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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

vs. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.17LA377 

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH. P.C. AND HANS 
MAST'S MOTION/MEMORANDUM IN SUPPORT OF 

THEIR MOTION FOR SUl\'.lMARY JUDGMENT 

Defendants, The Law Offices of Thomas J. Popovich, P.C. and Hans Mast ("Mast") 

(sometimes collectively "Popovich") by and through their attorneys Karbal, Cohen, Economou, 

Silk, & Dunne, LLC, pursuant to 735 ILCS 5/2-1005, submit this Motion/Memorandum in Support 

of their Motion for Summary Judgment, and state as follows: 

I. INTRODUCTION 

Plaintiff Paul Dulberg {"Dulberg") was allegedly injured on June 28, 2011 when he was 

assisting a friend, David Gagnon ("Gagnon"), trim a tree with a chainsaw in the backyard of a 

home owned by Dulberg's neighbors, Bill and Carolyn McGuire ("The McGuires"). Gagnon, who 

is Carolyn McGuire's son, and Dulberg were both over the age of 40 at the time of the 

accident. Dulberg retained defendant Popovich to prosecute a personal injury lawsuit against 

Gagnon and the McGuires. Defendant Hans Mast was the primary handling attorney. Eventually, 

in Mast's legal opinion, the case against the property owners was weak because the evidence 

showed they did not control the work. Mast recommended Dulberg accept the McGuires' 

settlement offer. Dulberg deliberated and accepted the McGuires' offer in January 2014. Thus 
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McGuires were dismissed from the lawsuit in January 2014, and Dulberg continued to prosecute 

the case against Gagnon. 

Popovich and Mast withdrew from representing Dulberg on March 13,2015. Dulberg later 

settled with Gagnon, and waited until November 28, 2017 to sue Popovich and Mast. In an 

unavailing attempt to excuse the late filing of his lawsuit, Dulberg alleges that he did not become 

aware of a claim against defendants until he sought a legal opinion in December of 20 l 6. He has 

never been able to explain what legal opinion he received or how it caused him to "'discover" his 

claim and damages, or why he still waited almost another year after December 20 l 6 to file his 

lawsuit. Summaiy judgment must be entered because Dulberg's claims are barred by the two-year 

statute of limitations for Illinois legal malpractice claims under 735 ILCS I 3/2 I 4.3(b ). 

II. STATEMENT OF CLAIM 

The following facts can be gleaned from the Complaint (Exhibit A), Amended Complaint 

(Exhibit B) and Second Amended Complaint (Exhibit C). 1 2 

On or about June 28, 2011, Dulberg was involved in an accident while assisting David 

Gagnon in the cutting down ofa tree on the McGuire property. Exhibit A, i:6. Gagnon lost control 

of the chainsaw he was using causing it to strike Dulberg. Exhibit A, P. ln May 2012, Dulberg 

retained the Law Offices of Thomas J. Popovich. Exhibit A, i:s. In late 2013 or early 2014, Mast 

met with Dulberg and agreed with Mast to accept $5,000, releasing William and Caroline 

McGuire. Exhibit A, i: 13. Mast and Popovich continued to represent Dulberg through March of 

2015. Exhibit A, i:r4. Thereafter, Dulberg retained other attorneys and proceeded to a binding 

1 The Complaint and Amended Complaint were filed by The Gooch Firm and signed by attorney Thomas 
\V. Gooch, 111. 
'Dulberg denied the material allegations contained in Popovich's Affinnativc Defenses, including its 
Second Affirmative Defense based on the two-year statute of limitation. (Dulberg Answer to Affirmative 
Defenses, Exhibit D). 
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mediation where he received an award. Exhibit A, ii 16. Dulberg alleges that following the 

execution of the mediation agreement and final mediation award, he realized for the first time that 

the infonnation Mast and Popovich had given him was false and misleading and that the dismissal 

of the McGuires was a serious and substantial mistake. Following the mediation Dulberg was 

advised to seek an independent opinion from an attorney handling malpractice matters, and 

received that opinion on or about December 16, 2016. Exhibit A, if20. 

In his First Amended Complaint, Dulberg modified his "discovery" allegations and alleged 

"it was not until the mediation in December 2016, based on the expert's opinion that Dulberg 

became reasonably aware that Mast and Popovich did not properly represent him by pressuring 

and coercing him to accept a settlement for $5,000 on an "all or nothing" basis. Exhibit B, ii29. 

In i!30 he reiterates that "Dulberg was advised to seek an independent opinion from a legal 

malpractice attorney and received that opinion on or about December 16, 2016." Exhibit B, i;30. 

Dulberg's first substitute counsel in this case filed a Second Amended Complaint, further 

modifying the allegations. It is alleged that "after accepting a $5,000 settlement, Dulberg wrote 

Mast an email on January 29, 2014 stating that"! trust your judgment." Exhibit C, i!48. He further 

alleges in ii55 of Ex. C that "only after Dulberg obtained an award against Gagnon did he discover 

that his claims against the McGuires were viable and valuable." Exhibit C, i;55. He also alleges 

that following the execution of the mediation agreement and the final mediation award, Dulberg 

realized for the first time in December of 2016 that the information that Mast and Popovich had 

given Dulberg was false and misleading and that the dismissal of the McGuires was a serious and 

substantial mistake. Exhibit C, i:56. He alleged that it was not until the mediation in December 

2016 based on the expert's opinions that Dulberg retained for the mediation that Dulberg became 

reasonably aware that Mast and Popovich did not properly represent him by pressuring and 

3D85l 8 Page 3 of 15 

C 858 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 4 of 464

coercing him to accept a settlement for $5,000 on an "all or nothing" basis. Exhibit C, i:s7. 

Dulberg's allegations of Popovich' breaches of the standard of care are contained in Exhibit C, 

i:ss as follows: 

58. 

a) 

b) 

c) 

d) 

c) 

I) 

3138518 

Mast and Popovich, jointly and severally, breached the duties owed 
Dulberg by violating the standard of care owed Dulberg in the following 
ways and respects: 

failed to fully and properly investigate the claims and/or basis for liability 
against the McGuires; 

failed to properly obtain information through discovery regarding 
McGuires assets, insurance coverages, and/or ability to pay a judgement 
and/or settlement against them; 

failed to accurately advise Dulberg of the McGuires' and Gagnon's 
insurance coverage related to the claims against them and/or Dulberg's 
ability to recover through McGuires' and Gagnon's insurance policies, 
including, but not limited to, incorrectly informing Dulberg that Gagnon's 
insurance policy was "only $100,000" and no insurance company would 
pay close to that; 

failed to take such actions as were necessaiy during their respective 
representation of Dulberg to fix liability against the property owners of the 
subject property (the McGuires) who employed and/or were principals of 
Gagnon, and who sought the assistance Dulberg by for example failing to 
obtain an expert; 

failed to accurately advise Dulberg regarding the McGuires' liability, 
likelihood of success of claims against the McGuires, the McGuires' ability 
pay any judgment or settlement against them through insurance or other 
assets, and/or necessity of prosecuting the[ sic] all the claims against both 
the McGuires and Gagnon in order to obtain a full recovery; 

Coerced Dulberg, verbally and though emails, into accepting a settlement 
with the McGuires for $5,000 by misleading Dulberg into believing that he 
had no other choice but to accept the settlement or else "The McGuires will 
get out for FREE on a motion." 
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Ill. UNDISPUTED MATERIAL FACTS 

A. Paul Dulberg Testimonv 

Dulberg has hired a personal injury attorney in 2002 and has hired a corporate lawyer in 

the past. (Dulberg Deposition, Exhibit E, pp.8, 9). He was injured on June 28, 2011 while assisting 

David Gagnon with a chainsaw cutting up some branches after they were removed from a tree. 

(Exhibit E, pp.12, 13). He hired Popovich to sue Gagnon and Bill and Carolyn McGuire in 

connection with his June 28, 2011 injury. (Exhibit E, pp. 9, 30). Hans Mast was the primary 

handling attorney. (Exhibit E, p. 30). Brad Balke substituted for Dulberg on March 19, 2015 when 

Popovich withdrew. (Exhibit E, p. 35). Dulberg asked hundreds of lawyers to take over his case 

when Popovich withdrew, but none accepted. (Exhibit, E, p. 36). Dulberg fired Balke prior to the 

binding arbitration, and he was then represented by the Baudin Law Firm. While Brad Balke 

handled the case, Balke never gave him an opinion as to the liability of the McGuires and whether 

the prior settlement was appropriate. (Exhibit E, p. 42). At some point, Dulberg hired The Daley 

Disability Law Firm to assist him with a Social Security disability claim. A criminal lawyer 

represented him in a guilty plea for drug possession in 1990. (Exhibit E, pp.34-35) (Exhibit E, p. 

43). At some point during the case, it was Hans Mast's opinion that the McGuires did not have 

liability because they did not control the work David Gagnon was doing. (Exhibit E, pp. 50, 51 ). 

Mr. McGuire was inside the house for 45 minutes before the accident happened. (Exhibit E, pp. 

51, 52). 

On November 18, 2013, Mast emailed Dulberg and relayed a $5,000 settlement offer from 

the McGuires. (Exhibit E, p.52). Mast suggested that the $5,000 offer be accepted. Dulberg 

testified that at one point, "Mast defined what an independent contractor is and he said that David 

was an independent contractor and the McGuires weren't liable because they had hired somebody 
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outside even though it's their own son, he is an adult, outside to do the work and that they weren't 

responsible." (Exhibit E, p.55). Dulberg believed that Mast was relying on his honest legal 

opinion at the time. (Exhibit E, p.59). Dulberg did not accept the settlement offer on November 

8, 2013. Dulberg met with Mast on November 20, 2013. (Exhibit E, p.61). Then Dulberg 

reviewed the depositions of the McGuires and David Gagnon before he accepted the offer. 

(Exhibit E, p.63 ). Eventually Dulberg told Mast that he would agree to accept the $5,000 

settlement offer from the McGuires, just before Christmas in December of 2013. (Exhibit E, p.66) 

Dulberg received a letter with a settlement release from Mast on January 29, 2014 and signed it 

and sent it back. (Exhibit E, p.69). From December 25 until he received the settlement release, 

he contacted Mast again to discuss whether it would be appropriate to let the McGuires out for 

$5,000. (Exhibit E, p. 70). Dulberg did not talk to any other lawyers and there was nothing 

preventing him from seeking a second opinion from some other lawyer at the time. (Exhibit E, 

p.71). Dulberg emailed Mast with a question about the release on January 29, 2014, and then put 

a stamp on the envelope with the executed release, put it in his mailbox, put the flag up, and waited 

forthe mailman. (Exhibit E, pp. 71, 72). Mast did not force him to take the settlement. (Exhibit 

E, p.73). 

The case continued against Gagnon through discove1y and some of Dulberg's doctors were 

deposed. (Exhibit E, pp. 78, 79). Dulberg told Mast "First, I'm sorry that I'm not a better witness 

to prove David cut me with a chainsaw." Dulberg already started looking for new lawyers in the 

summer of 2014. Mast thought the case against David Gagnon was difficult. (Exhibit E, p.81 ). 

Mast told Dulberg that he did not make a good witness at his deposition. (Exhibit E, p.82). 

Dulberg and Gagnon were the only people who witnessed the accident. (Exhibit E, p.83 ). TI1ere 

were differences between the factual testimony provided by Gagnon and Dulberg in the underlying 

3!38518 Page 6 of 15 

C 861 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 7 of 464

case. (Exhibit E, p.83). His relationship with Mast was deteriorating over the fall and winter of 

2015, even long before that. (Exhibit E, p.86). On February 22, 2015, Dulberg wrote in an email 

to Mast "Now I'm left wondering ... how hard it is to sue an attorney?" (Exhibit F). When asked 

what the reference to suing an attorney meant he replied: 

A. That was me being angry. 

Q. With Hans? 

A. Yes. I was seeing red. 

Q. You're suggesting that you may sue him? 

A. Yeah. I didn't know that I could. I'm wondering about it. 

Q. You, basically, made a threat, whether it be a veiled threat or an overt threat 
to sue him, correct? 

A. Yes. 

Q. You, ultimately, sued him for legal malpractice, right? 

A. Yes. 

On February 22, 2015, Mast wrote in an email to Dulberg "Paul, I can no longer represent 

you in the case. We obviously have differences of opinion as to the value of the case." (Exhibit 

E, p.91). Mast speculated that seven out often times he would lose the case outright. (Exhibit E, 

p.92). Dulberg filed for bankmptcy. He was ordered by the bankruptcy trustee to participate in 

binding mediation on December 8, 2016. (Exhibit E, p.96). Dulberg admitted that the allegation 

in his complaint regarding Popovich being involved with the high/low agreement in the mediation 

was a mistake. (Exhibit E, p. l 03 ). Dulberg testified that it was Baudin that advised him to seek 

an independent opinion from an attorney handling legal malpractice matters. (Exhibit E, p. l 08). 

The lawyer he received the legal opinion on December I 6, 20 l 6 was Thomas Gooch, the drafter 

of the Complaint in this case. (Exhibit E, p. l 08). It was confirmed by Gooch on December 16, 
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2016 that Dulberg had a valid case against Popovich. (Exhibit E, p. l I 3). He did not file a lawsuit 

until nearly a year later because "Thomas Gooch had some health issues and that his wife had 

some health issues. It took a while." (Exhibit E, p.114 ). Dulberg agreed that the legal opinion he 

received on December 16, 2016 was responsive to Interrogatory No. I from Dulberg's answers to 

Mast's lnten-ogatories. (Exhibit E, pp. I 25, 126). The legal opinion Dulberg received from Gooch 

was verbal. (Exhibit E, p.130). Gooch simply stated, "You have a case here. You have a valid 

case." (Exhibit E, p.130). When asked did he tell you exactly what they did wrong in connection 

with your - their representation of you, Dulberg replied "He probably did. l 'm not recalling it 

right now. l 'm pulling a blank." (Exhibit E, p.131 ). 

Dulberg was questioned further: "Other than you have a case, what did Gooch say to you?" 

Dulberg responded, "He said they definitely c01mnitted malpractice." When asked whether Gooch 

ever put this in writing, Dulberg replied, "I think he backed it up by filing a suit. That's 

documented." (Exhibit E, p. l 36). Dulberg was asked, "As you sit here today, other than you have 

a case against Popovich and Mast, what did Gooch tell you specifically that was any different than 

what Mast and Popovich told you with respect to the McGuires' liability? Answer: They were 

definitely liable. He tried to say that - like Popovich and Mast were first - or second year lawyers 

and that they may have made a mistake here." (Ex. E, pp.139-140). 

B. Hans Mast Testimonv 

Mast graduated from Kent Law School in 1991 and has been admitted to practice law in 

Jllinois since 1991. (Mast Deposition, Exhibit G, p. I 0). He joined the Popovich firm in 200 I and 

worked there for approximately 18 years. (Exhibit G, p.12). He testified that every time he met 

with Dulberg: "Every time we met, we talked about this because this was the subject at the time 

with the McGuires and the testimony of the McGuires, given Paul' testimony, given the lack of 
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any evidence that they were controlling any work or even knew what Paul was doing, I felt it was 

a big, high risk at moving forward on that claim." (Exhibit G, p.43). Mast thought Paul's case 

was going to be very difficult to prove based on the testimony of everybody, credibility issues, and 

the lack of evidence to support and prove. (Exhibit G, p.77). Gagon's testimony regarding the 

facts sun-otmding the accident differed from Paul Dulberg's version of the facts. (Exhibit G, p.77). 

Mast took that difference in testimony into account in his evaluation and his analysis of the case. 

(Exhibit G, p.77). Mast also took into account Paul Dulberg's poor performance as a witness at 

his discovery deposition. Mast's analysis and evaluation of the case hinged in part on whether the 

McGuires controlled the method of the use of the chainsaw. Mast testified that the McGuires were 

inside the house and not paying attention to what was going on outside at the time of the accident. 

(Exhibit G, p.78). Mast's recommendation or suggestion that Dulberg settle the case for $5,000 

against the McGuires was based on his analysis of the entire case, including the risks and benefits 

of going forward and potentially losing the case at trial. (Exhibit G, pp. 78, 79). Based on his 

professional judgment, Mast suggested that Dulberg attempt to settle the matter as opposed to 

taking it to trial against the McGuires. (Exhibit G, p.79). 

IV. LEGAL STANDARD 

The purpose of summary judgment is not to try a question of fact but to detennine whether 

there is a genuine issue of material fact. N. Ill. Emergenc)' Physicians v. Landau, Omahana, & 

Kopka, Ltd., 216 Ill. 2d 294,305 (2005). Summary judgment is proper if, when viewed in the light 

most favorable to the nonmovant, the pleadings, depositions, admissions, and affidavits on record 

establish that there is no genuine issue of material fact and that the movant is entitled to judgment 

as a matter of law. Id. A defendant moving for summary judgment may meet the initial burden 

of production by either affirmatively showing that some element of the case must be resolved in 
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defendant's favor, or by showing the absence of evidence supporting the plaintiffs position on one 

or more elements of the cause of action. Hutchcraft v. Independent Mechanical Industries, Inc., 

312 Ill App. 3d 351,355 (4th Dist.,2000). The plaintiff is not required to prove his case at the 

summary judgment stage; in order to survive a motion for summary judgment, he must present a 

factual basis that would arguably entitle him to a judgment. Robidow: v. Olipha111, 201 Ill. 2d 324, 

335 (2002). 

V. ARGUMENT 

Dul berg's legal malpractice claim against Popovich is time barred bv the two (2) year 
statute of limitations set forth in 735 ILCS 5/2-614.3. 

735 ILCS 5/13-214.J(b) reads as follows: 

(b) An action for damages based on tort, contract or otherwise (i) against 
an attorney arising out of an act or omission in the performance of 
professional services f ... ] must be commenced within 2 years from 
the time the person bringing the action knew or reasonably should 
have known of the injury for which damages are sought. 

735 ILCS 5/l 3-2 l 4.3(b ). 

While Popovich denies breaching any standard of care or proximately causing Dulberg any 

damages, assuming arguendo there was malpractice, Dulberg knew or should have known of his 

injury and that it was wrongfully caused when Popovich withdrew. In the alternative, Dulberg 

should have investigated any potential claims when he questioned the appropriateness of settling 

with the McGuires. 

In his various pleadings, Dulberg alleged that Popovich concealed his malpractice and 

coerced him to settle with the McGuires, but bis own testimony does not bear out any such 

concealment. He also attempts to plead that he did not discover the malpractice and his injury 

until December I 2, 2016, but his anticipatory pleading is not supported by his own 

testimony. Under any analysis, Dulberg knew or should have known of the alleged malpractice 
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and his injury by the time Popovich withdrew. Dulberg fails to meet his burden of proving a 

discovery date that would toll the limitations period. 

To state a cause of action for legal malpractice, the plaintiff must allege facts to establish 

(I) the defendant attorney owed the plaintiff client a duty of due care arising from an attorney­

client relationship, (2) the attorney breached that duty, (3) the client suffered an injury in the form 

of actual damages, and ( 4) the actual damages resulted as a proximate cause of the breach." Nelson 

v. Quarles & GradJ•. 2013 IL App (1 st ) 123122 at l*P28], citing Fox v. Seiden, 382111. App. 3d 

288, 294 (1st Dist. 2008). A legal malpractice suit is by its nature dependent upon a predicate 

lawsuit. Claire Associates v. Pontikes, 151 Ill. App. 3d 116, 122 (I" Dist. 1986). Thus, a legal 

malpractice claim presents a "case within a case." Id. "fN]o malpractice exists unless counsel's 

negligence has resulted in the loss of an underlying cause of action, or the loss of a meritorious 

defense if the attorney was defending in the underlying suit." 

The two-year statute of limitations for legal malpractice under 735 ILCS 5/!3-2 l 4.3(b) 

incorporates the discovery rule which delays commencement of the statute oflimitations until the 

plaintiff knows or reasonably should have known of the injury or that it may have been wrongfully 

caused. Scheinblum v. Schain Banks Kenny & Schwartz, Ltd., 2021 lL App. (1st) 200798 

at [*P24], quoting Dancor Intemational, Ltd. v. Friedman, Goldberg & Mintz, 288 Ill. App. 3d 

666 ( I st Dist. 1997). Under this rule, the statute oflimitations begins to run when the injured party 

"has a reasonable belief that the injuiy was caused by \\Tm1gful conduct, thereby creating an obligation 

to inquire further on that issue." Scheinblum at f*P24] citing Janousek v. Katten Much in Rosen man 

LLP, 2015 lL App (I st) 142989. Under the discovery rule, "a statute oflimitations may run despite 

the lack of actual knowledge of negligent conduct." SK Partners I, LP, 408 Ill. App. 3d at 130 

(I st Dist. 2011). A "person knows or reasonably should know an injury is 'wrongfully caused' when 
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he or she possesses sufficient infonnation concerning an injury and its cause to put a reasonable 

person on inquiry to determine whether actionable conduct had occurred." Janousek at 

[*pl3]. Under Illinois law, the burden is on the injured party to inquire further as to the existence of 

a cause of action. "When a plaintiff uses the discovery rule to delay the commencement of the 

statute of limitations, the burden is on the plaintiff to prove the date of discovery." Dancor at 

673. Identification of one wrongful cause of the plaintiff's injuries initiates his limitations period 

as to all other causes. Carlson v. Fish, 2015 IL App (Ist) 140526 at i39. 

In Blue Water Partners, Inc. v. Mason, 2012 IL App (1st) 102165, the Appellate Court 

again had the occasion to examine the discovery rule under the two-year legal malpractice statute 

of limitations. The court ruled that the statute of limitations begins to run when the purportedly 

injured party "has a reasonable belief that the injury was caused by wrongful conduct, thereby 

creating an obligation to inquire further on that issue." Blue Water Partners at f*P5 I]. In that 

case, the court found little dispute that the plaintiff acted on its obligation to inquire further on 

possible wrongful conduct when consulting with an attorney about potential claims, albeit the 

Plaintiff lacked diligence in filing the suit. 

In the recent Illinois Supreme Court case Suburban Real Estate Servs. ,,. Carlson, 2022 IL 

126935, the court distinguished between transactional malpractice and legal malpractice arising 

out of litigation. The court explained that when the attorney's negligence arises out of underlying 

litigation, no injury exists, and therefore no actionable claim arises, unless and until the attorney's 

negligence results in a loss of the underlying cause of action. 1l1e court explained that in '"this type 

of legal malpractice claim, commonly referred to as a 'case within a case,' the allegation is that the 

client suffered a monetary loss and but for the attorney's negligence the client would have recovered 

in the underlying litigation." Suburban Real Estate at [*Pl 9] and [citing Tri-G, Inc. v, Burke, 
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Bosse/man & Weaver, 222 Ill. 2d 218 (2006). In Fox v. Seiden, 382 Ill. App. 3d 288 (!st Dist. 

2008), the appellate court analyzed the requirement of actual damages and held that where 

malpractice was alleged in the prosecution of a case, the entry of judgment in that underlying case, 

as opposed to the payment of judgment, is sufficient to establish the element of damages in order to 

state a legal malpractice claim. Fox at 297, 299. Here, the settlement with the McGuires was 

executed by January 29, 2014, and they were dismissed with prejudice in January 2014. (Dismissal 

Order, Exhibit H). 

On its face, Dulberg's legal malpractice complaint is time barred. He bears the burden of 

proving a date of discovery that can salvage his claim, but Dulberg has not and can never meet that 

burden. Dulberg's deposition testimony and pleadings are vague and inconsistent with respect to 

how Popovich breached the standard of care, and when and how he became aware that his injury 

was wrongfully caused. As discussed, Dulberg's own testimony refutes many of his allegations of 

concealment, undue influence and coercion. 

Dulberg has fiddled with his "discovery" allegations, going back and f01th as to when and 

how he became aware of his malpractice claim and damages. First, he plead that he sought a legal 

opinion. and received that opinion on December 16, 2016. The legal opinion was supplied by the 

same attorney who filed his first two pleadings in this case. Then he changed his pleading and 

theory and attempted to rely on discovery by virtue of the report ofa "chainsaw expert" he read in 

connection with the December 2016 mediation. However, he actually received the 

opinion (Exhibit I) in July 2016 but "you don't catch everything the first time you read it." 

(Exhibit D, p.141 ). Notably the report from Dr. Lanford is dated much earlier, Februa1y 27, 20 J 6 

and was addressed to Dulberg's then attorney, Randy Baudin. 
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Here defendants painstakingly attempted to seek discovery as to how Popovich allegedly 

breached the standard of care, and when and how Dulberg became aware of any 

damages. Dulberg's discovery responses and deposition testimony were repeatedly evasive. See 

Dulberg testimony, Exhibit D, pages I 06 to 141. This behavior continued and caused the need for 

a motion to compel (See Group Exhibit J, Motion to Compel, Motion to Supplement Motion to 

Compel, and July 19, 202 l transcript from hearing). 

Moreover, Dulberg's dissatisfaction with Popovich's representation surfaced much earlier, 

and he even threatened in writing to sue Mast as early as February 22, 2015. Dulberg, no "babe in 

the woods" when it comes to experience with litigation retention, met with "hundreds" of attorneys 

and had opportunity after opportunity to investigate and inquire as to whether Popovich breached 

the standard of care and caused him any damage in connection with the case (including prosecution 

of the case against Gagnon and the McGuires). The many cases cited above establish the 

Plaintiffs duty to inquire, and here Dulberg had the tools, the information, and oppo1tunity to 

inquire. His contrived late discovery of his claims and damages should not be countenanced by 

this court. He was clearly questioning whether he should agree to accept the McGuires' offer, and 

he deliberated on it extensively. Nothing prevented him from seeking a second opinion. Likewise, 

nothing prevented him from inquiring of Mr. Balke or the Baudin finn whether his injury was 

wrongfully caused. Summary Judgment must be entered as his claims are barred by the two-year 

statute oflimitations. 
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VI. CONCLUSION 

Wherefore, Defendants, The Law Offices of Thomas J. Popovich, P.C. and Hans Mast, 

pray that the motion for summary judgment be granted, that summary judgment be entered in its 

favor and against Plaintiff, and for any other relief that this court deems just and appropriate. 

Dated: September 15, 2022 

200 So. Wacker Drive 
Suite 2550 
Chicago, Illinois 60606 
Tel: (312) 431-3700 
gf1ynn@karballaw.com 

31385 I 8 

Respectfully submitted, 

KARBAL, COHEN, ECONOMOU SILK & DUNNE, LLC 

By: Isl Georae K. Flvnn 
George K. Flynn (ARDC #6239349) 
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" 

THE DNlTBD STATES OF AMERICA 
IN THE CIRCUIT COURT OF THE TWEN1Y-SECOND JUDICIAL CIRCUIT 

McHENRY COUNTY, lLLlNOlS x,,tlierine M. 'Keefe 
Clerk of the Circuit Co UM 

PAULDULBBRO, 

Plaintift 

-meotrollically Filed"''~ 
'Oonn.otlon m, 1711111745·1 
17LA000377 
1112612017 
McHe.~ cou~ IIUneir. 
2:lnd JudJ'oiul Ciro.ult 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

17LADDD377 *********** .. '****•••••• No. ______ _ 

THE LAW OFFICES OF 1HOMAS i. 
POPOVICH, P ,C., and HANS MAST, 

Defendant. 

COMPLAINT AT LAW 
(Legal Malprncticc) 

NOTICE 

IRIS CASE iS m:&FJIY SET FOR A 
SCH!IDULING 00~ lN 
COTJR1ROOM 201 ON 

0212712018 --. AT9:00NA. 
F.w:;om; ro APPEAR MAY RESOLT lN 
TI1E CASE J!EINC DlSllll.'3SEl> OR AN 
ORDER OF DD'AtlLT BEINC ENIERl!D. 

COMBS NOW your Plnlntig,_]:-t\,U~ DULBEBQ.(b!lf~lllftet:.also.referred to.as ·--···~-----~-~-----~-~--· ----
"DULBERG"), by and through liis attorneys, THll OOOCH FJRM, and as and for his Complaint 

against THE LAW OFFICES OF 1HOMAS J. POPOVICH, P.C. (hereinafter Rlso referred to as 

''POPOVICH"), and HANS MAST (he!'el.Ilafter also refei·red to as "MAST''), states the 

following: 

l, Y mu· Plaintift; PAUL DULBERG, is n resident ofMcHenryCounty, Illinois, and was 

such a resident at all times complflined of herein. 

2. Your Defondant, THE LAW OFFICES OFTHOMASJ. POPOVJCH, P.C., is a law firm 

opei:ating in McHcnty County, lllinoi$, and tnmsacting business on a l'egu!a:r and daily "basis in 
McI:Ienry County, Illinois. 

3. Your Defendant, HANS MAST, is either all agent, employee, or partner of TI-IE LAW 

OFFICES OF THOMAS J. POPOVICH, P.C. MA.ST is a licensed nttomey in th.e State of 

Illinois, and was so licensed at all tirnes relevant to this Complaint. 

1 

ReceiVed 11-28-201'/ 04:31 PM/ Clrcutt Cterk Mcep1ed on 11~29~2017 00:53 AM /Transaction #17111117451 / Case #HLA000377 
. Page1of19 EXHIBIT A 

C 871 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 17 of 464

• 4 . That due to the actiol)ll end status of MAST in rel1.1.tion to POPOVICH, the actions and 

inactions of MAST are directly attributable to hie employer, partnershlp, or principal, be:i11g THE 

LAW OFFICES OF THOMAS J. l'OPVICH, P.C. 

5, Venue la therefore claimed proper in McHeruy County, Illinois, as the Defendants 

trl\tlBllct snbstant.iu.l and regular business in and a.boutMcHeruy County in the practice of law, 
• 

where their office is located. 

6. On or about Jone 28,2011, your Plaintiff, DULBERG was involved in a horrendo11s 

acoldent, having been asked by his neighbors Caroline McGuire and William McGuire, in 

assisting a David Gagnon in lhe ci1tting down of a tree on the McGuire property. DULBERG 

lived in the neighborhood. -----··----- "-----··· -----------------
7. At this time, Oaguon lost control of the chainsaw he was using causing it to strike 

DULBERG, This caused substantial and catastrophic injuries to DULBERG, including but not , 

limited to great pain and suff,i:rfng, current as well as filture medical expenses, in an amoimt in 

excess of $260,000.00, along with lost wages in eirness of $250,000.00, and various other 

damages. 

8. In May of 2012, DULBERG l'etaincd THE LAW OFFICES OF THOMAS J. 

POPOVICH, P.C., pursuant to a written retainm· agreement attached hereto 8S Exhibit A. 

9. A copy -0fthe Complaint filed by MAST on his own behalf, and on behalf ofDUIBERO, 

is atfllched hereto as Exhibit B. mid the allegations of that Complaint are fully incorporated into 

this Complaint as if fully set forth herein. 

10. An implied teim of the xetrune.r agreement attached hereto as Exhibit A. was that at all 

times, the Defllndants would exetcise their duty of due Cl!Ie towards tl1eir client and confonn 

their acts and actions witi1in the srandard of care evw:y attorney owes his client, 

2 
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11. That as Exhibit B reveals, Defendants property filed suit against not only the operator of 

the chain saw, but also his pt:incipals, Caroline McGuire a:ud William McGuire, who purportedly 

were supervising him in his work on the premises. 

12. Al the time of filing of the aforesaid Complaint, MAST certified pursuant to Si1preme 

Court Rule 137, that he had made a diligent investigation of the facts and ctroumstauoes aro1md 

the Complaint he filed, and furtl1er had ascertained the appropriate law. MAST evidently 

believed a very good and valid cause of action existed against Caroline McG11ire and William 

McGuire. 

13. The matter proceeded through the no!'lllal stages of litigation until sometime in late 2013 

or early 2014, when MAST met with DULBERG and other faIDily_memhe:i·s.anctnd:vJsed..them--- •----···-·"· ·-·--•·· ------·--- ..... ,. ___ ,,_,,_, _____ -
there WM no cause of action against WiUimn McGuire and Caroline McGuire, and told 

DULBERG he had no choice but to execute 1.1 release in favor of the McGuire's for the sum of 

$5,000.00. DULBERG, having no choice in the matter, reluctantly agreed with MAST and to 

accept the sum of $5,000.00 releasing not only Williruu and Caroline McGuire, but also Auto-­

Owners Insuranoo Company :from any further responsibility or liability in the matter. A copy of 

the aforesaid genernl release and settlement agreeme:i1t is attached hereto as Exhibit C. 

14. MAST and POPOVICH contiuued to represent DULBERG through to nnd inchl<ling 

March of 2015, following which DULl3ERG and the Defendants terminated their relationship. 

15. Continuously thro,1ghout the period ofrc,presentation, MAST and POPOVICH 

represented repeatedly to DULBERG thel'e was no possibility of any liability against Wlllirun 

and/or Caroline McGuire and/or Auto-Owners Insurance Company, and hilled DULBERG into 

believing !hilt the matter was being properly handled. Then, due to a claimed failure of 

comruunication, MAST and POPOVICH withdrew ftom tbe rcpl'csootation of DULBERG. 

3 
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' ' • 
' 

16, Thereafter, DULBERG retained other attorneYB and proceeded to a binding mediation 

before a retired Circuit Judge, where DULBERG received a binding mediation award of 

$660,000.00 in gross, and a net award of$561,000.00, Unfortunately, a "high,low agreement" 

had been executed by DULBERG, reducing !he maxim'lllll amount he could recover to 

$300,000.00 based upon the insuranoe polloy available. The award was substantially more than 

that sum of money, and could have been recovered from McGuire' shad they not been dismissed 

from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Ji,xhlblt ll. 

17. The McGuire's were property owners and had property insurance covering iojmfos or 

lossos on !hell' propeiiy, as well as substantial personal wsets, including the property loos.tion 

where the accident to_ok place at 1016 West E!der ,A.vem1_e,.in_the.City.of.McHenzy,Jllinois,-- --·---

McGuire's were well able to pay all, or a portion oftl1e binding mediation award had they still 

remained parties, 

18. DULBURO, in his relationship with POPOVICH and MAST, cooperated in all ways with 

them, furnishing all necessary info1'lllation as required, and frequently conferred with them. 

19. Until the time of the mediation 11ward, DULBURG had no reason to believe he co11ld not 

recover the full amount ofhls injuries, based 011 POPOVJCH'S and MAST'S !'epresentations to 

DULBERG that he couid recover the full an1ollllt of his injuries from Gagnoi1, and thnt the 

inolusion of the McGuire's would only oomplicale the case. 

20. Following the execution of the mediation agreement with the "high-low agreement" 

contained therein, and tbe final mediation award, DUI.BURG realized for the first time that fne 

infonnation MAST and POPOVICH had given DULBERG was fulse and misleading, aud !hat in 

fact, the disn:rissal of the McGuire's was a serious and S\1bstantial mistake, Following the 

4 
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mediation, DULBERG wru; advised to seek an independent opinion from an attorney handling 

Legal Malpractice matters, and received that opinion on or about December 16, 2016. 

21. MAST 11t1d POPOVICH,jo!ntly and severally, breached the duties owed DULBURG by 

violating the stnndal'd of care owod DULBERG in the following ways and respects: 

a) Failed to take such actions as were necessary during their representation of 

DULBERG to fix. liability against the property owners of the subject property (the McGuire's) 

who employed Gagnon, and sought the assi~tance of DULBERG; 

b) Failed to thoroughly investigate li11billty issues against property owners of the 

subject property; 

_______ c) Failed to conduct ne(?GSLary dlsco_ye...ryJQ.a~Jo fix.theJiabillzy.ot'the propert;Y---------< 

ow11i.,rs to DULBERG; 

· d) Failed to nnde.t·stand the law pertaining to a property owne1''S l.'ights, duties and 

1'esponsibilities to someQne invited onto their p!'Operty; 

e.) Improperly lll'ged DULBURG to accept a nonsensical settlement from the 

property owners, and dismissed them from all further re..'J)onsibiliiy; 

:t) Failed to appreciate and under.stand further moneys could not be received as 

against Gagnon, and that the McGuire's and their obvious liability were a very nece.~sary party to 

the litigation; 

g) Falsely advised DULBURG tlll'Oughout the period of their representation, that lhe 

actiollll taken regarding the McGuire's wl!S proper in all ways and l'espect.s, and that DUI.BURG 

had no choice but 10 accept 1he settlement; 
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h) Failed to properly explain to DULBURG all ramifications of 11Ccepting the 

McGuire settlement, ll!ld giving him the option ofrotaining alternative COU!lllel to review the 

matter; 

I) Continually reassured DULBURG that the coutse of action as to the property 

owners WflS proper and appropriate; 

j) Were otherwise negligent in their repl'esentation of DULBERG, concealing from 

him necessDl'j' facts for DULBURG to make an informed decision as to fae McGuire's, instead 

coercing him into signing-a release Md settlement agreement and accept a pallry sum of 

$5,000.00 for what was a grievous injury. 

22. That DULBERG suffered serious and st1bstantial damages, not only as a result of the 

injury as set forth in the bindi.,gmediation award, but due to the direct actions of MAST and 

POPOVICH in ut·ging DULBURG to l'eleruie the MoGuire's, lost the sum of well over 

$300,000.00 which would not have oCCU!Tild but for the acts of MAST and TIIE LAW OFFICES 

OF THOMAS J. POPOVICH, P.C. 

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter 

judgment on such verdict as a jury of twelve (12) shall retum, together with the costs of suit and 

such other and further relief as may be just, all in excess of the jurisdictional minimums of this 

Honorable Court. 

6 

Rl'Spectfully submitted by, 

PAUL DULBERG, Plaintiff, by his 
attor.neys THE GOOCH FIRM, 

c{J/46'J~ 
Thomas W. Gooch, m 
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS. 

TI1omas W. Gooch, III. 
THE GOOCH FIRM 
209 S. Main S!feet 
Wlll1conda, IL 60084 

--sitT-326--llll 
ARDC No.: 3123355 
gooch@goochfirtn.com 
office@gooohfitm.com 
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. .... .... 

! Jtgree to ~tnploy llie J/4W Ot'P,10/;i.S OF THOMAS 1. l'Ol?OVICij, f,C. (lieteinafulr "my :nttilrr¢.V") to repre$_ent me in Ute_ pro:rei:utfon. or rettlernel\l of rnyclalin .a.g~loot .f>!lrson5 or entlties: tespqiislbfo for causing my to suf'tet b\iiltil)s llt!tl damages on tlie_~ · day of . ,2L, . . ' . 
. ' ~ !l.ttm:nW a$i'.ees to ll)~e ttQ lll\~ for- legai serv1oes Ulj)e~ a. recov.ezy ifmad11 m my· claim, Tht:l njiprov!ll at any set1li:w.1ent amount cartilot l:ie nilid~ withqw rny ktiowle~e llllil ·pr;il!ie.nt. ' 

I-ag~c.e .tQ pay my attorney in .ciinsideriitibn f()r bis legal s<Wtlces a.·sum· !)(Ju.~! fo cJie-thtrd (33 1/3 % } of.my recq.very f):9m my !ll~lii'l by mi1i or $ettlcroent; this :will i.nc~sec to . . ~% in the ~vent my tlail11,re,sµJts ln.milte .• one-(1) :t.d(ll ;an.e/().r an lipp.eal o.ra ti:ial, i ind~~antl my a~o!'lley ll'Uly nee~' t9 Jncu'r ·roasoliable e,;p~USIJ!l 1u properly 'lii\ndlh)g_ icy cfohn inc'llidl[lg, lminot lhhltedto, qxpen~~ SllCh l!S lccid~i reports, fill!JS .fees,·«iurrrepo~rs fees, \ildeo fe~. reeord, 1'ees, ilnd ·phy~iclan t~. l •tinderstilnd'!Iios~ ex._pe.t~es wlll'be !aktn oUL oi 11\j' . -s~~~~diti~~e!'&_J~_~:-~~:. _ _: ____ : ___ ____ .. ---· ···--·-;--·-· .-- · -----1 

'Uy; . . Clll'l)t 
· · 

•• , I 

.LAW. OfflCES OF 'l'HQMAS J. l'W'OVlCH, ,p .c. 34:1'6 West ll!ro,. l?tri:et • · · · . · Mctjenry, Dlinoid10000 . 
81$1344-.:r7s1 •. 

·• 

~ PLAINTIFF'S 
ig EXHIBIT 

~ ft' . . , ' ,_:_,ed on 1f,29-2017 09•53AM'ITransactlon #17111117451 / Cas,,'#!7LAOO ,~------
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, l t ~ 

. '' 

" ' .. ' 

. ' 
· .... •, 
t 

MoOD'IRE nn<l BILL McGUIRE, individually, M.cl 8tll1es as fullows: 

.conn!l 

' ... 

'• . ' 

. '\,. ' '•, . . ' .. .• ' . ,. 
', 

,, ... , . 

Pl)l)l DuThpr-g YBi Dayjd Golttlllll,Jodlyl,Jnn!lV. ~llil ru1~!lf of{;t11·oliQO an<U!.tl.!..M.~ . . . . . ' ~ 

County oTMcHenry, ·lJllnols, 

. ' ! i 1. · On Jumi28, 2011, tho P/i4ntl~ PAUL DULBERG,. 1lv9d ht tho Clty ofM'o:l· !!i'~---
i PLAll'lTIFPS !!i E.XHIBIT 

IB 
,' .. 

2: . · O.n Ju.ue 21!, 2011, Deftlnilattts CAROLJNB MoG\'.J'IRE llilcl BJLL MoGlJ'IRY.l ' I • ,'\ 
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._\ . 
'' ' 

' ' ' 
. \ 

: . . . . : ~ . . ; r 
' . '.•• . . . . ,' •' .· ' .. I ! • ,• 

·,· / . ' '' '. :'.~.:: ,:'. :. P.ti Jnne:m: 20-ll, th:11'.D~:Feiidant, DA YID 0ici:N6.N,.mis llvJ~'.aiio/or aleyhlgat ·. , .. , !' .. . ' '• •• • : • : '.,: :·~ ' . ' • • ... ' ·: : ·, -:· :·~ • .-: . • ,; ,,:, ,. • • • ~ . : :: . : ; . · · '. . ·hls.p~t'"ilj!Jon\~11qo16 w. Elder:A-v~\)(l;in lh.e'C!ty o!:'M~tll)i'.J;:'Ooi\1\t)',¢MDH6fuy; ••,, : • · /. ... ' ' . . ... ~ :" .. :, ~ ·. '••. ·~ :. :-: . . . ~ . ',: '• ,: ' ' . .,, , ,• • ,. •, m~...,.,_,,,,•' ,I,.• ' ' ' · • •., '• , , • • ,\ ~•: ' I ' • • +'~•1.'(I,•~••• ,'/'•"•.,:••::,, ., r Ju•~·• .:,• .. : : . ,, ;:·•:l,·: ',,, :· ' . " .· ... '. '"'·. ' .. ' .__ ·, ... :::.•.· .. : . . I ' • • • 

,·· .. 
·. ,,' .'· .. ii:. ' ,' O:nJune 28121Jq, ~e l;)e'fe/l\iautl, CAR.OI,1N);l l\1!cGDl~ ruid BILL lv!oGUffiE •,: ~ • ,' :. •,• ,,~;. I •• .', .° • ' ' ' •. ~• • . : ', • : _' • : • ._ :• \ ~ .• •, .. : I • • • : : • • • , · · ,o~~a, hroxl tlie-De,1i;11dru):t1 T.iA WD §,tAGNON, to eut ijqwrt, t,ilm; iuid/er m1dlitaln the-trees: ' ;• .'t.'., ~ .~' , 1 

' • •• ' ~ o ',,•' • 
1 

, 1 : ,, i, \ f • , • ' , ' ,·,:. · iwU ~sl{l. 11.t tlie~ ji.l•emJ5es ut {o~ 6 w_~ Bid~, A v6.llue, in the Glt)t pfM:oH~, Co.unt.t ~f 
·.;<· .. ~oi.i~d1~~- · : ···:.· ·l:i/ ... _·:.-_.. · . :--.: "i. ;··.. :,-··: .. •"' ' • '\ ·., , ' • • ,· • : ' .. ' , ' '• ~ ' • t ... ' ' • •,, ' 

: _:' . . ·'~. : .. ,;,,' .. ::.:•0.11 :run~ 2S, zo{i;~,4 ntlli~·l'eguestimd 'l'llt4,~e n~thotlty wdpeim!saio.n·oftbe · 
• , .. \ • ' •• '\'.. '.':· ··.-.... • • • •• ', '•.. • •. \ ·: •• ;;":., ' • • • 0 •• 'i · . I;>efon~ t:1AR01u,m MoGtl!RE:tifld :S.U.L MooumE, 11nd f~ t!t* boxi~!(th,-t5eti;nilaut, :,.', ,' .: • •,.:-: •:~~ • •• '' ' f ' • ',•,, : '•-. ' , , • O 1 •, I •' • , ' ' ,I • I ·,: :;., ' -----I!A'y-$;6./J. 6'Nt>N,W1!1fW,:ll1ctlig.'iff.i.tr#.t!iel.i.' ii.ipei'Y!sToti llll~ oon~i whllo engaged in cutting, 
~·· . : ·. · ~~ali~fm~nihllil1ls t(e~l\n?fbrillili:iitillo preinlsos ai

0

i~1l~/:BkM Aveliiuo, !ll'tb~ G.ity .. · 
-;' . ·-of,~~fl~; ~OU~ Of.Mo!·Il;jitj,;:XJ~n~;;. ,.' .. >:':: ", ..-/: i: . :-. ' . . . ~·~.: . \ ... '': . .' _.. ' ,, ';· ' . ' ~ ··.' ' · .. : . :-' : . ' ' ' . ' .. ·. ;·5,_.'' : '-?t1 !llxt& 28;20i i, .~a P\\t1 of hls ,~oi:k at the ~ubj~ot,pwpew,, the Doftlndlil1i, I • .,, '. • • • • • ' ' • 

h I • • 'i' • 

DA :YJD GAONON, Wall autho,lzeil, .!nst.moted, advised 1111'1.-perm~ to u~~ a ohmnsaw to assist . . . " 
hbp ln·hlll woxk' fol' Defe.o.dmrts;CAROLml3 MoODlRE lll).d BILL '.M:o(f!JJRE, Whfoh wrui ow11e.d . . 
by.ibeMoOuh"OB, \ ... ' 

,'., 
,, 

~ .. : ·• '1,. . Oll June 21!, 20) ~\ t°'e,P,efeJ;ldiml', DAVID O.6.G,JliOl'f, WM lllldex the:supru;vision 
,ui 9Q.tl\wl Qfl)e./:bndents, CARtitI.Nri MeGU:IM and :BJJ.,.L M20umE, bud W&A :wo.tldl)g-as · '• . . . .... ' . . 

' 
' theh:-1\Ppaiwc !llld actual ag~~~ 'and'.)Vllll th® iwting a.n4 worldmrfothe s~pe of hfo 1181inoy1br 

Defobcllll:!tll, CAROLil'lE MoOU.~ andBlLL McGUIRU. . ' 

, ...... '. . ...... . 
• • • ' • I • ' • • • , • • ' • , ' • • z 
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' _.• J . •' 
,, ' 

sefoty, 

12. '!hat at a).hcl()Vant limes, the rieten.dM.ta, DA:v.rD OAGN<»I, 111/'t'.lgoot of 

C.A:ROLJNE lvfcCJm;RE lrQ/lBJLL MoGUl-:(ill, pwa;l.11.d]lo/ to use oarb JIUG\•\ll>lltion ln)J!a . . . 
' . 

t1pr;1·11ti:on of a,~owµ ~e1'6i;s ins'1\Jn1entallty, . ' 

' .... , .. ' . ' ., .. ' 
3 
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•. 

•' ... 
' I •\ <' • • . ·. ?., i ,:,.,; . . · 13, · ~ Jub.11:2J, ~01 i; the Dofendri.nt ·PAi\'.,P•<lAGNO:t';T, wi:iu X1s1~~~t~t>l).6-ot' 

'• ' • •" ••: ,I • ,, • ; • • • . • ' I • " : • • • • ~ • • ;_ ,: .... \ -: ., ',~to ·1>:ftbe :fullo\l\'ln'& ways::· ,, ·. . . ·-_,::•.t.- ·: : ,;,:•. .. , · :.·. .. 1 • .:· .. :.:.1,,:,·. ·. · .. <.·:···.,.;·.·::;''l;· ... :· .:·.--· 
• • • :.._;· ::'.;:::-.'; / f;. • _llaxiodtp;r,yam~~.oonb.'ol.o'l'er.~ ~~~r~~ ~tth~'orurltul~Wi" · ·. . :'°._;- ~ · 
..... ,•,' .,:,. • • .. •, ·. •• • • ' • /:' ',' ... ,•· . ' '.! ,.:- . · · · \· · · ." ,'. . 'b. · Failed to take );li'eCf!Utlon notto·ello;vtllll a'h~w to lXIOVe tp'Wiltd tlie lllali'lll:ff, 

··:···:·:-_., .... :. • ..... :· ••• :·.::. ~·:··:.::,•\'•····, ! ':•'•,.,•,~.' 

, .. : ·).· .... , .. ~ . ·:pA,"(JL'.D\.JLtl,'llRO,so11Sto,onii6eh\\t'!i1; .:·• · . •: •: ,.· .. · 
• •,,", •' ,• .'r • ,.• ., ,• ~i:.,•,; ~-•,:••· : :•: :: ,' 

·.:' /_:'.· -: ·. :· · o, ,-•Fniifltl•~,WiU;lll!JePlaintltl.)PAut:I>W,B~-O;'p:!'t:®,~igel'S t.lX{~;f.1:om:lhe 
.,. 1·:•: ... · ,: ' ·, ·. •, ·.· -: ··~-... ._·,: ,:. ·. ..· .. ' ,• ": ~ 

-', ... :·:•: ·.,';' :'. · · . 'De.ftw.4iittt; PAY)» OAGNQN'&inabll#J1~ ~n!Tql'·U>." ~helMi.wL .· :· · 
l'' .•· :, ,·. '! .~. • • ''; , .. · • .· :· , 1 ·: 

/ ,.' : .. ;. ·_.- . · , d, . . l1aile4 \0, keep !\1®Per ~ce *olll tlwJ/lalnclft ll;A'(;IL))Ul.,B~G1.w.bil!l 
• • '\,: I • • ' • ' : • " • ' • • ••,, • • •, ,, ·.'':, ., , , ·, · , . · ·· ·~p,e1itt.ukth~11ij1nartw; · ··:,... . .. ··., · ... · 
·•.: .. . ::.::,:. . :· ' .• ~. . ·. \: ,' t ••. ·· ,, ,, . 

• .,;.~ ,...,_::.:..--......__e, ~.- ;0thtll'Wh!Ji·W!lll ~egligoo.t-ln,~w:atlcin·11mt·O:ov.lrol:l!ft.lre:c~ ·-• l • . . . • ' 
' • • •' • • 'I' •' • • I " • ~ • ' ' ' • : •' ' • , • • • • • • • • •'' • 

1 · ',f•.r · · ,,,,: ... ': ' 14,:,. , '.fli.at Mn iiroxl!J:,.~e result ~fiht'f~len!lani'li n,egtlg~nce, tho·;pJainfrff, l'A UC 
• ~ ~J •• •• • • .• • ' ' • • ' ' • ' • • : • • • • • • ' • ' • ' • 

: .. ;:::; ··/: ·.· : '.,\'>tlt~En'~, ~~ni:oci ~I:ty; he.ha$ e;,q>P/.'l~o6~ hiid ;Will i;l the'foture expbrl~O!)]l°i1ln 
•' • • ,I' • ' • • • •• ,• • •, • • ., • ' ' . 

· : ' ··-''.- ·:-:' : ,Md' ~if.fe!'l.ng; he hris 6~-peir~.ently scnmid. and/-Of'~a1Jled; aM hlis 6eoo~e-~bllgatod £or 

.. 

.,.,. 

\ . . ·-. . . .. . . 
lerge =s of money fot ,l!le,diMl b!JIIJ llD.d will ill the ii~ beoome ob1tg!lted for nd<fui®al ' ' 

Sll!lls·of money fut m.ddldal !l!lOO, ®d has IQst (jme from W()l'k 11/ld/<>1· from oat'.l)lng weges.' due to 

.11t1oh lllJtny. 

l S.. · Thllt 1\1: the aboye tim,e and dat,,, tho Defet\dlurt' a J;leglige~e¢ ,ia;i.:.oo ~~ from . . ' ' . . ' ' 

~ ~Ollll\mti~s o{tli,e OCOllttetwii as th!) hl~ietit of tb.\l'iajmy Willl ~e_l' ti,.e ~n11ol of the . 
' ' . 

~diu;I! M.d th.etoibre, lfegllg:once onn be presl1til,ed. undei the dootrlne 0f' J<e,y•.JWa Loguttur. 

'\Yl-lEREFOlIB, Plllln~ PAUL DtllJi!31tG; delnll!ldlrjudg:merti !11Jalns:l .IJefont!1UJ.ts, 

DAVID <JA9;NON, and CAROLINE Mo<HJ.ffiB aud JIILL McGtlI.RE h1 m:i mnount-in exooss of 

· $50,000.00, pliis ooot~ o:l'thl.~ aotlon . 

. ' . . .... ' - ....... . 
4 

• ' t ~ •. • . • • • • • 
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.. 
I I I • 

' . . ' ., 

. . . •, 

', .· 
. ,, . ' •. . _.,t, . . Co""tll: . ' .•, •' •;' • • • RM 

• ' • • • • ' ' ','. ,. ' ' ... .. <f • • ,. · . · ·.:. ·, _..:·,:·• ·;r.001:niabit'q~;.Qll1~llri0M:9Guh'§nnit'.~iI~G.Jih~ ··: ·. : ·· .': · . '' ' '., . : ·.' . . -.: ·., :·. ·- - . ~ . ' . . . ·: :'.' . ,'''.·.~-; _15, Thatb Pllllui~;rt,, DULBER~,·te.<J~rlllitl.~~egea ,\ll\fA~aJ,h& l~1,1gh 
• .. ,,'' ~ t • .. • ~ i,; ~ '''• ' • ' ~ • • • • • •• ' ~ ' 14, ln·~l; above. !!II ,11~·/lPll/l{¢rqugb 15 ot'Co,l,tXl;Ir; flS lffully alfog~d ~et~. , ·. • . . • • :· • '' •.• :- ' •1:• .: • • . ' t ' \ . . ' · ::, :, f (i, . Th~t,11t llll rele'v1Qlj1i!l)e/l, tiie Defuni.lllll~, O~b~ MoOtllRE l!lld :\'lltt· · • •• • • ' ' • •', •, • • •• 'I ,• :. : • ' • ' ••• : ' • :,, • • • • • • I · -MoG'U~ owned, oqntrolle{i, )n~utal.\led roe! 811!)~.i.!led"tli~ j:,i~o,s wht11~ the nco!d~1 to • •• ' ,,. ' ,, '.' • • • ,;'I ' • • . : lb.e:P~iiff;-p,'1,ur,Du.Ll:lRRO,:o~;ll'f!ld, .... < .\:.-.. .. -· •, . . ' . . ,, . .. ·. ·, · ...... , . . . . . . 

.,-_, 11,,' '. . Th!it irt ull ral~Y-f!ll! ti:uiea, tlie Dllfbnp~ii~, OAR.O'.LfNE MoGUIRE ang'.BILL. . ' . . . '• . ., .' 
: : ... ' . · -~~ y;ere.inoonll'<>l ofstid~~tthe rlgbtto~dvise. i.t$.otind demandthat'lhe . ·. • • • • • • I, • 'I .. ' :· • • • • : :· • • • ' . . _,. ___ ,_ n~mi~AVID GAQN©Nr,,~·.()fJ\'Ork iu:irantln:Uld'XW"O!l:111\1~ miu:ul6f.- --:-.- --:-- -. . 
:, : : ·.: · ' . · .... ;; .. :1s;- ''I'hll.tlll.all rofi,v~i'tliiiea, thfD~ndrint;'.DJivrt> GAONON; w~s ~-'a1nhe 

.·.: _ _,_ · ;·· · .. : · '(lgeqt;~~ai ~dat)J?ar.M1, of½ndiuits; CAAOLINE.McidtTIRE a~ :BILL, M.cGpffi¥fllr¥l . ,,•. . . •' ·.• . . ' ·. : · ·. Wa.t; at\fu-ig. ltt thoir request an(} in· tlieh· Wm !nte.i'flS!s , aud to tb.eit benefit ns llu1 joint ooter_pl,'lSll, •, • < I O' • • 0 M O O • > '0 
• 0 

• ' 

·19,. That llt lll.1 rol_~vao.t times, De:fendanra, CAROI1Nl3 McGUIRE and BILL 
• • , . . M~~ IGJ.ow DAVID ~l:A.ON,ON was o~ ~ chw.t\!!aw y;Jth the wlliatauoe ,of they 

. · i~ PAUL DtrLBER<;l, ~n<l.bad tb<!l.tlgbtto dlsohnrgi:, or1®1.-dnato the D!l.fu.ndant,,OA V1D 
G-AGNON'& work for any1'0ElsoX1: . . ' ., . . 
. · · · . :jo ; · ' That fl-hll relevM.ttlm.cii, be:futtdautij, CAR.01INE McGUIRE ~nd B.Ui, . . . ' 

, 'MoG~, owed II ilnl,r to Bttperv\se M<I control Defendant, ()A, VlD GAGNON' 8-Ctotivi:tl.<ia on 
tlw.pro_petly. ijO as not to otente i\·~·easollllble· lw!w:d lo othe.rs, i:n.6lucllng the Pl!liuii:ff, I>UAL 
lJULBERG, 

.. ' ... '' 
. . . . . 
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• • • • t ~,.. 
.. . .. 

' ' "' •. ' 
' •' ', '• .. ,• , 

. ' J. ' 

21, ; Qri.j~me 28, 20 ll,. t4~ p\;£pnda#a, CA:R.OL'l1'E MoC!J.llR-r.f imd 13IU, Mbd[lmi;l, " .-, I • • > < 0 • 

'vierellllfsiJ€oot:~~i:t~orm~1-e oftha,fl>~!o.'Wiiis .. \1/.!lya: ... • ,.; : . · · · : :".' • • • • ' .. •, \1 ,,., ' ,•, I I • · · .• . ·a,·,• ".p~~d-1o o,;in!t'Ol•Q~~~:'Qt'lho.~aw; ... · •.' .. :•/, , ,: . • :·•.;~ .. -~-.~' ••• ~1o!\~"\• ... \.:··:• • •• • •• ,·1 •••• ;'•·· • •.,t• 
J;>. ·" .. Ftilled to t!JkG p,:~011illlCi.tlJ16ho @Uowthe ohru.nt161W to.,move·toww:d th~ l>.lftlnt!ff, ' · . ''•;. . \ •' . . ·. . ' ..... ·.. . 

. ·, · · ': · ··.' !.>AVLDlJLBlm.(t, iio iis~•ciiuseli\jmy: ·: :._. · ·: -: ,_: . ' . ' . : . ' : . ,.. . ...... , ~'. ' '. :·.' •: .. ' ' . ~ · . : o. ··:· . '·Jr.~»11d to Wl\11\ the l'lllll\tlf.(~A~ DUL.13~G1 ·o~th.e ~lits exll11i:ng•'from ¼/le .,I .. . . ' . ' . ' '. ,' ,. '· . . . •:: ; ·:Defl,p.drw's l.ruibli!fytb :0-onirol tlie ruiJn,(J.wJ · · · ::; .;-,., ,·: ' . · . . ' . . . •' 

' . " 
.. ,, 

I• • .' 

', ," . . , . '•, 

• t • • 

. ·_. · ,a;. . :F'.~led, to .k'.oop 1he ~AW ii pxoper.dlstau.oe ftom.-1:he Plttllitlfi; l' Au:& ,,. 
o I \, •: • • \ • > :. • I •:, ' : • •, < • ' '•; • •, • · • ·l : .. : .. D.11.f.,BER(l, whlle opf;1l'at~'lhe chainftaw; · . . .; ·. . •: : . · . . ,. . . ~ . ~. . ' 

; ' 

•'•.· 

• • 'ui ' I ' •' ' • • ' .' . ·. __ ... _, __ .. ~.: i~.a.7 ~e.:\Va/!-neall.!le'l/-t-li,o,PMltioirood'VO.ll:ro~l?'t-~ffisaw;-·--7 
'·· ,:·. : .' .' :•" · .. ,: 22:: .'i'thiiti:!S lipro~a~~·ros\iii~.the~e:&naam'sa~eJici:the P.lalntlft PA!JL . . . ' ' . . : ' . ' . '• . ,• 

•' 

....... 

. DULWR'.G;'"V~S: iajtlted exteriiatlyi !r.e~el{fletloooed f«Jd wftf~.ih~ ~ e&J)et'iel\O~ pa/ii . . . . 
and·~ -he.'has beon pe1man~tlysoar;e4 ~cr.r ciisooied; 'l!pd\1~ 'f;>eoome cblig!W,d for .. • ' ' • 't • • • '• ' • I 

l!ll'gelJ1.1111S of meljey :for medlcal bills IUld will in the futtlte becoml) dbligated fol' ad.di«~nai 

&ltllta of fu.oney ;l'ox_ medioal Qlll'e, ll,lld has. lpf time :trotn w.oxk ll!ltl/01· fro!i:t er.rnlng wag~s d,ue te> 
B'l!~h l.ajmy. 

. •, ,,,, 
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'\ . . .. . : .. . .. , ', ,· 
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~ -~i, · .. .. ' 
' "': ... ; . . . . :,•--
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The Law Offices of Thomas J. Popovich P.C. 

'il«/MM I, l'IIPovtcit 
HrlNs I,. Ma,r 
JOHN ,A, @>//J/,1K 

Patil Dulberg 
4606 Hayclen Court 
MoHenry, IL 60051 

3416 W, BLM STIUillT 
Mc:HeNRY, 41.!NOIS 60050 
ThLBPHO'Nll: 815,3443797 
FAClllMILB: 815.344.5280 

W1>w,popovla/1/mv.<01tt 

Jiunmry 24, 2014 

MAMJ, YQOO 
J~/,/11$ F, 1tltN 

ROOJll!T J, f.,VMPfil! 
'l'//6N89A M. FRJIRMNI 

Im: Pa11t Dulbirg 11s, Davia <Jag11on, CaroliM McGutre a11d BIil McGuire McHenry County Ca$e: ULA 178 
------------·--··-· · ----·oear Paul: 

Please :find enolosed the Genem! Reloose 11nd Settlement Agreement from defenso oounsel for Ctu:ollne ll!ld Bill McGuite, Please Release !U1d return ii to me in the enclosed selt'.acdressed tmlllJPed e.nwlo,Pe at your earliest convenience, 

Thanl.c you for your cooperation. 

V llJ.Y truly )'QUl"S, 

smq \JJ) __ _ 
Enc!O//Ul~ 

~ PI.AINTIFF'S 
~ l:XlilBJT 

I ~ 
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2 /I) NORrn MMTIN LtlT/!IJR 

KrllaJ11. Avf.>lva 
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QENERA!, Rlll!,JllASJ ANP SJTrLEMENTAGREWNX 
NOW COMES l>AUL Dl)LBERO, and ln consldetatlon of the paymont of Plve,.Thousnnd ($5,000.0()) DoUars to him, by 01· on behnlf of the WILLIAM MCGUIRE and CAROLYN MCOVJ.RE (Ilka BUI McOuJre; impropel'ly named M Caroline MoOulre) ll!ld AIJTO,OWNERS INSURANCE COMPANY, the pa)'lllent and receipt of whlch ls hllJ'eby aoknowledged, PAUL DULBERG does hereby release end d!sobMge lhe WJLLlAM MCOUJR.B ftlld CAROLYN MCQUIRE and AUTO.OWNERS INSURANCE COMPANY, end any a,sents or etnployeos of the WILLJAM MCGUIRE ru1d CAROLYN MCOl/IRE and AUTO-OWNERS INSURANCE COMPANY, ofw:id ftom ruiy and all oauaee of 80!lon, olatms and demmfa of whatsoever kind or mmire l@ludmg, but not limited to, m1y ¢lfllm for pcl'/lOna! Injuries and property drunnge adslng out of a oelttlln ohaln $ll)N Incident that allegedlyoocwred oi1 or about June 28, 2011, wlth!n ooa upon the pten\isea known 001nmonly WI l0l6 Wost Bidet' Avenue, City of MoHent.Y, County of MoHonry, State 11f Illinois, 

IT IS Fl.J.R'I'HER AOREED AND UNDERSTOOD that thel'e ls pl'ellenily pending a cause of uctlon In the Clroult Court of the 22nd Judicial Circult, MoHenry Counly, llllnols e11titled ''Paul Dul1'crg, PJlllntlff, w, David Gagnon, lndlvldually, tllld as agent of Caroline MoOu!re and Bill · McOu!t-e, and CJarollne McGuire lll1d !:)Ill McOulr§Jndlviduetiy..D~~dant.sU,-E!ause·No;-2012-LA:-··--~~1-78111.nd-thatthl!rwltlffireiiflscoiil!ngent upon WlLLrAM. McOUJRE am! CAROLYN McGUIRE bNng dllll!llssed with J)f!liudloe ~5 paliles to sald lawsuit pursu«nt to a flnd!ng l>y Uie Circuit Court tllllt the sefflement between the pllrties constlttites a good fill th settlement fo1• pu1poses of too lllino!s Jolllt Tol'lfellllor Con!!'lbutlon AQi, 740 .ILCS I 00/0,() l, el seq, 

IT XS FURT.HER AGREBD AND UNDERSTOOD Iha!~ part oftl1e consid.emtlon for lhls ~tthe 1mdets!g11ed represents and Wlll'fanls as follows (check applicable boxes); f.l I was not 65 or olde1· on the dateoflhe o()(:urrence. 
t:l r Wllll not reoeivillS SSJ 01· SSDI on the date oftbe ocQurrenoe. Cl I am not eligible to r~ceiv.e SSI or SSDI. 
[J I am not Olll'tent1y roo<,lvbig SSJ Ol' SSDI, 

IT IS FURTHER AGREED AND UNDEMTOOP; 
ii, That any aub1•og11ted clalms or l(®s for medioal expenses paid by or on belmlfof PAUL DULBERG shill! bo tile .respot1SlbJllty PAUL DULBERG, lncludbig, 'but not llmited to, any Medicare Jlen~. Any and all reltnbm·semems of medical expenses to su'b1'0gated pwt!es, i.Qcluding M:edioare's rlghls -of reimbul'sement, if l\llY, shall be PAUL DULBERG'B resJ)Onslbllity, tind uot the respo118lbility of the J)!ll'fies released hweln. 

b, That MY olllstanding medical expellS® ru•e PAUL DULBERO's 11lsptmsib!Iity and 11.ll payment of medical ex_pei1ses hcreaflet· shall be PA UL lJULBl'lkG's 1\>Sponslbility, and not !he responsJbility oftl1e parties releasiid 

2017 oe·5$ AM/ Transacllon #17111117451 / case #17LA000377 
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,, 

c. That PAUL DULBERG 11g1·aes to lillVe lllld hold hl\t'Illless lllld lndci.tnnlfy the parties ~lensed herein agv,!nst !lJlY olalme made by any tnedloal ptovld~.e, inoludlog, but not limited to Medloare or Pll:'lles sub1'0gnted to trul rights to reoove1• medlolll or M¢dl®e peyments, 
Jt lS FURTimR AGREED AND UNDERSTOOD by t11e pai·tles heroto tllat lhls agreement 

crinW.ns the ent!re agreement betwo~n th.e patties with regard t1> materlt'l!s &et forth herein. lUld shall 
bo binding upon wd inute to the benefit of tile part!~ hereto, Jointly and seve111lly, Md the 
exeoutt>rs, conservators, adrnlnhllmtors, gu!ltdl!ms, J)monal representatives, ·heirs l\nd llUOcessors of 
eii\lh. 

tr IS FURTI-IBR. AGREED AND UNDER.S'fOOD th~t this settlemont ls a• oorupromlse of 
a dou~lful 1111d dlsputed olaim and no liability ls Adrnltte<l e.s e consequence hereof, IN WITNESS WHEREOF, I have hereunto set my band and seal on the 1W.tes set forth 

beww, 

PAUi'.. DULDl3RO 

STATEOFILL!NOIS ) 
) ss. COUNTY OF MCHENRY ) 

PAUL DUtBERG personally ap~ll.l'ed before ~ this (late and aoknowledglld that she 
executed the foregoing Release ll.ild Settlement Agreement llS llls own froo oot Md dee~ for tha ustlll 
and purposea set forth therein, 

Dated this_ <Iffy ctf JiUl\llU')', ;/(1!4, 

1 29 2017 0953 AM /Transaction #17111117451 / Case #17LA000377 
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THE UNITED STATES OF AMERICA 
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

v. No.17LA377 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendant. 

FillST AMENDED COMPLAlNT AT LAW 
(Legal Malpractice) 

Klltherine M. Keefe 
· · Clerk of the Circuit Court 

"""Electronically Filed­
Transa.ction m, 17111166062 
17LA000377 
0610712018 
McHem:Y County, Illinois 
22nd Judicial Circuh: 
****l**t**************** 

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as 

"DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First 

Amended Complaint against Til.E LAW OFFICES OF THOMAS J. POPOVICH, P.C. 

(hereinafter also refe!'red to as "POPOVICH"), and HANS MAST (hereinafter also referred to as 

"MAST''), states tho following: 

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was 

such a resident at all times complained of herein. 

2. Your Defendant, THE LAW OFFICES OF THOMAS J, POPOVICH, P.C., is alawfam 

operating in McHenry County, Illinois, and transacting business on a regular and daily basis in 

McHenry County, Illinois. 

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW 

OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the Slate of 

Illinois, and was so licensed at all times relevant to this Complaint. 

1 
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4. 'l11at due to the actions and status of MAST in relation to POPOVICH, the actions and 

inactions of MAST are directly attributable to his employer, partnership, or principal, being THE 

LAW OFFICES OF THOMAS J. POPVICH, P .C. 

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants 

transact substantial and regular business in and about McHenry County in the practice of law, 

where their office is located. 

6. On or about June 28,2011, your Plaintiff, DULBERG was involved in a horrendous 

accident, having been asked by his neighbors Caroline McGuire and William McGuire, in 

assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG 

lived in the same area. 

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut 

DULBERG's arm. This caused substantial and catastrophic injuries to DULBERG, including but 

not limited to great pain and suffering, current as well as future medical expenses, in an amount 

in excess of$260,000.00, along with lost wages in excess of$250,000.00, and various other 

damages. 

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J. 

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A. 

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG, 

is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into 

this Complaint as if folly set forth herein. 

10. An implied term of the retainer agreement attached hereto as Exhibit A, was that at all 
' 

times, the Defendants would exercise their duty of due care towards their client and confonn 

their acts and actions within the standard of care every attorney owes his client. 

2 
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11. That as Exhibit B reveals, Defendll.11ts properly filed suit against not only the operator of 

the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly 

were supervising him in his work on the premises. 

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme 

Court Rule 13 7, that he had made a diligent investigation of the facts and circumstances nround 

the Complaint he filed, and further had ascertained the appropriate law. MAST evidently 

believed a very good and valid cause of action existed against Caroline McGuire and William 

McGuire. 

13. Also MAST incorrectly informed DULBERG that the insurance policy limit for the 

Gagnon was only $100,000.00, when in reality the policy was $300,000.00. 

14. The matter proceeded through the nounal stages of litigation until sometime in late 2013 

or early 2014, when MAST began urging DULBERG to settle the matter against William 

McGuire and Caroline McGuire for $5,000.00. 

15. On November 18, 2013, MAST wrote two emails to DULBERG urging DULBERG to 

accept the $5,000.00, "the McGuire's atty has offered us (you) $5,000 in full settlement of the 

claim against the McGuires only. As we discussed, they have no liability in the case for what 

Dave did a.s property owners. So they will likely get out of the case on a motion at some point, so 

my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it 

will offset the costs deducted from any eventual recovery .... " * * * "So ifwe do not accept their 

5000 they will simply file a motion and get out of the case for free. That's the only other option is 

letting them file motion getting out of the case". (See Emails attached as Group Exhibit C.) 
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16. Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the 

$5,000.00 othe1wise "the McGuires will get out for FREE on a motion." (See Emails attached as 

Group Exhibit C.) 

17. On or around December 2013 or January 2014, MAST met with DULBERG and other 

family members and again advised them there was no cause of action against William McGuire 

and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a 

release in favor of the McGuires for the sum of$5,000.00 and ifhe did not, he would get 

nothing. 

18. DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the 

sum of$5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners 

Insurance Company from any further responsibility or liability in the matter. A copy of the 

aforesaid general release and settlement agreement is attached hereto as Exhibit D. 

19. Continuously throughout the period ofrepresentatio11, MAST and POPOVICH 

rt,'jlrcsented repeatedly to DULBERG there was no possibility of any liability against William 

and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into 

believing that the matter was being properly handled 

20. After accepting the $5,000 settlement, DULBERG wrote MAST an email on Januru:y 29, 

2014 stating "l trnst yolll' judgment." (Seo Email attached as Exhibit E.) 

21. MAST and POPOVICH continued to represent DULBERG into 2015 and continuo,1s!y 

assmed him that his case was being handled properly. 

22. On February 22, 2015, as to any cl1ance of settling the remainder of his case against 

Gagnon MAST wrote to DULBERG that, "There's only $100,000 i11 coverage. Allstate will 

never offer anything near the policy limits therefore there's no chance to settle the case. The only 
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alternative is to take the case to trial and I am not interested in doing that." (See Email attached 

as Exhibit F.) 

23. MAST and POPOVICH represented DULBERG through to and including March of 

2015, following which DULBERG and the Defendants tenninated their relationship due to a 

claimed failure of communication. MAST and POPOVJCH withdrew from the representation of 

DULBERG. 

24. Thereafter, DULBERG retained other attorneys and proceeded to a Coiu't ordered binding 

mediation before a retired Circuit Judge, where DULBERG received a binding mediation award 

of$660,000.00 in gross, and a net award of$561,000.00. However, due to the settlement with 

the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy 

available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G. 

25. The McGuires were prope1iy owners and had property insurance covering injuries or 

losses on their property, as well as substantial personal assets, including tho property location 

where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois. 

McGuires were well able to pay all, or a portion of the binding mediation award had they still 

remained parties. 

26. DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with 

them, fwnishing all necessary information as required, and :frequently conferred with them. 

27. Until the time of the mediation award, DULBERG had no reason to believe he could not 

recover the full amount of his injuries, based on POPOVICH'S and MAST'S representations to 

DULBERG that he could recover the full amount of his injuries from Gagnon, and that the 

inclusion of the McGuires would only complicate the case. 
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28. Following the execution of the mediation agreement and the final mediation award, 

DULBERG realized for the first time in December of 2016 that the information MAST and 

POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of 

the McGuires was a serious and substantial mistake. 

29. It was not until the mediation in December 2016, based on the expert's opinions that 

DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST 

and POPOVICH did not properly represent him by pressuring ru1d coercing him to accept a 

settlement for $5,000.00 on ru1 "all or nothing'' basis. 

30. DULBERG was advised to seek an independent opinion from a legal malpractice 

attorney and received that opinion on or about December 16, 20 l 6. 

31. MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by 

violating the standard of cru·e owed DULBERG in the following ways and respects: 

a) Failed to take such actions as were necessru-y during their representation of 

DULBERG to fix liability against the property owners of the subject property (the McGuires) 

who employed Gagnon, ru1d sought the assistance of DULBERG, for example hiring a liability 

expert; 

b) Failed to thoroughly investigate liability issues against property owners of the 

subject property; 

c) Failed to conduct necessary discovery, so as to fix the liability of the property 

owners to DULBERG, for example hiring a liability expert; 

d.) Failed to investigate the insurance policy amounts of the McGuires and Gagnon; 

e.) Incorrectly informed DULBERG that Gagnon 's insurance policy was "only 

$100,000,00'' and no insurance compru1y would pay close to that; 
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f) Failed to understand the law pertaining to a property owner's rights, rluties and 

responsibilities to someone invited onto their property by consulting an expert regarding these 

issues; 

g) Improperly urged DULBERG to accept a nonsensical settlement from the 

property owners, and dismissed them from all further responsibility; 

h) Failed to appreciate and understand further moneys could not be received as 

against Gagnon, and that the McGuires and their obvious liability were a very necessary party to 

the litigation; 

i) Falsely advised DULBERG throughout the period of their representation, that the 

actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG 

had no choice but to accept the settlement; 

j) Coerced DULBERG, verbally and through emails. into accepting the settlement 

with the McGuires for $5,000.00 by misleading him into believing that had no other choice but 

to accept the settlement or else "the McGuires will get out for FREE on a motion". 

k) Concealed from DULBERG the necessary facts for him to make an informed 

decision as to the McGuires, instead coercing him verbally and through emails into signing a 

release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous 

injm-y; 

I) Failed to properly explain to DULBERG all ramifications of accepting the 

McGuire settlement, aod giving him the option of retaining altemative counsel to review the 

matter; 

m) Continually reassllred DULBERG that the course of action as to the property 

owners was proper and appropriate; 

7 

Received 06-07-2018 01 :29 PM I Circuit Clerk Accepled on 06-07-2018 03:53 PM/ Transaction #17111166062 / Gase #17LA000377 
Page 7 of 24 

C 896 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 42 of 464

n) Failed to retain a liability expert to prove DULBERG's damages; 

o) Were otherwise negligent in their representation of DULBERG. 

32. That DULBERG suffered serious and substantial damages, not only as a result of the 

injury as set forth in the binding mediation award, but due to the direct actions of MAST and 

POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over 

$300,000.00 which would not have occurred but for the acts of MAST and Tiffi LAW OFFICES 

OF THOMAS J, POPOVICH, P.C. 

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter 

judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and 

such other and further relief as 1nay be just, all in excess of the jurisdictional minimums of this 

Honorable Court. 

Respectfully submitted by, 

PAUL DULBERG, Plaintiff, by his 
attorneys THE GOOCH FIRM, 

~r;J~ 
Thomas W. Gooch, Ill 

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWEL VB (12) PERSONS: 

. c{}/4-r;;~ 

Thomas W. Gooch, III 
THE GOOCH FIRM 
209 S. Main Street 
Wauconda, IL 60084 
847-526-0110 
ARDC No.: 3123355 
gooch@goochfirm.com 
officc@goochfirm.com 

Thomas W. Gooch, lil 
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· a:nd b.tiis!l, llt-t!ieltpl'()JJJ.We,S at fo~6W.; fllder AV<lbllfl, 1n 1lto Ql)t ,ofMoHfll)l,Y, Co.\tnty ii£.· ... · ,'' . , ', '" ··:. " , , ·.', :.> 11•·. • f • ··:, • ••• ' • • • M• ~T.T~ 1j1tf._p·l.., " •'., ~ , · •. ,.'-., . , ·, . , , . .,. :,' ·: ,, 

,,,, • • • ,ur;l,\(.M/1> w.µ,li;1• • ,• • • ef • • •, ,. •. ' • \ •.1 • • . ' . ·. '.: ' ··, ' .•••.• ' ' ' ~ .•• ' . ; ' • ' ' • \ • · . : · . .') .;;,'. :: .:· O.!i Jlllle 28., 20.i.i;:,tui,4 at t):t~ request imd w.lfll;t:h~ nv.Uior.iiy IU!d p~lJ.nfsa!Oll' offhe :·:•: •• ',. ,', • • '1 • '• ••• • • • 

'i · . . . l;loi~~R~•ciAROl'..l$ MoG~:~d BILL McGU!l.Ul, ~-~ tn~ir benef!t,''th~:~~~t, : . .' .. · .. · ' ::-: ·.~: . •' '. ' . ' . '•' .. : ... ' . ' . . ' . ·, ' . :·. ' . '., . ' ·, · . ::.,· ·--·--l\1,'VI~;0/2,GNON,~til!kill.g~:!liofr sui,emliloii flll\1 oonltol whileeingaged ili. cutting, 
!• •· ,· : • ·,·,/.''I-\ . • • ' • . ' \ . . • '' .··.-•• ,. l;,. ·: ~ ;. . I • • • • " ,,.. ·. · tr!nJililng··alid'lll!lj!ltilWtll; 4~~ 'al>.il tiiiliili-tittl1e preinili~ ~t 1016 '!?f; Bl~ Avaii.lle, lrl 'lb~ G!ty · 
-;' · , ·•of,~~~;~ou;;iyof.Mdf~jny:J!futbi( · .. ::·'.· ... :-.< :_: .:• · ·. ';-:,: • \ • ' • i: ~ t • ' • ' ' • . •. ' •,.. . :·' ' ' .. , · . ', ·. ;'6,,•,• ::•9~ llino 2$;'.lol'iJ~iliii:tcf.hiil work at the subJ/lCt.~pe:lt)'., the D~.ndJni, ' • I • "•' • • '• ' ' • ' • 
' . '•. . "( ' . . . ' ' . . ' DA'VID <MGNON, Wll$ authoLjz.eii, instructed, ad-vbed IUte!·pai•J:n!ttod to use a <ihmnhilw to assl,9t 

hi111 ~)·hla work for Defoo.dauts,·QAROt:iNE McGUIRE QJ).d :ai:u., McG'\mtB, wl;ioh was own~ 
by,the.MoOtilrns. I •• • ' 

,· : · 7,. . On JlltlJl 28, 20) ·11 tbfi .P,llf~, DA VlD GAQN0)'f, W/J.1/ Ullil~· the sup.o~visioti 
aucl90:nfro1-ofDef.fllldao.is, CAR.OLINi!McGUXRE tnid nn,,L M~OOJRE, lmd WBe :watldiig-•1111 · . . . ' . -,, ' ' . 

' . th.o\rc·IIJ?pSi'ellt aii.d actual 118\'1:11, 'lllld,W!lll tlien iwllng and woi·klrig'lnth0 sco:p0 o.fhls ~Gllll)'for 
De~dfll\'ls, CARDLINE M'oGULR:t{ imd B1Ll., M-0Gunul. 

I • ,, 
'' ..... . 

' ' 'I , • ' ' • • ' • • 2 
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. . . . . 
, i_ •1 I 

... 1' ·, f : • 

\. ,• ., . . •,•, 
' .. 

' I ,,..-: /, ' • 8, . ' ~ J1tnii 2~: 20i l, and w.hlle the-~~~ti.~iuiioA Vlo GAGNO~, .V(~~ :i>io14dilg ht 
.:· . . .. ' ... '. ••' ' . . , . ·, ,; •:: · :;: :· tbl1' QOUJ.ile and ~oop1:i'0fhls ilg1Y.ll.eyful'I.l~tidMl:s,: ()\.'ROii.~ MoG\,llRE \\lid·);)~- ·, ... · ··: ,:::,•.~ ....... • ··.- .,·_.-, .. ·, . '~· .. ,.· .. :,:. . .:•:\,. . , · · .. : : ·: ·. ; MoCR)llµ'l, lllld .WM uM!l\'. t)leh! f!Llpe1·vislot\ ~td .~ofltt'O~, :De~11W"rt, ·D.AVJP...OA.ON:ON W!IS in ' ' ,• 1'

0 
.~"•,i . .:.' ·, • • , ,, •: I • • • •• ,' ,•,'' • •:,•,'.,~·: ' , • • ••• •' •,. ' 

• · . :· · • . use of a 1lh!Msow whlle 'lriruuh1g a !J:ee and lmlnoh,.. ·.: . , · . ,:1:.; ,·.:·~·. :~~:· ,: :· . :·' ~·. ··. ' ;'•' ··•.: :. . .· .. •.,. ·: ··/.· .. :_:.; ··. , ·. · 91 .. : q.u Jl!lie zs;·.20·11, ll.lld wbil,e b~fubd~t;·D~.V~D·i;!AoN~N'; ~itB hl:{me ofa ' . ' f .. . . . . . ' ' ., . . . ' ' \ ' 

. i'',. /;:,; .. · •~awwiill~,tJ:Im:roing.~;i:re'e'fl.tld bx~oll,D¢\l1\,~~;))A\iro, GAQl•to11;imkect~~!U)d/Ol: • <' ' • •' • ' ', • ·, 
·:/\: ·.; · · .. te4~tecl the'a~.iieJanop ofjlfo.J?~futlff; PAui DlJl,~~.G', to.h/>ld'tlle troo:.~ ~~te , • , i·. ' . : . ' ' , 

1 
:' 1' ' • • , • '.' , • : • ·: , ,.. • • .- .• 

. .,, · ;"• ; . ·J:?eftinclant,•:OA v:o;> gAONON, trlrnmed tb.e jii'ffl:loh'wifu fu;e chlliusaw,• • ,, : ,': ··,. . . .. ·•. . •. . . . . . . ' •, . . . .... \ : 'i.'.:. ·· . ' · 1·0; ·... , Otl Juiie:2~,-~0ll, fP!d wl;il~ Dtif~di.\~ D.i\:VID G.AGNON, '.wiib:~ iioie oontrol, ·· ... \/ •' ,:,:,:• •:,,; ' \.:' ••I:•• , ' "' •, • .•,• ,•••• 
. 1 •• ,·,.: ,;, .. -. ~-ll,'!e ~4PperoU011.of-the·auhJeol·chalt.~aw;the't1ll:ai!1$W wair¢lmll0011"!/:fllre:'tinl:!1~filre~th~-·--·· · ': '. 
,.::>·.:,(,; :' :, Pl~'rttlf.f.,'.pA,Ul';I:JttrJ3ERG:'• '' :, ., .. ,,,: ... ·: :•' .· " '•, :, ,.. ' : Uo;1 ' ·, '. .. • • ... ; . :· :, :·· . ·. '· .. - . ', . . / . . . \ '. .. . : . • _.:- :,\', ·,.' : · : · (. ~ . I 1. · : · At nil 'l!i,l~l'IlriithnBU, Defundatltd.. c.Atfo)',n-.tl:i McGVIRE 1111d al LL MQQUJJ.m, ··;_,·_·~ .. -·:•;,•,,:'°-'' :·.·· ·. •' .. ,. ':••'. 

·. , .. '· :~·· : knew orDeforidtmt,-;DAVID GA:GNON'b tl.'le oftho chaJ,usiiwln'fu~ :/ttee«i.~·oft!JJJ J'>lab.ltiff. • . • ·• •, • ! . ' " • . • . ~ : . ' 
PAUL DUI;BFM, t1llc1 knewtlmt auoh Cl.'llllted nd11Qgot to tho Plaintiff, PAUJ;,.DVI,BBRO's 

safety, 

12. Tlmt !It ~11.teJ(/V!lllt tim~s, the DeforulnMll, DAVID GA(il-J'IO.'\'I, as'!l!l')nt of 

.. , ' CAROLJNEMcGUIRE llllji.BJLL MoOUUlil, pw.e,i 11.d.µtyto use lllU'i)llll(\,Qa\ltlonbb!s ' ~ • • • ' I ' , 

. ' 

. . . . . , . ' 
3 
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1, I • 

,. ,·, 

•"" I 

': ) ' ., ' 

. ·_-, _'..: :.':,•i . · 13. · ~ Ju~~ 28, ~011; the Dofendrui.t,~;. ~~: ~A GNO~, wait ~lirii1t !l\.6;~or 
:._ ,:: ... [ ' ... ;~i>i'eoffao:fulloWhi'g~eys;:•·.,., . •.·: ··.,::,.,:,/.',.:,.•. > ·., : ,, ... :, : 

_,' • •,( ::.:: . .',' . • •, • . .':. ·.' .• l •• ~. •::;,)',,. • .•.::· . 
. • .... :.:/-:·. i .'' ll, , .Flli)Bdt~-~-00:nitol.o\l~l'.~ ~~~'.ijtl~g ~rfh~'oha1;18aw;•" · .. : ... ; _. · • '·.•'•,•,,, .. 1' ... ' '. • '• •., •• ' • ;,•_';. ~ ... •• • ·, ,,:• .' · · · 1~ Failed to ;~ke preont1tlo11 not to ·4'low :the ahll!na!!w: lo move tpwtu:d fhe llllliutl:lt ... ·7•': .. ,, ' ", • . ' • :·, • • . ' ' : • ,. . ' '.. • ,, ' ' ,• ' .·. ·, .. ,·. ·. ,;J<. . ' ·:pA,1)L'.tl't.J.Ll3,Ji!RG,so M,tQoa,i.i~e!t\li,;>';'·. :··.- :. ' : ,, ·· ... '' ·, ' ... . ·' ~· : ,. " ' . ·~· . ' . . .. ' ,, ,' · : ' )' :::> ··. ,· ·o. · .-•Faifotl·~.'•tbe:t>lalntlffi PA.ULDW,B$.<r;p:fth.0.<1~1~~,s 6.~~tho 

·· · ,~·:: :·\ · ·.\ ·i · ·, -~J~~n;P~YP) GAGNON'1,in~~il)ty.io ~t;ofth~ ~ba!Mi~! <:. ·) · · · f • ' ' •• • • ·; ' • • ' • •• ' • • ' : • • ;, • ·, ' • 

... • • <, 

_,::. ,: : .. ;. ·_: .- _: iL . Palled. t.o. keep a,p1'0pe1• \llslanoo ~m :!he :l>ltilntlft BAl/L.Pt'LB~RG:1 while 
,t'f • I ' ' ' ~•' • •, : .. ' :: · ·· : ·,. :, · · , . · • · · ·o~~,~ il:u: Dh~i11aim· · · ··.,. . . . :·. • . , · •.. •' · ··,: . ... ' : .:•, '. '. ' :· . . : . . '. ,; . ' ' " . ' •, ~. . . . " . . . 

, ..:,'.. _,_:~.:"~-~~--o, . ._., .. ,Qthm--wJiJp-wrettegllgeni-lu:~l)llrlldo11: apµ-c;ontro(qftlle:c~----. : . ' 
' . . . 

; -;,([":> ..... :,":. ,; ! 1'4::. • 'flµit wi a \iliiX¥1)11je resi.ilt Qfihe.-b&feiidanf'~ n,egtlg(llJCl), ·•u1ii·Pit00titf,:iSAOL . \ :, ', . ' . . . . . . ' ' . ' . . . . . .. . ' . . . . ' . . . . . : .. ::,_; ,:,-. . .' );>trLBE!tG, Wll$ il).j11i1:>d ~l!y;· he .h11$ el!Jl/V.'Mln~ b!1d ;will ~1 iho future ~.xporl~uoe 1ialn 
· :,'; .:.:_:\ .- · ,11.!ld·~~ffutmg; h~-~s-~~-p~1en.tly s0{1midand/or'di~a1>1~a; !lfiii lm~ lleoott1o~'bllg!11~l fur '• ' . . '., . ' ,, '. . 

!urge sums of money fox mecliMl bills and will ~ tho fuiltl);> Moome 011llg«t\id for 2dclJJlonal 
sums ·of ruon~y fox medic.al pare, and bas lQst t)ine from work and/-0r fi:om oo:i:w.ng w11ge:i' duo to 
/ill® lnjUJ.y. 

15. · That i,.t ~ a~ve tim~ and date, ·tho 'Defun(l!int' s ,ne!!lige11oe ooy.:.be inf~ from 

!he ~lriJutMllll:ioos o/tlie-iicomrtii1ce aa the Jnstrumeiu: of thll!t\Jtuy wi,s and.et 1Pij control of tho . . . . ·• ' . 

De:fe11.®JJl and thorofurc, 4eglil)))noo oan be pre:mni,e.d 1i!1cloi the doolline e,f' R6.~-Jp~a Laquttw. 
WHlllIB.FOlill, l'lalnti~ PAVL DUl'.,BJ!ltG; demruiaij,1dgmet(i agalWJtDofu.idMfo,­

DAVID GA~-lNON, llt)d CAROLINE Mo(HJIRE mid ll!U. McGUIRE ln rm mnountm excoos of' 
· $50,000.001 ].lhJB collta oft1rla aotlon . 

. ' ' ... '. • " • •' • • ,l 

4 ..... ' 
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' ' 

' ' . ' ,, 

•' .. '' 
. ' 

- ' , i 
' ' •, ' . . .: . .' , . · ·. ·, .' , . , Collll.t 11: · • ,. , , . • • • •• ' ,, ' ' ."1 ' •• 

· • : ·; ... ,,. • l.&111 :Qi/;h.oi!f~~~6.»~i1;:IJ_!i1\YX~tll .-: · • .... · · · -' .. ' ' . ~- . : . ' . . ·.~ ·., : ', '• . •• ' ' . . ': . . •, · -l:, 15, That ili.e J.>llllnt!'Ef/l!Atf.\:, DUL'3ER(l-,resmte~:iitid tep.lfo.gea pe.t~llll ttlil;(i.1gh . , •·,:•:_.•~ . . , .:.;.r:J~.",'.~: . • ,, •i: ,·••. _~, ,·'· ',•.':: 14. in ·C6UntJ;above, M pti{-a~ ,l t/l!''!ugh 15 ofOoup:t n; $B if~ alleged ~et~J./l. , .. · • ,•.•.•:,•" ,'•,•'•.,•1::~1 , . ,, I • • ',.:• \ ·. t 6,, , TI1at ,ahll telli'l'ti,qt ·lin)e.s, tiie D\lfonllant\ OA.R/>11J'.l:4E MoClO'lltE aucl ?Jr.:i;,· . ' ' ,'_ •, • ••j : • • • ': • • , , I · -.Moffil,m&, owned, o~nttofled, )n~~~od ll!ld IJlWei·vJ.s~ ~i~ ~~ill/Jes whe.1'll~! the aoo!~1 to 
·:61e,;f~;~;ar;·~4VLDll!,BlmlG:-·.~~<;~~ , ......... ,/: .. · .. , ... ', . • , , < • >, " •, •,: •• • • 1 <t 

< • , I • ' :. , 17.i '. .· Thatitt ull 1:ol~1f. tb):io.s, the Defel\f}ailts, OAROI;JNB l',foGDIRB flll~.BILI, . . . . '.' •. : · · M~{J.j~ y,rere Jn oonll.~1 of.ruid ~i;d:le r.lght 1" ~dviso, i.n~ot Md demand that ihe. • • • • 
' I' • 'b ' ~. ' . ' . ' .'· ' . . . . , _, ____ ,_J)e'f~da~t.,;.DAVID @AOO©Ni.~oi·&.WOJ:.\:in·nnftnmdfflsoo,Jllileymrum~t, --:-..,- -7-- · -----·-

.-, : : · .. ·' ' ,•. ,;·: ,;18,,' . Thatntall J'<J!eva'iit'~. th~Defrlndlint;'DAV1b GAONON; was aoth:JS:Bfi:t11e '• • '\• • '. • ' •• < 
• • • • 

• 
• ' ' ,'.;, ; ' .. : '\11,Cllti ~iiaI llll.d.app!U'ellt,. of ~dailts-, CAROLINiH1~0CJ'.!JIRE ijnd l1ILL McOpI~i !lllfl . . '• . ' ·. . ·\ ·.• . ' ... '. . ' ' · · ·· wa.s:aiYllnillt their .request an4 ln·tliail' li~ni lnterMa IU'.ld lo their- benefit as ill ajolnt enttl!'p\'l1Je, . ' 

. . 
'19,. 'rhat at rul rel_Q'vll/J.l tlmes, befuni'.la11ts, CAkOLINE McGUIRE and BILL 

· .. , M,cGl'.J.lR.l:l; knew DAVID Q'A.GNON was op~:atblg II chlditsaw \'iiltl:dhe as:nata.noe ,of Ch~ 
. · f'laiufil:f; PAUL DULJ3l,3RQ, M<l.b.ad tl1¢.dght.to dl$ohlll'g~ orle1:n:dltnto tho De.fo.t1dati.i;. DA VlD 

0-f..GNON.'& woxkfor 1111yrotl!lon: . . .. . ' 

;ip; ' ' That11t all l'\llovci.nt ~mcii, De:l'e.nd!ll!l,S, CAR91INB M't>OUXRE tllld B1Ll', 
· 'Mo<:tttjrol, IYwod a dmy to supe.rvi.'le lll1d control Df.ifoucla11t, !)AVID GAGNON'B•r.ot/vltfo'g on 

'tlw.pJ'OJJe,tty, so M not to create a·~eason:lble lurz.at<I to othats, inolud.ing lhe P la.Ju~ PUAL 
DllLBERG. 

. .... 
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•' ·. 

" 
', :·'. .. ·, 

••,!' 

.. : .. ' . . . ,,; .. . : D'eteiitlant's iuabiliiJ :to-00111i:¢l 1:li~ cllRinse:w; · · · ; ;. -;· •. -.-: · . . . . . ·. : ' . ·. , . 
. : . ,d:. . lhilled to keep tho clutlntmw aJ)!'O,Per.dlsl'tlP,ee from·the Pl~tlff, l' A'Ol ,,· . :, .. ·, ,' : ·. ' . ·>: .. · ' ·, ' ' ! ':· . ' . ·; : · · : ·: :OLil,;,~ERG, wblle QP<:lt~-~ooahtijaw; · . -_:. · . . 

' ' ' 

•• . ••·.• •. • t. : . •. . . . ._' ----"·-
' . __ ,,_,. ____ . : , . ~-'--·"''7' Otl!er.v;.11e.waH-neg~t~ o;peratloir 1111chrlinti'\'il'~ftlte9'i,li!ti1Jnvi,--- ~ •· • 

. . . . . . ' 
' .. . ' . . '·· .;·.''': ' : ,: ' • ' ' <: 2~>· ':-Th~t'!W a p)1)Jilma1e rerniii~tli~ i:leftl1i<l!lllt'B ,llllg'llgetioti, :tiie Plalntrff; '.PAtJL ' ~ • :• • • I :.• • ••' • ~-~• 

/•• :, • •,' • • i\' • ,': • •:.: 
! •' · ' . DULB}3RO; \'las lajtited extemallyi b:e l'iat1,trxper.l\l.Uo¢d ~!Id Will ,\n-fh~ :future ~e1fouoe pain 

ai,d.siiife~.~e.Iiaa Q(lOl) permand;~~ed ~d/ox diiabie<J;·11µt1·~ ;CO!:ne obligated for . ' .. • ' . '. . ' ·.' . ' 
forg., S\lllls ofmo;qey for medtllll! blllB and will in tha futttte becom~ o~ligated for 11ddition~l 
surus of i:noney fox_ tnooloru ca.i-e, a,ad has. Ip~ im\e from. w.ork !Uli:1/~r :froin !>llinmg wag,;s c(ue to' 
B\100. lqjLJly, 

·. '••· 

'i' ,, . ; _,_ ... 
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, .. ' 

. , 
•,·, 

., '' . ~· ' 

. , .. . '• . . . . . ·.,, .. 
:, .. ;, ,·,•. ' ' 

,. ,'• 

'\ 

•,# ·t, ,.' . •,, .. 
1,, ,:,= •, .. 

. . .. ~ ' . ... . .. . : 
'•' . .. . .. ... 

' ,' ·: 
.;· .::, 

'' .. 

. . .. 

; 

ro• .. •' 
•~' .. ,. • I ' ,. , .. 

' . 

AttOll)eyS fo.t l'i~ll.tiff :i 
. '••"'•• 

7 
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From: Paul Dulberg <pdulberg@comcast.net> 
Subject: Fwd: Dave's Best and oldest friend John 

Date: December 28, 2016 10:33:35 AM CST 
To: paul_dulberg@comcast.net 

r-rom: Paul Dulberg <ptjulborg@corocast.ne1> 
Date: November 20, 2013 at 7:26:53 AM CST 
To: Hans Mast <hansmast@comcast neJ> 
Subject: Re: Dave's Bast and oldest friend John 

Morning Hans, 
Ok we can meet I Will call Sheila today and set up a time. 
Please send me a link to the current Illinois statute citing that tho property owner Is not liable for work done on their property 
resulting In Injury to a neighbor. 
I need 1o read it myself and any links to recent case Jaw in this area would be helpful as well. 
Thanks, 
Paul 

Paul Dulberg 
847-497-4250 
Sent from my !Pad 

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmasl@comcast.net> wrote: 

Paul, lets meet again to discuss. The legality of it all ls that• property owner does not havo legal liability for a worker (Whether 
friend, son or otherwise) who does the work on his Ume, using his own independent slolls. Here. I deposed the McGulres. and 
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave 
wielded the chain saw and cut you. Its that simple. We dont have to accept the $5,000, but If we do not, the McGuires v,11 get 
out for FREE on a mo'.ion. So that's the situation. 
"-- Original Message -
From: Paul Dulbero <pdulberg@comcast.Qfil> 
To: Hans Mast <baosmast:@comcast net> 
Sent: Tue, 19 Nov 2013 0229:56-0000 (UTC) 
Subject: Re: Dave's Best and oldest friend John 
I slill dont get how they don1 feel responsible for worlc done on their property by their own son that ended up cutting through 40% 
of my arm. 
Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversae much of the days 
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told 
him plenty of times throughout Iha day what to do. How is that not supervising? 
Paul 
Paul Dulberg 
847-497-4250 
Sent from my !Pad 

On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@comcast net> wrote: 

Paul whelher you lilce It or not they don't have a legal liab!lity for your injury because thoy were not directing the work. So If we 
do not accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option Is letting them 
file motion getting out of the case 

Sent from rny iPhone 

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberq@comcaslnel> wrote: 

Only 5, That's not much at all. 
Is this a take It or leave it or do we have any other options? 

If you want a negligence case for the homeowners ask what happened imnediately after the accident. 

Neither of them offered me any medical assistance nor did either of them caH 911 and all Carol could think of besides calling 
David an idiot was calling her homeowners Insurance. 
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They ai left me oul in the yard screaming for help while they were busy making sure they were covered. 

She even went as far as to finally call the Emergency Room after I was already there Just to tell me she was covered. 

How selfish are people w!1en they worry about if their insured over he/ping the person who was hurt and bleed·,ng badly in 
their yard. 

I'm glad she got her answer and had to share it with me only to find out her coverage won't even pay the medical bills. 

f'm not happy with the offer, 

As far as John Choylnsl<I. he knows he has to call you and said he will tomorrow. 

Paul 

Paul Dulberg 
647-497-4250 
Sent from my iPad 

On Nov 18, 2013, at 1 :20 PM, Hans Mast <bansmast@cgmcast.net> wrote: 

fm walling 10 hear from John. I tried caning him last week, but no one answered, 

Jn addition, the McGuire's atty has offered us (you) $5,000 in lull setllement of the claim against the McGuires only, As we discussed, they have no liabilily in the case for what Dave did as property ownors, So they wlll likely get out of the case on a motion at some point, so my suggestion is tc take the $5,000 now. You probably won't see any or it due to liens etc. bu! it 
will offset the costs deducted from any evenlua/ reoovery .... 

Let me know what you think .. 

Hans 
-·· Original Message --· 
From: Paul Dulberg <rxiulbera@comcast.net> 
To: Hans Mast <bansmast@wmcest net> 
sent: Frt, 15 Nov 201a 22:41:26-0000 (IJTC) 
Subject: Dave's Best and oldest friend John 
Hans, 
Just spoke with John Choyi1iski again about talking with you, 
I am leaving your number with him as he has agreed to talk with you about David Gagnon, 
I believe he witt try and call sometime tomorrow, 
Paul 
Oh and I know that nothing that happened right after the incident makes any difference as to the validity of the Injuries but David's conduct Immediately after the locidenl does show his lack of moral values for other humans and what he was \'ailing and was not vAlling to do to help me get medical help, For his actions towards me or any other human being Is enough to sue the shit out him alone, It is the things that happened afterwards that upset me the most. 
Sorry for the rant but Dave was a complete ass all the way and deserves this, 
Paul Dulberg 
847-497-4250 
Senl from my IPad 
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1......,..,. The Law Offices of Thomas J. Popovich P.C. 

J)I//W,1$ J. PtJi,qV/CI/ 
IIAIIU,,MM'f' 
JO/Ill ,I, /((1//}li.K 

Paul Dulbe;·g 
4606 Hayden Court 
McHenry, IL 6005 l 

3416 w. Et.,M S'11UU!T 
McHl.lNrW, i1,1..1No1s 60050 
'fl!LaPHONll; 815,344,3797 
FACSltvUl.Jl: 815,344,5280 

1vww,~v/<irlaw,co1r1 

Janu!ll')' 24, 2014 

MAAAJ, VCQQ 
JAMES P. 'l'lltlJ 

f/OU#il!T J. i,UHB~H 
7)16/111,f/1 M, FR/il/MMI 

RE: P1111/ Dulberg 1>s, ))avid Ga1J11on, Cllfoline McG11ve llltd lJtll McGuiJ'o McHeniyCountyCMe: 1ZLA 178 
-----·DoorPaul: -----· . ' ---

Please :find enclosed the General Rele<ISe and Settlement Agreement from defense counsel fol' Caroline !llld Bill McGuire. Pleiwe Reletllle ru1d retum It to me in the enclosed self-addressed stamped envelope at yoUt oorliest oonveniC111oe. 

Thank you for yoin· coopOl'&tlon. 

smq \JJ) · 
Encloo\W!i~ 

Ve!'y truly youi-s, 

EXHIBIT 
WAIIKilQ/IN Cm.lC5. 210 NOlall MAit'IINLrJ'/li//R 

/(/NfJ J1< il l't//lJ/S w.w~ rt, ~ooBS 
- · M T eti 17LA000377 
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I .. 

NOW COMES PAUL DULBERG, 1111d In con8l@tallon of the pnymont of Plve-Tllousund ($5,000.00) Dollru:s to him, by or on behalf of tho WILUAM MCGUIRE l!lld CAROLYN MCOVJRE (uka Bill McGuJrei Improperly named as Caroline MoQulre) and AUTO-OWNERS INS\JRAWCE COMPANY, the paym(lrtt and rcooipt of w!llch ie herehy Mknowledged, PAUL DULBERG does hereby releaae and discharge the WILLlAM MCGUJRE Md CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, ll!ld MY agents or ~mployees of ~1e WIU..!AM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE COMP ANY, of llJJd from fill)' lll!d a![ oauses of aotlon, Clftifllli ftlld demandli of whatsoever kind ot nmure ln<>ludlng, but 1101 lindted to, any <>lalm fur pe1\90l'lal !njurie., arid property dlllllage fll'lsln8 out of a cortllln cl1aln SIIW lnc!dtlllt thllt ftllege<!ly OOCLttied on or about June 28, 2011, within and upon the Jmll\lsell I.mown ooronwnly 1U1 lOJ6 Wost EldBl' Avenuo, Clty of MoI-l'e!llY, County of MoH(;lll}', State ofllllnoL~. 

IT IS FURTHER AOREBD ANO UNDERSTOOD .that there ls presently pending a cause of nollon In the Cirouit C'..outt of the 22nd Judiolnl C'll'Cul(, McHenry County, llllnois 6nl!tled "Paul Dulbe!,g, Plalntift vs. David Oag11on, l11dlv!dually, and ftij agent of Cal'Dllne MoGuh-e and l3ill McOtdre, and Caroline MoOulre and am McGulril,..lndhddually,.Oef~llantii",Gause-No:-20)2-LA-·-
.• _---118rlll'Jd-\hat thiswltlffiienflifcontmgoot upon WIWAM McOUJRE and CAROLYN M¢0V!RE bemg dismissed with p1',ludloe as pm'lle.~ to said lawsuit pursuant to a findll!il by the Circuit Court !llat the settlement bctw~11 !he pru~!es constlWtes a good fllith settlement foi• purposes of the llliools 1oln1TortfeMQJ: ContrlbutlonAot, 740.lLCS 100/0.01, et seq. 

IT JS FIJRTHER AGREED AND UNDERSTOOD thnt as pru-t of the considemtion for tills flgr'CQ111ent the underslsued represents and wal'rants as follows (check applicable boxes): □ I was not tiS or oldo1· on the dat~ of the oocun·ence. CJ l was not reoeMllSl SS! or SSD! on the date of the OCQurre11oe. Cl I l\lll not ellgiblQ to receive BS[ or SSDI. 
D I nm not om•rently reo,;,lving SSI or SSbI. 
lT IS FURTHER AGREED AWD UNDERSTOOD; 
a. That any sub1ogated claims or liens for mediool expenses paid by or on behalf of PAUL DULBERG ~hnll be ibe responsibility PAUL DULBERG, Including, but not !hnited to, 11ny Medic.ire liene. Any llllcl rul reimbursements of med!Clll expenses lo subrogated parties, includlng M0cliciire'a dgltls of J'llimbursement, if any, sbQII b"' PAUL DULBERG's responsibility, and not tlle rosponslbl!Jty oftbe pnr!ies re!oosed herein. 

b. That acy outstrmding medical expel16Qe 41'(, PAUL DULBERG'$ responsi\;llity and 11U payment of mellloal expeusea h~reafter sllalI be PAUL DULBERG's 1'</sponsiblllty, flld not !he responslbillty of the parties released 
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That PAUL DULBERG agrees to snve and hold hatmless aad Indemnify (he partioo t'eleftsed herein agtilnsi M'f claims made by any medical providers, lnoludlng, but 1rot llmlted to Medlcftre or parties subl'og11ted to Ibo rlghts to 
rewver modlcal 01• Medlo~ payment~. 

IT IS FURTHER AORBED AND UNDERSTOOD by the parties het'eto that this agreement 
oonmins the e11tfre agl'eement between Ute parties with reg!ll'd to mate1fols set forth herein, Bild shall 
be binding upon and inure to the ben~fit of the pll!'tle8 hereto, jointly lltld $everally, and the 
executors, 0011servators, edtrilnlatratots, guardiat!S, per8onal representatives, 11eirs and ij\lOCessors of 
each. 

lT IS FURTHER AGREED AND UNDERSTOOD that thls selllmienc ls a-ootnJ)l·wrls~ of 
11 doubtfill and dlaptlled o!a!111 and no liability Is ndmitt¢d Ill> a col\Soquence beioeof, 

IN Wl'INBSS WHEREOF, l h~ve hereunto set my band and seal on the dates ~t fu11l1 
l>elow. 

~-··-··-------·---··- -·-

STA TB OF ILLINOIS ) 
)SS, COUNTY OF MCHENRY ) 

PAUL DULBl3RO 

··---- -- ~ 

l'AUl, 'DULBEkO personally nppeared before me thia d&te and aoknowledged that she 
exeouted the £'011igomg Release Md Settlement AgrellnlM! ~s his own free aot fl!\d deed for the U$tl$ 
and purpo!OS set :lbrtlt therthl, 

Dated thls __ day af Jam.JIU')', 2014, 

Nomry Public 
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From: Paul Dulberg <pdUlberg@comcast.net> 
Subject: Fwd: McGuire se111ement 

Date: December 28, 2016 10:21 :55 AM CST 
To: paul_dulberg@comcast.net 

From: Paul Dulberg <pdulbera@oomcast net> 
Date: January 29, 2014 at 1 :59:31 PM CST 
To: Hans Mast <hansmast@comcast.net> 
Subject: Re: McGuire settlement 

Ok, It's signed and In the mall. 
Hope that some yahoo in the govt. doesn, someday decide to go alter everyone they think they might get a dollar out of and end up 
holding me responsible for the McGuires fees Incurred while they tight It out. 
I'm not in U1e business of warranting, insuring or protecting tho McGuires from government. Especially for only 5 grand, For that kind 
of protection It could cost miliions but I trust your Judgement. 
Paul 

Paul Dulberg 
847-497-4250 
Sent from my iPad 

On Jan 29, 2014, at 11 :49 AM, Hans Mast <hansmast@comce.st nel> wrote: 

SSD has to be part of lt...lts not going to effect anything, .. 
We can1t prevent disclosure of the e.rnoJnt... 

--- Original Message ---
From: Paul Dulberg <PdU!bero@comcast net> 
To: Hans Mas! <bansmast@comcast net> 
Sent: Wed, 29 ,Jan 201417:47:39 -0000 (UTC) 
Subject: Re: McGuire settlement 
What and why do those questions have any relevance at all nnd why do they need to be pmtof this agreement? 
Particularly the one about being eligible. 
A!s0 1 I cannot warranty against what SSDI, Medicare or any other government institution wishes to do, 
Is It possible to make this agreement blind to the McGulres or David Gagnon? 
What I mean is can we make it so that the amount of money cannot be told le them in any way? 
It would drive David's ego crazy If he thought It was a largo sum and was banned from seeing how much It Is. 
Paul Dulberg 
847-497-4250 
Sent from my !Pad 

On Jan 29, 2014, at 10:51 AM Hans Mast <hansmast@comcast.ne1> wrote: 

Its not e big deal ... if you weren~ receiving it than don't check IL..not sure what the question Is ... 
---- Original Message ---
From: Paul Dulberg <pdulberg@comcasi net> 
To: Hans Mast <bansmast@comcast net> 
Sent: Wed, 29Jan 201416:16:04-0000 (UTC) 
Subject: McGuire settlement 
Here is a copy of the first page. 
II has check boxes and one of the check boxes says; 
I am not eligible to receive SSI or SSDI. 
Another says; 
I am not receiving SSI or SSDI. 
As yoa know, I have applied for SSDI and SSI 
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From: Paul Dulberg <pdulbarg@comcasl.net> 
Subject: Fwd: Memo 

Date: December 27, 201 e 6:11 :20 PM CST 
To: paul_dulbarg@comcast.ne1 

From: Paul Dulberg <Pdulbera@comcast.net> 
Date: February 22, 2015 at 7:42:25 PM CST 
To: Hans Mast <baosmast@att.net> 
Subject: Re: Memo 

To be!ieve David's verslon of events you must bel!eve I was committing suicide. 
Who in their right mind puts his arm Into a chainsaw? 

I figured you would cop out again ... 

Now I'm left wondering, .. 
How hard is It to sue an atty? 

And yes I am and have been looking lor somoone who will take this case ... 

Tho issue of my word vs David Gagnons .. , Did he cut me or did I cul myoolf? 

or coarse he cut me, 

Next issue please? 

Paul Dulberg 
847-497 ·4250 
Sent from my iPad 

on Feb 22, 2015, at 7:20 PM, Hans Mast<!lansmast@att net:> wrote: 

Paul I no longer can represent you In the case. We obviously have differences of opinion as to the value of the case, I've been 
telling you over a year now the problems with tho caso and you just don\ ooe them, You keep telling me how injured you are and 
completely Ignore that It doesnt matter If you passed away rrom the accident because we still have to prove that the defendant 
was at fault. While you think it Is very clear• tt Is not, My guess is that seven out.of 10 times you wili lose the case outight. That 
means zero, That's why I have been trying to convince you to agree to a settlement. You clearly do not want to, There's only 
$100,000 In coverage, Allstate will never offer anything near the policy limits therefore there's no chance to settle the case, The 
only alternative is to take the case to trial and I am not interested in doing that. I will wait for you to find a new attorney, I can't 
assist you any further in this case. Just let me know. 

Sent from rnylPhone 

On Feb 22, 2015, at 7:14 PM, Paul Dulberg q,dlliberq@oomcast.na1:> wrote: 

Let's not be harsh, We have a couple of weeks till dr Kujawa•s billing arrives. 
I agree showing me the memo is a good idea it1s just not the accuracy I expected. 
I know I'm being confrontative about al of this but let's face It, my working days are over let alone a career i have been building 
since I was In high school. ~Y dreams of family are over unless I have enough to provide and pay for the care of children and a 
roof. 
Whafs left tor me? 
Facebook, scrap booking, crans, etc .. , A Ille of crap .. , 
With ongoing pain and gnp issues In my dominate arm/hand that are degenerative. 

This is as total as It gets for us in the working class short of being paralyzed or dead. 

I need someone who Is on my side, top of their game and will see to It that I'm comfortable after all this Is over. 

What I feel is an attempt to settla for far 1-0ss than this is remotely worth just to get me off the books. 

EXHIBIT 

1---!:--F_ 
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Dae 12 2016 3:06W, Hf' Fax 

Paul Dulberg 

V, 

DtlVld Gagrton 

l:llncltng Mediation Award 

) 
) 

' ) 
) 

> 
) 
) 
! 

ADR Systems FIie # 333918MAG 

on December 8, 2016, lhe 111atte1· WEI$ called for binding mediation before the Honorable Jnrnes P. Etchlngham, (Ret), In Chicago, IL. According t1) the agreement entered Into by the parties, lfa vo!L1n\ary s11tllemon1 through negotlatton could not be reached th<> met;llstor would renders settlement awe rd which would be binding 10 tho r:?Srtles, Pursuentto.that.agreamerit-llle- ----· 
• • ·----·me<::llatottlntlsllsfo!loWs: ---·- · . - · . 

/laid !Julier:1--t _p6ll
1
/ltJ(}, 

/J % (lfeppllcable) 

Flndlrig In favor of: 

Gross Award: 

compar11!lve fa ult: 

NetAward: t £p l·rtttJ t) 

comments/Explanation_ /lfle(lctJ / ~ b01 PtJO ~ -- &~,~~L ____ ~t~··~z~o=o~~=v~0,1----·---=~!IL-•-~--~-t_,z=:nc-=-,t:µ1 f~/)2..t~ I:__ -· tq ·-~--------L>7~~p~'...!'..{IL..,, -· __ ,L .y_ I.. ________ J-7 ..... ~t+-,·, =tJ=,:,-=-0..:..., _ 

ll1e 
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THE UNITED STATES OF AMERJCA 
IN THE CIRCUJT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 

MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

v. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 17 LA 377 

SECOND AMENDED COMPLAINT AT LAW 

°FILED" Env: 3126388 
McHenry County, llllnols 

17LA000377 
Date: 12/612018 2:46 PM 

Katherine M. Keefe 
Clerk of the Circuit Court 

Plaintiff, PAUL DULBERG (hereinafter also referred to as "DULBERG"), by and 

through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW 

OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as "POPOVICH"), 

and HANS MAST (hereinafter also referred to as "MAST"), as follows: 

A. Parties and V cnuc 

COUNTI 
LEGAL MALPRACTICE 

I. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident at 

all times complained of herein. 

2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry 

County, Illinois, and transacting business on a regular and daily basis in McHenry County, Illinois. 

3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas 

Popovich, P.C., and is a licensed attorney in the State of lllinois, and was so licensed at all times 

relevant to this Complaint 

1 
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4. As an agent, employee, or principal in Popovich, Popovich is liable for Mast's 

actions alleged herein. 

5. Venue is proper in McHenry County, Illinois, as the Defendants transact substantial 

and regular business in and about McHenry County in the practice of law, where their office is 

located. 

B. Relevant Facts 

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire ("Caroline"), 

Wiiliam McGuire ("Williams") (Caroline and William collectively referred to herein as "the 

McGuires"), and David Gagnon ("Gagnon") in cutting down a tree on the McGuire's property. 

7. Dulberg lives in the next neighborhood over from the McGuire family. 

8. Caroline McGuire and William McGuire are a married couple, who own real 

property in McHenry, McHenry County, Illinois ("the Property"). 

9. David Gagon is Caroline's son and William's stepson. 

I 0. On June 28, 2011, at the Property, Gagnon was operating a chainsaw to remove 

branches from a tree and cut it down on the Property. 

11. The McGuire's purchased and owned the chainsaw that was being utilized to trim, 

remove branches, and cut down the tree. 

12. Dulberg was invited to the McGuire's property to sec ifhe wanted any of the wood 

from the tree. 

13. William physically assisted with cutting down the tree and, then, later supervised 

Gagnon's actions. 

14. Caroline supervised Gagnon's and William's actions. 

2 
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15. Gagnon and the McGuires asked Dulberg to assist with trimming and removal of 

the tree. 

16. Gagnon was acting on behalf of Caroline and William and at their direction. 

17. Caroline, William, and Gagnon all knew or show have known that a chainsaw was 

dangerous and to take appropriate precautions when utilizing the chain saw. 

18. The safety information was readily available to Caroline and William as the safety 

instructions are included with the purchase of the chainsaw. 

I 9. It is reasonably foreseeable that the failure to take appropriate caution and safety 

measures could result in serious injury. 

20. The likelihood of injury when not properly utilizing the chainsaw or not following 

the safety precautions is very high. 

21. The safety instructions outlined are easy to follow and do not place a large burden 

on the operator of the chainsaw or the owner of the property. 

22. Caroline, William, and Gagnon had a duty to exercise appropriate caution and 

follow the safety instructions for the chainsaw. 

23. Caroline, William, and Gagnon breached that duty by either not exerc1smg 

appropriate care, failing to follow the safely instructions, or failing lo instruct Gagnon to exercise 

appropriate care and/or follow the safety instructions. 

24. Caroline and William, owners of the property and the chainsaw, instructed Gagnon 

to use the chain saw despite Gagnon not being a trained in operating the chainsaw. 

25. Gagnon was operating the chain saw in close proximity to Dulberg. 

26. Nei1her Gagnon nor Dulberg were provided protective equipment when operating 

or assisting with operating the chainsaw. 
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27. Gagnon failed to utilize the chainsaw in compliance with the safety measures 

outlined in the owner's manual. 

28. Caroline and William failed to instruct and require that Gagnon utilize the 

chainsaw only in compliance with the safety measures outlined in the owner's manual. 

29. Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the 

right arm, cutting him severely. 

30. Dulberg incurred substantial and catastrophic injuries, including, but not limited 

to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount 

in excess of $260,000, lost wages in excess of $250,000, and other damages. 

31. In May 2012, Dulberg hired Mast and Popovich to represent him in prosecuting 

his claims against Gagnon and the McGuires. Exhibit A. 

32. Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and 

the McGuires. Exhibit B. 

33. Masi and Popovich entered into an atlorney client relationship with Dulberg. 

34. Based upon the attorney client relationship, Mast and Popovich owed professional 

duties to Dulberg, including to a duty of care. 

35. On behalf of Dulberg, Mast and Popovich prosecuted claims against both Gagnon 

and the McGuire's. 

36. The claims against Gagnon were resolved later through binding mediation with 

new counsel. 

37. The claims against the McGuires included (a) common law premises liability, (b) 

statutory premises liability, ( c) common law negligence, and ( d) vicarious liability for the acts of 

their son and agent. 
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38. In late 2013 or early, Mast urged Dulberg to settle the claims against the McGuire's 

for $5,000. 

39. On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to 

accept the $5,000.00, "the McGuire's atty has offered us (you) $5,000 in full settlement of the 

claim against the McGuires only. As we discussed, they have no liability in the case for what Dave 

did as property owners. So they will likely get out of the case on a motion at some point, so my 

suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it will 

offset the costs deducted from any eventual recovery .... " * * * "So if we do not accept their $5,000 

they will simply file a motion and get out of the case for free. That's the only other option is letting 

them file motion getting out of the case". (See Emails attached as Group Exhibit C.) 

40. Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the 

$5,000.00 otherwise "the McGuires will get out for FREE on a motion." (See Emails attached as 

Group Exhibit C.) 

41. On or around December 2013 or January 2014, Mast met with Dulberg and again 

advised them there was no cause of action against William McGuire and Caroline McGuire, and 

verbally told Dulberg that he had no choice but to execute a release in favor of the McGuircs for 

the sum of$5,000.00 and if he did not, he would get nothing. 

42. During that same time frame, Mast advised Dulberg that the Restatement of Torts 

318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the 

Restate of Torts 318, thus Dulberg did not have any viable claims against the McGuires. 

43. Mast failed to advise or inform Dulberg of other basis for recovery against the 

McGuires. 
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44. Based upon Mast's erroneously advice that Dulberg's claims against the McGuire's 

were not viable and that Dulberg would not recover ifhe pursued the claims, Dulberg settled with 

the McGuire's and their insurance company, Auto-Owners Insurance Company, for $5,000, which 

included a release of all claims against the McGuire's and claim for indemnification under the 

McGuire's insurance policy. Exhibit D (Settlement). 

45. Mast also told Dulberg that Gagnon's insurance policy was limited to $100,000. 

46. From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that 

there was no possibility of any liability against William and/or Caroline McGuire and/or Auto­

Owners Insurance Company, and led Dulberg to believe that the matter was being properly 

handled. 

47. Mast also reassured Dulberg that Dulberg would be able to receive the full amount 

of any eventual recovery from Gagnon. 

48. After accepting the $5,000 settlement, Dulberg wrote Mast an email on January 29, 

2014 stating "I trust your judgment." (See Email attached as Exhibit E.) 

49. Mast and Popovich continued to represent Dulberg into 2015 and continuously 

assured him that his case was being handled properly. 

50. The McGuires owned their borne, had bomeowner's insurance, and had other 

property that could have been utilized to pay a judgment against them and in favor of Dulberg. 

51. Dulberg cooperated with and appropriately assisted Mast and Popovich in 

prosecuting the claims against Gagnon and the McGuires. 

52. In December of 2016, Dulberg participated in binding mediation related to his 

claims against Gagnon. 
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53. In December of 2016, Dulberg was awarded a gross amount of$660,000 and a net 

award of$561,000 after his contributory negligence was considered. 

54. Dulberg was only able to recovery approximately $300,000 of the award from 

Gagnon's insurance and was unable to collect from Gagnon personally. 

55. Only after Dulberg obtained an award against Gagnon did he discover that his 

claims against the McGuires were viable and valuable. 

56. Following the execution of the mediation agreement and the final mediation 

award, Dulberg realized for the first time in December of 2016 tbal the information Mast and 

Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the 

McGuires was a serious and substantial mistake. 

57. It was not until tbe mediation in December 2016, based on the expert's opinions 

that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and 

Popovich did not properly represent him by pressuring and coercing him to accept a settlement 

for $5,000.00 on an "all or nothing" basis. 

58. Mast and Popovich, jointly and severally, breached the duties owed Dulberg by 

violating tbe standard of care owed Dulberg in the following ways and respects: 

a) failed to fully and properly investigate the claims and/or basis for liability against 

the McGuircs; 

b) failed to properly obtain information through discovery regarding McGuires 

assets, insurance coverages, and/or ability to pay a judgement and/or settlement against them; 

c) failed to accurately advise Dulberg oftbe McGuires' and Gagnon's insurance 

coverage related to the claims against them and/or Dulberg's ability to recover through 

McGuires'and Gagnon's insurance policies, including, but not limited to, incorrectly informing 
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Dulberg that Gagnon's insurance policy was "only $100,000" and no insurance compnay would 

pay close to that; 

d) failed to take such actions as were necessary during their respective representation 

of Dulberg to fix liability against the property owners of the subject property (the McGuires) 

who employed and/or were principals of Gagnon, and who sought the assistance Dulberg by for 

example failing to obtain an expert; 

e) failed to accurately advise Dulberg regarding the McGuires' liability, likelihood 

of success of claims against the McGuires, the McGuires' ability pay any judgment or settlement 

against them through insurance or other assets, and/or necessity of prosecuting the all the claims 

against both the McGuires and Gagnon in order to obtain a full recovery; 

f) Coerced Dulberg, verbally and though emails, into accepting a settlement with the 

McGuircs for $5,000 by misleading Dulberg into believing that he had no other choice but to 

accept the settlement or else "The McGuires will get out for FREE on a motion." 

59. As a direct result of Mast and Popovich's wrongful actions, Dulberg suffered 

serious and substantial damages, not only as a result of the injury as set forth in the binding 

mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release 

the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the 

acts of Mast and The Law Offices of Thomas Popovich, P.C. 

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter judgment 

on such verdict as a jury of twelve (12) shall retum, together with the costs of suit and such other 

and further relief as may be just, all in excess of the jurisdictional minimums of this Honorable 

Court. 

8 

Received 12-07-2018 03:38 PM/ Circuit Cieri< Accepted on 12-10-201 B 01:03 PM/ Transaction #3126388 I Case #17LA000377 
Page 8 of 25 

C 921 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 67 of 464

Edward X. Clinton, Jr., ARDC No. 6206773 
Julia C. Williams, ARDC No. 6296386 
The Clinton Law Firm 
111 W. Washington, Ste. 1437 
Chicago, IL 60602 
312.357.1515 
ed@clintonlaw.net 
juliawilliams@clintonlaw.net 
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Respectfully submitted by, 

PAUL DULBERG, Plaintiff, by his 
attorneys The Clinton Law Firm 

/s/ Julia C. Williams 
Julia C. Williams 
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. , ... ' . · ... 
It( ' 1., . . ' 

1, I • 

•' .·. 
.•. ~ . . .;;,. i .:, .. : . . '!3. · On June:26, 1o"11f the Defendao.t, ·D../\. VJI).,OAGNON, was .u~gliilent-lJl.611t>or .. ,·· ... ··:., .:. -~ ... : · ... ···:~.:· ., .. . : !,•:·.· 

•• ••••• :: 1','1lloi'et>:f1h~fol10Wlri'gw~a"''' · . -. .-:.,, ... . ,·,·,... :,· . ... ' • ;····.·;•,: ' . :·.•· .. · .. :':;.-:~··· 
, ·· ;:,.:_.:.·:·/ti., Falfedtoll\~C!inttol.ovetflie~tiihlge>fth~ohamtl!l,w;•«·. '· ._,· • : -:·~,. :::."':·:,; .. ~ ~ • f ,. • ••• : ••• ' ,·,,· ·::·:1,.:· :' ·.: .. :·· .. ' ·1 ··_::; , 

b. . J;\ijled to ~e pl'OO'ant!C>n not to·~ow ihe db!JnB!l-w. to move tpwlll:d the Rlttl1rtill; ... , : . ':. :·: ' ~ ::· :>•: :.-~: ·• ·.· .. ' : . ···.~·.- .. . ·:rA!.ll:,·DtJ.t,tl,aRG,sot1a,t<i•lt\11i11Y! .:· .' :_ · ,:· ... . ,, .. :-- ,. ,, .... , .. ; .· :-· : ,' :.·. 
· o. . •1Faii-ea ·t~-Wlll:J1 tlie l'la!nM\ PAutDW-J31!$.sG; .~the -~geRa e~•~oni:ihe . ' . . . ' ·: ·oe~4Ntt; b~-yp, OACNON'&fubi\\.&~ ~ltl!l'tb.~ ~hallisii~J <..--~ . . . ·. . . '' \ ' . 

... ·:·:· .. ,, 
.. . : · ... :. ', .: ,/:.;;. ' ' 

/· / : .. ;. ·_.. . · .' d. . . Feilea tp, keep n.:Propeqll.stalloo~om :lhe l>111lnllit F.,UJLPULB~G,~hlfo ., . ,1·;. • ,, ' : ....... . 
:.:i:::: :_. '. .'.:, ::, . : . :: .. : . '9~ tjle,D~sw; . ·, •. : ··, . . .. : . : .. . .' .. 
• .. :.'.. ,-,..::.:--~~e~~.-;Othet·W.W~·Wllll;!egligenHn,~peratlcin•flllii·o.'onb:ol:of:tlnr;e~----. - ·.::- -· . : . . 

' . . . . ; : .-.i:_f:: \ .. :.':. < 'i'.J/. · Tli,at as 11Pro$111e result oft!iei;i~MtimrJ n.eillis~e, "thoJ>ialntHt,.i>tut '. ·-·! *",.\_;:::·:.·· .. ·: .. ·.· .. ·. :· .. · .. ·,.,:.,•··.· ,·· ... · .... · ... :': ., ·, '·: · .. ,'.DUL~Bk:G, 'MIS :li).Jn.ied 6Xte!;ruilly; ho.l:,R.s eKJ)l)l'len6c:d im<l ;Will ip the .future ,i.iq,erleno~ paln 
· ::, .: .. ;.-\ . · ,E!l.ld'~\ffur~g; h~· hri.;~.~~¢lltl; ~~Amid 1111~0;. ~l@d; afia has 6eooit10·~~1igaiod.~r .. . . . . ' ,; '' 

..... 

•,••'' 

forgo mlltlll of mo.ncy for ,mecli~ billll tmd wlll in tho niiure beoome ohllga:!Od fot additional ' ' 

sums ·of money for med!~ pure, and lla,g 11?8t tµne from wor.11: and/-0r fr-om etl.W)ng ,w11geiidne to 

.such i.tJJmy. 

l S.. T.oot at the nboye tlmo and dat~, 'the D~dtint' a .n~i.(!e!/00 0!\!1 be luf~ from 
'the ~ii:ounwtm\ce,9 o{tl!e•ocoumil,.0'6 ILll fut> instrwnent of tha'injmy was llil~tiie CC>n1rol ofthe ' . . 

p.d~n.dM.t and thero:lbre, li6gllgence can be presulili.ed \t.t1dru' the dootrlne of RM·lp!/a Logul/ul', 

WHBJ.U!FORE, l'l.altt!lft l' AUL Du'LBERG; d•nana~ju<lgmem aga!Mt .befbudants, 
DA VlD G.AgNON, and CAROLINB MoGUl'Rfl aud DILL MoGCJIRE ln llll 11.lllount.in oxooss of, 

· $.50,000.00i plm costs o:f tlus action. 

..... . . . ' ..... 
4 . . , .. 
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. , 
• I 

' ' ' · .. ' .. ' 

' ... '. . . 

.. · .. ' ·:'is; .. That llt nil r~(evaii~. iho'Doftndmit,.:DAVIb GAGNON; ·was actll'Ji;'flll.t!Je 
·.:. : ~geiit;·~a[ ~dappar.cnt,.of:P~~~ts; ~AROLR-iE.MciGWRB ~d :Bll,L ~0G~J!RE1~d 
• • • • • .-~ • ,I ' • ' • • ' • • ' • · · w~:actlng.iit tholr re qtJest· an(} m t.1.!.clr bliut interoots and to the:ii'· benefit M in ajolnt entetp(ise. . . . . ' - . . . . . . . . . . 

0

19, 'l'hat at all rel.~va.o_. timw, Defendants, CAR OLJNE MoOUliUl and BJU, 
· · • , . M:eGUIB!l,° kne;y DAVID {r.AONON was op!lJ'.lltlng a clui.\iwaw with, the as!llma.noe ,of thf! 

. · fWuill:J; ?AUL DULBERG, Md.ball tbe.r!~ to dia\\harse 11rtencinaco the Defendant, DAVID 
G~GN.0:N.':; work fQr llllY reaJIO.,_; . . '• . ' 

. ".: :zo; · 'Thatatall1-eleviw.ttl.mcii, Di>feo&utts, CAROLlNBMcGUlREandBni. . . . 
'Mo(fu:j:RB, t>wed a duly to eapervloo and control Dofooda.u t, PAV ID GAGNON' B•Mtiv1Ues on 
the.propetty. ao as not to create ti.·~onabfo lurzotd to otheta, including the Pla.intlff, l'UAL 

DU'.J>ERO. 

0 • • < I • • > ' • . ... ' 
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•. , I 

,. · . .. 
21.- ' QJi,June 28, 20! 1,. t'll,e ;i:/ef~~ls. CAROUNl:l MoO:uJ;R:B ilnd :S!Lt Mcd(l!RE, " .-, . . . '. . . 

'were ~~g}ig~ntji ·~.u~ 01·m~1-e of the,$.Jjo~ _w.aye: · .. : . . ... • • ,1 , • •' • b ' ' • • .1, '• ... ,.' ' ' • 
I , :. ,,,_: . . · · •· ·. · ~: .· .. -?1!-11\ldtocQn!l:ol•opor\1,tlif~t'f!l~omrltllmw; , ··. ·. ··· ::··., . ·,· •. •' •• • • • •, : l • •••, • ' • • ' '1• : •, •_-, ";' ♦ • ', • •' '; '• • ;' '• • • ' · p, ., "Failed Jo ¼loo preo111:1ilotmirr to allow ffle ohalusawto.mo've towtn-d tl1e l'l&tlf.f, .. · ·. . : . ' ' . •, . . .. . . . . ' ' . ' '. .. : \ .' . : .. ' :·. ·., '. . ' .. ' : . . 'i · ·. . . ·:. · :" ·. ... 1'.AUL DtJLBERQ, iio tis il'f'Clll).Se JI1f1ll'Y; · · ·' : • ·. ,_. ... . . . . .. • . .. ·,•. ~ .. . ' ' . . . . ': ,, . ' . ; · -: c. ··:· ",i;.a.)Jed to warn, itlle :Pl~ PA~ DULB~G, :oftb~ d~61:s exl~ttng,•from ~he .. \ 

. . JJ~dat~t• s inabtlitr µ,':Oo~~·ol ~e ohfti~~WJ , . ·. ( ;·'.. ;.: ·: . 

. ·. -~-- . · Flill~ ~kee~the ~~w !lpropet•.~from~el'l~tlff, PA.Uk • ' t '· ' ' \ '' • • ' ·'~; . . • : • . : ·:. • ' · ·: : .. : . bm.,BJ1,R;o, whlle QpQl'ati~ilioclialtts.ew; · , .. · . .• .-• •• • 
I~ • 

.. . 

·••,· ,,• 

.. •. _ :_ ______ : i":• ~.~:s .. 
7

, 0~ex~eW8.'l-negli~~-operatlonllll~-O'Clltroi·~fth~Ullaw.---; -,,---. 
' . . ,. . . . '·· .;·:. ·: : : :-' · •. · '- 22:, · :·'l'hllt ~ ti proxi.n,ate remiii~thci i:leftm.de.nt's ~l.ig~ci,:thii Fl~intl£f, l' A UL . ' . ' . .' . . .. . . ' 

... , . ,· 
. DU.t,l}~R'.G;\v~S:~ l.lldetnallyi hti h~-ex-pedeuoed Nl)d °Wiif ~-th~ :fu~ eii:pedeu.ce !)llin 
eust:SUife~ ~-haa boon petl.UMl~t; ~r;oo ~d/o-.r disabieil; ·llµd ~ ~me obligfl.!lld for . . .. . ' . . . . ' . . . , . . ' 
large StUllS oftr1-0JJ.OY .for r.oodloal bills and will in th& future becom!l 6bligati.Xl for additlOll:ll 
.S\lll!S of money fot mediOl!.l clll't>, upd ll.as, lp6t ti.ro.e :from w,oxk trod/or :froi,i emuln,g wages que, tci 
SU3h l.ajwy. 

. ·. ,,, . 

. , 
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From: Paul Dulberg <:pdulberg@ccmcast.nel> 
Subject: Fwd: Dave's Best and oldest friend John 

Date: December 28, 201610:33:35 AM CST 
To: pauf_dulberg@comcast.net 

From: Paul Dulberg c;:pd1tJGerg@comcsst net:,. 
Date: November 20, 2013 at 7:26:53 AM CST 
To: Hans Mast <lJansmast@corncast neb 
Subject: Re: Dave's Best and oldest friend John 

Morning Hans, 
Ok we can meet. Iv.ill call Shella today and set up a time. 
Please sand me a link to the currenl Illinois statute citing thal the properly owner is not liable for worl< done on t!leir property 
resulting In injury lo a neighbor. 
I need to read It myself and any links lo rnoont case law in this area would be helpful as well. 
Thanks, 
Paul 

Paul Dulberg 
847-487-4250 
Sent from my !Pad 

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmast@comcastnat> wrote: 

Paul, lets meet again to discuss. The legality of It all is that a property owner does not have legal liabilily for a worl<er (whether 
friend, son or otherwise} who does the work on his time, using his own Independent skills. Here, I deposed the McGuiros, and 
they had nothing to do with how Dave did the woik other than to request the work to be done. They had no control on how Dave 
wielded the chain saw and cut you. its that simple. We don, have to accept the $5,000, but If we do not, the McGuires will get 
out for FREE on a motion. So that's 1tle sitUation. 
- Original Message -
From: Paul Dulberg <pdulberg@comcastnel> 
To: Hans Mast <hansmast@comcast.net> 
Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC) 
Subject: Re: Dave's Best and oldest friend John 
I still don1 get how they don~ feel rasponsible for work done on their property by their own son that ended up cutting through 40% 
of my arm. 
Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days 
activity vnth Dal.id. Just because Dave was doing the work doesn~ mean they were no: trying to tall their kid what to do. ihey told 
him plenty of times throughout the day whet to do. How is that not supervising? 
Paul 
Paul Dulberg 
847-497-4250 
Sert from my iPad 

On Nov 18, 2013, at8:07 PM, Hans Mast <haosmast@comcast.net> wrote: 

Paul whether you like it or not they ctoni have a legal liability lor your Injury because they were not dirocting the work. So if we 
do not accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is leWng them 
file motion getting out of the case 

Sent from my !Phone 

On Nov 18, 2013, et 7:40 PM, Paul Duloerg <pdulberg@comcest.net> wrote: 

Only s. That's not much at all. 
Is this a take It or leave II er do we have any other options? 

If you want a negliganoo caS<l for the homeowners ask what 1,appened Immediately after the accident. 

Neither ol them offered me any medical assistance nor did either of them call 911 and all Carol could think of besides calling 
David an Idiot was calling her homeowners Insurance. 
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Thay all left me out In the yard screaming for help while they were busy making sure they were covered. 

She even wenl as far as to finally call the Emergency Room after I was already there Just to tell me she was covered. 

How settish are people when they worry about if tholr Insured over helping the person who was hurt and bleeding badly in 
their yard. 

I'm glad she got her answer and had to share It wllh me only to find out her coverage won1 even pay the medical bills, 

I'm nol happy wllh the offer. 

As Jar as John Choyinski, he knows he has to call you and said he wlll tomorrow. 

Paut 

Paul Dulberg 
847-497-4250 
Sent from my IPad 

On Nov 18, 2013, at 1 :28 PM, Hans Mast <hansrnast@comcast Pet> wrote: 

Im waiting to hear from John. I trted calling him lest week, but no one answered. 

In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we 
discussed, they have no liability In the case for what Dave did as property owners. So they will likely get out ot the case on a 
motion at some point, so my suggestion is to take the $5,000 now. You probably won, see any of it due to liens etc. built 
will ottsettr,i costs deducted from any eventual recovery .... 

Let mo know what you think .. 

Hans 
- Origin& Message ---
From: Paul Dulberg <pdulberg@comcast net;, 
To: Hans Mast<hansmast@comcasl.ne!> 
Sent: fri, 15 Nov 2013 22:41:26-0000 (UTC) 
Subject: Dave's Best and oldest mend John 
Hans, 
Just spoke wilh John Choyinski again about talking with you. 
l am leaving your numbor wtth him as he has agreed to talk with you about Davld Gagnon. 
I believe he will try and call sometime tomorrow. 
Paul 
Oh and l know that nothing that happened nghl aner the incident makes any difference as to the validity ol the injuries but 
David's conduct immediately after the incident does show his lack ot moral values for other humans and what he was willing 
and was not willing to do to help me get medical help. For his actions towards ma or any other human being Is enough to 
sue the shit out him alone. II ls the things that happened afterwards that upset me the most. 
Sorry for the rant but Dave was a complete ass all the way and deseNes mis. 
Paul Dulberg 
847-497-4250 
Sent from my iPad 
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,....,..,. The Law Offices of Thotnas J. Popovich P.C. 

7)IOl,/M J, l'oi'oV/CI/ 
HA/It A. MMr 
/Ql(J,( A, ~ 

Poul l)\Jlbe.rg 
4606 Haydon Court 
Mollenry, n:, 6005 l 

3416 W. ELM S'rlUlB'l' 
McHllNitY, itLINOIS oOOSO 
Tm,nPHONB; 81.5.344.3797 
FACSIMJUt 815.344.5280 

W\V!v,pt>povlch/aw.com 

)anuary 24, 2014 

MAR~ J. VQQQ 
JAMES I'. TWA/ 

f.OfJl!lrT J. i,UMTl~N 
'IIIEl,liS,I M. hMMM 

RE: Pllld Dulberg vs. David Gagnon, C!JJ'olin11 McG1dre muf Blfl McGuire 
Mclleney County Case: 12 LA 178 

. ---·15ear~aul: --- ·····--·· ... ---------·- -----·----·- - ·-------- -- ·---

Please find enclosed the Gen~rel Relel\Se imd Settlement Agreement from defense counsel fur 
C1m11lne 11nd Bill McGuh'tl. Please Release nnd teturn it to me iu the enclosed self-addressed 
stamped envelope at your earliest convenience. 

Thank you for your ccopexati®. 

smq \1)) ·. 
F.nclos~ 

Very truly yours, 

EXHIBIT 
B!11iK!iW/i Q/?/gJ; 

1 IQ Nolm( MltRTtN Ltmlli1i 
/(JNG)llA•llNUJJ 

W.1<1~/l.«JoSs 
• · , c11o 17LA000377 Received 11-28-2017 04:31 PM/ Circuit Cleli<Accepled on 11-29-,017 09.63 AM, Transa n 
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I 

9URAL RELEM!f AND S!l,TTLEME:N'l' AGREEMENI 
NOW COMBS PAUL DULBERG, Plld !n eo11$l®l'llt!on of the payment ofF!v1>-Thouslllld ($5,000.00) Dollil!ll to blm, by or on behalf of the WlLLlAM MCGUIRE end CAROLYN 

MCOUlRE (akt'I Bill McOuire; improperly named as Caroline MoOuire) and AUTO,OWNERS INSURANCE COMPA."IY, the payment and r~ipt of wltloh is hereby noknowledged, PAUL lJULBERG doea hereby release 1111d dlsohnrge the WILLIAM MCOUJRB and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, l\lld aey 11gems or cmployeell of lhe W!LtlAM MCGUIRE and CAROLYN MCOUlRB and AUTO-OWNERS rNSURANCB COMPANY, of and from MY 11nd all causes ofaoflon, ¢lruim 1111d de11U1nds ofwhataoever kind 01• 
S'llltllre lru;luding, but 1101 llmlted 10, nny olwn for porsonal llljuries and property dllllll\ge arlslng out ot'a certain obaln saw !nclden\ that alle,1edly OO()Utred Oil or about June 28, 2011, within lllld upon ihe p:temlses k110Wll commonly as 1016 WeSI Bldel' Avenue, City of McHe11ty, County of MofI<onzy, State of nJlnols, 

lT IS FURTHER AOn.EED AND UNDERSTOOD ~urt 1h~re ls presently pending a call~ of actlo!l ln the Citcult Court of the 22"' Judicial Circuit, MoHeru-y Count)', Illlnols 611tltled ''Paul Du!beJ-g, Pla!ntift V$, Davld Gagnon, lndlv!dually, lllld M egent of Caroline McGuire and Bill McOulre, IUld Caroline MoOuire lllld Blll McGuj!'<l, llldi.vidually,.Defemlan!s";--Gsu.wNl:r.2012-LA--
---+78,ro1d-th&t thinettleme.t1fls con!f.-igenr upon WILLIAM MoOUIRE and CAROLYN McOUIRE 

being disml~ with ~udlce as pan.les to said lawsu!( pUl'SUl\llt to a filllihig by lhe Circuit Court that the setllemenl between the pllrties oonBtltutes n good flllth settlement for p111poses of tho llllnals loin! Tortwewr Contrlbution Aot, '140.ILCS 100/0.01, el seq. 

IT 1S Fl!RTHER AGREBD AND UNDERSTOOD Uult as pUrl of the consideration for thls lll!l'Wnl®t the w1de!'Sigued rep.resents a11d Wlll'l'An~ as follows (check applicable boxell); □ I waa not 65 ot older on the date of the occul'rence. tJ r was not reoeiv.ing SSl or SSDI on Uie date of the occurrence. r.:i I am not eligible to recehe SSl or SSD!. 
CJ l run not olll'l'ently receiving S/:ll or SSDI, 
IT IS FURTHER. AGREED ANP UNDERSTOOD: 

11. That any subl'Ogaied claims or lietlll for mediool expellses paid by or 011 behalf of PAW. DULBERG Bhall be tne l'eS!)Oll$lblllty PAUL DULBERG, luoludlng, but not limited to, ft!IY Medicare lien~. Ally and all reimbursements of nied!cnl expensell to sub1'0gated pmties, lncludir,g Medicare's rights of ~lmlmrsement, if any, shall b~ PAU:L DULBERG's responsit>llity, and not the tesponsibllity of the patties !'eleased herein. 
b, That ruiy out6tamling medical ex.pellSea ~ PAUL DULBER<l's respoll!!lb!lity lll}d llll paymeut ofmedfQU( expe11ses 111\reafier shall be PAUL bULBEnG's 1"CSponsfbll!ty, and not the respon6lbillty.ofthe parties relell.'led 

. ed on 11•29-2017 09:53 AM/ Transaction #17111117451 J case #17LA0003TT 
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• 

o, That P.AUL D!JtBER<J asrees to save and hold harmlel!S and lmle0111lfy Uie J)lll1ies releitsed herein against any clai.ms lllllCC by any medical providers, including, but not limited to Medlcure or plll'llllB subrogated to the rights lo recover rnedioel or Medicare payments, 
IT IS FURTHER A ORBED AND DNDERSTOOD by the parties hel'eto lhat this ngreement 

containil the entire aweement between the plll1ies with ~'<I to n'lPterlols set forth he~in, and shall 
be b!n<llng upon !llld inure to the benefit of the plll1ies hereto, jointly and sevel'ally, I.Ill\! the 
executors, conserwtors, 11d1uirJatrators, guard!w, petsonal representatives, hci!s lllld ~11coessors of 
each, 

IT lS FURTHER AGREED AND UNDERS'fOOD that tlils settlement is~ compromise of 
a do11\)lfhl 1t11d dispute,folllim and no liability Is &dmltted Rs a consequence hereof. 

IN WITNESS WFlER.!lOF, l have hereunto $el my hancl and seal on the d~tes set forlh 
below, 

------· · ·---f>atea:-·····_· -_-_--__ _ 

STATEOFlLLlNOIS ) 
}SS, COl.JNTYOFMCHENRY ) 

PAUL DULBERG 

.l'AUJ.,. l:>ULBERG plll'30nally app~ before me Ibis date and acknowledged 1hat she 
exeou.ted the foregoing Release MO Settlement Agreelllenl 118 hlij own free act and deod for Ille USl'4 
en<l pllJJlOSea set .forth thereb1, 

Dared lh!s _ d!IY of JIUllllll'/, 201 <t, 

Now,y Public 

on 11-29-2017 00:53 AM /Tran>ac'Jon #17111117451 I Gase #17LA000371 
R celvoo 11 .28-2017 04:31 PM I Clrcull Clerk Accopte<l Pano 18 otJ&ion #3126388 / Case #17LA000377 

o 
. d 12-10-201801.03 pwr1Tran 
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From: Paul Dulberg q,dulberg@comcast.net> 
SubJeci: Fwd: McGuire settlement 

Date: December 28, 201610:21 :55 AM CST 
To: pauLdulberg@comcast.net 

From: Paul Dulberg <odulbero@comcast neb 
Date: January 29, 2014 ai 1 :59:31 PM CST 
To: Hans Mast <bansmast@comcast oeb 
Subject: Re: McGuire settlement 

Ok, It's signed and in the mall. 
Hope that some yahoo in the gov!. doesn't someday decida to go altar everyone they think they might get a dollar out of and end up 
holding me responsible for the McGuires fees incurred while they fight It out. 
rm not in the business of warranting, lnsu~ng or protecting the McGuires from government Especially for ooly 5 grand. For that kind 
of protection It could cost millions but I trust your judgement. 
Paul 

Paul Dulberg 
84 7-497-4250 
Sent from my !Pad 

On Jan 29, 2014, al 11 :49 AM, Hans Mast <hansmast@comcast,net:> wrote: 

SSD has to be part of IL.its not going to effect anything ... 
We can't prevent disclosure of the amount.. 

-Original Message -
From: Paul Dulberp <pdulberq@comcast.net> 
To: Hans Mast <hansmast@oomcast net> 
Sent: Wad, 29 Jan 2014 17:47:39 -0000 (UTC) 
Subject: Re: McGuire settlement 
What and "'1y do those queatic>ns have any relevenoo al all and why do !hoy nood to be part of this agroemont? 
Particulerty the one about being eligible. 
Also, I cannot warranty against what SSDI, Medicare or any other government instllc,tlon wishes to do. 
Is ii possible to make this agreement blind to the McGuires or David Gagnon? 
What I mean is can we make it so that the amount of money cannot be told to them in any way? 
ll would dnve David's ego crazy If he thought It was a large sum end was banned from seeing how much it is, 
Paul Dulberg 
847-497-4250 
Sent from my !Pad 

on Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote: 

Its not a big deaL.if you werent receiving it than don't check it. .. not sure "'1at the question is .. , 
-· Ortginal Message -· 
From: Paul Dulberg <odulberq@comcast.net> 
To; Hans Mast <hansmast@comcast.net> 
Sent: Wed, 29 Jan 2014 t 6:16:04 -0000 (UTC) 
Subject: McGuire seltlement 
Here is a copy of the firet page. 
It has cl18ck boxes and one 01 the check boxes says; 
I am not eligible to receive SSI or SS01. 
Another says; 
I am not receiving SSI or SSOI. 
As you know, I have applied for SSDI and SSI 

EXHIBIT 

I_£ __ ._ 
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From: Paul Dulberg </)dulberg@comcast.net> 
StlbJect: Fwd: Memo 

Date: December 27, 2016 6:11:20 PM CST 
To: paul_dulberg@comcastnel 

From: Paul Dutbery <pcfult)erg@comcast OP 
Dnte: February 22, 2015 at 7:42:25 PM CST 
To: Hans Me.st <hansmast@ett net,. 
Subject: Re: Memo 

To believe David's version of events you must believe I was committing suicide. 
Who in their right mind puts his ann Into a chainsaw? 

I figured you would oop out again ... 

Now I'm left wondering ... 
How hard is it to sue an atty? 

And yes I am and have "8en looking for someono who will take this case ... 

The issue of my word vs David Gagnons ... Did he cut mo or did I cut myself? 

Of coarse he cut mo. 

Next Issue please? 

Paul Dulberg 
847-497•4250 
Sent from my !Pad 

On Feb 22, 2015, at 7:20 PM, Hans Mast <:hansmast@att net> wrote: 

Paul I no longer oan represent you in the case. Wo obviously have differences of opinion as to the value of the case. I've been 
temng ycu over e year now the problems wltll the case and you just don't see them. You keep telling ma how Injured you ara and 
completely ignore that it dcesn't matter tt ycu passed away from the accident because we still have to prove that the defendant 
was at fault. While you think it Is very clear • it is not. My guess is that seven out of 10 times you wlll lose the case outright. That 
means zero. That's why I have been trying to convince you lo agree to a settlement. You dearly do not want to, There's only 
$100,0DO In ooverage, Allstate will never offer anything near the policy limits toerefore there's no chance to sottlo the case. The 
only alternative is to take the case to trial and I am not Interested In doing that. I will wait for you to find a new aucrney. I can~ 
assist you any further in this case. Just let me know. 

Sent from my !Phone 

On Feb 22, 20151 at 7:14 PM. Paul Dulberg <DdUlberg@comcast net> wrote: 

Let's not be harsh, We have a couple of weeks ttll or KuJawa's billing arrives. 
I agree showing me the memo is a good idea jt1s just not the accuracy I exp&eted. 
I know I'm being confrontaUve about all of this but let's face ii, my working days are over let alone a career I have been bulldi,,g 
since I was in high school. My dreams of family are over unless I have enough to provide and pay for the care of children and a 
root. 
What's Iott for me? 
Facebcok, scrap booking, crafts, etc ... A Ille of crap ... 
With ongoing pain and gnp issues In my dominate arm/hand that are degenerative. 

This ls as total as II gels for us In Iha working class short of being paralyzed or dead. 

I need someone Who Is on my side, tcp of their game and Will see to It lhat I'm comfortable after au this Is over. 

What I feel Is an attempt to settle for far less tr,an this is remotely worth just to get me off the books. 
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Dec 12 2016 3:06PM HP Fax 

Psul Dulberg 

\/, 

David Gagnon 

pege 2 

Binding Med/11tron Award 

) 
) 
) 
) 
) 
) 
) 
) 

ADR Systems Ffle- # 33381BMAG 

On December 8, 2016, the matter was called for binding mec!Jatlon before the Honorable James P. Etchlngham, (Ret), In Ch/cego, IL According to the agreement entered Into by the parties, If 11 voluntary sett!~mon\ through n.,goliation could not be reached t~e mediator would render & eet.tlementawerd whlcti w0uld be binding to the 11ertles. Purauanllo..that-agreement-the- ------ - -···-rnedlatorflndsas-fo/lows: ---- - --·:----- . 

F/ndmglnfavorof: . flaul !JulietJ 
:~:paA::::fault J _p?:~fappllcable) 

t S"6 lt-t16t> Net Avvar<l: 
Cornments/Explanetlon___,/Jlt,_,_,_~~f"--'CC/='-,__/ _______ 'J __ b,._0=-,,r-.c:• (}:...()_0'---, _ 

/ul-11rc il{t.c/tcv I § 
• 

7iL; f)tJtl, 
7./1 pr;O. __ 

APR SYOlatll4· • 20-. Norlh <;!om ~t•••t , Flbor 2'J • Ctil•ngo, IL 30ll02 3'7:Z.9-6-0.2.:1130. • lnfo@edriysHth't&,com t WWW,4ldrtyst<Hn.a,c'1tn-
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Pamela Walker 

From: 
Sent: 
To: 
Subject: 

· Date Filed 

Image Link 

McHenry County Circuit Clerk <mchenrycircuitclerk@circuitclerkofmchenrycounty.org> 
Monday, December 10, 2018 1:37 PM 
George K. Flynn; Pamela Walker 
17LA000377 - 2 Documents Filed 

17LA000377 
DULBERG, PAUL VS MAST, HANS, ET AL 

COAA 

NO.TF 

NOTE: E-Filed documents are available for immediate viewing. Manually filed documents are typically not 
available for approximately 24 hours. If the document is not yet available, check back to this email 
link or your Attorney Access Portal account at a later time to view the document. 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUJT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

V. 

THE LAW OFFICE OF THOMAS J. 
POPOVICH, P.C. and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CaseNo.17LA377 

tt FILED tt Env: 4610589 
McHen,y County, Illinois 

17LA000377 
Date: 4/8/2019 3:52 PM 

Katherine M. Keefe 
Clerk of the Circuit Court 

PAUL DULBERG'S ANSWERS TO DEFENDANTS' AFFIRMATIIVE DEFENSES 

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, answers Paul 

Dulberg's Affirmative Defenses as follows: 

AFFIRMATIVE DEFENSES 
FIRST AFFIRMATIVE DEFENSE: CONTRIBUTION NEGLIGENCE 

l. Plaintiff filed a one count Complaint, sounding in negligence, alleging that 
Defendants failed to properly represent him in the prosecution of a 
personal injury case, as more fully stated in the Second Amended 
Complaint, which is incorporated herein. 

A.c"ISWER: Plaintiff admits the allegations of this Paragraph #I. 

2. Plaintiffs damages, if any, were due to Plaintiffs own fault. In the event 
Defendants are held liable, any damages awarded to Plaintiff must be 
reduced by Plaintiffs proximate share of liability. The Plaintiff was 
negligent and caused his injuries in the following ways: 
(a) Failed to seek outside counsel if he was reluctant to settle the 

underlying case with the McGuires. 
(b) Provided Mast and Popovich with authority to make a settlement 

demand against the McGuires for less than$100,000. 
( c) Received a written settlement agreement from the McGuires, 

forwarded by U.S. Mail from Mast, examined it, deliberated upon 
it, accepted it, signed it, and mailed it back to Mast. 

( d) Retained successor counsel after Mast and Popovich withdrew, and 
agreed to a "high-low" agreement at a binding mediation which 
limited Dulberg's potential recovery against the remaining 
Defendant, Gagnon. 

A.c"ISWER: Plaintiff denies the allegations of this Paragraph #2. 

EXHIBIT D 
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3. If Plaintiffs contributing fault is found to be more than 50% of the 
proximate cause of the injury or damage, then Plaintiff shall be barred from 
recovering any damages whatsoever. 

ANSWER: Plaintiff denies the allegations of this Paragraph #3. 

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants' 

Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second 

Amended Complaint. 

SECOND AFFIRMATIVE DEFENSE 
STATUTE OF LIMITATIONS 

I. In Plaintiffs Complaint, it alleges that The Law Offices of Thomas J. 
Popovich, P.C. and Hans Mast failed to adequately represent him in the 
action captioned, Paul Dulberg, Plaintiffa. David Gagnon, et al., 
Defendants, Case No. 12 LA 178, McHenry County, Illinois (the 
'Underlying Action"). 

ANSWER: Plaintiff admits the allegations of this Paragraph #1. 

2. Plaintiffs damages, if any, were due to Plaintiffs own fault. In the event 
Defendants arc held liable, any damages awarded to Plaintiff must be 
reduced by Plaintiffs proximate share of liability. The Plaintiff was 
negligent and caused his injuries in the following ways: 
(a) Failed to seek outside counsel if he was reluctant to settle the 

underlying case with the McGuires. 
(b) Provided Mast and Popovich with authority to make a settlement 

demand against the McGuires for less than SI 00,000. 
( c) Received a written settlement agreement from the McGuires, 

forwarded by U.S. Mail from Mast, examined it, deliberated upon 
it, accepted it, signed it, and mailed it back to Mast. 

( d) Retained successor counsel after Mast and Popovich withdrew, and 
agreed to a "high-low" agreement at a binding mediation which 
limited Dulberg's potential recovery against the remaining 
Defendant, Gagnon. 

ANSWER: Plaintiff denies the allegations of this Paragraph #2, subparts a-d. 

3. Plaintiff, however, did not file this action until November 28, 2017, more 
than two years after the applicable statute of limitations had run. 

ANSWER: Plaintiff denies the allegations of this Paragraph #3. 

4. Accordingly, this matter is time-barred. 

2 
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ANSWER: Plaintiff denies the allegations of this Paragraph #4. 

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants' 

Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second 

Amended Complaint. 

AFFIRMATIVE DEFENSES 
THIRD AFFIRMATIVE DEFENSE: PROXIMATE CAUSE 

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging 
that Defendants failed to properly represent him in the prosecution of a 
personal injury ease, as more fully stated in the Second Amended 
Complaint, which is incorporated herein. 

ANSWER: Plaintiff admits the allegations of this Paragraph #1. 

2. Plaintiff retained successor counsel after Popovich and Mast withdrew. 
To the extent that any malpractice occurred during Dulberg's 
representation by the Popovich finn or its agents, which is expressly 
denied, and to the extent that any malpractice or proximately caused 
damages could have been remedied by Dulberg and his successor 
counsel, then Mast and Popovich can never be found to be the 
proximate cause ofDulberg's damages. 

ANSWER: Plaintiff denies the allegations of this Paragraph #2. 

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants' 

Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second 

Amended Complaint. 

Respectfully submitted, 

By: /s/ Julia C. Williams 

Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Firm, LLC 
111 Washington Street, Suite 2400 
Chicago, IL 6002 
312.357.1515 
ed@clintonlaw.net 
iuliawilliams@clintonlaw.net 
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PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
1-4 

Page 1 
l IK 1:-iB CIR8Ul1' COUR'? OF '1H£ 22ND Jt:DlCIA.:. CIRCUIT 1 

Page 3 
(WHEREUPON, the witness was 

2 McHENRY COUNTY, ILLINOIS 2 dulyswom.) 
3 3 PAUL DULBERG, 
-'l ?AUL DULBERG, I 

I 5 PlaiJ:Liff, 

6 vs. ) 17 LA 377 

7 THE LAW Off:CES OF T:iOMAS J, ) 

B POPOVIC:'i, P.C., ia.nd EAKS !✓.AST, ) 

9 

10 

Defendants. 

11 '!he deposition o!: PAUL DULBERG, caEed for 

12 exarrJtation, ta~en pursuant to the provisions of the 

13 Code of Civil Procedure and t:he rules cf the Supreme 

14 Court of the State of Illinois per~aini~g to the 

15 taking of depositions for the purpose cf discovery, 

16 taken before KAREN PILEGGI, a Notary rut::_ic within 

'~ and fer the Cour.ty of DuPage, State of I:..linois, and 

18 a CertHied Realt.i.ir.e Reporter of said state, at 150 

19 South Wacker Drive, Chicago, Illinois, 

20 Febrciary 19, 2020, at the approximate hour of 1:00 

21 p.m, 

22 

2.1 

2 

3 

B 

9 

10 

ll 

12 

13 

14 

18 

19 

20 

21 

22 

nm CLIN'!DN" LAH FIR.11, 

111 Wectt ~;ashingt.on Sti::ect, Suite H37, 

Chicago, Illinois 60602, 

312-357-1515, by: 

MS, JULIA C. WILLIA.V.S, 

j ul.La .. ·illiams@cllnLor.la1>'. ne L, 

r>age i 

appeared on behalf of the Plaintiff; 

KARBAL, COHEN, ECOKOMOU, SILK & DlJSNE, LLC, 

150 South WacKer D~ive, Suite 1700, 

Chicago, Illinois 60606, 

.112-431-3700, by: 

MR, GCQRGE K, n .. YNN, 

gf1ynn@karballaw.co~, 

appeared on behalf of the Detendants. 

4 called as the plaintiff herein, having been first 

5 duly sworn, was examined and testified as follows: 

6 EXAMINATION 

7 BY MR. FLYNN: 

8 Q. Let the record reflect that this is the 

9 discovery deposition of Paul Dulberg taken by 

1 O agreement of the parties and pursuant to notice. 

11 This deposition is being taken pursuant 

12 to the Rules of the Illinois Supreme Court, the 

13 Illinois Code of Civil Procedure and any applicable 

14 local rules in McHenry County. 

15 Sir, could you state your name and spell 

16 your last name for the record. 

17 A. Palm Dulberg, D-u-I-b-e-r-g. 

18 Q. What is your address? 

19 A. 4606 Hayden Court, McHenry, 

20 Illinois 60051. 
21 
22 
23 
24 

a. 
A. 
Q. 
A. 

How long have you lived there? 

Forty-nine years. 

Who do you live there with now? 

Mike McArtor. 

Page4 
0. Did your mother live there at some point 

2 throughout the history of this case? 

3 A. Yes. 

4 a. I'm just going to go over a few rules for 

5 the deposition. I know you've testified at least 

6 one time in a deposition before because you 

7 testified in the unde~ying personal injury case, 

8 correct? 

9 A. Correct 

10 Q. Have you testified in any other 

11 depositions before? 
12 A. No. 

13 Q. I'll just remind you of a few rules that 

14 I'm sure you were aware of back then when you gave 

15 your deposition. 
16 The court reporter is here to take down 
17 everything that you and I say. She can only take 

18 down one at a time so I'd ask that before you answer 
19 a question, let me finish the entire question. 

20 Okay? 

21 A. Yes. 

22 Q. I'll try to do the same. I'll try to let 
23 R!:.l'Ot<:r.::D Br: Karn!1 Pileggi, csR, RPH, 11...'£;.,., CRR, 23 you respond before I ask a follow-up question. 

24 CSR License No' 84-34.04 24 You just nodded your head. That's 

ebESQUIRE 
~ 0ff0S,'flOI<' $0\c.lf/01<1 

800.211.DEPO (3376) 
EsquireSolutions.com 
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PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
5-8 

!-'age 7 Page5 
1 another good point to make. She can't take down 1 Q. The building, as I understand ii, is a 
2 nods of the head, shrugs of the shoulders or other 
3 hand gestures. Your answers need to be verbal. 
4 From time to time we forget those rules 

5 and I may just point to the court reporter as a 
6 reminder, if that's okay. 
7 A. Yes. 
8 Q. If you need to take a break at any time, 
9 feel free to stop me. I just ask that it's not 
10 while a question is pending that has not been 

11 answered. Fair enough? 

12 A. I'll try to do that. 
13 Q. If you've answered a question, I will 
14 assume you understood it. Okay? 

15 A. Yes. 
16 Q. I was asking you about your mother. She 
17 lived at the house during the pendency of the 
18 undeMying case? 
19 A. Yes. 
20 
21 

Q. Is she still alive? 
A. Yes. 

2 duplex; is that right? 
3 A. No. 
4 Q. Were there two apartments in the building 
5 at one time? 
6 A. No. 
7 Q. Was there a point in time where you and 
8 your mother lived in one half of the house and 
9 Mike McArtor lived in the other half? 

10 A. Yes. 
11 Q. How was that arrangement with respect to 
12 the location of the living spaces, if you can 
13 describe it? 
14 A. It has a walkout basement. He had the 
15 downstairs with an exit out the back. We had the 
16 upstairs with an exit out the front. 
17 Q. Have you ever been convicted of a crime 
18 of fraud, dishonesty or deceit? 
19 A. No. 
20 Q. Besides the hiring of the Popovich firm 
21 in connection with the underlying personal injury 

22 MS. WILLIAMS: Can we define "underlying case"? 22 case, up to that point in time had you ever had an 
23 BY MR. FLYNN: 23 occasion to hire a lawyer? 
24 Q. The underlying case is a personal injury 24 A. I did during a traffic accident, and I 

Page 6 Page 8 
1 case that you filed against Bill and Caroline 1 don't remember the year. 
2 McGuire and David Gagnon. 2 Q. Were you injured in about 2002? Does 
3 A. That sounds correct. 3 that sound right? 
4 Q. We'll get into the dates of the filing a 4 A. Roughly. 
5 little bit later. We'll call that, generally, the 5 Q. Who did you hire? 
6 underlying case. 6 A. I might get the name wrong because it's 
7 Your mother lived at the house at that 7 been a long time. I think it was Weiss and Michling 
8 time? 8 and something else. It was a lawyer right outside 
9 A. Yes. 9 the courthouse in Woodstock. 
1 0 Q. Did she own the house? 1 0 Q. A McHenry County lawyer? 
11 A. No. 11 A. Yeah. 
12 Q. Do you own the house currently? 12 Q. It was a personal injury case? 
13 A. Yes. 13 A. Yeah. It was a car accident. 
14 Q. Does anyone else own the house? 14 Q. Did you file a lawsuit in that case? 
15 A. No. 15 A. I don't think we needed to. 
16 Q. How long have you owned it? 16 Q. You just filed an insurance claim? 
17 A. lthink I first purchased it off my 17 A. They did, yes. 
18 parents in '97, '98, something like that. 18 Q. You settled it? 
19 Q. Did you hire a lawyer in connection with 19 A. Yes. 
20 that transaction? 20 Q. Any other occasions to hire a lawyer 
21 A. No. 21 between that time and the time you hired the 
22 Q. Were your parents represented by a 22 Popovich firm? 
23 lawyer? 23 A. May I consult for a minute because I'm 
24 A. No. 24 not sure how to answer that. 

~ESQUIRE 
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PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
9-12 

1 Q. 
Page9 

Why don't you just tell me why you can't 

2 answer it. 
3 A. Because I've hired lawyers, but they were 

4 for the company that I had. That's different. 
5 Q. I'm asking general questions about any 

6 interaction you've had with hiring lawyers. Any 
7 experience you've had with hiring lawyers. 

8 A. I had a corporate lawyer. My mom and dad 
9 hired a lawyer for me when I was a kid. It was 

10 something. And mysef, just the corporate lawyer, 
11 the car accident lawyer and the Popovich firm. 

12 Q. Have you ever been married? 
13 A. No. 
14 Q. So you never hired a divorce lawyer. 
15 Good. How old are you now? 

16 A. Forty-nine. 

17 Q. The undertying case arose out of an 
18 injury that occurred on June 28, 2011, correct? 
19 A. That sounds correct. 

20 Q. How old were you at that time? 
21 A. Forty-one. 
22 Q. Besides the underlying lawsuit against 
23 the McGuires and Mr. Gagnon, had you ever filed any 
24 other lawsuit up until that point in time? 

t"age ,u 
1 A. No. 
2 Q. Have you filed any lawsuits since that 
3 time besides the lawsuit against Popovich and Mast? 

4 A. No. 
5 Q. Do you have any military experience? 
6 A. Yes. 
7 Q. Please tell me about that. 
8 A. Army National Guard. Illinois Army 
9 National Guard. 

10 Q. How long have you been in the National 
11 Guard? 
12 A. I'm not currently in it. 
13 Q. When were you, from when to when? 
14 A. I may not get the year correct. '88 or 
15 '89 to '92 or '93, somewhere in there. 
16 Q. What was your highest rank when you were 
17 discharged from the National Guard? 
18 A. When I was discharged? 
19 Q. Correct. 
20 A. I don't know. I've gotten moved up and 
21 moved down. I don't know where I ended up. 

22 Q. How was it that you were discharged? 
23 A. Less than honorable. 
24 Q. What was the cause? 

a ESQUIRE 
~ OtHHi'il◊h ~OtUli(HO 

1 A. I missed morning call, roll call. 
Page 11 

If 
2 you're not there, you're AWOL. 
3 Q. Absent without leave? 
4 A. Yes. 
5 Q. What is the highest level of education 

6 that you've attained? 
7 A. I do not have a degree. Two years of 
8 college. 
9 Q. You graduated from high school? 

10 A. Yes. 
11 Q. Was that in Johnsburg in 1988? 
12 A. Yes. 

13 Q. Did you know Mr. Gagnon from Johnsburg 
14 High School? 
15 A. Not from high school but just after high 
16 school. 
17 a. Just coincidentally you attended the same 
18 high school? 
19 A. He was three years older than I was. I 
20 didn't know who he was until after high school. 
21 Q. You had some education after high school 
22 but did not receive a degree, correct? 
23 A. Correct. 
24 Q. Where did you study? 

1 A. 
Page '" 

I had a couple classes at McHenry County 
2 College and McMurray College. 
3 Q. What did you study? 
4 A. The first two years. The basics. 
5 a. General studies? 
6 A. Yeah. I did a criminal justice course. 
7 I did a macro/microeconomics. I did psychology, 
8 sociology. The normal stuff. 
9 Q. How did you meet David Gagnon? 

10 A. Through a mutual friend. 
11 a. When was that? 
12 A. I want to say, roughly, 1990. 
13 Q. Was your home located somewhere fairty 
14 close to his parents' home or his mom and stepdad's 
15 home? 

16 A. Two streets away. 
17 Q. That's where you were injured on June 28, 
18 2011, was at David Gagnon's mom's house and his 
19 stepdad's house? 
20 
21 
22 
23 
24 

A. Yes. 
Q. And their name is McGuire? 
A. Yes. 
Q. Generally speaking, you were injured 

assisting David with a chainsaw trying to cut down a 
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1 tree? 1 Q. What was the name of that attorney? 
2 A. He was cutting a branch. 2 A. McAndrews, and I don't remember the rest 
3 Q. Cutting branches off a tree, correct? 3 of it. It was McAndrews in McHenry. I can get you 
4 A. Cutting up the branches after they were 4 the rest of that information. 
5 off the tree. 5 Q. They are based in Crystal Lake, Illinois? 
6 Q. Could you tell me a little bit about your 6 A. It used to be in McHenry when we did 
7 work history. Do you have any licenses or 7 that. 
8 certifications? 8 Q. Patrick McAndrews, he was also identified 
9 A. I'm certified to run printing presses. 9 as the registered agent of that corporation? 
10 Or at least I was. 10 A. Yes. 
11 Q. You worked for Sharp Printing, Inc. from 11 0. It was voluntarily dissolved on April 8, 
12 '91 to2011; is that right? 12 2011; is that right? 
13 A. Ninety-one? No. I would say 1999. 13 A. That's what the Secretary of State's 
14 Q. Did you own that corporation? 14 Office has, yes. 
15 A. Yes. Well, partner. I was a partner. I 15 Q. Is that your understanding as well? 
16 didn't own like... 16 A. I was corrected. My partners- I was 
17 Q. It was an Illinois corporation? 17 corrected. It was actually after the accident. How 
18 A. Yes. 18 it got to end up with that date, I'm not sure. 
19 Q. Were you - 19 Q, What was corrected, exactly? 
20 A. A stockholder. 20 A. Well, do you want me to - Mike read my 
21 0. Let me just finish my question so she can 21 deposition and he said, "You got that wrong," I 
22 take us down. 22 said, "What do you mean?" because I answered it 
23 You were a stockholder in Sharp Printing, 23 twice in that deposition. 
24 Inc.? 24 I was thinking that Juskie happened 

-Page 14 Page 16 
1 A. Yes. 1 before the accident. Sharp Printing wasn't actually 
2 Q. Who else were the stockholders? 2 dissolved until after the accident when we decided 
3 A. Mike McArtor and Scott Dulberg and at 3 to sell off the equipment and end it all. That's 
4 that time it was Herbert Dulberg. 4 the honest truth. 
5 Q. What does that mean? Do you mean Scott', 5 Q. I will represent to you that the Illinois 
6 name was Herbert? 6 Secretary of State's Website as of today shows that 
7 A. No, Scott Dulberg was an owner and 7 the company was involuntarily dissolved on April 8, 
8 Herbert Dulberg was an owner. Three different 8 2011. So it's your testimony that that is not true? 
9 Dulbergs: me, my brother, my dad. 9 A. I don't know how they come up with that. 

10 Q. And Mike McArtor? 10 Q, Why don't we break it down and start with 
11 A. Yes. 11 why the corporation was involuntarily dissolved. Do 
12 Q, There were four owners at what time? 12 you know that? 
13 A. Until my dad died and then it went to 13 A. Involuntarily? I don't know, It may be 
14 three. 14 that I was late on paying the corporate licensing 
15 Q. Was that business incorporated? 15 thing, which we just pay a fine and did it. We 
16 A, Yes, 16 didn't renew it because we decided to end it. 
17 Q. Did a lawyer assist the corporation with 17 We had a ten-year thing, I think, on it. 
18 setting up the corporation? 18 I may be wrong. I've gotta go back and look at the 
19 A. Yes. 19 records. 
20 Q. When did that happen? 20 Q. Is it possible that the corporation was 
21 A. 1999. 21 actually involuntarily dissolved by the Illinois 
22 Q. Did you hire the lawyer yourself? 22 Secretary of State on April 8, 2011? 
23 A. All three of us did. All four of us. 23 A. Sure. 
24 Sorry, 24 Q. Did Sharp Printing, Inc, file corporate 
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1 tax returns while it was a going concern? 

2 A. We had a problem the couple of years 

3 before the accident because I was not up in Illinois 

4 and I usually did that with the lawyer and the 
5 accountant and things got screwed up while I was 

6 taking care of a loved one who was dying down In 
7 Florida. 

8 Q. Did the corporation ever file tax 

9 returns? 

10 A Oh, yes. 
11 0. When did they file? 

12 A. Quarterly and annually. 

13 Q. Until what year? 

.-age 19 
1 Q. Can you estimate what the yearly revenues 
2 were for Sharp Printing in the year 2007? 

3 A In 2007? I'd have to look at the books, 
4 to be honest with you. 

5 Q. Was it more than $5,000? 
6 A. Yes. 

7 Q. Was il more than $100,000? 

8 A. No. 
9 Q. Was it more than $20,000? 

10 A. Yes. 

11 Q. Same line of questioning with respect to 

12 2008. Do you know what the revenues were for Sharp 
13 Printing in '08? 

14 A. Roughly somewhere in 2008. I was missing 14 A Are you asking me what we reported or 

15 things because I was not here. I know we missed a 

16 few. 

17 Q. I believe you testified in your 

18 underlying deposition that Sharp Printing, Inc. was 
19 not dissolved as a result of your June 28, 2011 

20 chainsaw accident, correct? 
21 A Yes, I did. I stood corrected by my 

22 partners. 

23 Q. So is ll your testimony that the 

24 corporation was dissolved because of your personal 

Page 1ti 
1 injury? 

2 A. I don't know how to answer that without 

3 going back and looking at records. 

4 0. Was the company winding down up until 

5 about the time you were hurt? 
6 A. The company books got screwed up when I 

7 was down in Florida and I was back up In Illinois in 

8 2010 getting back on my feel and I was going lo pick 

9 things back up, get everything paid up, the fines 

10 and everything. 

11 Q. Who were you taking care of in Florida? 

12 A My grandmother. 
13 Q. You were gone from when until when? 

14 A I want to say from the mid to end of 2007 

15 until somewhere In the beginning of 2010. 
16 Q. Was anyone running Sharp Printing during 

17 that period of time? 

18 A. Mike McArtor. 
19 Q. Did Sharp Printing have any customers for 

20 that three-year period? 

21 A. Yes, they did. 

22 0. How many? 

23 A I'm not sure, without looking at the 
24 books. 

15 what we made and put into accounts for equipment? 
16 

17 

18 

19 

20 
21 

22 

23 

24 

1 

2 

3 
4 

5 

6 
7 

8 

9 

10 

11 
12 

13 

14 

15 

16 

17 
18 

19 

20 

21 

22 
23 

24 

Q. I'm asking you about revenues. 
A. Total sales? 
Q. Total revenues. 
A. In two thousand ... ? 
Q. 2008. 
A. I'd have to go back and look. 
Q. Can you estimate what they were? 
A. No, because I wasn't there. 
Q. Do you know how many customers the 

Page~u 
company had in 2008? 

A. We had a few, I know that. I don't know 

how many. Mike was handling it and it got messed 

up. 
Q. What types of customers did Sharp 

Printing have in 2007 and 2008? 

A. What kind of customers? 
Q. Right Whal did you do? 
A. We printed on t~hirts. We printed on 

CDs. We printed on anything that wasn't wet. We 
printed on glass, all different stuff. 

Q. Were there any full-time employees of 
Sharp Printing in '07 and '08? 

A. In '07 and '08, no. 
Q. Just the owners? 

A. Just the owners. 
Q. Did all the owners operate the business? 
A. Yes. 
Q. Including your brother? 
A Yes. 
Q. What were the yearly revenues of Sharp 

Printing in 2009? 

A. 
Q. 

I don't know. 

What about 2010, do you know? 
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1 A. No. 

2 Q. When did Sharp Printing start selling its 

3 equipment? 

4 A. I put up the ad in August. I think 

Page 23 
Q. You did not earn a salary from Sharp 

2 Printing, correct? 

3 A. No. 

4 
5 August. I might be off by a month or two. August 5 
6 of2011. 6 

a. You did not earn an hourly wage, correct? 
A. No. 

Q. I think your interrogatory answers 

7 Q. Did you sell any equipment prior to 

8 August 2011? 
9 A. No. 

10 Q. What type of equipment did Sharp 

11 Printing, Inc. have or own? 

12 A. Mostly textile screen printing equipment, 
13 but we had other screen printing stuff too. Paper. 

14 Q. Where was the equipment located? 

7 indicate you didn't take a profit or a draw, 
8 correct? 

9 A. Correct. 

1 O Q. How much, if any, money did you earn from 
11 Sharp Printing in 2011? 

12 A. Can I ask how to define that? In 2011 I 

13 didn't pull any. 

14 Q. Did you earn any income whatsoever from 
15 A. Myhome. 15 Sharp Printing in 201 0? 

16 Q. Did you require a license to conduct this 16 A. I don't think so. 

17 business out of your home? 

18 A. We had what was called a temporary -

19 we're in a rural area so we didn't have to have 

20 that. 

21 a. In any event, you didn't have a license, 

22 correct? 

17 

18 

19 

Q. You were down in Florida for '07 to 2010? 

A. Sometime in early 2010, yes. 

a. Did you earn any income from Sharp 
20 Printing from 2007 to 201 0? 

21 

22 

A. No. 

23 A. We had a license to do business there, 23 

Q. Were you working in Florida? 

A. No. 

24 yes. 

1 0. In that location? 
7>age22 

2 A. Yes. 

3 0. Did customers ever come to the shop? 

4 A. Yes. 

5 0. Do you recall how many customers the 
6 business had in 201 0? 

7 A. Not in 2010. 

8 O. Was it more than five? 

9 A. Yes. 

10 0. Was ii more than 100? 

11 A. It might be around that. I don~ know, 
12 specifically. 

13 0. In 2010 you may have had 100 customers 

14 that you did I-shirt screen prints for? 

15 A. Possibly. I'm not saying that is the 

16 number, but it's possible. 

17 0. Did Sharp Printing have any customers in 

18 2011? 
19 A. Mike was finishing up one custome~s 
20 thing in the spring of 2011, yes. We don't- I'll 

24 Q. Is it/air to say you were unemployed 

1 from 2007 to 201 0? 
Page24 

2 A. Yes. I was not officially collecting 
3 unemployment. 

4 Q. You weren't an employee of any business 

5 or working for any individual, correct? 

6 A. I did do some work for Mark. I did some 

7 traveling back and forth from Florida to Illinois 
8 back and forth during that time. When I was up 

9 here, I did do some work for Juskie Printing. Not 
10 much, though. 

11 0. What is Juskie Printing? 

12 A. Juskie Printing is another one that I had 

13 listed as an employer in the underlying case. 
14 a. What are they? 

15 A. Another print broker. 

16 0. Where are they located? 

17 A. I don't know the exact address, but it's 

18 off of Chicago Avenue off of 355 going south. 

19 MS. WILLIAMS: I think he's asking what city. 
20 BY THE WITNESS: 

A. 21 give you -we don't typically get much work between 21 

22 January 1st and the first warm days of Spring. We 22 there. 
I don't know how the cities break up down 

23 sell I-shirts and not a lot of people buy during 

24 that period. They just don't. 
23 BY MR. Fl YNN: 

24 Q. Somewhere in the western suburbs of 
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1 Chicago? 
2 A. Yes. 

3 0. How long did you have a relationship with 
4 Juskie Printing? 

5 A. Since the early 2000s. 
6 Q. What type of printing did Juskie do? 

7 A. Offset, mostly. 

8 Q. What does that mean? 

9 A. Prints on paper. 

10 0. Did you have a set schedule at any time 

11 working for Juskie? 

12 A. I don't know what you mean by "a set 

13 schedule." 

14 Q. Did you have a particular number of hours 

15 perweek? 

16 A. No. The jobs I got were project based. 
17 Q. How many projects did you have from 2007 

18 to 2011 for Juskie? 

19 A. Probably a few hundred quick little 

20 things, yeah. At least. 

21 Q. Do you know what you earned from working 

22 at Juskie in 2007? 

23 A. Not without looking at the returns, I 

24 don't know offhand. 

Page 26 
1 Q. How often were you in the Chicago area in 

2 2007? 

3 A. I didn't leave here until, I want to say, 
4 August or September of '07. 

5 Q. And then thereafter? 

6 A. I was not back that year. 

7 Q. You didn't work for Juskie in 2008, 
8 correct? 

9 A. I might have done some stuff. 

10 Q. You're not sure? 

11 A. I'd have to go back and look. 

12 0. Were you in Florida? 

13 A. Part of the time, yeah. 
14 Q. How often did you come back and forth 

15 between-

16 A. About every three months I tried to get 

17 back up here. 

18 Q. For how long? 

19 A. Sometimes a few weeks. Sometimes a 
20 month. 

21 Q. Did you come back and work or did you 

22 take care of other things? 

23 A. If I'd let Mark know I was back, "I've 

24 got something for you or I don't." 

Page 21 
1 Q. Who is Mark? 

2 A. Mark owns Juskie Printing. 

3 Q. I think your interrogatory answers 

4 indicaled from 1999 through 2006 you were employed 

5 in a barter situation; is that right? 

6 A. Wilh Mark, yes. 

7 Q. What does that mean, exactly? 

8 A. Well, he would owe me money and he would 

9 give me printing equipment instead of cash. 

10 Q. He owed you money for working for him? 

11 A. Well, he owed both Sharp Printing and me, 

12 personally, money. They are two different things. 
13 But he would just pay by saying, hey, I've got this 

14 or I've got this paper cutter or this or that. It 

15 was a barter. 

16 Q. So you worked for him from 1999 to 2006 
17 but did not earn any income in the traditional 

18 sense? 
19 A. No money changed hands. 

20 

21 
22 

23 

24 

1 

2 

3 

4 

5 
6 
7 
8 

9 

10 
11 

12 

13 

14 

15 

16 

17 

18 
19 

20 
21 

22 

23 
24 

Q. He gave you things to pay you for 
projects? 

A. Correct. 
Q. You gave a deposition in the underlying 

case on January 24, 2013. Does that sound right? 

A. If ii says it on there, yes. 
Page 28 

Q. You took an oath that day? 
A. Yes. 

Q. You told the truth? 

A. I tried to, to the best of my knowledge, 
on that day, yes. 

Q. You told the truth in response to all of 
the questions that day, correct? 

A. I tried to, yes. 
Q. You testified you were last employed 

prior to the accident in May of 2011? 
A. That would be with Juskie, yes. 
Q. It's accurate -
A. Actually, I wasn't employed. I was a 

1099 so I was self-employment. 
Q. When in May did you stop working fo1 

Juskie, whether it be as an employee or an 

independent contractor? 
A. I believe it was the end of May. 
Q. Then from the beginning of June until 

your accident on June 28, 2011, you were not 
employed; is that an accurate statement? 

A. 
Q. 

Correct. 

You were not even acting as an 
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1 independent contractor for any business from that 

2 period of time, correct? 

3 A. Not during that month, no. 

4 Q. Your deposition testimony from 2013 is 

5 typed up on 175 pages. I don't intend to go back 

6 over each of those details. 
7 A. Okay. 

8 Q. It's fair to say you were injured, your 

9 arm was injured on June 28, 2011, correct? 

10 A. Correct 
11 Q. Which arm was that? 

12 A. My right arm. 

13 Q. As a result of the injury, you hired the 

14 Popovich law firm to explore a recovery in the case? 

15 A. I hired them to represent me, yes. 

16 Q. You hired them to represent you and file 

17 a lawsuit against David Gagnon who was operating the 

18 chainsaw that injured you, correct? 

19 A. He was one of them, yes. 

20 Q. I'm asking you if you hired him to -

21 listen to the question, please. 

22 David Gagnon was operating the chainsaw, 

23 correct? 

24 A. Correct. 

Page 30 
1 Q. No one else was operating the chainsaw? 
2 A. Correct. 

3 Q. You also hired Popovich to sue Bill and 

4 Caroline McGuire, correct? 

5 A. Correct. 

6 Q. They were the land owners where your 
7 accident occurred? 

8 A. They did own the land, yes. 

9 Q. The accident occurred at their house, 

10 correct? 
11 A. Correct. 

12 Q. This was in the backyard, so to speak? 

13 A. Yes. 

14 Q. Hans Mast was the primary handling 
15 attorney at the Popovich firm for your case? 

16 A. That's who I met with, yes. 

17 Q. Did any other lawyer communicate with you 

18 while Popovich was handling your case? 

19 A. The lady who sat in on my deposition. 

20 Ms. Freeman I think it is. I'm not sure about that. 
21 Q. Generally speaking, Hans Mast, though, 

22 was the primary handling attorney? 

23 A. Yes. 
24 Q. Before you hired the Popovich firm in May 

~ESQUIRE ~ PHO'iHIOh >Olllfi◊f<I 
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1 of 2012, is that the correct time period? 

2 A. I don't think so. I don't think they 

3 filed it until then, but I might be wrong. I'd have 

4 to go back and look. 

5 Q. Was there a retainer agreement executed 

6 in May 2012? 

7 A. I don't think I paid a retainer. 

8 Q. Did you execute an attorney engagement 
9 agreement in May 2012? 

10 A. I believe it was much earlier than that. 
11 Q. You only executed one engagement letter 
12 or engagement agreement with Popovich, correct? 
13 A. Yeah. 

14 Q. Before you executed or came to an 

15 arrangement with Popovich, had you talked to any 

16 other lawyers about investigating -
17 A. One. 

18 Q. Let me finish the question. 

19 - investigating or filing the lawsuit? 
20 A. Yes. 

21 Q. Who was that? 

22 A. I went back to the same firm that handled 
23 the car accident for me years earlier. 

24 Q. What was the name of that firm? 

1 A. 
Page .u. 

They changed names when I went back 
2 there. It was Weiss - I have to go back through 
3 paperwork and get you the actual name. 

4 Q. They are known as a personal injury firm; 

5 is that right? 

6 A. Yes. 

7 Q. Why did you not hire them to take your 
8 case? 

9 A. The man who handled my case previously 
1 O with the car accident was no longer with the firm 

11 and they said go find somebody else. 
12 

13 

14 
15 

16 

17 

18 

19 
20 

21 

22 

23 
24 

Q. I'm not sure what one has to do with the 

other. 

A. I don't either. I just said okay and I 
went and found somebody else. 

Q. Did you meet with an attorney at that 

firm? 

A. Yes. 

Q. Did you tell them what happened with your 
incident? 

A. Yes. 
Q. They told you that they did not want to 

take the case; is that right? 

A. Yes. 
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1 0. They declined the case? 
-Page 33 

2 A. They declined the case. 

3 o. Did they tell you why they declined the 

4 case? 

5 A. No. 

6 0. You next went to the Popovich firm? 

7 A. Yes. 

8 o. They took the case? 

9 A. Yes. 
10 o. They, ultimately, filed a lawsuij against 

11 Gagnon and the McGuires on May 15, 2012; is that 

12 right? 

13 A. Yes. 

14 0. You reviewed the lawsuit and approved it, 
15 correct? 

16 A. I didn't- I never got anything to 

17 review. 
18 o. Did you ever read the lawsuit? 
19 A. No. I was never given any paperwork.. 
20 0. Back to the incorporation of Sharp. What 

21 interaction did you have with corporate lawyers when 

22 they were first retained? 

23 A. McAndrews? 

24 0. Correct. 

Page34 
1 A. What relationship? 

2 o. What experience did you have with 

3 McAndrews when you first retained them? 

4 A. He was good. 

5 o. How often did you meet with him or speak 

6 to him? 

7 A. Once a year. 

8 o. Did he file corporate returns or other 

9 documents for the company? 

10 A. No. I had to file them. He just made 

11 sure they were all done right, I believe. 

12 o. Have you ever had occasion to hire a 
13 criminal lawyer? 

14 A. I did in 1990. My mom and dad had to 

15 hire one. Not me. 

16 0. Did you hire a criminal lawyer for your 

17 mom and dad? 

18 A. No. They hired one for me. 

19 0. Who was that? 

20 A. Give me a second. You're digging back 

21 far in my memory. Driscoll was the last name. 

22 o. This was a McHenry County-based criminal 

23 lawyer? 

24 A. No. Des Plaines. 

0ESQUIRE 
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1 o. Page 35 
What was the general nature of the reason 

2 for the need for a lawyer? 

3 A. Drug possession. 
4 0. Were you convicted of it? 
5 A. Yes. I pied guilty. 

6 o. That was a Cook County case, then? 

7 A. No. It was a McHenry County case. 

8 0. The lawyer was in Des Plaines, though? 
9 A. Yes. 

10 o. But he represented you in McHenry County 
11 in criminal court? 
12 A. Yes. 

13 0. Throughout the case you met with the 

14 lawyer? 

15 A. A few times. 

16 o. While Popovich represented you in the 
17 underlying personal injury case, did you ever 

18 communicate with any other lawyers about your case? 
19 A. At the end, yes. 

20 0. Popovich withdrew sometime in March 2015? 
21 A. Correct. 

22 0. And Brad Balke entered his appearance on 
23 March 19, 2015. Does that sound correct? 

24 A. That is correct. 

1 0. 
Page 3ti 

Popovich also withdrew that day, right? 

2 A. I don't know if it was on the same day. 

3 I'd have to look at the paperwork. 

4 o. Besides Mr. Balke, had you talked to any 

5 other lawyers towards the end of the relationship 

6 with Popovich? 

7 A. Yes. 

8 o. How many? 

9 A. Hundreds. 

10 o. Hundreds of lawyers? 

11 A. I'm not kidding. Yes. 

12 o. Did you ask those lawyers to take your 
13 case? 

14 A. I asked them to review it. 

15 o. Did any of them take the case? 

16 A. No. 

17 o. They all reviewed it, though? 

18 A. Yes. Most took the time to review it. 

19 o. Did any of them tell you why they didn't 

20 want to take the case? 

21 A. There were different reasons I got from 

22 various. Some people just didn1 get back to me and 

23 some people wrote me letters. I think I gave you 

24 some of those. But I got various reasons back from 
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1 attorneys. 

2 0. I don't recall seeing any lawyers, but I 

3 would ask you to search for those. 

4 MS. WILLIAMS: We'll search for those. I'll 

5 make a note. 

6 BY MR. FLYNN: 

7 O. As you sit here, do you recall the basis 

8 for any attorney declining to take your personal 

9 injury case over from Popovich? 

10 A. Say that again. 

11 0. As you sit here today, do you recall any 

12 of the reasons why any attorney declined to take 

13 your personal injury case over from the Popovich 

14 firm? 

15 A. Yes. 

16 0. What were those reasons? 

17 A. I remember a few. One I was looking at 

18 local lawyers in McHenry County and I was told 

19 like - I can name them. My sister was married to 

20 him. 

21 Anyway, I was told if Tom Popovich says 

22 you don't have a case, you don't have a case and 

23 we're not even going to look at it. That I got a 

24 lot of it. 

1 A. Yes. 
Page 39 

2 0. Who was that? 

3 A. There was at least three firms downtown 

4 here right near the Daley Center that I came down to 

5 see and I don't remember their names, but they - I 

6 got the same thing out of all three of them. 

7 0. Did any of the lawyers give you any other 

8 reason for declining your case? 

9 A. Mostly it was because they knew Popovich 

10 or it was the McGuire settlement. 

11 0. Did any lawyer tell you that they didn't 

12 want to take your case because there was 
13 questionable liability against David Gagnon? 

14 A. No. 

15 0. Did any lawyer tell you that there was 

16 questionable liability against the property owners, 

17 the McGuires? 

18 A. No. 

19 0. We're jumping ahead, but did you have 

20 different lawyers that handled a binding arbitration 

21 or binding mediation for you in the undertying case? 
22 A. Yes. 

23 0. Their name was Baudin? 

24 A. Yes. 

Page vu Page 40 
1 Q. That's one reason. Any others? 1 0. Why did Brad Balke not handle the binding 
2 A. That I got locally a lot of. As I 2 arbitration? 

3 started to work away from local further out finding 3 A. I fired him. 

4 attorneys, the thing was your decision to settle 4 0. When did you fire Brad Balke? 

5 with the McGuires was a mistake and we don't take it 5 A. I'd have to look at the dates. I'm not 

6 because of that. 6 sure, exactly. 

7 0. Who said that? 7 0. Why did you fire him? 

8 A. Sal Ferris. 8 A. Because he forced me to undergo the exac 

9 Q. When did you speak to Sal Ferris? 9 mediation at the McHenry County court in front of 

10 A. I don't know the exact date. 10 Judge Meyer that Hans Mast set up that I 

11 0. When did he - 11 specifically said no to. 

12 A. He wasn't the only one. 12 0. When was this mediation? 

13 0. When did he say that to you, that you 13 A. I'd have to look at the dates again. 

14 just described? 14 0. Was it a pretrial conference? 
15 A. Hesaiditinaletterandhesaiditon 15 A. Yes. 

16 the phone and he sent me an e-mail, I think. I 16 0. You actually attended this pretrial 

17 don't remember the ways that he contacted me. I'd 17 conference? 

18 have to go back and look. 18 A. Yes, I did. 

19 MS. WILLIAMS: We'll find it. 
20 BY MR. FLYNN: 

21 O. Besides Sal Ferris, can you recall any 

22 other attorney, specifically, that told you they 

23 wouldn't take the case because of your settlement 

24 with the McGuires? 

19 
20 
21 
22 
23 
24 

0. 
A. 

o. 
A. 

said no. 
Q. 

What happened? 

I said no. 

You said no about what? 

They offered an amount of money and I 

The defendants offered an amount of 
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1 money? 
2 A. Yes. 

3 o. Was this before or after the McGuires 

4 settled out of the case? 

5 A. They were settled. 

6 0. So there was an offer of settlement from 

7 David Gagnon or his insurer? 

8 A. Yes. 

9 0. Do you recall what that amount of money 

10 was? 

11 A. $50,000. 

12 0. You refused the offer? 

13 A. Yes. 

14 0. Why did that cause you to fire 

15 Brad Balke? 

16 A. He wouldn't take it any further than that 

17 and he agreed to when I hired him. He agreed that 

18 that was not going to be the end of it and then he 

19 changed his tune, and I said, you know what - and 

20 the other thing was, I finally got through to the 

21 Baudins who I wanted to take the case because they 

22 had helped my family- his dad helped my family 

23 many eons earlier. 
24 0. Did you ever talk to Brad Balke about the 

Page 42 
1 liability or lack of liability by the McGuires, the 

2 property owners in the case? 

3 A. I don't think so. We were on the Gagnon 

4 case. 
5 0. You didn't discuss the McGuires? 

6 A. There may have been a word or something, 

7 but that's not what he was there for. 

8 o. He never gave you an opinion one way or 
9 the other whether the settlement was appropriate? 

10 A. I don't believe Brad did, no. Like I 

11 said - I don't think he did. 

12 o. At some point after your accident did you 

13 hire the Daley Disability Law Firm? 

14 A. Yes. 

15 0. Was that for --

16 A. I didn't hire. 

17 Q. I know you're anticipating what I'm 

18 saying. 

19 A. I was trying to correct myself. I did 

20 not hire. 

21 Q. Either way, let me try to get out my 

22 question before you raise any kind of response, just 

23 so she can take down -

24 A. Count before I answer. 

0 ~ESQUIRE ~ vtfO>•'ll◊h Hl(UllOI,; 

Page 43 
1 0. That's a good idea. 

2 Did you ever retain the Daley Disability 

3 Law Firm? 

4 A. NO. 

5 o. Did you have any relationship with Daley 

6 Disability -

7 A. Yes. 

8 o. - Law? Let me finish it before you 

9 answer. I know you're anticipating what you think 

1 O I'm going to say, but it might not come out the way 

11 you think. Either way, she can't take down both of 

12 us talking over each other. 

13 What relationship did you ever have with 

14 the Daley Disability Law Firm? 

15 A. They stepped in as a substitute counsel 

16 for the law firm that I did hire. 

17 o. You originally hired some other law firm 

18 to represent you in connection with social security 

19 disability? 

20 A. Yes. 

21 0. What was the name of that original law --

22 A. The lady's ladies name was 

23 Margaret Bradshaw. 

24 o. You terminated your relationship with her 

Page"l-4 
1 one way or another? 

2 A. No. 

3 0. Why did Daley Disability Law substitute 

4 in for her? 

5 A. I was told by - I have to go back and 

6 look at the communications exactly how it happened, 

7 but I was told that. basically, they are going to be 

8 taking over the hearing part of it. I don't know 

9 why. I don't know whether they sub out work. I 

10 don't know how it works. 
11 0. Would it be fair to say that you first 

12 retained Ms. Bradshaw in 2012 sometime? 

13 A. I'd have to go back and look. 

14 o. Is that approximately when you applied 

15 for social security? 
16 A. It sounds like ii. 

17 0. The Daley Disability Law Firm came in 

18 sometime in 2012 as well? 

19 A. I don't know exactly when. I don't know. 

20 o. Would it be 2012 or 2013? 

21 A. I know that they were there and - I know 

22 that something had to be signed when we went in for 

23 the hearings. Margaret Bradshaw had to sign 

24 something for the judge allowing Daley Disability to 
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1 represent me at the hearings. I don't know when 
2 exactly they got involved. That's behind the 

3 scenes. I didn't have anything to do with that. 

4 Q. Did you file for bankruptcy while your 

5 personal injury case was pending? 
6 A. Yes. 

7 Q. When did you file for bankruptcy? 

8 A. I'd have to look at the paperwork again, 

1 

2 
3 

4 

5 

6 

7 
8 

Q. 
1-age 47 

Did Caroline McGuire give a deposition in 

that case? 

A. I believe so, yes. 
Q. Were you present for that dep? 

A. No. 
Q. What about Bill McGuire's deposition? 

A. I was not present. 
Q. Did you e-mail back and forth with 

9 but I don't believe that was until, I want to say, 9 Hans Mast a fair amount during the Popovich firm's 

10 abouteightornine months, but I'm guessing, after 10 representation of you? 

11 the McGuire settlement. 11 A. By "fair amount," what do you mean? 

12 MS. WILLIAMS: The question was what month and 12 Q. Did you regularly e-mail with Hans Mast? 

13 year. 13 A. Yes. 

14 BY THE WITNESS: 14 0. Those e-mail communications have all been 
15 A. I don't know exactly. I'd have to go 

16 back and look at the paperwork. 

17 BY MR. FLYNN: 

18 Q. Did you hire a lawyer to represent you in 
19 a bankruptcy? 

20 A. Yes. 

21 Q. Who was that lawyer? 

22 A. David Stretch. 

23 MS. WILLIAMS: If it helps, we can stipulate to 

24 the date the bankruptcy was filed. 

1 
Page 4o 

MR. FLYNN: That's fine. I think we've got 

2 some e-mails that may reflect when it was. I just 

3 wondered if he knew offhand. 

4 MS. WILLIAMS: I can stipulate, at least, that 

5 it was 2014. 
6 BY MR. Fl YNN: 

7 Q. You filed for bankruptcy while the 

8 Popovich firm was still representing you -

9 A. Yes. 

10 Q. - in the underlying case, correct? 

11 A. Yes. 

15 produced in this case? 

16 A. Yes. 

17 Q. On to the exhibits. This wil be 1. 

18 (WHEREUPON, a certain document was 

19 marked Exhibit No. 1, for 

20 identification, as of 02/19/2020.) 
21 BY MR. FLYNN: 

22 Q. Let me show you what's been marked as 

23 Exhibit 1. These are one set of your Answers to 

24 Interrogatories in our case, the current legal 

Page 48 
1 malpractice case you filed against the Popovich firm 

2 and Hans Mast. 

3 Do you recognize this document? 

4 A. Yes. 

5 Q. We've been providing you with various 

6 copies of the signature page in the case that's been 

7 back and forth between me and your counsel. 

8 I don't, frankly, know if this 

9 verification that's attached is the one that went 

10 with this document, but I'll just ask you, for the 

11 record, if these are your answers, that's your 

12 Q. Sometimes I'll still pause in my question 12 signature, and that this verification is accurate? 

13 so if you could please pause before you answer. 13 A. That is my signature on there, yes. 

14 In the underlying case you answered 14 Q. What was the e-mail address you used 

15 written discovery; is that true? 15 in the communication with Hans Mast? 

16 A. I believe so. 16 A. Primarily it was pdulberg@comcast.net. 

17 Q. Then you later testified at your 17 Q. His address was hansmast@comcast.net? 

18 deposition January 24, 2013, correct? 18 A. And he switched it to at&t.net. 

19 A. If that's the date, yes. 19 Q. Did you use some other e-mail address as 

20 Q. Ultimately, David Gagnon was also 

21 deposed, true? 

22 A. Yes. 

23 Q. Were you present for his deposition? 

24 A. No. 

20 well? 

21 A. I may have accidentally e-mailed him a 

22 couple of times from a Yahoo account. 

23 Q. In answering discovery in our case, the 

24 legal malpractice case, did you search through both 
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2 A. I no longer have the Yahoo account. 

3 Q. Did you search through the Comcast 

4 account? 
5 A. Yes. 

6 Q. Did you search for PDFs or attachments to 

7 those e-mails that you produced? 

8 A. Everything that I got, I turned over. I 

9 had converted the e-mails to PDFs because Comcast 

10 started purging the e-mails after so many years, so 

11 I turned them all into PDFs. 

12 MS. WILLIAMS: The question was what did you 

13 search in your in box. 
14 BY THE WITNESS: 

15 A. What did I search? 

16 BY MR. FLYNN: 

17 Q. Let me ask you a different question. 

18 You produced e-mails in this case? 
19 A. Yes. 

20 Q. You turned e-mails into PDFs and sent 

21 them to your lawyer; is that right? 

22 A. Yes. 

23 Q. Some of the e--mails I reviewed have an 
24 icon that indicates there was a PDF or some other 

1 
Page OL 

attachment to the e-mail. Do you understand that? 

2 A. Yes. 

3 Q. Did you produce the attachments to each 

4 of the e-mails in this case? 

5 A. We went through that. I produced the 

6 attachments that I still had. 

7 Q. There were some that were not available, 

8 correct? 

9 A. Yeah. When I looked at them, 99 percent 

10 of them were already part of some other document 

11 that we turned over. I think 100 percent of them. 

12 Q. At some point in time while Hans was 
13 handling your case, did he start to communicate with 

14 you relative to his analysis of the McGuires' 

15 liability in the case? 

16 A. Yes. 

17 Q. Did he start to generally advise you that 

18 he didn't believe that there was a strong case for 

19 liability against the McGuires? 

20 A. Yes. 

21 Q. Is ii fair to say that Hans' opinion was 

22 that the McGuires did not have liability in the case 

23 because they did not control the work that 

24 David Gagnon was doing? 

~ESQUIRE ~ Vtf0;1not. ~O\Uf;Ql,S 

1 A. Yes. 
Page o1 

2 Q. That's generally a fair summary of Hans' 

3 opinion? 
4 A. Not quite exactly those words, but yeah. 

5 Q. The McGuires' liability as property 

6 owners was questionable because based on Hans' 

7 analysis of the evidence, they did not control the 

8 work or the manner of work of David Gagnon on the 

9 date of the accident; is that a fair summary? 

10 A. Depends on which time he said that. 

11 Q. Did he say things like that over and over 

12 again? 
13 A. He did say things like that, yes. 

14 Q. Again, I don't want to go over the facts 

15 you already testified to with regards to the date of 

16 the accident. At some point in time was 

17 William McGuire swimming in the swimming pool? 

18 A. Yes. 

19 Q. Was that an above ground pool or -

20 A. Above ground. 

21 Q. Was there a fair amount of time during 

22 the day that Mr. McGuire was inside the house 

23 watching television? 

24 A. Maybe - he went inside the house for 

1 
Page OL 

probably about 45 minutes before the accident 

2 happened. I don't know that he was watching 

3 television. 

4 MR. FLYNN: Let's mark the next exhibit as 2. 

5 (WHEREUPON, a certain document was 

6 marked Exhibit No. 2, for 

7 identification, as of 02/19/2020.) 

8 BY MR. FLYNN: 

9 Q. Showing you what's been marked as 

10 Exhibit 2, which is an e-mail chain including 

11 e-mails from November 18, 2013, are these e-mails 

12 between you and Hans Mast? 

13 A. It looks like it, yes. 

14 Q. I think the lime stamps on these e-mails 

15 go from the bottom, which would be page 2, to the 

16 top oflhe first page, correct? 

17 

18 

19 

20 
21 
22 
23 

24 

A. It's backwards, yes. 

Q. In the original e-mail at 1 :28 p.m., did 

Hans Mast relay to you a $5,000 settlement offer 

from the McGuires? 

A. Which - where are you at? 

Q. We're on Exhibit 2, which is also labeled 

as Bates label POP 181. At the bottom of the page, 

does Hans relay to you a settlement offer for 
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1 $5,000? 

2 A. Yes. 

3 Q. He was telling you that the McGuires' 

4 attorney offered to settle the case for $5,000? 

5 A. Yes. 

6 Q. Did you have an understanding that that 

7 was a settlement just for the McGuires, not 

8 including David Gagnon? 

9 A. Yes. 
10 a. In the e-mail Hans says, quote, "As we 

11 discussed, they have no liability in the case for 

12 what Dave did as property owners. So they will 

13 likely get out of the case on a motion at some 

14 point, so my suggestion is to take the $5,000 now." 

15 Is that an accurate reading? 

16 A. Of that sentence, yes. 

17 a. Is It fair to say that he suggested that 

18 you take the $5,000 but didn't force you to take it? 

19 A. It says, "So my suggestion is ... " 

20 Q. Then did you respond to the e-mail? 

21 A. Yes. 

22 Q. Hans replied again at 8:07 p.m. that same 

23 day, right? 

24 A. Yes. 

-Page b4 
1 Q. He said, "Paul, whether you like it or 

2 not, they don't have a legal liability for your 
3 injury because they were not directing the work.n 

4 Is that right? 

5 A. Part of it, yes. 

6 Q. Was my prior summary of Hans' legal 
7 analysis a fair summary in view of these e-mails and 
8 his opinion that he relayed lo you? 

9 A. I think it went further than this, and 
10 other things, but yes. 

11 Q. As far as these e-mails, I've 
12 accurately -

13 A. This e-mail, yes. 

14 Q. What else did he tell you about the 

15 McGuires and why he didn't think they would be found 

16 liable in the case? 
17 A. I'm pulling out of memory because I can't 

18 quote which document it's off of. 

19 Q. That's what we're here for. 

20 A. I can only give you the gist. 

21 Q. I'll ask you for the exact language, but 

22 if you don't have it-

23 A. At one point he defined what an 

24 independent contractor is for me and he said that 

1 
Page 55 

David was an independent contractor and that the 

2 McGuires weren't liable because they had hired 

3 somebody outside even though it's their own son, 

4 he's an adult, outside to do the work and that they 

5 weren't responsible. 

6 Q. By the way, how old was David at the time 
7 that this accident occurred? 

8 A. I'm adding. If I was 41 - I don't know 

9 what his birthday is, but I'm assuming he would be 
10 44, 45. 

11 Q. Is it fair to say that there were two 

12 40-plus-year-olds, a 41-and a 44-year-old trimming 

13 trees with a chainsaw in David's parent's backyard 

14 that day, correct? 

15 A. I was not using it. There was one 
16 44-year-<>ld using a chainsaw. 

17 Q. You, the 41-year-old was holding some 

18 branches for him? 

19 A. Yes. Just before the accident, yes. 

20 Q. Up until this point in time when Hans is 
21 providing this legal analysis to you, you had a fair 
22 number of occasions to interact with lawyers, as 
23 we've discussed today, correct? 

24 A. At this point, the only lawyer that I 

Page 06 
1 interacted with was the first one. 

2 a. I'm talking about in your lifetime. You 

3 had a corporate lawyer, you had a criminal lawyer, 

4 another personal injury lawyer -

5 A. I didn't hire -

6 a. Let me finish. You had experience with 

7 lawyers representing you up to this point in time? 
8 A. Yes. 

9 a. Did you have an understanding that 

10 lawyers evaluate cases differently? 

11 A. Yes. 
12 a. And judges evaluate cases differently? 
13 A. Sure. That's fair. 

14 a. Would it be fair to say that some laws in 

15 our country are clearer and some are open to 
16 interpretation? 

17 A. I think all of them are. 

18 MS. WILLIAMS: Objection. Calls for 
19 speculation. 

20 If you understand the question, you can 

21 answer it. 
22 BY MR. FLYNN: 

23 a. Would you say, for example, that the tax 

24 code is a little more clearcut than common law 
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1 that's created by cases and case precedent? 1 A. Do you want the Monday morning 

2 A. I'm not real familiar with tax law. I 2 quarterbacking version or at the time? 
3 have accountants for that. 3 Q. I'm asking if at that time you felt that 
4 Q. How about an easier question. The stop 4 he truly believed that the McGuires did not have 
5 sign means that you stop, and if you go through it, 5 liability? 
6 it's pretty clear that you're liable for a traffic 6 A. At the lime I trusted him, yes. I hired 
7 violation? 7 him to represent me, and yeah. 
8 A. I'll agree with that. 8 Q. You believed that he was relying his 
9 Q. The legal liability for a property owner g honest legal opinion to you at that time? 
10 in Illinois might be a little more complicated; is 10 A. Yes. 
11 that a fair statement? 11 Q. Including on November 18, 2013? 
12 A. I don't know. 12 A. Yes. 

13 Q. Would it be fair to say, in your opinion 13 Q. You did not accept the settlement offer 
14 or your knowledge of the law, the property owner 14 of $5,000 that he relayed to you on that day, 
15 isn't necessarily liable because somebody is injured 15 correct? 
16 on their property? 16 A. Correct. 
17 A. Are you talking about what I know now or 17 Q. Did you ultimately meet with Hans to 
18 what I knew back when this was? 18 discuss the settlement offer? 
19 Q. At any time. 19 A. I think it was the day before this, but 
20 A. What I know now is in the circumstances 20 I'm not sure. It was either the day before or the 
21 that we were in, they were very liable. 21 day after. 
22 0. I'm just asking if -just because 22 MS. WILLIAMS: I think the question was, did 
23 somebody is injured on a property owner's property, 23 you meet with him, at all, not the date. 
24 they are not necessarily liable, correct? Other 24 

Page oo 
1 factors are required too. 
2 MS. WILLIAMS: I'm going to object for-he's 
3 not an expert and can't testify to legal analysis. 
4 BY MR. FLYNN: 
5 Q. As you sit here today, do you know 
6 whether a premises liability case involves multiple 
7 factors to prove liability against the property 
8 owner? 

9 A. I don't know. I'd say that's fair. 
10 You're asking the wrong person for that. 
11 Q. It was Hans' opinion that the McGuires 
12 did not control the work based on the evidence, 
13 correct? 
14 A. In my opinion? 
15 Q. That's not what I'm asking. 
16 Was it Hans' opinion -
17 A. I can't -
18 Q. Let me just finish. 
19 Did Hans tell you that rt was his opinion 
20 that the McGuires were not liable because they did 
21 not control the work? 
22 A. He said that right there, yes. 
23 Q. Do you believe that he truly felt that 
24 way? That was his legal opinion? 

Page 60 
1 BY THE WITNESS: 
2 A. Yes. 
3 MR. FLYNN: Can we mark this as Exhibit 3, 

4 please. 
5 (WHEREUPON, a certain document was 
6 marked Exhibit No. 3, for 
7 identification, as of 02/19/2020.) 
8 BY MR. FLYNN: 

9 a. Showing you what's been marked as 

10 Exhibit 3. Do you recognize this memorandum? 

11 A. Yes. 
12 Q. You may have seen it from the document 

13 production that we made in this case. This is a 

14 memorandum drafted by Hans Mast, which purportedly 
15 memorializes a meeting that he had with you on 
16 November 20, 2013. 
17 Does this refresh your memory as to when 

18 you met with him or if you met with him? 

19 A. If he took the memorandum on the same 
20 day, then sure. 

21 Q. In the memo Hans says, "I met with Paul 
22 and his friend." 
23 Do you see that? 
24 A. Yes. 
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1 0. Did you meet with Hans and some third A. Did I tell Paul? 

Page 63 

2 person - 2 o. I'm sorry. Did you tell Hans that? 

3 A. Yes. 3 A. That I wanted to read the McGuires and 

4 0. - at or about this time regarding the 4 David Gagnon's depositions? 
5 case? 5 O. Yes. 

6 A. Yes. 6 A. Yes, I did. 

7 0. Who was that friend? 7 0. What was the purpose of your wanting to 
8 A. Tom Kost. 8 review those depositions? 

9 0. Who is Tom Kost? 9 A. Hans had told me that what they said in 
10 A. My brother. 1 O their depositions meant that they had no liability. 

11 0. Not that it matters necessarily for 11 0. You wanted to review the testimony to 

12 privilege purposes, but can you tell me how Tom Kost 12 determine whether you wanted lo consider the $5,000 
13 is your brother? 13 settlement offer; is that correct? 

14 A. We have the same mom. 14 A. Right. 

15 0. He was with you and observed the meeting 15 0. Did you do that? 

16 between you and Hans? 16 A. Eventually, yes. 

17 A. Yes. 17 O. Before you accepted the offer? 

18 0. The $5,000 settlement offer was 18 A. I think so. 

19 discussed, correct? 19 Q. So sometime after this meeting on 

20 A. Yes. 20 November 20, 2013 and before you accepted the 

21 O. At that time did Hans. again. relay his 21 settlement offer on January 29, 2014, did you review 
22 opinion as to the questionable liability about the 22 those three deposition transcripts? 

23 McGuires - strike that. 23 A. I'll correct you. I did not accept the 

24 Did he relay to you his opinion about the 24 offer on January 20th. I signed a release on 

Page 62 
1 questionable nature of the McGuires' liability? 
2 A. At the meeting with Tom, yes. 

3 0. He advised you they maintain they were 

4 not directing Dave's work. That was the McGuires' 
5 position, correct? 
6 A. I don't know that he stayed on that at 

7 that meeting. At different times he gave different 

8 reasons. 
9 0. The next line says, "Paul maintains the 

10 McGuires controlled everything that Dave was doing." 

11 Is that an accurate reflection of your 

12 opinion? 
13 A. Yes. 
14 0. As you sit here today, do you know if 

15 that statement is consistent with your own 

16 deposition testimony from the underlying case? 
17 A. Yes. 

18 0. We'll come back to that. Did you tell 

19 Hans that you wanted to read the depositions of the 
20 McGuires and David Gagnon's depositions? 

21 A. Say that again. 

22 0. Did you tell Paul that you wanted to read 

23 the depositions of the McGuires and Dave Gagnon's 
24 depositions? 

1 January 29th. 
Page 64 

2 0. Fair point. Did you read the depositions 

3 between those two dates, November 20, 2013 and 
4 January 29, 2014? 

5 A. Yes. 

6 0. Those are -

7 A. I believe I asked him --1 don't know -

8 it may be a little earlier because I don't know that 

9 I asked him before or after the meeting. I don't 

10 remember. I'd have to go back in the e-mails to 
11 give the date. 

12 0. Some point in lime between those two 

13 dates you read the deps? 

14 A. I may have asked for them before. I 
15 don't know without seeing the e-mail. It was, 
16 roughly, in the last quarter of that year, yes. Or 

17 the first month. I don't remember the first time 

18 that I asked to read them. I don't remember off the 

19 top of my head. 

20 0. At any point in time did you ever grant 

21 Hans authority to make a settlement demand in the 
22 case? 

23 A. No. 

24 MR. FLYNN: Mark this as Exhibit 4. 
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1 (WHEREUPON, a certain document was 

2 marked Exhibit No. 4, for 

3 identification, as of 02/1912020.) 

4 BY MR. FLYNN: 

5 Q. Showing you what's been marked as 

6 Exhibit 4. This is a ccpy of the original complaint 

7 in this instant case. It reflects a filing date of 

8 November 28, 2017. 
g Is this your original legal malpractice 

10 complaint against the Popovich firm and Hans Mast? 
11 A. I believe so. 
12 Q. Did you review and approve the 

13 allegations in this complaint? 
14 A. For the most part. I wanted to reword 
15 some things, but the lawyer, they do their thing. 

16 Q. At the time you were represented by the 

17 Gooch firm is when you filed this lawsuit, correct? 

18 A. Yes. 

19 Q. Directing your attention back to 
20 Exhibit 1, if you still have it. If you cculd tum 

21 to page 10. 

22 The answer to Interrogatory No. 24 

23 indicates that on November 4, 2013, Mast was granted 
24 authority to investigate a settlement but a specific 

t-'age oo 
1 dollar amount was never provided. Do you see that? 

2 A. He was verbally granted authority to 

3 investigate, yes. 

4 Q. Who did you want him to investigate a 

5 settlement with? 

6 A. The McGuires. 

7 Q. Just the McGuires or the McGuires and -

8 A. He wanted to do it. I didn't. I said, 

9 "If you want to look at that, go ahead." 

10 Q. Did you grant him authority to 

11 investigate a settlement with David Gagnon as well? 

12 A. I don't know if I did or not, off the top 

13 of my head, but that would have been much later. 

14 Q. Eventually did you tell Hans that you 

15 would agree to accept the $5,000 settlement offer 

16 from the McGuires? 

17 A. Eventually did I tell him that? 

18 Q. Yes. 

19 A. Yes. 

20 Q. When did you tell him that? 

21 A. I want to say just before Christmas in 

22 December of 2013. 

23 Q. There's no doubt in your mind that you 

24 relayed your acceptance of the $5,000 settlement 

0 ~ESQUIRE ~ OfH)}<ll(;~ $0lUti01'5 

1 
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offer to Hans Masi before Christmas Day, which would 

2 be December 25, 2013? 

3 A. Right. 

4 Q. Then did Hans mail to you a settlement 

5 release by letter dated January 24, 2014? 

6 A. I'd like to see the letter, but yeah, I 

7 believe so. 
8 Q. I believe it's -
g A. I believe he had to mail It a couple 

1 O times because I didn't get it. 

11 MR. FLYNN: Let's mark Exhibit 5. 

12 (WHEREUPON, a certain document was 

13 marked Exhibit No. 5, for 

14 identification, as of 02/19/2020.) 

15 BY MR. FLYNN: 

16 Q. Showing you what's been marked as 

17 Exhibit 5. I'll represent to you that this is a 

18 ccpy of the seccnd amended complaint that you filed 

19 in this case by your new lawyers, your current 

20 lawyers. If I could direct your attention to 

21 Exhibit D attached to this Exhibit 5. 

22 Is Exhibit D a January 24, 2014 cover 

23 letter from Hans Mast to you enclosing the general 

24 release and settlement agreement from defense 

1 counsel for Caroline and Bill McGuire? 
l-'age68 

2 A. That's what it says. 

3 Q. In the letter did he ask you to - it 

4 looks like it might be a typo. It says, "Please 

5 release and return it to me in the enclosed 

6 self-addressed stamped envelope at your earliest 

7 convenience." 
8 A. Right, but I believe it was just a 

9 release - it was all tied into one. 

10 Q. This letter is unsigned. Did you receive 

11 the letter unsigned? 

12 A. Did I receive this unsigned? 

13 Q. Yes. 

14 A. Yes. 

15 Q. Have you ever seen a signed copy of this 

16 letter? 

17 A. No. 

18 Q. If I could direct your attention to the 

19 next page of Exhibit D. Is that page 1 of the 

20 general release and settlement agreement? 

21 A. Exhibit D? 

22 Q. Correct. 

23 MS. WILLIAMS: 

24 

Tum the page. 
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1 BY MR. FLYNN: 

2 Q. Is this what you received attached to the 

3 cover letter? 

4 A. I don't think so. Let me see. Yes, this 

5 looks like it because it's got these things I 

6 remember. 

7 Q. When did you receive this letter and the 

8 attachment? 

9 A. I would say I wrote back on January 29th 

10 and I probably got it that day, signed it and sent 

11 it back. 

12 Q. The copy of the release is also unsigned 

13 It's attached as exhibit - part of Exhibit D to 

14 your second amended complaint. 

15 Do you see the signature lines and the 

16 notary signature here that's missing? 

17 A. Yes. 
18 Q. Is this the document that you signed and 

19 sent back to Hans Mast? 

20 A. The document that I signed had my 

21 signature. 

22 Q. I'm asking if this is the same document 

23 that you signed and sent back to him? 

24 A. Yes. 

1 Q. 
Page 70 

Right now we don't have a signed copy. I 

2 don't know that I've seen one in the case. 

3 MS. WILLIAMS: Can we go off the record for a 

4 second? 

5 MR. FLYNN: Sure. 

6 (WHEREUPON, discussion was had 

7 off the record.) 

8 BY MR. FLYNN: 

9 Q. Is there any doubt, in your mind, that 

10 Exhibit Dis the letter and attachment that you 

11 received from Hans Mast? 

12 A. No. I believe that this is it. 
13 0. You signed some copy of this release and 

14 sent it back to Hans on January 29; is that correct? 

15 A. Yes. 

16 Q. You accepted the settlement offer prior 

17 to Christmas and presumably defense counsel or Hans 

18 drafted the settlement release and then Hans mailed 

19 il to you, correct? 

20 A. Yes. 

21 Q. At any point in time from December 25th 

22 until you received this settlement release, did you 

23 contact any lawyer to discuss whether it would be 

24 appropriate lo let the McGuires out for 5,000? 

~ESQUIRE 
~ ono,11101, ,onJtH:11<~ 

1 A. I believe I contacted Hans again. 
t-"age,, 

2 Q. Besides Hans, did you talk to anyone 

3 else? 

4 A. No. 

5 Q. Was there anything preventing you from 

6 seeking a second opinion from some other lawyer at 

7 that time? 

8 A. No. 

9 Q. Directing your attention lo Exhibit E 

10 attached to the second amended complaint, the second 

11 amended complaint, again, being Exhibit 5. Is this 

. 12 an e-mail from you to Hans on January 29, 2014? 

13 A. This is the e-mail chain between me and 

14 Hans, yes. 

15 Q. Down below at the bottom of the page, 

16 January 29 at 10:51 a.m., tt appears that you were 

17 questioning Hans regarding some of the language in 

18 the release, induding social security disabiltty 

19 check boxes. Do you see that? 

20 A. Yes. 

21 Q. Hans responded to you and then at the top 

22 of the page here al 1 :59 p.m. it says, "Okay, it's 

23 signed and in the mail." 

24 A. Correct. 

Page72 
1 Q. What did you mean by that? 

2 A. I signed it and mailed it. 

3 Q. Did you -where did you mail it from? 

4 A. My home. 

5 Q. How did you do that? 

6 A. Put a stamp on the envelope and put it in 

7 the mailbox, put the flag up and waited for the 

8 mailman. 

9 Q. Is the mailbox attached to your home or 

10 is it-
11 A. It's out on the street. 

12 Q. You walked down there and you put the 

13 mail - the envelope in the mailbox, put the flag up 

14 and-

15 A. That is correct. 

16 Q. Your understanding of signing that 

17 release and sending it back to your lawyer was that 

18 you would agree to take the $5,000 settlement, 

19 correct? 

20 A. Yes. 

21 Q. Hans didn't deliver the letter to you 

22 personally. He mailed it to you, correct? 

23 A. 
24 Q. 

He mailed it to me? 

He mailed it to you. 
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1 A. Correct. U.S. mail. 

2 Q. Do you recall an allegation in your 

3 complaint or amended complaint or second amended 

4 complaint in this case alleging that you were 

5 pressured or alleging undue influence by Hans in 

6 urging you to accept the $5,000 settlement from the 

7 McGuires? 

8 A. Yes. 

9 Q. How is it, as you sit here today, can you 

10 tell me how Hans unduly influenced you to accept the 

11 $5,000 settlement offer? 

12 A. I don't know what Hans was thinking. How 

13 did I feel influenced? 

14 Q. Unduly influenced. 

15 Let me put it this way. He didn~ put a 

16 gun to your head? 

17 A. No. 
18 Q. He suggested that you take the 

19 settlement? 

20 A. Correct. 

21 0. He didn't force you to take the 

22 settlement? 

23 A. Correct. 

24 0. It was your decision? 

Page 74 
1 A. Correct. 

2 Q. You signed it and you sent it back to him 

3 in the mail? 

4 A. Yes. 

5 Q. Aside from your e~mails with Hans on 

6 January 29, did you call him that day? 

7 A. I believe so. 

8 Q. Did you also discuss whether it was 

9 appropriate to accept the McGuires' $5,000 
10 settlement offer at that time? 

11 A. Yes. 

12 Q. You deliberated on it and decided to take 

13 it, correct? 

14 A. There wasn't much - it was take it or 

15 get nothing. 

16 Q. You had the opportunity to deliberate on 

Q. 
Page 75 

Did you call Hans or e-mail him and 
2 question him with respect to the evidence, the 

3 testimony contained in those deposition transcripts? 
4 A. Yes. 

5 Q. What did you say to him and what did he 

6 say to you? 

7 A. There were many conversations over the 

8 phone and I'm sure some through e-mails. 

9 Q. He continued to tell you that it was his 

10 opinion that the liability on the McGuires is 

11 questionable because they did not control 

12 David Gagnon's work that day, correct? 

13 A. It depends on which time. Sometimes he 

14 said because they didn't tell them how to squeeze 

15 the trigger. It depends which time you are talking 

16 about. 

17 Q. Again, there was nothing preventing you 

18 from seeking a second opinion from some other lawyer 
19 at the lime you signed the settlement release and 

20 sent it back to Hans, correct? 
21 A. From the time I received it, signed it 

22 and sent it back? 
23 Q. Right. 

24 A. No. It was a matter of hours. I got it 

Page 76 
1 that morning. 

2 Q. You decided to mail it that day, right? 

3 A. He needed it. He said now or you're not 
4 going to get anything. 

5 Q. There was nothing preventing you from 

6 seeking the advice of another attorney at that time? 

7 A. At thattime it was time. It was now or 

8 nothing. 

9 Q. You were in the comfort of your own house 

10 when you received the letter, correct? 
11 A. Yes. 

12 Q. You had the ability to go find another 

13 lawyer and ask them to discuss the case at that 

14 time. You had done it hundreds of times earlier-

15 strike that. 

16 After the settlement with the McGuires, 

17 it, correct? 17 you continued to prosecute the case against Gagnon, 

18 A. For that day, yeah. 18 correct? 

19 Q. You had reviewed the transcripts of the 19 A. Yes. 

20 McGuire depositions and David Gagnon's depositions 20 Q. Did you have an understanding as to what, 

21 in order to provide you with some information in 

22 order to determine whether to accept the settlement 

23 offer, correct? 

24 A. I believe I did try to read those, yes. 

21 if any, insurance coverage he had? 

22 A. Yes. 

23 

24 

Q. How much was that? 

A. What time frame are you talking about? 
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Q. What was your initial understanding as to 

2 the limits on David Gagnon's insurance coverage? 

3 A. Hans Mast told me he had $100,000. 

4 a. Was that in an e-mail? 

5 A. There were - not initiaUy, no, but 

6 later on he reiterated that in e~mails, yes. 

7 0. Did you, ultimately, learn that there was 

8 some additional amount of coverage with respect to 

9 Gagnon's policy? 

10 A. Long after Hans Mast was gone, not part 

11 of the case. 

12 Q. How much was the coverage? 

13 A. The AJlstate coverage, I believe, was 

14 300,000. 

15 0. We'll talk about the settlement later, 

Page 79 
1 I believe they were deposed. I don't remember. I'd 

2 have to look at the dates. 

3 Q. Discovery continued on in the case? 

4 A. I believe one doctor was deposed after 

5 the McGuire settlement. I'm not sure, though. 

6 Q. Did Hans continue to represent you for 

7 some period of lime? 

8 A. Yes. 

9 MR. FLYNN: I'll have you mark this as 

10 Exhibit 6. 
11 (WHEREUPON, a certain d9cument wa! 

12 marked Exhibit No. 6, for 

13 identification, as of 02/19/2020.) 

14 BY MR. FLYNN: 

15 Q. Showing you what's been marked as 

16 but did you ultimately settle the case again Gagnon 16 Exhibit 6. Do you recognize this e-mail chain? 

17 for 300,000? 17 A. Yes. 

18 A. I believe it went to binding mediation. 18 Q. This is from September 23, 2014. If we 

19 o. Was there an award of $300,000 based on a 19 go from the bottom up, it appears that Hans said to 

20 high/low agreement? 20 you that he wanted to give you the option of finding 

21 A. Yes. 21 other counsel at this point if you really want to 

22 0. Is it fair to say that if Hans made a 22 take the case to trial, which I think ultimately 

23 mistake about the $100,000 In coverage, that that 23 will be necessary. Correct? 

24 was corrected and there was never any harm done as a 24 A. Are we at "before I proceed" or "that's 

Page 78 
1 result of his -

2 A. No. 

3 Q. Explain to me how you were hanmed by the 

4 representation that there was $100,000 in coverage. 

5 A. You want me to explain? 

6 O. Yes. 

7 A. Had I known the value of the case, I 

8 would have not filed for bankruptcy. 

9 Q. Explain to me why one has something to do 

1 O with the other. 

11 A. Is my family and me going to dump money 

12 into a black hole that we can't recover or is there 

13 a light at the end of the tunnel where I can pay 

14 them back. 

15 0. At the time that you filed for 

1 the very reason"? 
Page BO 

2 Q. "That's the very reason." 

3 Is it fair to say he was suggesting you 

4 find another counsel in the case at that point? 

5 A. Yes. 

6 Q. He also said, "I just do not believe 

7 strongly that defense counsel will offer much in the 

8 way of settlement." 

9 Do you see that? 

10 A. Yes. 

11 Q. That's his opinion regardless of what he 

12 believed the coverage limits to be; is that a fair 

13 statement? 

14 A. Yes. 

15 
16 bankruptcy, had any settlement offer been made from 16 

0. You responded to him, he responded to you 

and then you wrote an e-mail to him at 8:25 p.m. 

17 David Gagnon or his lawyers to you? 

18 A. At the time of when? 

19 0. When you filed for bankruptcy. 

20 A. I don't think so. I'd have to check the 

21 dates, but I don't think so. 

22 Q, As the case was progressing against 

23 David Gagnon, were your doctors deposed? 

24 A. As the case progressed with David Gagnon, 

o~ESQUIRE ~ ()ffQ'iill◊h ~QiWf/Cld 

17 that night? 

18 A. Okay. 

19 Q. Do you see that? Did you say, "First, 

20 I'm sorry that I'm not a better witness to help 

21 prove David cut me with a chainsaw"? 

22 A. Yes. 

23 Q. Did you start to look for other lawyers 

24 to help you in your case against Gagnon at that 
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1 point in time? 
Page 81 

Q. With respect to what points? 
Page 83 

2 A. I believe I did, that summer. This is 2 A. All of it. He was dumping me and he was 

3 fall, September. 3 coming up with his own excuses. 

4 Q. You had already started looking for new 4 0. You and David were the only ones that 

5 lawyers? 5 witnessed this accident? 

6 A. I believe that Hans had told me to start 6 A. Correct. 
7 looking for a new lawyer in April of that year. 7 Q. Based on your understanding of how the 
8 Q. Did he say why? 8 evidence came out in the case, would you agree that 
9 A. We'd have to read his thing. He says 9 there were differences with respect to the version 

10 why. 10 of events? 
11 0. Do you recall why he said that to you? 11 A. Oh, yeah. 
12 A. He did not feel that the case was 12 Q. There were differences between what he 
13 provable against David. He did not feel the value 13 said happened and what you said happened? 
14 of the case was worth it. He did not feel -- 14 A. Oh, definitely. 
15 actually, this is 2014. The dates are rough. 15 Q. Would it be fair to say, then, it would 
16 Q. He thought the case against David was 16 be up to the trier of fact, whether it be a judge or 
17 difficult, correct? 17 a jury, to determine who they believed? 
18 A. Yes. 18 MS. WILLIAMS: Objection. Calls for a legal 
19 Q. Have you ever described the case as a he 19 conclusion. 

20 said, she said with respect to the facts of the 20 You can answer, if you understand. 
21 accident? 21 BY THE WITNESS: 
22 A. He described that to me many times. 22 A. I believe it would be up to a judge or 
23 Q. Have you also - 23 jury, sure. 
24 A. And I used that back, yes. 24 

Page 82 
1 Q. Have you ever described this case as a he 1 BY MR. FLYNN: 

t"'age o"t 

2 said, she said case? 2 Q. At the bottom of Exhibit 7 you say, 
3 A. I may have. I don't know. 
4 Q. It is your word against David Gagnon's as 

3 "Bottom line Hans ... do the best you can with what 
4 you got." 

5 to what happened and whose fault it was that day? 
6 A. That's what Hans explained to me as what 
7 the problem was. 

5 I'm sorry. I didn't mark this one yet. 
6 My apologies. 
7 (WHEREUPON, a certain document was 

8 Q. Did you ever describe the accident as a 8 marked Exhibit No. 7, for 
9 he said, she said? 9 identification, as of 02/19/2020.) 

10 A. I don't think I called David a "she said" 10 BY MR. FLYNN: 
11 or me a "she said." I don't know. Right here I do. 11 Q. Showing you what's been marked as 
12 Q. What do you say there? 12 Exhibit 7. Is this an e-mail chain between you and 
13 A. I said, "I'm sorry that I'm not a better 13 Hans? 
14 witness to help prove David cut me with a chainsaw." 14 A. I don't think it's a chain. I think it's 
15 Q. He was denying that he even cut you, 15 one. 

16 correct? 16 Q. Point is well taken. It's you writing to 
17 A No, he never denied that. 17 Hans? 
18 Q. Whal was yourreason for writing this 18 A. Yes. 
19 sentence in that way? 19 Q. At the bottom it sounds like you had been 
20 A Because Hans said that he believed David 20 in the hospital with a migraine and then you wrote, 
21 over me. 21 'Bottom line, Hans ... do the best you can with what 
22 Q. With respect to what fact at issue? 22 you got." 
23 A. His deposition versus mine. He said that 23 A. Yes. 
24 I didn't make a good witness. 24 Q. What did you mean by that? 
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1 A. He wanted to settle, and I can tell you 

2 right now this letter was written after a very 
3 traumatic experience and - let me read it and 

4 refresh myself. I'm melting down in this letter. 

5 Q. You said after a traumatic experience. 

6 Are you referring to the bankruptcy filing from that 

7 day? 

8 A. That, in combination with migraines, yes. 

9 Q. David Stretch was your lawyer that filed 
10 bankruptcy for you? 

11 A. Yes. 

12 Q. Did you meet with Mr. Stretch and discuss 

13 the bankruptcy process before you hired him? 
14 A. Yes. 

15 Q. How long did you meet with him? 
16 A. I think I asked about it. I don't know. 

17 It may have been a couple of months or a couple 

18 weeks before it got filed. I wanted to learn about 
19 it. 

20 0. Did you, ultimately, list the case 

Page 87 
1 to between April and the time you drafted this 
2 e-mail on September 26? 

3 A. I couldn1 count that high, probably. 
4 Q. Quite a few? 

5 A. Yeah. 

6 Q. Did any of them take your case? 

7 A. No. 

8 MR. FLYNN: Mark this as Exhibit 8. 
9 (WHEREUPON, a certain document was 

1 O marked Exhibit No. 8, for 

11 identification, as of 02/19/2020.) 
12 BY MR. FLYNN: 

13 Q. Showing you what's been marked as 

14 Exhibit 8. Is this an e-mail from you to Hans Mast? 

15 A. Yes. It's an e-mail chain, yes. 

16 Q. On February 22, 2015 at 7:42 p.m. you 
17 wrote to Hans, correct? 
18 A. Yes. 

19 Q. Halfway down in that e-mail message you 

20 said, quote, "Now I'm left wondering ... how hard It 
21 against David Gagnon as an asset in your bankrupt 21 is to sue an attorney?" 

22 filing? 

23 A. Yes, I did. 
22 

23 

A. That is true. 

24 Q. Is that why the bankruptcy trustee became 24 
0. You wrote that? 
A. Yes. 

1 involved with the binding mediation? 
Page 86 

2 A. Yes. 

3 Q. Did you ever meet the bankruptcy trustee? 

4 A. Yes. The first one. 

5 Q. What was the name of that person? 

6 A. The first one was Heeg was her last name. 
7 H-e-e-g, I think. 

8 Q. Again, we established that Brad Balke 

9 became your lawyer in the case on March 19, 2015, 

10 correct? 

11 A. Yes. 

12 Q. Is it fair to say that your relationship 

13 with Hans Mast was deteriorating over the fall and 
14 beginning of the winter of 2015? 

15 A. I would say it had been deteriorating 

16 long before that. You can see from the last exhibit 

17 I'm melting down and ii was already started 

18 deteriorating. 

19 Q. By the time you drafted Exhibit 7, had 

Page88 
1 Q. The next line you wrote, "And yes, I am 

2 and have been looking for someone who will take this 
3 case ... " 

4 A. That is not in reference to suing the 

5 attorney. Thal was in reference to the Gagnon case. 

6 Q. What did the reference to suing an 
7 attorney mean? 

8 A. That was me being angry. 
9 Q. With Hans? 

10 A. Yes. I was seeing red. 

11 Q. You're suggesting that you may sue him? 

12 A. Yeah. I didn't know that I could. I'm 
13 wondering about ii. 

14 Q. You, basically, made a threat, whether it 
15 be a veiled threat or an overt threat to sue him, 

16 correct? 

17 A. Yes. 

18 Q. You, ultimately, sued him for legal 
19 malpractice, right? 

20 you talked to other lawyers about taking your case? 20 A. Yes. 

21 A. I have to go back and look, but probably. 21 Q. Is that what you had in mind when you 

22 If he told me to look at other lawyers in April 22 wrote this? 

23 before this, yes. 23 A. No. This was about dropping Gagnon. The 
24 Q. How many lawyers would you say you talked 24 malpractice is about dropping the McGuires. 
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1 Q. This-

2 A. We're talking - this is 2015. 
3 0. In this 2015 e-mail you are suggesting to 

4 Hans that you may sue him because of the McGuire 

5 settlement; is that right? 

6 A. No. 

7 Q. Then what is it that you're saying to 

8 him? 

9 A. That if he damaged the Gagnon case, I 

10 didn't know if he did or didn't, and I'm threatening 

11 because I'm angry. You can see, again, I'm melting 

12 down here. These are emotional outbursts, I guess. 

13 Q. Moving up the page a little bit also on 

14 February 22, 2015 at 8:14 p.m., you say, "To be 

15 honest, you took this case knowing it was my word 

16 versus his." 
17 A. Yes. 

18 Q. He said, he said, right? 

19 A. Yes. 

20 Q. Is that a fair characterization of the 

21 case, your word against David's? 

22 A. That's how Hans kept describing it. 

23 That's the way I put it back to him, yes. 

24 Q. You didn't correct him or dispute his 

Page SU 

1 characterization, did you? 
2 A. No. I used his characterization. 

3 Q, You agreed with it? 

4 A. He said - how did it go? We had 

5 conversations between these e-mails on the phone. 

6 Then we would hang up and I would get angry and type 

7 it in an e-mail, type whatever it was that bothered 
8 me so he had It. 

9 Q, Let me ask another question, if that's 

10 okay. 

11 Did you ever correct Hans if he called 

12 this a he sald, he said case? Did you ever say it's 

13 more than that? 

14 A. Do I ever say it's more than that? 

15 Q, Did you ever correct him? If he said 
16 it's a he said, he said case, did you say no, that's 

17 not right? 

18 A. He said there's no witnesses. I said, 

19 "I'm a witness." 

20 Q. You're one of the hes. It's your word 
21 against David Gagnon's, as you said in this e-mail? 

22 A. Yes. 

23 MR. FLYNN: If I could have you mark that as 

24 Exhibit 9. 

~ESQUIRE ~ OffOJ<llN< !i◊LIJtWk$ 
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1 (WHEREUPON, a certain document was 

2 marked Exhibit No. 9, for 

3 identification, as of 02/19/2020.) 
4 BY MR. FLYNN: 

5 Q. Exhibit 9, is that Brad Balke's 

6 substitute appearance that was filed on March 19, 
7 2015 in the case against Gagnon? 

8 A. It looks like ii, yes. 

9 Q. Back to Exhibit 5, which Is the second 

10 amended complaint. If I could direct your attention 

11 to Exhibit F. This appears to be a more complete 

12 copy of another e-mail we just talked about. Is 

13 Exhibit F more of the February 22, 2015 e-mail 

14 chain? 

15 A. I'm not sure if that's separate or the 

16 same. Oh, It looks like it. 

17 Q. At 7:20 p.m. Hans wrote to you and said, 

18 "Paul, I can no longer represent you in the case. 

19 We obviously have differences of opinion as to the 

20 value of the case." 

21 Right? 

22 A. Yes. 
23 Q, He says, "I've been telling you over a 

24 year now the problems with the case and you just 

Page 92 
1 don1 see them." 

2 Correct? 

3 A. That's what it says. 

4 Q, Obviously, a difference of opinion, 

5 right? 

6 A. Yes. Are you talking about difference of 

7 opinion as to the value or difference of opinion of 

8 the problems within the case? 

9 Q. Let's go on. He says, "You keep telling 

1 o me how injured you are and completely ignore that It 

11 doesn't matter If you passed away from the accident 

12 because we still have to prove that the defendant 

13 was at fault. While you think it is very clear, it 

14 Is not. My guess Is that seven out of ten times you 

15 will lose the case outright. That means zero. 

16 That's why I've been trying to convince you to agree 

17 to a settlement. You clearly do not want to." 

18 
19 
20 
21 
22 
23 
24 

Did I accurately read that? 

A. Just that part of that paragraph, yes. 

Q. So Hans is telling you that in his 

opinion your case against Gagnon you're going to 

lose It seven out of ten times, correct? 

A. 
Q. 

In this one, yes. 

He's acknowledging that you may have a 
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1 chance. 

2 A. I think later on he says nine out of ten. 

3 Q. In this e-mail he says seven out of ten 

4 you will lose. 

5 A. Yes. 

6 Q. He's recognizing three times out of ten 

7 you may win, right? 

8 A. I don't know what Hans is thinking. 

9 Q. Is that what he said? 

1 0 A. He says seven out of ten times you lose. 

11 Q. You understood that there are risks in 

12 taking the case to trial that you could lose? 

13 A. There are unforeseen risks, yes. 

14 Q. There are always risks, period, in taking 

15 a case to trial? 

16 A. Yes. 

17 Q. Before you hired Brad Balke and after 

18 Hans told you he couldn't represent you, did you 

19 talk to any other lawyers about taking your case? 

20 A. Yes. 

21 Q. How many? 

22 A. I can't tell you. A lot. 

23 Q. Did any of them tell you that they 

24 wouldn't take the case because they didn't think you 

1 could prevail against Gagnon? 

2 
3 

A. No. 

Q. Notone? 

A. No. 
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4 

5 Q. What are the names of any of the lawyers 

6 you talked to about taking your case over from 

7 Popovich? 

8 A. I can't tell you without looking at 

9 documents who it was and what date it was, what it 

10 was between these two. 

11 Q. I don't think documents I produced would 

12 help you in that regard. 

13 I'll just ask you based on your memory 

14 the names of any lawyers you met with from the time 

15 Hans wrote this February 22 e-mail -

16 A. I believe -

17 Q. Let me finish. 

18 A. I believe -

19 MS. WILLIAMS: He has not finished his 

20 question. 

21 THE WITNESS: Sorry. 

22 BY MR. FLYNN: 

23 Q. From the time that Hans wrote this 

24 February 22 e-mail and the time that Brad Balke 

Page~.:> 
1 enters an appearance on March 19. Just the name of 

2 any lawyer you -

3 A. I believe that Sal Ferris that I was 

4 talking about was one of the lawyers that I talked 

5 to. 

6 Q. You're not sure? You believe that he 

7 was? 

8 A. In between this time and this time? 

9 Q. Yes. 
10 A. I believe it's right around then. 

11 Q. What type of law practice does Sal Ferris 

12 

13 

14 

have? 

A. I believe personal injury. 

Q. Did you ever talk to him about taking 

15 your case before that date? 

16 A. Before the date of this e-mail? 

17 Q. Yes. 

18 A. I'd have to look at it. 

19 Q. He wasn't one of the original attorneys 

20 that you spoke with at the beginning of the case? 

21 A. No. 

22 0. Fair to say once Balke entered his 

23 appearance on March 19, 2015 that Mast and Popovich 

24 were no longer your attorneys, correct? 

t A. 
2 Q. 

3 A. 

When Balke enters his appearance? 

Yes. 

I would believe that, yes. 

Page 96 

4 a. They were terminated and Balke stepped 

5 in? 

6 A. Yes. 

7 Q. Can you tell me how the binding mediation 

8 which proceeded on December 8, 2015 evolved and came 

9 to be. 

10 A. I was ordered into it from a bankruptcy 

11 court. 

12 Q. Why is that? 

13 A. I believe that the trustee put a motion 

14 up. I don't know who did it. I assume it was the 

15 trustee and the court ordered that it be put into 

16 binding mediation. 

17 Q. Did you appear at the mediation? 

18 A. Yes. 

19 a. Do you recall the name of the mediator? 

20 A. Not off the top of my head, no. 

21 a. One of the exhibits to your second 

22 amended complaint indicates it was retired Judge 

23 James Etchingham. 

24 A. That sounds familiar. 
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Do you recall how long the mediation 

2 lasted? 

3 A. All day. 

4 Q. Do you know if the parties submitted 

5 mediation briefs or statements to the judge? 

6 A. I believe both sides submitted a whole 

7 bunch of things. 

8 Q. The Boudins represented you in this 

9 mediation? 
10 A. Yes. 

11 Q, Because you had fired Balke by this 

12 point? 

13 A. Oh, yes. 

14 Q, Directing your attention, again, to 

15 Exhibit 5, the second amended complaint and Exhibit 

16 G. Exhibit G is, apparently, a memorialization of 

17 the mediation award. Do you see that? 

18 A. It's how the judge decided to break It 

19 down, yes. 

20 Q. Do you see that there's an award for 
21 future medical expenses of $200,000? 

22 A. Yes. 

23 Q. Since that date of December 8, 2015, have 

24 you received any medical treatment relative to your 

Page 98 
1 injuries-

2 A. Yes. 

3 Q. Let me finish. Strike the question. 

4 Since that date, December 8, 2015, have 

5 you received any medical treatment for your injuries 

6 incurred on January 28, 2011? 

7 A. You're asking since the date of the 

8 binding mediation? 
g Q. That's right. 

10 A. Yes. 

11 Q, What medical treatment have you received? 

12 A. I do an ongoing with the neurologist for 

13 the dystonia. 

14 Q. That's in your right arm? 

15 A. Yes. 

16 Q, Have you calculated the medical bills 

17 that you've incurred since that day? 

18 A. No, I have not. 

19 Q. Are they anywhere near $200,000? 

20 A. It depends if you calculate with or 

21 without insurance. I know what I pay, but then I 

22 have to pay for the insurance that pays for that. 

23 Q. How much have you paid out of pocket 

24 since that date for medical treatment on your arm? 

1 A. I don't know, offhand. 
Page 99 

2 Q. Was there any doctor that opined that you 

3 would require $200,000 in future medical expenses? 

4 A. I believe so. 

5 Q. Who was that? 

6 A. I believe that was Dr. Patel. I don't 

7 know that she said $200,000. She was the doctor 

8 that was handling it at the time. 

9 Q, Did you discuss your injury with the 

10 mediator at the mediation? 

11 A. He did ask me a few questions. 

12 Q. How much time did you spend with him? 

13 A. On and off. He would come in and ask me 

14 questions and then go away and then come in and 

15 would ask me questions and then go away. 

16 I don't remember which one was the 

17 mediator, which one was the Allstate adjuster, which 

18 one was the - I don't remember. 

19 Q. You're not sure which one was the 
20 mediator? 

21 A. They came in and they said they are going 

22 to ask you some questions and I answered them. 

23 Q. As you sit here today, you don't know how 

24 much face time you had with the mediator that day? 

1 A. 
Page 100 

I don1 remember the face of which one is 

2 which. 

3 Q. Did the issue of lost wages ever come up? 

4 A. At the mediation with me? 

5 Q, Yes. 

6 A. I don't remember. 

7 Q, Did you ever make a claim of lost wages 

8 of $250,000? 

9 A. I may have. 

10 Q. Do you know what that was based on? 

11 A. Yeah. 

12 0. What is that based on? 

13 A. Past and future. 

14 Q. What past wages had you ever earned that 

15 could lead to an award of $250,000? 

16 A. To me, that's not a very high number. I 

17 think I asked for more than that. It would be an 

18 average over a certain number of years plus benefits 
19 and that's all lost. 

20 Q. Would it be fair to say that your income 

21 would be accurately reflected in the tax returns 

22 you've produced in this case, so I don't want to ask 

23 you about each one of them? 

24 A. I would say my personal income, yeah. 
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1 Q. Have you filed personal tax returns since 

2 2015? 

3 A. Tried. 

4 Q. I didn't ask you if you tried. 

5 A. No. They won't let me. They said I 

6 don't make enough anymore. 

7 MR. FLYNN: I believe the next exhibit is 10. 

8 
9 

(WHEREUPON, a certain document wa, 

marked Exhibit No. 10, for 

10 identification, as of 02/19/2020.) 

11 BY MR. FLYNN: 

12 Q. I'm handing you what's been marked as 

13 Exhibit 10. This is a six-page binding mediation 

14 agreement. The copy I have is unsigned. 

15 Do you recognize this as the mediation 

16 agreement that governed your December 8, 2016 

17 mediation? 

18 A. Yes. 

19 Q. If I could direct your attention to -

20 first, let me ask you. 

Page 103 
1 Exhibit 4, which is the original complaint in this 

2 case. Page 4, paragraph 16. 

3 A. Okay. 

4 Q. There's a sentence that begins with, 

5 "Unfortunately, a high/low agreement had been 

6 executed by Dulberg reducing the maximum account he 

7 could recover to $300,000 based upon the insurance 

8 policy available." 

9 Do you see that? 

10 A. Yes. 

11 Q. It's not your position or testimony that 

12 Popovich had anything to do with the high/low 

13 agreement? 

14 A. That was a mistake in there. No. 

15 0. You would agree that Popovich had nothing 

16 to do with the high/low agreement? 

17 A. I believe that events that unfolded the 

18 way they did was due to Hans Mast's initial 

19 assessment of the value of the case. 

20 0. Let me ask it a different way. 

21 Do you know why the bankruptcy trustee o 21 Did Popovich have any idea that this 

22 the bankruptcy court ordered binding mediation as 

23 opposed to nonbinding? 

24 A. I have no idea. 

Page 102 
1 Q. On page 4, section F, subsection B - I'm 

2 sorry, 1B. It says, "The parties agree that for 

3 this mediation the minimum award to Paul Dulberg 

4 will be $50,000. Also, the maximum award to 

5 Paul Dulberg will be $300,000." 

6 Do you see that? 

7 A. Yes. 

8 Q. Do you know why the parties agreed to 

9 this highRow agreement? 

10 A. No. 

11 Q. Do you recall alleging in your original 

22 high/low agreement existed when it was entered into? 

23 A. I don~ know. 

24 Q. Do you have any reason to believe that he 

1 did? 

2 A. 

t'age 104 

I don't know. I don't know how much the 

3 Boudins were in contact with them because they 

4 worked together. I don't know. 

5 Q. What do you mean, "they worked together"? 

6 A. They worked together on all different 

7 cases. That's a small county out there. 

8 Q. Did you ever write to Hans and accuse 

9 Popovich of having a conflict of interest because he 

10 may have gone to high school with David Gagnon? 

11 A. I did learn that. 

12 complaint against Popovich that there was a high/low 12 O. Do you believe the fact that someone went 

13 agreement? 

14 A. There is. There was. 

15 MS. WILLIAMS: Can you repeat the question, 

16 please. 

17 (WHEREUPON, the record was read by 

18 the reporter as requested.) 

19 BY THE WITNESS: 

20 A. I don't know. I'd have to read it. 

21 MS. WILLIAMS: I asked her to read it. And you 

22 had answered it previously. 

23 BY MR. FLYNN: 

24 Q. Directing your attention back to 

b..1. ESQUIRE 
~- t>tHJi<TIQti rnLWllO!.~ 

13 to high school with another person may give rise to 

14 a conflict of interest in a lawsuit? 

15 A. I was shooting in the dark and guessing 

16 why they didn't see this as a viable case. 

17 O. Do you think that was appropriate to send 

18 to your lawyer at the time? 

19 A. When you're wondering why they are doing 

20 what they are doing and you learn that and they were 

21 pretty much in the same class and they all knew each 

22 other and it's a small town, let me ask you, are you 

23 friends with the guy I'm suing? That's an 

24 appropriate question. 
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1 Q. You didn't say that. You asked if they 

Page 107 
1 Q. Correct. 

2 went to school together. 2 A. The liability of the McGuires. 
3 A. Correct. 3 Q, What was false about it? 
4 Q. Popovich did not enter into this high/low 4 A. What made them liable and what didn1. 
5 agreement on your behalf, correct? 5 Q. What is it you learned to dispute what 
6 A. Popovich, no. 6 you were told? 
7 Q. When I say "Popovich," I mean generally 7 A. I learned from a reliability expert that 
8 the Popovich firm and your lawyers. 8 had the report there that day that the McGuires 
9 A. This was years later. No. 
10 Q. They had nothing to do with it, right? 

9 provided the tools which made Gagnon an agent of the 
10 McGuires. He was working at their behest. 

11 A. I wouldn't say anything to do with it. 11 Q. Who was this liability expert? 
12 Q. Withdrawn. 12 A. What's his name? 
13 Who drafted this high/low agreement 13 a. He's a doctor? 
14 that's contained in the mediation agreement? 14 A. Yes. 
15 A. I'm not sure who drafted it. 15 Q. Continue on with that paragraph. 
16 Q. Would It have been either the mediator, 16 "Following mediation, Dulberg was advised to seek an 
17 the bankruptcy trustee, your lawyers or the defense 17 independent opinion from an attorney handling legal 
18 attorneys? 18 malpractice matters and received that opinion on or 
19 A. I assume that this would have been an 19 about December 16, 2016." 
20 agreement of all of them. 20 Do you see that allegation? 
21 Q. You don't think Popovich had anything to 21 A. Yeah. 
22 do with drafting this high/low agreement, do you? 22 Q. Who advised you to seek an independent 
23 A. I don't know that he did or didn't. 23 opinion from an attorney handling legal malpractice 
24 Q. Do you have any reason to believe that he 24 matters? 

Page 106 
1 did? 1 A. I believe that was Boudin. 

Page 108 

2 A. At this point, no. 2 Q. You believe that or you know that? 
3 Q. Continuing on in Exhibit 4. Directing 3 A. I know that. 

4 your attention to the bottom of page 4, 4 Q. You alleged it in this complaint so it's 
5 paragraph 10. 5 important that we know who that was. 
8 A. Exhibit 4. Say it again. 6 A. Yes, that was Boudin. 
7 Q. The bottom of page 4, paragraph 20. This 7 Q. Boudin told you to seek an independent 
8 is your complaint against Popovich and Mast. 8 opinion from an attorney that handles malpractice 
9 A. This has been amended since then. 9 matters? 

10 Q. I understand. Paragraph 20 reads, 10 A. Yes. 

11 "Following the execution of the mediation agreement 11 Q. It says you received that opinion on or 
12 with the high/low agreement contained therein and 12 about December 16, 2016. 
13 the final mediation award, Dulberg realized for the 13 A. Yes. 

14 first time that the information Mast and Popovich 14 Q. That's separate and apart from any 
15 had given Dulberg was false and misleading and that, 15 opinion you may have received from a liability 
16 in fact, the dismissal of the McGuires was a serious 16 expert, a doctor, an expert on chainsaws? 
17 and substantial mistake." 17 A. Yes. 

18 Do you see that? 18 Q. Who was the lawyer that you received a 
19 A. Yes. 19 legal opinion from on December 16, 2016? 
20 Q. Can you tell me, as you sit here today, 20 A. I believe that would be Thomas Gooch. 
21 what false and misleading information did Mast and 21 Q. The drafter of this complaint? 

22 Popovich give you? 22 A. I'd have to look at the dates because I 
23 A. That I realized on the day of the - 23 think - December 8th was the mediation; is that 
24 following the execution of the mediation agreement? 24 right? 
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1 Q. Correct. 

2 A. So the 16th would sound about right to be 

3 meeting with Gooch, but I can get that date. 
4 Q. You met with Gooch -

5 A. Soon, within weeks. It was quick. 

6 Q. Now that the door has been opened, you 

7 fired Gooch in this case, correct? 

8 A. Yes. 
9 Q. He drafted this complaint and he's also 

1 O the one that gave you an opinion about legal 

11 malpractice liability on the part of my clients? 

12 A. Yes. 
13 Q. What is it that he told you on 

14 December 16, 2016? 

15 MS. WILLIAMS: Objection. I don't think we've 

16 waived that privilege, but - can we go off the 

17 record for a second? 
18 MR. FLYNN: I don't wantto go off the record. 

19 I've asked this interrogatory in about five 

20 different ways and it hasn't been answered 

21 appropriately. 

22 The allegation was made in the complaint. 

23 That's why I drafted the interrogatory the way I 

24 did. I don't think that there's been a square 

t-'age 110 
1 answer to it. This is clear that you're talking 

2 about a legal opinion. 

3 BY THE WITNESS: 

4 Q. Is this the same wording as we have in 

5 the current complaint? 
6 BY MR. FLYNN: 

7 Q. It's not exactly. 

8 A. What would this be valid for, then? 
9 Q. You've raised a response to a statute of 

1 O limitations defense in this case and placed your 

11 knowledge of the malpractice and the date of 

12 incurring of an injury at issue. 
13 Because your discovery of malpractice has 
14 been placed at issue, it's our position that you've 

1 admissible. Are you agreeable to that? 
Page111 

2 MR. FLYNN: I'm agreeable to continuing on for 
3 a few minutes. I want to explore. l'U try to Jay 

4 foundation for - to confirm this wasn't anyone 

5 else, for starters. Why don't we continue on and if 

6 you need to raise it again, we can talk. 

7 MS. WILLIAMS: Otherwise, I'm just going to 
8 raise it to every single question you ask. I just 

9 don't want to have to continue to make the objection 

10 as to - if questions are asked about advice given 

11 by a legal malpractice attorney, I'm going to raise 

12 an objection as to that. 

13 MR. FLYNN: Okay. But this is why we had the 

14 201K conferences, multiple 201K conferences. It was 
15 made clear, ta me, that there was a waiver with 

16 respect to subsequent counsel. 

17 MS. WILLIAMS: Tom Gooch isn't subsequent 
18 counsel. 

19 MR. FLYNN: The allegation has been made in 

20 this complaint and apparently this is subsequent 

21 counsel subsequent to my client's representation. 
22 MS. WILLIAMS: It is a different case. It's 

23 not subsequent counsel in the underlying case. It's 
24 a new case. 

Page 112 
1 MR. FLYNN: We'll get to the interrogatory in a 
2 few minutes. I'll pull that out. 

3 BY MR. FLYNN: 

4 Q. Let me ask you. Is there any other 

5 attorney besides Mr. Gooch that gave you an opinion 

6 that's referenced here on December 16? 

7 A. No one that isn't privileged. 
8 Q. Could it have been anyone else? 

9 A. No. 

10 Q. So Gooch is the only person that's being 
11 referenced here in this allegation that's in your 

12 complaint that's a public record? 

13 I'm not asking you right now what the 
14 opinion is. I'm going to do that later. I'm asking 

15 waived prtvilege anyhow with respect to this 15 you who gave it to you. It's not anyone besides 

16 conversation on December 16, 2016. 16 Mr. Gooch, correct? 

17 A. I'm not sure - 17 A. Yes. It was Thomas Gooch. 

18 MS. WILLIAMS: There's not a question pending. 18 Q. He drafted the very complaint that that 

19 I'm going to make a standing objection as to 19 allegation is contained in? 
20 privilege with Gooch. 

21 If we can agree that that objection will 

20 

21 

A. Yes. 

Q. Dr. Landford was the liability expert 

22 stand, we can go through this line of questioning 22 that you referenced earlier, correct? 

23 and then if we need to later, have a judge determine 23 A. Yes. 

24 whether or not that line of questioning is 24 Q. Back to the allegation that Gooch and -
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t"age 11.;i 
1 that Popovich and Mast provided you false and 
2 misleading information. That information was simply 
3 their legal opinion on lhe McGuires' liabilily; 
4 isn't that correct? 

5 A. No. There was nothing simple about that. 

6 That's a very complex series of things that go all 
7 the way back to before the McGuire settlement. 
8 o. They didn't lie to you, did they? 
9 A. It depends on how you define lie. 

10 0. How do you define lie? 
11 A. If you know better and you say something 
12 else, that's a lie. Omission is a lie. 

13 0. Did they provide you with anything other 
14 than a legal opinion as to the McGuires' liability? 
15 A. Yes. They provided me with case laws. 
16 They provided me with all different stuff. Yes. 
17 o. Whatever the advice that was given to you 
18 on December 16, 2016, you felt that you were mislead 
19 by Popovich and Mast at that point in time, correct? 
20 A. At that point in time it was confirmed to 

21 me that I had a valid case against Popovich. 

22 0. You had a valid malpractice case against 
23 Popovich? 

24 A. Yes. I did not know before that. 

Page 114 
1 Q. As of December 16, 2016? 
2 A. Yes. 
3 Q. Why is it that you didn't file that 
4 lawsuit until nea~y a year later on November 28, 
5 2017? 
6 A. I believe because Thomas Gooch had some 
7 health issues and then his wtte had some health 
8 issues. It took a while. 
9 (WHEREUPON, a certain document was 
10 marked Exhibit No. 11, for 
11 identification, as of 02/19/2020.) 
12 BY MR. FLYNN: 
13 0. I'm handing you what has been marked as 
14 Exhibit 11. This is one set of your supplemental 
15 Answers to Interrogatories. 
16 First, I'll ask you if that is your 
17 verification and signature at the end? 
18 A. That is my signature. 
19 o. Again, I don't know if that verification 
20 was attached to this original document. II may have 
21 been. But there's been some confusion with respect 
22 to these verification pages. This is your signature 
23 and you answered these interrogatories, correct? 
24 A. Yeah. 

Ith. ESQUIRE ~ OffO~,'llQh' }Qi.U!![l!«) 

1 0. 
t-'age 110 

So this is a valid verification page with 
2 respect to this discovery document; is that a fair 
3 statement? 
4 A. This is supplemental to original answers. 
5 o. That's your signature and you agree these 
6 are your answers? 
7 A. I've reviewed them and we went over them 
8 and yes, I agree. 
9 o. And they are accurate? 
10 A. As accurate as we can be. 
11 o. If I could direct your attention to 
12 Interrogatory No. 26. Do you see that? 
13 A. Okay. Yes, I see it. 
14 0. This is similar to what we just talked 
15 about a few minutes ago. I'll read the 
16 interrogatory to you. "Identify and describe the 
17 false and misleading information Mast and Popovich 
18 provided to you and explain how you realized for the 
19 first time in December of 2016 that the information 
20 was false and misleading and the dismissal of the 
21 McGuires was a serious and substantial mistake as 
22 alleged in paragraph 56 of your second amended 
23 complaint." 
24 Do you see your supplemental answer here? 

1 A. I see it, yes. 
Page11o 

2 o. You reference the mediation award and 
3 then you state, quote, "At that time Dulberg 
4 realized that Mast's advice to settle with the 
5 McGuires for $5,000 was incorrect because Mast had 
6 cited Dulberg being able to recover in full from 
7 Gagnon as his reasoning." 
8 A. ldo. 
9 0. Can you explain what that means because I 
10 don't quite understand it. 
11 A. Hans Mast assured me - I want to go back 
12 to 2013, the Fall between October and the signature 
13 of the final release for the McGuires. 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

He assured me that, he said - at that 
time he didn't tell me what anybody's policies were. 
He assured me that if we let the McGuires out of the 
case, Gagnon has enough insurance, you're going to 
get everything from him, so it doesn't matter that 
you're carrying the McGuires in the case. 

o. The next interrogatory is 27. "Identify 
and describe the expert opinions provided to you in 
December 2016 as alleged in paragraph 57 of your 
second amended complaint including the identity of 
the expert, any opinions and any other information 
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1 provided by the expert which caused you to learn in 1 A. A valid case, yes. 
2 the summer of 2016 and became reasonably aware that 2 Q. - Mast and Popovich? 

3 Mast and Popovich did not property represent you." 

4 What does the summer of 2016 have to do 

5 with your discovery of malpractice? 

6 A. Technically, I was sent Dr. Landlord's 

7 report - I might be off a little by a couple months 

8 here, but I think in July of that year. And I read 

9 it, but I didn't- you don1 catch everything the 

10 firsttime you read il 
11 It was not until later that I caught the 

12 part of the report that was brought to the 

13 attention - it caught my eye when I was sitting 

14 there and reading it. 
15 Q. You didn't read any of this interrogatory 

16 or the original interrogatory as requesting legal 

17 opinions that you had alleged that gave you notice 

18 that there was a malpractice claim against Mast and 

19 Popovich? 

20 A. Excuse me? 

21 MR. FLYNN: Can you read that back. 
22 (WHEREUPON, the record was read by 

23 

24 

the reporter as requested.} 

1 BY THE WITNESS: 
Page 118 

2 A. The way she said it, I don't understand. 

3 BY MR. FLYNN: 

4 Q. I'll rephrase it. 
5 We've known about this allegation in the 

6 original complaint since it was filed. You received 
7 some legal opinion in 2016. That's why you didn't 

8 know you had a malpractice case against Mast and 

9 Popovich. 

10 We asked you in discovery answers a 

11 couple different ways what those legal opinions are. 
12 You didn't read 26 and 27 as requesting information 

13 about legal opinions? 
14 A. I don't know that an expert witness would 

15 be considered a legal opinion. Wouldn't that be 

16 more like an attorney? 
17 Q. I'll ask you again. Why is it that you 

18 first became aware of a legal malpractice matter 

19 against Mast and Popovich on or about December 16, 

20 2016? 
21 A. December 16th I was talking to a legal 

22 malpractice attorney. 
23 Q. You were told that there was a case 

24 against-

3 A. Yes. 
4 Q. Why is it you didn't know about this 

5 valid case prior to that date? 

6 A. Because I hadn't talked to anybody that 

7 was a lawyer that specialized in that area. 

8 Q. Whatever it is that he said to you gave 

9 you the basis for believing you had a valid case 

10 against Mast and Popovich? 
11 A. Very much so, yes. 

12 Q. You're withholding that information from 

13 me right now, as we sit here. You won't tell me 

14 what that expert said, correct? 
15 MS. WILLIAMS: Repeat the question. 

16 (WHEREUPON, the record was read by 

the reporter as requested.) 17 
18 MS. WILLIAMS: I'm asserting attomey-<:lient 

19 privilege on behalf of my client for Gooch's advice 

20 on December - in December of 2016. 

21 However, because I want to move forward 

22 with this deposition, if he can answer the question, 

23 I believe we should go ahead and move forward and 

24 have him answer the question. 

1 I'll assert the privilege with the 
Page 120 

2 understanding that this may have to be briefed 

3 later. 

4 MR. FLYNN: To be stricken later? 
5 MS. WILLIAMS: Right. 

6 MR. FLYNN: The substance of the answer he can 

7 put on the record. You're just saying you may move 

8 to strike it later? 

9 MS. WILLIAMS: Right. I want to maintain the 

10 privilege with the objection, but I don't want to 
11 have to call the judge right now. I don't think 

12 it's something we should have to call the judge 

13 about right now. 
14 MR. FLYNN: Just for the record, I believe it's 

15 been placed at issue by virtue of the first amended 

16 complaint. The responses to the statute of 
17 limitation defenses that were raised in very 
18 dispositive motions before Gooch withdrew from the 
19 case, the gist of that is the discovery rule has 

20 been raised and, therefore, it's our position that 
21 the date of discovery has been placed at issue and, 

22 accordingly, any legal opinions that were provided 

23 to this plaintiff have been exposed and that we're 
24 entitled to know what those are. 
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2 
3 

t-'age 1L1 
MS. WILLIAMS: Can I also note one more thing? 

MR. FLYNN: Sure. 

MS. WILLIAMS: In the supplemental - in the 

4 request it specifically refers to paragraph 57 of 

5 the second amended complaint, which is different. 

6 MR. FLYNN: It Is different. I'll acknowledge 

7 that. I believe that the prior original 

8 interrogatories asked for any opinions relative to 

9 the discovery of the malpractice. I could be wrong. 

10 There was a reason I asked this and that's why I 

11 believe that's what it was about. 

12 MS. WILLIAMS: So -
13 MR. FLYNN: That particular one I agree with 

14 you Is not phrased as calling for -

15 MS. WILLIAMS: Right. That's the question that 

16 was asked. We answered the question that was asked, 

17 which that particular paragraph does not refer to a 

18 legal expert. It just merely - I'll read It out 

19 loud. "It was not until the mediation in December 

20 of 2016 based on the expert's opinion that Dulberg 
21 retain for mediation that Dulberg became reasonably 

22 aware." 

23 I just want it clear that he did answer 

24 the question that was asked. I understand your line 

t-'age 1.u 
1 of questioning and we'll agree to move forward. 
2 MR. FLYNN: I believe there were other 

3 discovery requests that did point to that and I 

4 think we can take a break here and I can find them 
5 fairly quickly because I think we're getting close 

6 to the end anyway. 

7 MS. WILLIAMS: Okay. 

8 BY MR. FLYNN: 
9 Q. Did you ever receive any money from the 

10 mediation award? 

11 A No. I received money from the bankruptc: 
12 itself. It was a surplus bankruptcy. 

13 Q. There was a $300,000 award given in the 

14 mediation. 

15 A. That did not go lo me. That went to 

t-'age 123 
1 Q. The Boudins weren't working for free. 

2 They got something out of ii, right? 

3 A Yes. 

4 Q. The trustee took the remainder and paid 

5 off some of your creditors, correct? 

6 A. Correct. All of them. 

7 Q. But the award was paid to the trustee on 

8 your behalf? 

9 A I believe so. I don't know how ii 

10 worked. 

11 Q. How much was the surplus after your 

12 creditors were paid? 

13 A. After just the creditors? 
14 Q. How much did you get? 

15 A. How much did I gel? 

16 Q. Yes. 

17 A A third. 
18 Q. I'm asking how much money did you get? 

19 A A third of the award. 

20 Q. Dollars. How much money did you get? 

21 A. Roughly a hundred. 

22 Q. $100,000? 

23 A. I don't know the exact number. It's 
24 roughly a hundred. 

1 Q. 
Page 124 

Was there a check that was issued to you? 

2 A By the trustee, yes. 

3 Q. Did you cash ii? 

4 A Yes. 

5 Q. At what bank? 

6 A. McHenry Bank & Trust. 

7 Q. Do you still have an account there? 

8 A Yes. 
9 Q. Do you have a copy of the canceled check? 

10 A. I'm sure the bank has a photo thing. 

11 Q. You can request a copy of the check, 

12 correct? 

13 A I could. I could see if they got it. 

14 Q. I would ask you to do that. If you have 
15 any other documentation relative to the payouts that 

16 bankruptcy. 16 were made by the bankruptcy trustee on your behalf, 

17 Q. It was collected on your behalf and paid 17 we are requesting that information. 

18 to the bankruptcy trustee, correct? 18 MR. FLYNN: Why don't we take a break and I'm 
19 A Correct. 19 going to look for one document and then we're just 

20 Q. All $300,000? 20 about done here. 

21 A I don't know that because I think- I 21 (WHEREUPON, a recess was had.) 

22 don't know how exactly ii works. I heard attorneys 22 MR. FLYNN: Mark these as the next two. 

23 have a lien that's special. I don't know how they 

24 break ii up. I assume it goes to the trustee. 

23 

24 
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Page 125 
(WHEREUPON, a certain document was 
marked Exhibit No, 12, for 

identification, as of 02/19/2020,) 
4 (WHEREUPON, a certain document was 

5 marked Exhibtt No. 13, for 
6 identification, as 0102/19/2020,) 

7 BY MR, FLYNN: 

8 Q. I'm going to show you what I've marked as 

9 Exhibits 12 and 13. Twelve are your answers to Hans 
10 Mast's interrogatories. Thirteen is your responses 
11 to Popovich's request for production. 
12 Interrogatory No. 1 from Mast asks, 

13 "Identify and describe each and every way that 

Page 12, 
1 A, This asks for every way Popovich or Mast 

2 breached the duty of care, It didn't ask for 

3 Gooch's opinion. 
4 Q, How did you find out that Mast and 

5 Popovich breached the duty of care to you? Because 

6 Gooch told you, right? 

7 A. Yes. 

8 Q. That's what you've alleged here in this 

9 complaint 

10 A. Yes. 
11 Q. Here I'm asking you, each and every way 

12 that they ever breached a duty of care to you, I 

13 covered the waterfront You didn't answer--
14 Popovich or Mast breached any duty of care to you, 14 

15 the date of the breach, and when and how you became 15 

A, On the McGuire case it was between 

October 2013 and January 2014. Yes. There's a 
multitude of things and that's why I listed a range, 

Q, I'm asking when you became aware of it, 

16 aware of the breach." 16 

17 Do you understand that? 17 
18 A Yes, 18 in that interrogatory. Do you see that? 

19 Q. So how is it they committed malpractice? 19 A, I became aware of that when Thomas Gooch 
20 A. May I see it? 20 read them and said there's a problem here, 

21 Q, I'm going to show it to you in a second, 21 Q, That's not the way you answered the 
22 I only have one copy, 22 interrogatory, correct? 

23 This is basically, how did you first 23 A, I answered the first part. I did not 

24 become aware that they committed malpractice? 24 answer after the comma and the and, 

.-age 126 
1 That's the essence of that interrogatory, 1 

Page 128 
Q. There's no objection and indication that 

2 Here is your response. I can show that 
3 to you. It doesn't reflect any discussion with any 

4 malpractice lawyer in December of 2016, 

5 Tell me-
6 A, Let me read it again. We're talking 

7 about No. 1 on this? 
8 Q, Correct 

9 A Okay. 

10 Q. You understand it? 

11 A Yes, 
12 Q, Would you agree that the legal opinion 

2 any information is being withheld, correct? 
3 A, Excuse me? 

4 Q. There's no objection and an indication 
5 that you're withholding -

6 A, I was not withholding, 

7 Q, l'llshowyouExhibit13, ltasks-
8 Exhibit 13 are the production requests to you, 

9 Number 8 asks for you to produce a privilege log 
10 identifying the creator and recipient of any 

11 document withheld, the basis for any claimed 

12 privilege, the date the document was created and the 

13 you received on December 16, 2016 is responsive to 13 date the recipient received the document 

14 that interrogatory, whatever it is that you were 

15 told? 

16 A. Yes, 
17 Q, You didn't identify this December 16, 

18 2016 discussion in the answer to that interrogatory, 

19 correct? 
20 A Say that again. 

21 Q. Your discussion with Mr. Gooch on 

22 December 16, 2016, that's referenced in your 

23 original complaint, you didn't respond and identify 

24 it in this answer to the interrogatory, correct? 

~ ESQlI.lBJ~ 

14 The answer is, ''The plaintiff is only 

15 withholding attorney-client communication between 
16 his successor counsel." 
17 Is that your answer to the production 

18 request and did I accurately read No, 8? 

19 A. May I consult with her for a minute? 
20 Q, Sure, 

21 THE WITNESS: Can we go off the record? 

22 MS. WILLIAMS: If you can answer the question, 
23 answer the question first. 
24 
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Page 129 Page 131 
1 BY THE WITNESS: 1 Popovich did wrong and how it injured you? 

2 A. It's been a while since I've done this, 2 A. How it injured me? Yeah. 

3 so I'm not sure who the successor counsel is. Is it 3 Q. The first part of my question was, did he 

4 her or is it the Boudins or Balke? 4 tell you exactly what they did wrong in connection 

5 BY MR. FLYNN: 5 with your - their representation of you? 

6 Q. I think successor counsel, we can both 6 A. He probably did. I'm not recalling it 

7 agree, the successor counsel in the underlying case 7 right now. I'm pulling a blank. 

8 which would be Balke and then Boudin. 8 The parts of the conversation I'm 

9 You didn1 identify any documents 9 remembering, and for some reason I'm not pulling it. 

10 withheld other than documents between you and 10 We've been at this a while and this is a long thing. 
11 successor counsel, correct? 11 Yes, he said based on what he saw, he saw reason for 

12 THE WITNESS: I believe we waived those, didn1 12 malpractice. 

13 we, for Balke and Boudin? 

14 MS. WILLIAMS: For Balke and Boudin we can 
15 represent that we waived those. 

16 BY MR. FLYNN: 
17 Q. Let me ask a different question. 

18 Did Gooch communicate with you in writing 

19 relative to his opinion that you had a legal 

20 malpractice case against Mast and Popovich? 

21 A. In writing? 
22 Q. Yes. 

23 A. I suppose the agreement between us that 
24 he would represent me because I had the case is a 

13 Q. You don1 remember any details, as you 

14 sit here? Did you discuss the liability of property 
15 owners in Illinois? 

16 A. Well, if they were just property owners 

17 in the case, that would be one thing, but they 
18 weren1just property owners. 

19 Q. That wasn't my question. I'm asking if 

20 you discussed it? 

21 A. Certainly. 

22 Q. You and Gooch discussed the liability of 

23 the McGuires in the case? 

24 A. Yes. 

t'age 1 ou Page 1 o, 
1 document in writing. 1 Q. What did you say to him and what did he 
2 Q. Did he tell you - strike that. 2 say to you? 

3 The discussion that you reference in the 3 A. I showed him the expert opinion. 

4 complaint, paragraph 20 of December 16, 2016, was 4 Q. The chainsaw expert? 

5 that a face-to-face communication with Gooch? 5 A. Yes. 

6 A. What number is that? 6 Q. Did you show him any deposition 

7 Q. Exhibit 4, paragraph 20. The legal 7 transcripts? 

8 opinion you received, was it verbal, was it written? 8 A. Yes. 
9 A. I believe it was verbal. 9 Q. Which ones? 

10 Q. Now, I'm going to ask you what he said. 10 A. All of them. 

11 There was an objection and that will be addressed by 11 Q. And he read them before you talked? 

12 the Court later. Please tell me what Gooch told 12 A. I don1 remember. Like I said, it may 

13 you. 13 have been a few days between our initial meeting and 

14 A. He read what I brought him, looked 14 bringing the whole file that I had and trying to get 

15 through some things, and I don·t remember if it was 15 what the Boudins had and letting him go through it. 

16 the same day that we talked to him or he took a day 16 I don't remember how long that took. 

17 or two. I don't remember. He got back to me and he 17 Q. How did you transmit the documents to 

18 said, "You have a case here. You have a valid 18 him-

19 case." 19 A. My brother carried them. 
20 Q. Did he say why? 20 Q. Let me finish. 

21 A. On the basis of what I brought to him. 
22 Yes. 

23 a. Specifics, though. I don't want to talk 

24 about generalities. Did he tell you what Mast and 

~ESQUIRE 
~ \'.IIH'.lJ:!llc>N HllWfH);,~ 

21 How did you transmit the documents to 

22 Mr. Gooch, including the deposition transcripts? 

23 A. I believe we brought him a box. 

24 Q. So you physically handed the documents to 
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1 him? 
2 A. I didn't physically hand them. My 
3 brother did. 
4 Q. Did you communicate with Mr. Gooch by 
5 e-mail, at all, leading up to this meeting? 

6 A. No. 
7 Q. Did he ever write you any letters? 
8 A. An e-mail or regular mail or what are you 
9 talking about? 
10 Q. Any letters whatsoever. 
11 A. Throughout the course of his 
12 representation, yes. 
13 Q. What about in December of 2016? 
14 A. I believe we started communicating in 
15 December, yes. 
16 Q. But in writing? 
17 A. In e-mails, sure. 
18 Q. Did he discuss -

19 A. We may have. I'm not -whenever we 

20 started -whenever he started sending me things and 

21 going back and forth, I don't remember the exact 
22 date, but it was right after he started representing 
23 me, sure, we exchanged e-malls and started, yes. 

24 Q. When did Gooch begin representing you? 

Page 134 
1 A. The day that he agreed to represent me. 
2 I believe it would have been the day that he decided 
3 that he had a case. 
4 a. On or about December 16? 
5 A. Yes. 
6 Q. At that point in time, or shortly 
7 thereafter, he communicated with you in writing the 
8 details of the breach of the standard of care 
9 committed by Popovich and Mast; is that correct? 

10 A. I believe he started to detail those out 
11 in the complaint and we were working it back and 
12 forth trying to get it right. 
13 Q. When did you first exchange drafts of the 
14 complaint? 
15 A. I'd have to look back in the e-mails. I 
16 don't remember the dates. 
17 Q. Did you look for any of these e-mails in 
18 connection with my discovery requests in this case? 

19 A. At the time I think we thought they were 
20 privileged. 
21 a. That privilege objection wasn't exactly 
22 made. My question is, did you look for them? 
23 A. Did i look for them? I have them. 
24 Q. I would ask that you preserve each and 

Page 135 
1 every communication between you and Mr. Gooch, all 

2 written communications, even phone records that 

3 might reflect the dates and times of your phone 
4 communications, ff any. Did you use a cell phone 

5 back then? 
6 A. I used VOiP over a data line. 
7 Q. Who was your carrier? 
8 A. Comcast. 
9 a. Is that still your carrier? 

10 A. Yes. 

11 Q. Do you have the same phone that you 
12 utilized? 

13 A. Same phone number for 50 years, yes. 

14 a. What else could you remember that Gooch 
15 told you on or about the 16th of December 2016 about 
16 Mast and Popovich breaching the standard of care and 

17 how it damaged you? 
18 A. Say that again. 
19 Q. What, if anything, else do you recall 
20 about your discussions with Gooch on December 16 

21 regarding the breach of the standard of care by 
22 Popovich and Mast and how it injured you? 

23 A. We discussed the whole scenario between 

24 October and January and what happened. It was 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

Page 136 
pretty detailed. We discussed everything that you 
see that's been communicated in the e-mails. He 
didn't have much else to go on other than the 
documents and the e-mails. 

Q. You're talking about the e-mails between 
you and Hans from the fall of 2013? 

A. Yes. 
Q. Ultimately leading to the $5,000 

settlement? 

A. Yes. 
Q. Other than you have a case, what did 

Gooch say to you? 
A. He said that they definitely committed 

malpractice. 
Q. Did he ever put this in writing? 
A. Did he ever put it in writing? I think 

he backed it up by filing a suit. That's 
documented. 

Q. Again, the suit wasn't filed until 
November of 2017. 

A. Yes, he had some health problems and then 
his wife had some health problems. Believe me, I 
was pushing for him to get that done. 

Q. From December of 2016 until the complaint 
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Page 137 
1 was filed, you exchanged some drafts of complaints 

2 with him? 

3 A. I believe he let me see what he wanted to 

4 put in the complaint. I got to review some things. 

5 Of course I had, do this or that's not right. In 

6 fact, a couple of these things in here we had to 

7 definitely -you caught one. He totally worded it 

8 wrong. II was wrong. We had to amend. 

9 MS. WILLIAMS: His question was, did he give 

10 you drafts for you to review? 

11 THE WITNESS: Yes. 

12 BY MR. FLYNN: 

13 Q. These were exchanged by e-mail? 

14 A. I believe so, yes. 

15 Q. So you would have records of them? 

16 A. Yes. 

17 Q. Any comments with respect to the 

18 pleadings, as well, did you ever ask him questions? 

19 Did he explain to you the basis for the a !legations 

20 in the draft complaints, similar to what you did 

21 with Hans? 

22 A. Over many times, yes. 

23 Q. This is all reflected in e-mails? 

24 A. Yes. 

1 Q. Ultimately, you didn't file until 
Page 138 

2 November of 2017? 

3 A. Correct. 

4 Q. Popovich ceased being your lawyer 

5 March 19 of 2015, correct? 

6 A. That sounds about right. 

7 Q. Until December 16, 2016, you didn't have 

Page 139 
1 sony - Gooch on December 16, other than what we 

2 already talked about? 

3 A. I discussed the exact same things that 

4 you -the same documents that you already have. We 

5 went over the case that Mast and Popovich had 

6 against the McGuires. He followed through all the 

7 way to the end. We went over the whole case. You 
8 see as much as he did. 
9 Q. Did Gooch ever explain to you why the 

10 McGuires would have been liable any more than Mast 

11 explained to you that they wouldn't be liable? 

12 A. He said he agreed right away. He said 

13 that's obvious. 

14 Q. Did Gooch ever provide you with any cases 

15 or statutes? 

16 A. Provide to me, maybe. Maybe. I don1 

17 know. 

18 a. Would that be by e-mail? 

19 A. II could be. I was in his office quite a 

20 few times. He may have. 

21 Q. As you sit here today, other than you 

22 have a case against Popovich and Mast, what did 

23 Gooch tell you specifically that was any different 

24 than what Mast and Popovich told you with respect to 

1 the McGuires' liability? 
Page 140 

2 A. That they were definitely liable. He 

3 tried to say that - like Popovich and Mast were 

4 first- or second-year lawyers and that they may have 

5 made a mistake here. 

6 I said they've got 20 years in this. You 

7 think they'd know the difference. That's the kind 

8 any reason to believe there was a malpractice case 8 of thing. He agreed with me. Twenty years, yeah, 

9 against - 9 they should have known better. 

10 A. Say the date again. 10 Q. Did you ever discuss the specifics of the 

11 Q. Until December 16, 2016, you didn't have 11 McGuires' potential liability with Gooch? 

12 any other reason to believe there was a malpractice 12 A. Liability with Gooch? 

13 case against Popovich and Mast? 13 Q. With Gooch, did you ever discuss the 

14 A. I did not know that I had a case, no. 14 specifics of the McGuires' liability other than he 

15 Q. You threatened one with respect to the 15 thinks you have a case? 

16 Gagnon case - 16 A. Yes. 

17 A. Yes. 17 Q. Did he evertell you why? What was it? 

18 Q. - at another point in time, correct? 18 A. Because he agreed with the expert's 

19 A. I think I threatened him a few times in 19 opinion. 

20 there. Yeah. I was actually nice to what I really 20 Q. The expert on the chainsaw? 

21 wanted to say. 21 A. Yes. The liability expert. 

22 Q. Subject to the ruling on these 22 Q. The expert said you should use safety 

23 objections, you don't recall any other specific 23 goggles and gloves and things like that? 

24 details that you discussed with Popovich - I'm 24 A. He said more than that, but yes. 
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1 Q. 
Page 141 

Do you know who commissioned that experl 

2 report? 

A. Boudins. 3 

4 Q. Do you know when the first draft ofthat 

5 doctofs expert report was circulated? 

6 A. I heard that Boudin got it in February, 

7 maybe. I don't think I got it until July, but I'm 

8 not sure about that. 

9 Q. July of what year? 

10 A. The same year as the mediation. 
11 Q. 012016? 

12 A. Yeah. 

13 Q. So you actually read it in advance of the 

14 mediation? 

15 A. I talked about this earlier. I said yes. 

16 You don't catch everything the first time you read 

17 it. I was sitting there at the mediating table and 

18 I was reading it and I caught it and I turned to 

19 Randy and I said, after it was over, does this 

20 mean - that means. 

21 Q. Means what? 

22 A. Does this mean the McGuires are liable? 

23 Yeah, that means they are liable. He said, call my 

24 office after everything and I'll give you a name for 

1 an attorney you should go see. 
Page 142 

MR. FLYNN: Any follow-up, Julia? 2 

3 MS. WILLIAMS: I have two follow-up questions. 

4 EXAMINATION 

5 BY MS. WILLIAMS: 

6 Q. Did you ever give Hans authority to make 

7 a settlement demand regarding Mr. Gagnon? 

8 A. I think at one time in one of my meltdown 

9 letters I said get whatever you can, but no, I never 

10 actually signed anything saying you have the right 

11 to offer a settlement. 

12 Q. Did you ever give Hans authority to make 

13 a settlement demand with regard to the McGuires? 

14 A. A demand, no. He said he was going to 

15 probe and see what was out there, and I said, if you 

16 want to do that, that's fine. 

17 MS. WILLIAMS: I have no further questions. 

18 MR. FLYNN: Signature? 

19 MS. WILLIAMS: We can waive signature. 

20 THE REPORTER: Are you ordering this? 

21 MR. FLYNN: Yes. 

22 
23 

24 

THE REPORTER: Regular delivery, e-tran? 

MR. FLYNN: Yes. 

THE REPORTER: Copy? 
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Page 143 
MS. WILLIAMS: Yeah. 
THE REPORTER: Regular delivery, e-tran? 
MS. WILLIAMS: PDF. 

(WHEREUPON, at 4:00 p.m., 
the deposition of PAUL DULBERG 
was concluded.) 

* * * * * 

Page 1 .... 
1 STATE OF lLLlNOlS ) 

2 ) SS: 

3 COUNTY OF DUPAGL ) 

4 :, KAREK PI1E.GGI, a Notcry P'ublic 

5 within arid for the Cour:ly of Oc1Page, State of 

6 Illinois, and a Certified Short~and Reporter of said 

7 slaLe, do hereby certify: 

'l'hat previous to t!le corr.menccment: cf 

9 tl-:c examination of the wii::ncss, the witness was duly 

10 S\\'Orn to leslify the 1,Jhole truth cor.cerning the 

1.a. matters he!ein; 

.1.2 That the foregoi:ig depcsiticn 

13 transcript was reported stencgraphically Dy r..e, i.as 

14 thereafte:r re:ii.:ced to t::i•pewriting ·..::r.der my personal 

15 direct.~on, ac1d constitute:s a true record of the 

~6 testimony given and the proceedings had,· 

17 That the said deposition was taken 

LS before me at the time and place spec:fied; 

19 Thar. I a:n no:: a relative or employee 

20 o::: attouwy or counsel, nor a ralativG er er.,p:oyee 

21 of such at:_orney or cm.:.nsel tor any of the par:Lies 

22 ~,ereto, nor interested directly er indirect'._y in the 

23 outcome of tl:is action, 

24 :;.!,: ~il'INESS .,;asREOF, I de herem,to 
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,-,age 145 
set my hand and affix ny sta:i. cf of:"ice at Chicago, 

2 TLinoi."i this 3rd day of March, 2020. 

3 

Notary P:..::blic, DuPage 

Cour,ty, lllinois. 
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' 
V.y commission expires 1/2/24. 
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• 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

\'. Case No. 17 LA 377 

THE LAW OFFICE OF THOMAS J. 
POPOVICH, P.C. and HANS MAST, 

Defendants. 

DULBERG'S ANSWERS TO DEFENDANTS THE LA \V OFFICES OF THOMAS J. 
POPOVICH, P.C.'S l~TERROGATORIES TO PLAINTIFF PAUL DULBERG 

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the 

provisions of Illinois Supreme Court Rule 213, responds to Defendant, The Law Offices of Thomas 

.I. Popovich, P.C. 's Interrogatories To Plaintiff Paul Dulberg as follows: 

INTERROGATOR JES 

I. Identify the pcrson(s) answering and/or providing assistance in the answering of 
these inte1rngatories. 

ANSWER: Paul Dulberg, available through counsel. The Clinton Law Firm, as counsel 

for Paul Dulberg. 

2. Identify all persons who have knowledge of any matters relating to any of the 
facts, claims, damages, or defenses at issue in this case. 

ANSWER: Paul Dulberg is the Plaintiff in this matter and is expected to testify in accordance 

with any deposition testimony he provided or provides. He has knowledge regarding the 

circumstances leading lo the injury he sustained, the actual injury, the harm he suffered, including 

financial injury. 

William McGuire (''William") has knowledge regarding the facts and circumstances leading 

to Du Iberg' s injury. 

f}{~l~il # _i 
EXHIBIT E.1 -EXS. 1-13 TO DULBERG TR~'2O 
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Caroline McGuire ("Caroline") has knowledge regarding the facts and circumstances leading 

to Dulberg's injury. 

David Gagnon ("Gagnon") has knowledge regarding the facts and circumstances leading to 

Dulberg's injury. 

Barbara Dulberg. 4606 Hayden Ct., McHenry, IL 6005 I. Retired. Barbara is expected to 

testify to the facts and circumstances of the November 4, 2013 meeting with Hans Mast. Barbara is 

also expected to testify as to the facts and circumstances of Paul Dulberg's pain and suffering, and 

Dulberg's loss of use of his arm. 

Thomas Kost. 423 Dempster Ave., Mt Prospect, IL 60056. Electrician. Thomas Kost is 

expected to testify as to the legal advice given to Dulberg from Mast and The Popovich Firm on the 

McGuires' liabiliry, or lack of it, and how the judge would rule in the December 2013 meeting, as 

well as Dulberg's pain a11d suffering and loss of use of arm. 

Mike McArtor, 4606 Hayden Ct., McHenry, IL 60051. McArtor was Dulberg's business 

partner at Sharp Printing, Inc. He is expected to testify regarding the facts and circumstances as to 

Dulberg's ability to work, loss of use of ann, and the facts and circumstances of the pain and suffering 

after the accident. 

Scott Dulberg, 8245 Cunat Blvd, Apt. 2B, Richmond, IL 60071. Scott Dulberg is Paul 

Dulberg's family member and was Paul Dulberg's business partner at Sharp Printing, Inc. He is 

expected to testify regarding the facts and circumstances as to Dulberg's ability to work, loss of use 

of arm, and the facl~ and circumstances of the pain and suffering after the accident. 

Investigation continues. 

3. Identify the address of the McGuire's property described in paragraph 6 of your 
second amended complaint, and your address identified in paragraph 7 of the 
second amended complaint. 

ANSWER: McGuires' real properly is located at 1016 W. Elder Ave., McHenry, IL 60051. 

2 
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Dulberg's home is located at 4606 Hayden Ct., McHenry IL 60051 

4. Identify and describe how you were invited to the McGuires' property to see if 
you wanted any of the wood from the tree, as alleged in paragraph 12 of your 
second amended complaint. 

ANSWER: Dulberg received a ca11 from Gagnon on June 27, 2011. Over the phone, 

Gagnon asked Dulberg ifhe wanted wood from the tree that the McGuires were removing and invited 

Dulberg to come see the wood. 

5. fdentify how William McGuire physically assisted in cutting down the tree, 
including the date, time, and location of his assistance, and describe how and 
when he supervised David Gagnon's actions in cutting down the tree, as 
alleged in paragraph 13 of your second amended complaint. 

ANSWER: On June 28,201 l, Dulberg went to the McGuires' home and arrived benveen 

8:30-9:00 am. He observed William McGuire working with Gagnon between that time and 

approximately noon that same day to remove tree branches from the tree. Gagnon continued to work 

throughout the day, after William stopped working. Caroline was present observing the work and 

supervising the work. 

William and Caroline McGuire purchased and provided the chainsaw that was used to cut the 

branches. William and Caroline McGuire provided the ropes and straps that Gagnon used to climb 

the tree. Caroline had the chain saw owner's manual in her possession and instructed Gagnon what 

fuel/oil ratio to use for the chain saw. 

William and Caroline McGuire instructed Gagnon as to which trees and branches that they 

wanted removed and where they wanted the trees and branches to fall during the removal process. 

Gagnon climbed into the tree and cut the branches utilizing the chain saw that the McGuire's 

provided. The branches would fall to the ground and William would pile the branches in the yard. He 

also started a fire and burnt some oft he branches. At times, William started the chainsaw.for Gagnon. 

Throughout the entire day, Caroline observed the work and instructed Gagnon to "be careful" 
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on several occasions. She also provided water to both William and Gagnon. 

William, Caroline, and Gagnon had several conversations throughout the morning as to which 

trees and branches to cut, how to best remove the trees and branches, where the trees and branches 

would foll, and how to clean them up. William and Caroline instructed Gagnon regarding those 

matters. 

At approximately noon on that same date, William stopped working on cutting down the tree 

and went into the house. He then came out of the house and entered the McGuires' pool that is located 

on the same property. 

Gagnon continued to work through the allernoon and early in the afternoon complained to 

Caroline that he was "working alone" and couldn't complete the work that day without help. Caroline 

and Gagnon then asked Dulberg to assist. Dulberg agreed to assist. 

Dulberg assisted William McGuire by moving branches to the garden and started the chainsaw 

for Gagnon once while Gagnon was in the tree. 

Dulberg then assisted Gagnon by moving the large branches that had already been cut and 

holding the large limbs steady so that Gagnon could cut them. Dulberg would hold the large branch 

while Gagnon would cut the smaller branches off the larger branch with the chain saw. 

Gagnon wollld tell Dulberg which branches to pick up and move to the locatio~ where Gagnon 

was cutting them into smaller pieces by cutting off smaller limbs with the chain saw. Gagnon would 

also instruct Dulberg as to how and where to hold the limbs so that he could cut the branch with the 

chain saw. Gagnon placed the larger limb, which was now stripped of the smaller branches in a pile 

and instructed Dulberg to grab the next limb, which still had the smaller branches, to start the process 

agam. 

The chain saw was very loud and lillle conversation occurred during the time the chain saw 

was on. Instead, Gagnon would gesture to communicate with Dulberg as to how he wanted the branch 

4 

C 983 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 129 of 464

held or moved. 

No one cut down the entire tree that day, instead branches were removed from the tree and cut 

down into smaller pieces. 

6. !demi fy and describe how Caroline McGuire supervised David Gagnon and 
William McGuire's actions, as alleged in paragraph 14 of the second amended 
complaint. 

ANSWER: See answer to 5. 

7. !demi fy the date, time, the location, and the exact words exchanged between 
Gagnon and the McGuires on the one hand and you on the other as alleged in 
paragraph 15 of your second amended complaint, in which it is alleged that were 
asked to assist the trimming and removal of the tree. 

ANSWER: See answer to 5. Dulberg does not recall the "exact words exchanged" but does 

recall the incident as outlined in his answer to 5. 

8. !dent if\> what safetv information was readilv available to Caroline and William , . . 
McGuire as alleged in paragraph 18 of your second amended complaint, and 
how you know this information. 

ANSWER: Caroline and William McGuire had the owner's manual to the chain saw. 

Caroline was reading parts of it aloud to Gagnon in the morning of June 28, 20 I 1. Dulberg observed 

Caroline in possession of the owner's manual and saw her reading it in the morning of June 28, 2011. 

The owner's manual had safety instructions and warnings that would have prevented the 

accident. 

9. Did you request any protective equipment or other safety devices from the 
McGuires or Gagnon while you provided assistance to Gagnon in operating 
the chainsaw? 

ANSWER: No, Gagnon instructed Dulberg as to what to do and Dulberg never operated 

the chain saw or read the owner's manual. 

10. Did you assist Gagnon with trimming and removal of the tree? If so, describe 
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each and every action you took in assisting Gagnon with the cutting down or 
removal of the tree. 

ANSWER: See answer to 5. 

11. Identify and describe each and every conversation between and David Gagnon 
while you were assisting him with trimming or cutting down the tree. 

ANSWER: See answer to 5. 

12. Identify and describe each of your employers in the ten year period prior to the 
accident of June 28, 20! l, including any sclt~cmployment. For each employer, 
identify your wage rate or salary, your title, your job description, your required 
duties, and your income for the ten year period prior to the accident in question. 

ANSWER: 

l. 1999-2011 Sharp Printin£. Inc .. 4606 1-lavdcn Ct., McHenr_y. IL 60051 

Paul Dulberg was an owner and operator of Sharp Printing, Inc. along with his two partners 

Scott Dulberg and Michael McArtor. 

Paul Dulberg was the President, salesperson, graphic designer, 8 color screen print pressman, 

handled fulfillment, shipping & receiving, as well as other day to day operations of the company. 

For income, see tax returns. 

Sharp Printing, Inc. operated out of the lower floor of Paul Dulberg's personal residence and 

paid all utilities bills, including garbage, water, natural gas, electric, internet, phone, and cable. The 

approximate value is $650 per month. 

2. 1999-201 l .luskie Printing 

Paul Dulberg served as an independent contractor for Juskie Printing performing graphic 

design and prepress functions. 

From 1999-2006, this was a barter arrangement. 

From 2007-2011, Paul Dulberg earned approximately $18,000 per year. 

See tax. documents. 

6 

C 985 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 131 of 464

3. lnte1111atic lncor:porated 

1998-2002 

2002-2007 

2010 

lnlermatic Incorporated, Offset Press Operator I 

lntermmic Incorporated, Graphic Designer 

[ntermatic Incorporated, Independent Contractor for Graphic Design 

See tax documents for income information. 

See job description provided with documents. 

4. 2_()11 Art Material Services. Material Handler 

Operated and maintain thread roller. 

See tax documents for income information. 

13. Did you suffer any serious personal injury and/or illness within ten years prior 
.!Q_the date ofthe occurrence? lfso, describe where and how you were injured and/or 
became ill and describe the i1tiurics and/or illness SL1ffered. 

ANSWER: 

l. Migraine Headaches, treated at home. 

2. 2002. Rear end collision al Hayden Dr and Johnsburg/Wilmot Rd., in McHenry, [L. 

See medical records produced. 

3. Approx. 2004, Chest Infection. Treater: Dr. Sek. Treated with inhaler and antibiotics 

4. 2005. Broken Foot. Treated al Centegra Hospital in McHenry. Scott Dulberg stepped 

on Paul Dulberg's bare right foot. 

14. Have you suffered any serious lllJury and/or illness since the date of the 
occurrence? 1 fso, state when, where, and how you were injured and/or became 
ill and describe the injury and/or illness suffered. 

ANSWER: 

I. 2011 to present. Migraines. 
Treaters: Dr. Levin 
Dr. Terrance Lee 
Investigation Continues. 

2. 2013 Hemorrhoid related to stress. Treater: Dr. Conway 
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3. 2016 Dog Bite to Left Leg. Treater: Centegra, McHenry. 

a. Dulberg broke up a fight between his dog and the neighbors' dog when he was bitten 

by a neighbor's dog. 

4. Enlarged Prostate Treaters: Dr. Berger, The Urn Center, Lake Zurich, Illinois. 

Or. Elterman and Dr. Tarnauskas, Ellerman Center, Skokie, !llinois. 

Investigation continues. No other major illness or injuries relevant to this case. 

15. 1-Im'e you filed any claim for workers compensation benefits in the ten years 
prior to the underlying accident of June 28, 2011? If so. state the name and 
address of your employer, the date(s) of the accidents, the identity of the 
insurance company that paid you such benefits and the case nos. and 
jurisdictions where filed. 

ANSWER: No. 

16. State the personal injuries sustained by you as the result of the underlying 
occurrence. 

ANSWER: Chainsaw injury to the right arm. See medical records. 

17. With regard to your injuries, stale: 

(a) The name and address of each allending physician and/or health care 
professional; 

(b) The name and address of each consulting physician and/or health care 
professional; 

(c) The name and address of each person and/or laboratory taking an x-ray, MRJ 
and/or other radiological tests of you; 

(d) The date or inclusive dates on which each of them rendered you service; 
(e) The amounts to date ofrcspcctive bills for services; and 
(Q From which of them you have written reports 

ANSWER: See medical records provided. 

18. As a result of your personal injuries from the underlying case, were you a 
patient or outpatient at any hospital and/or clinic? If so, state the names and 
addresses of all hospitals and/or clinics, the amounts of their respective bills 
and the date or inclusive dates of their services. 

ANSWER: See medical records provided. 
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19. As a result of your personal injuries from the underlying case, were you unable 
to work? If so, state: 

(a) n,e name and address of your employer, if any, at the time of the occurrence, 
your wage and/or salary, and the name of your supervisor and/or foreperson; 

(b) The date or inclusive dates on which you were unable to work; 
(c) The amount of wage and/or income lost by you; and 
(d) The name and address of your present employer and/or wage andiorsalary. 

ANSWER: Paul Dulberg was self-employed and unable to work after the accident. He has 

not been employed since the date of the accident. See tax returns for lost wages. See SSDI documents 

for current income. 

20. Stale any and all other expenses and/or losses you claim as a result of the 
occurrence in the underlying case or resulting from any alleged legal 
malpractice committed by Popovich or Masi. As to each expense and/or loss, 
state the date or dates it was incurred, the name of the person, firm, and/or 
company to whom such amounts are owed, whether the expense and/or loss 
in question has been paid, and if so, by whom it was so paid and describe the 
reason and/or purpose for each expense and/or loss. 

ANSWER: Investigation continues. Medical costs, lost wages, loss of use, permanent 

disability resulting from injury, and pain and suffering. 

2 I. Were any photographs, movies, and/or videotapes taken of the scene of the 
occurrence or the persons and/or equipment involved? If so, state the date or 
dates on which such photographs, movies and/or videotapes were taken, the 
subject thereof, who now has custody of them, and the name, address, 
occupation and employer of the person taking them. 

ANSWER: Photograph of Mr. Gagnon. See all photographs produced with request to 

produce. 

22. Had you consumed any alcoholic beverage within the 12 hours immediately 
prior to the occurrence or had you used any drugs or medications within 24 
hours immediately prior to the occurrence. If so, state the name(s) and 
address(es) of those from whom it was obtained, where it was used, the 
particular kind and amount of drug, medication, or alcohol so used by you, and 
the names and current residence addresses ofall persons known by you to have 
knowledge concerning the use of said drug or medication or alcohol. 

ANSWER: Dulberg may have taken Naproxcn sodium prior to the accident. Naproxen 

9 

C 988 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 134 of 464

sodium is a pain reliever available over the counter. Dulberg does not recall whether he took the drug 

the night before or the day of the accident, but he did take it on a regular basis at that time. He did not 

consumer any other drugs or alcohol during that time. 

23. Describe why you agreed to a binding mediation in the summer of 2016 as 
alleged in paragraph 52 of your second amended complaint. 

ANSWER: At that time, a bankruptcy trustee was appointed by the bankruptcy court and 

the bankruptcy trustee filed a motion for binding mediation that was granted. 

24. Identify the date on which you provided any settlement authority to Hans Mast 
or the Popovich firm, and the amount of any specific settlement authority to 
make any settlement demand upon the defendants in the underlying case. 

ANSWER: Specific settlement authority was never given. On November 4, 2013. Mast 

was granted authority to investigate a sell lement, but a specific dollar amount was never provided. 

On or around January 29, 2014, Dulberg signed the settlement agreement. 

25. Identify and describe the date on which you received a copy of the settlement 
agreement from Mast in the underlying case, the date on which you executed 
the settlement agreement and the date on which you mailed the executed 
settlement agreement to Mast. 

ANSWER: January 29, 2014, received, signed and mailed back to Mast. 

26. Identify and describe the false and misleading information Mas[ and Popovich 
provided to you, and explain how you realized for the first time in December 
of2016 that the information was false and misleading and the dismissal of the 
McGuires was a serious and substantial mistake, as alleged in paragraph 56 of 
your second amended complaint. 

ANSWER: Mast told Dulberg that Illinois law does not permit a recovery against the 

McGuires in the circumstances ofDulberg's case and that Dulberg would not receive any recovery 

from the McGuires. Mast told Dulberg that the judge would rnlc in favor of the McGuires on a motion 

for summary judgment. 

Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be able to 

IO 
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seek and receive a full recovery from Gagnon. 

27. Identify and describe the expert opinions provided to you in December 2016 
as alleged in paragraph 57 of your second amended complaint, including the 
identity of the expert, the opinions, and any other infom1ation provided by the 
expert which caused you to learn in the summer or2016 and become reasonably 
aware that Mast and Popovich did not properly represent you. 

ANSWER: 

Dr. Landford is a chain saw expert who was retained by Dulberg. See documents produced. 

Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Fim1, LLC 
111 W Washington Street, Suite 143 7 
Chicago, IL 60602 
Attorneys for Plaintiff, Atty No. 35893 
312.357.1515 
ecl@clintonlaw.net 
juliawillia111s@clintonlaw.net 

II 

Respectfully submitted, 

Isl Julia C. Williams 
Julia C. Williams 
One of Plaintiffs Attorneys 
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MEMORANDUM 

TO: File 

FROM: Hans 

DATE:November 20, 2013 

SUBJECT: PAUL DULBERG 

011 November 20, 2013, I met with Paul and his friend to discuss the McGuire's $5,000 settlement 
offer and other issues with regard to this case. I also told them there is a dispute as to McGuire's 
liability, as they maintain that they were not directing Dave's work. Paul maintains that the 
McGuire's controlled everything that Dave was doing. I told him that that's not what the evidence 
seems to show. [ told them the McGuire's could possibly get out of the case on motion, and the 
alternative is to accept the $5,000 offer. Paul wants to read the deps of the McGuire's and also wants 
us to order his and Dave's dep to review. I agreed to do so. 

By copy of this memo, l ask Shciln lo order copies of Paul and Dave·s deps. 1 think defense counsel 
ordered them, so all we need lo do is gel copies. Please let me know if the copies have not been 
already ordered so we don't have to order the originals. 

Thanks, 

Hans 

POP 000003 
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V[IR[flCATION 

UndG penalties :i, pmvided h~· hi,v pul:'i1mn1 L<.1 § 1-1 O'i 01· tb.: Cod;; of Civil Pruccdurc, 
the und.::r,;i!).ned c.e11ll'iei 1b1.1he ~,~1~miml, ~('l forth in lhi~ in.slrururnt ,U', trnc. com:ct. and . ' ' 

rnmplctc, ,:1<cq:,1 as w 11IBitcr, therein stakd to be nn information and bel ie!'and fl\ IL) ~ud1 
m11Ucr;; lh~ und..:n1i,µ1cd c~rtlfics as aforer.1iJ that he veril,y believes lhe ~mm,'" he lrJJc. 
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' 

THE UNITED STATES OF AMERICA 
IN THE cm.curr COURT OF THE TWEN1Y-SECOND JUDICIAL ClRCUIT 

McHENRY COv'NTY, ILLINOIS KaH11mne Jlf, Kefff~ 
Clerk of t'btl citcuh Court . 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

""'Hlectrolll. colly Piled""' 
Tu>nn.otlcm m, 17111111451 

Plaintiff. 

17LA000377 
11JW2017 
H~KeDl'.1 CouQtJ llliruis 
:l:.ttkfJudiai,il Ch<oult 
:'****•lt-**** 11:*ij *******>i )I:* 

v. 17LAODD377 No. ______ _ 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendant. 

COMPLAINT AT LAW 
(Legal Malpractice) 

NOTICE 

1llJ5 CASE IS BERDIY SET FOR A 
SCllEl>ULlNG C-ONFER£.~C£ lN 
commooM 201 ON 

02/2712016 - At 9:00AM. 
FAn,UIU: TOAl'l'IARMAY RESULT lN 
nm CASE llE!NC ])ISMlSSIID OR AN 
ORDDl OF llr.!'AULT BEING :EJ.'ilE.IW). 

COMES NOW yoUI' Plnintiff, PAUL DULBERG (!lexlli.UJ!fter_also_referr.ed to.ll/l 
·--········---··------~---···-·-·- ----

"DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint 

against THE LAW OFFICES OF TiiOMAS J. POPOVlCH, P.C. (hereinafttit nlso rofernxt to as 

"POPOVICH"), and HANS MAST (hereinafter also refetrcd lo as "MAST"), states the 

followlng: 

l. Y mu· Plaintifi; PAUL DULBERG, is a resident of McHenry CO\mly, Il1inois, and was 

such a resident at all times complained of herein. 

2, YourDofondant, THE LAW OFFICES OF THOMAS J, POPOVJCH, P.C., is a law firm 

operating ln McHenry County, llllnois, and u·anstictill,ll business on n regula:r and dally basis in 

McHenry Co1.I1lty, Illinois. 

3. Your Defond1tnt, HANS MAST, is either an ngen~ employee, or partner of THE LAW 

OFFICES OF THOMAS J, POPOVICH, P.C. MAS'l' is a licensed attorney in tb.e State of 

Illinois, ll!ld was ao licensed at ml times l'elvvanl to this Complaint, 

1 
f}(H!~iT i 4 
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4. That due to the actions IUld status of MAST in relation to POPOVICH, the actions and 

inactions of MAST are dJrectly attributable to his employer, partnership, or principal, bei!lg THE 

LAW OFFICES OF THOMAS J, POPVICH, P .C. 

5, Venue fo therefore claimed proper in McHemy County, lllino[s, as the Defendants 

transact s11bstantlw and regular business in and aboi,t McHenry County in the practice of law, 
' 

where their office is located. 

6, On or nbout June 28, 2011, your Plaintiff, DULBERG was involved in a horrondo\18 

accldenl, having boen llllked by his neighbol'S Caroline McGuire and William McGnire, in 

assistitlg a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG 

lived in the .t1.eighborhood. -----·-· ·-·---- .. ----------
7. At this time, Gagnon lost control of the chalr..imw he wns using causing it to strike 

DULBERG. 'fhlll ca11sed substantin.l and catastrophic injvries to DULBERG, iJtcluding b\ltno! , 

limited to gre!lt pain and suffeiing, cun·e-,it es well a~ fot\ll:e medlcal expenses, in u.n amo1mt in 

excess of $260,000.00, along with lost wages i11 exc~ss of $2S0,000.00, and various other 

damages. 

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J. 

POPOVICH, P .C., pursuant to a wrltten retainer agreement attached hereto !IS Exhibit A. 

9. A copy oftl1e Complaint filed by MAST ou his own behalf, and on behalf of DULBERG, 

is attached hereto as Exhibit B, and the allegations of tbat Complaint f.re fully Incorporated into 

this Complain! as if JilUy aet forth herein. 

l 0. An implied tenu of the retruner agreroicnt attached hereto as ;E:!'.11ibit ~ was that al a.ll 

tlmea, tho Defondaots would 1;:xercise their duty of due cme towards their client and confonu 

their acts aud actions w:ithin the standard of cam ev{l(y attorney owes his clieut. 

2 
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11. That as Exhibit B reveals, Defendants property filed suit against not only the operator of 

the ohain saw, but also hie principals, Cal'oline Mc01.1lre and William McGuire, who purportedly 

were supervisins him in his wol'k on the premises. 

12. At the time of filing of the aforesaid .Compluint, MAST certified J)ursuant to S11preme 

Court Rule l 37, that he had made a diligent invcstig~tiou of the focts and clrcumstauoes aro1md 

the Complaint he filed, and further had asceitained the uppropriate law, MAST evidently 

believed a very good and valid cause of actioll existed against Ceroline McGuire a:1d William 

McGuire. 

13. The matter proceeded through the nonmtl stages of litigation uutll sometime in late 2013 

or early 2014, when MAST met witli DULBERG and Q.\l;lgjron,lly...1ntmhers.and.ndvlsed-th.em-- ----< . ., ______ ---------- ....... ---·--·----·--···---
there was no cause of action against William McGuire nnd Caroline McGuire, and told 

DULBERG he had no choice !nit to execute a release in favor of the McGuire's for the swn of 

$5,000.00. DULBERG, having no choice in the m!l!ter, reluctantly agreed wifh MAST and to 

accept the BUlll of $5,000.00 releasing not only Wi!liam and Caroline McGuire, but also Auto­

Owners Jnsur!lllce Company :fi:om any further responsibility or liability in the matter. A copy of 

the aforesnid general release and settlement ag;eeme11t is nttached hereto as Exbibit C. 

14. MAST and POPOV1CH oontinued to represent DULBERG through to end including 

March of 2015, following which DULBERG and the Defendanl:ll terminated their relationship. 

15. Continuously throughout the period ofrepresentntiou, MAST and POPOVICH 

represeiited repeatedly to DULIJERG there was no possibility of any liability against Wil!irun 

nnd/or Caroline McGuire and/or Auto-Owners Jnsw:Mce Company, and fo.lled DULBERG into 

believillg thut the matter was being properly handled, Then, due to n claimed failure of 

collllnunication, MAST and POPOVICH withdrew ftozn the reprosontation of DULBERG. 

3 
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16. Thereafter, DULBF..RG retai11ed other attorneya and proceeded to a binding mediation 

before a rcitired Circuit Judge, where DULBERG received n binding mediation award of 

$660,000.00 in gross, and n net award of$561,000.00. Unfortunately, a "high,low agreement'' 

had been executed by DULBERG, reducing lhe maximum amount he could !'ecover to 

$300,000.00 bnsed upon the insura.~oc policy available. The award was substantially n1orethan 

that sum of money, and could hllve been recovered from McGuire's had they not been dismissed 

from the Complaint. A cr,py of the aforesaid Mediation Awru:d is attached hereto ns Exhibit O. 

17. The McGuire's were property owners and had property Insurance cove1'ing injudes or 

losses on their propcity, as well as subst!llltle.l personal assets, Including the property location 

where the accident took place at 10 l 6 West Eldei:.A venu!l,.in..the .Ci 1y_o.f.McHenry,.Jlli110is.-- - ~------ ·•·--~ .. ,, ____ ,... ·- -----.- .. ·-

McGuire's were well able to pay ell, or a portion of tlie binding mediation award had they still 

temained parUos. 

18. DULBURG, in hls relationship with POPOVJCH and MAST, cooperated in all ways with 

them, fumishirlg all necessary informatlon a.~ required, and frequently confe1,ed with them, 

19, Until the time of the mediation award, DUL.BURG hoo no reason to believe he could not 

recover the full amount of his injuries, based on POPOV1CH'S and MAST'S representations to 

DULBERG the.! he cou'id recover the fttll amount of his injurie.s from Gagnoi1, !llld thnt the 

lncluston of the McGuire's woulcl only oomJJlicate the case. 

20. Following the execution of the mediation agreement with the "high-low agreement'' 

contained lhotein, and the final medmtk,11 award, DULBURO realized for the frr~t time that the 

Information MAST and POPOVICH had givoi1 DULBERG was folse and misleading, and !hut in 

fact, the dlstn:lssal of tho McGuire's was u serious and substantial mistake. Following the 

4 
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mediation, DULBERG was advised to seek an independent opinion from a11 attorney ha.ndling 

Legal Ma.lpxactice matters, and received that opinion on oubout December 16, 2016, 

21. MAST fllld POPOVICH, jointly and severally, breached the <lutlcs owed DULBURG by 

violating the standard of care owed DULBERG in the following ways Wld 1·espects: 

a) Failed to take such actions as were necessary during their representation of 

DULBERG to fix liability against the property owners of the subject property (the McGuire's) 

who employod Gagnon, and so\1ght the assist!lJlce of DULBERG; 

b) Failed to thoroughly investignte liability issues against property owners of the 

subject proptrty; 

c) -----··-·-· -·- -
Failed to (?O!J_pum neoessarydlscomy,JlQJtSJO fix.!heJinbili.t.:,,.of.the prop6ltty--------! 

ow11ers to DVLBERG; 

· d) Failed to understand the law pertaining to a property ownel''s rights, duties and 

t-esponsibilities to soroeoue iuvited onto their prop81ty; 

o) Improperly urged DULBURG to acx;ept a nonse.nsic11l settlement from the 

property owuers, and dismissed them from nll further responsibility; 

f) Failed to nppreciate and under:.'la.nd further moneys could not be received a11 

against Gaguon, and that lhc McGuire's and their obvious liability ·were a very necessary party to 

tbe litigation; 

g) Fuls0ly advised DULDURG throughout the period of thcl: representntio11, thnl the 

uctions tak(l!l regarding the McGuire's was propel' in all ways and respects, and that DULBURG 

had no cboice but to accept the settlement; 

s 
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h) Failed to propedy explain to DULBURG a!! ramifications of accepting the 

McGuire Bettlement, and giving him the option of retaining altemotive C01ll1~el to review the 

matter; 

i) Continually reMsured DULBORG that the course ofaction as to the property 

owners Wllll proper ll!ld appropifate; 

j) Were otherwise negligent in their representation of DULBERG, concealing from 

him necessary facts for DULBURG to make an informed decision l!S to the McGuire's, instead 

coet'Cing him into signing-a release a.nd settlement agreement and accept-a paltry sum of 

$5,000.00 for what was a grievous injury. 

22. That DULBERG suffored serious nnd m1bstantial damages, not only as a result ofihe I .. ·----·-·· ··---- .. ---·· .. ·-·····-·1 
injury as set forth in the binding mediation award, hut due to the direct notions of MAST and 

POPOVICH ilt tll'ging DULBURO to releMe the MoGuke's, lost the sum of well over 

$300,000.00 which would not have occurred but for the acts of MAST Md TI{E LAW OFFIC8S 

OF THOMAS J. POPOVICH, P .C. 

WHEREFORE, your Plaintiff, PAUL DULBER-G prays this Honorable Court to enter 

judgment on such verdict us a jury of twolvo (12) shall ,etum, together with the cost<! of suit and 

such other and further relief a~ may b" just, all in e~cilSS oft.he j1u·isdictlonal minimums of this 

Honorable Cowt. 

6 

Respectfully submitted by, 

PAUL DULBERG, Pfruntiff, by Iris 
attomeys TIIE GOOCH FIRM, 

~6-)~ 
Thomas W. Gooch, III 
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,, 

' 

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS. 

Thomas W. Gooch, ll1 
nm GOOCH FIRM . 
209 S. Main Street 

Wauconda, IL 60084 -·••·-· ····•·-- ···-------------------··--· -··-----. -----il+7:s20:Dll o 
ARDC No.: 3123355 
gooch@goochfirtn.com 
office@goochfirm.com 
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m!':lTB 6.CIEQR J,IWAt, fllIBYICES . . . 

i J.gree co tjnpl6y 11)~ r..AW o:ericu.s Of 'r.H:6.MAS J. l'0P0VICij, f,C. 
{hereinafter 'my att.p~y".) to 'l'!ipre$~nt me in \he lito.s·ecutfon or iettleme.n.i. of my-cla~ _ag~)~t 
_p!:r6ons o(entities re~poiislbie for causing m.~ to ~ur!'ednjifti~s and eltlmages o.n tiio_ 'ilatof . .c. . .. 

l!,,!y l\~Pm~y agrees. to-ll,lf;k~ 110:CJ'i!!tgb fui'-legai servlces·utj)~ ll recov.ecy is.·made 
In iey-cl!llm, 'Th~ approvil'.I of My: se't/le.Q1e111 arnomitcanilot be nind~ wilhqui.my kl\owlet:!ge and 
:oiitJSent. • 

r .ag~~ .tQ l'ny my attornay in .e<ins(detntion k,r hls legal sw,lcei a.-sllm· ~ulll fo 
oll'e-thlrd (3S :Up%) of.my· recq-vezy f):_om my ~l~lii'\ b.Y suii '6r ~ettlc.~ent: i:his Ylill incr~nsc: to 
-~% ln 1he·~vent my elafu)-~).l.ltS ii1.in~.te .iblill otia (1) :trlal·;EµJ.d/Q, an lippeal Qf_ a trjat. · :r 

. :t;icI~r~lano my s~torte)} rttny nee~· to •foour reasonP.bl~ e,;p;IJBe\l .~ properly lil\ndliQg ll).y 9Jalm 
incJudf,;ig; ~µfnQt fuhited to, ~xpen~!IS sl'.lCh as a<:dld~nt 1eporli, 'fi.!illg Joos, ·toUr.t'_reportel'.li 't:W, 
·vtdeo felll!, records :fees, and-phy~ielnrt (eios .. ! -tindersliu1<f.lI!oS{l ·e-xpe.i~~es wilt,bc fa'{(en <J(H ot 11\Y 
settlem.ent,jp..ailditioITT~m:n~y:•s l¢iia! fee. .... ' ··-~~-.----··-·----·-·-.... ----~~1 ..... -~-.. --- ~a.c.::::··;: .. , --- -.~ .. . ) . :--,.-;, -- ---.---- -~---- ----- ----- --
crrerir_ ....... J_, :POPOVlCH 

,. • I 

,LAW. OFFICES OF Tl101\1AS J •. P-Ol'OVl<::H, r.c. 
34f6 West l.i!nl, ~l~t ' . . · ·. . _· . 
Mcijonry, Illlnofa ooo.50 ' 
lllS'/344 .. 37.97 ~ 

\ 

., 

·• 

.. 
~ PLAINTIFF'S 
~ EXHIBIT 

~ Pr 
. · , . 1 0 · 1i 2g.2o1709'53AM'./Tiensac!\on1/1711111745\/Case#!7LA0011~ ... -■• ---r 
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. ' ~. . . ' ', • ' : . . . .' •' .: ,: . ~ '' . ,: ' . . ' . •, . 
''!<!OW COMF,S the Illllio.tiff, .. fAU'L D,ULBBRO.;bi'liiil a'lton}eys;;'LAW OFFl<.."ES OP-: 

• • '. • • • • ' ' • • ' • : ' ~ • • • • p • -:.,, • ~ ' • 

THO¥Af, 1. ·PQPO\TlCH, P.C., at1.il eoinpliil1litl8' aga.\nst the·po.fonckllrtii, l'lAV'ID GAGNON,. 
' • ' • • 'I. • ' 

'. . . 
Individuully, and ~s Agent of CARO*IN:B McGUJRE WJ.d BlLL McGum.B, !llld CAROLINE 

Mo(fCJIR:B ind BILL MoOUIRE, ifld\vi~uaUy, and $tl\te1! as follows; 

.Connll 

fnul Dulbe1•g ti!, Dll'Vi1l Oocniau, indlylil:nn!lY,_,md us.A.goof of Qnmllo• micUlilll\1~ . . . . . . .. 'j 

1. · On Jurui2&, 20ll, the Plaintiff, PAUL DWB~G,, !i-v\1 ln tlw Clcy ofMol '-~~~!■.'-
~ PLAINTIFF'S 

Cowiy ofMoHem:y;lllinow, !! EXHIBIT 

!B :.: . · On Jw1~ 28, '.l.01.t, Detbllilants C,AROLlNE McG'olRE fJld DJLL MoG~ . ,', 
' . 
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••• 
I ~ I ' . . . 

' '' .. ' ' 

. ', 
',, 

'• ' ' ' ' ',. :.,, 
•' : I • ' .. ,'•, 

·, ! . 

·,;, ,:· · •.·. :i-:.:::. 6.tiJnne:.IB:21)-!J,thc>°:D~leudant,DAVlDO~GN6N,.Wllsl!vl~:e,rid/orstey~at ·. 
,' • ,., • • ' •• ', ' ' I • •,,; ,'~ : • ' • • ,• ' •: : •, .-• ',', • •:' • •' • ,:, r • ' • : : 
:.' ·. '.-' , . · ·. · ·hls,poif'(lt'/i~omo-at JOlo w,'EJdet::A:vAUbiJ;in !M'CJl:y of'Moijo1~;:'Go\:µ1ty,~fM1>Hciiiry; .,, ' '. '·. 
,· ,·. '' , . .,.:.~·.: .. : ·. .,: ·<· ~-: . ': ··:, .. ,· . : 

'-: , · • · "'lnol• ., · · · · ,, · , , ,., ,.: · , • .... ·.· ,w._.,,; .. (1·1:-:,.... .·.,··::··.-:~-: '•. )·••,;'. 

;:. · ... : . . · :·. :~:,:,,:: ·: .. 6n J~e 2~
1 

21:li i; ~e -~~(!!Ill~, CAROL~iik~~ mid BfLL MoGUffiE 
., ::.\·,,"r,·· ... :· ..... :. ·.·: .. _::·:· ·. :.~\~ .. · .. .'··:. ·.·:: ... 
" · ,oQ~0:1?~, ~I tlie)')e,f"\1d~\:0~ Y,ID ,\:t~Gl'lO}:l, to out :[<ii"llii it~;filld/or .1llpl.11t~ln the,tree.1: 

•.·•: · and 9ti;a; M ;lie~ ji;iunlees at '.1, 016 '\~; El~·et Awnue, ~the~ .~f MoH~ ,'Cc(1lnty h·{ 
'}\ . -~~i~:~1~i<i~- :'·.:-i·~· ... _·:.·. . •"., ·:: · ;··., , , .. \ .. 

•' •' 

0 

• '\ '.J • ' 0 
• • • , : ' ,, ' ' ' ' •, ,. ' • r ' . •, , I ' • \ • , 

. ·, ·'> .;: .. ; · -~ 0.11J\jll828, ~oh;:~n~ at~~-request itnd wl~~a~thority I\Ud pel'lll!salo.n· cif tbo 

.. ': . . ·. ''.;~. '.':, ··:·,. ' . . ·. ·. '• '. . \ ·:. ·;:', •' . . . "., .. 
·; . . I)~.o.dJihj~CAROL~ MoG'tJU{;E:{U)dBlLL M◊GUJRB, and{¼~ jli.(llr beucftt,''th, lJerpnclllll.t, 
:,,,_-,: • ,.;.,':~: • ,.,• , • • •••'•• :,•·, • • • • • ••• I ,,• ' • ',, • ' 

·, · ::., ·-----~AY,!f>:QM~N0N,wwwo!'.ldng1i'\i:ij~t:tlieli: supoi'iilslon'iui~ o~i'i.vhlleclngaged 1n Ctl:ttltg, 

,. ' 

... ' 

' ' ' . .. ' 

:,: . ·, ' -irlnlidhli-~d"m~nihlll.iilg. !(e~ 'lini'(b~ ~t the prenlises ad ~i-8\v./lThl~ Aveiillo, liitbe Gity .. ' . . . '' .·' : ', .. . : : ' . ... . :· ,. ' ·.. . 
· ·of•h;!C/H~f; <;:ou1ity of.Moi1bi:ity ;:x1Jlniis, ,: ; '.· ... :'·. · ·. : , . . 

'·> · ·' , :,\6 .. .' :: ·.9~{uno 2g;2~~ j ,:.~;;~ir of his wo,k t11 fue ~~bJt~.p~pe~, the D~f~ndk1t;· 

. ' 

.. ', ·.····. . .· ,,. . . . ' ' ' ' 

DA:Yl:O GAGNON', was autho~!z.eit, ltistruciod, advisoq fl:l1d·pcirmli~! to uso & ahro11RBw.to 118S!st 

hh.)1 !tJ,·Iilii work fo; Dei'M.da:n~;QARot.iN:13 McGU.IRE IU.\d Bll.L MoGi..'IRE, which wos O\Vl1e0 

by.1hoMoOulres. . .. ' 

.: •' 

' : · • '1,. . OJl Juno 2S, 2011\ tl)._e Jl,elb.!idnnt, PA VI)) Cl{I.Ql'J'9l.'{1 WM tllldlll' tho:sup.~i;vialon 
' , . ' 

1ui9Qllti'i\1 <>fllefundaols, OA!l6Lil'ttiMoGtlllU! Mel :13:rr.,r, M2GUIRE, tmd w~ wa11dJ\g-as · 
•. ' ' . ..., ' ' . 

theh:·l\pptlrell.~ atid ijCluru ag~t, 'm,1.1',;vllll tllen ~ctlng and wo:ddrig·!rti:ha soo_po o£hls naendy'for 

Defendnqts, CAROLINE Mo<JUllU!, aad BTI.J'.. Mo<JUlRU. 

• ( • • • t • ' .. '' .... . . ' . ' ' 

2 
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' • I 

.. 
. • ... . .. 
. . . .. .. '.' ' 

• I• '• •' • • '~ 

• . : \·:.. •, 8, . . .On Juti,li 2t·.i0l1, ruid while t,1{e.~~indlli·nAVlD OAONON, .wii1iv.orkhtg Ji, 
. . .". { ' .. ; . ' . ' ,., ,, .. ' ' . . . . . .. . .. . .. . . . .... ·•" . . ' , ' 

·, .', • :' :; : : , tll.~ OO\)l'ao !ltl'd i90p1J' ~f hls ~gi1.ll.{IJ' fur Defur1Mll'tf!,'_ Q~RO~~E MoOI.llRE Jµid'lil1~ , ; · · · 
··: ,::·'. •.: .. _.. .. . ": .. ·, .. ,: ·, ' , t· .... :,:: ·.. . . :•:1..· ' 

, • ··, : • · '. i MQOl~, lllld wll!l iiMerthefr a:1pa1'V!slon a)lcl.cont:oi •Def0n!)(lllt,•DAV1D .. -OAft1'fOW was i1l 
0 

• •• 1•,~:,• ... .:,. •, •, •• ' l•••• •:I•, , , '
11 

... ~•:1 ,•,• .. ::,::•,••' i ,• r: ••,• •-:'' 

, · . :· . · . , us~ oh 1lht>.insaw while ~htg ~ h'6o and b:tflll.6b, · ·.: . · 
. •:::.:~ . .. ::·.:,. ,·~•;' . ·:· ... :~ ·.~ .... : .... :. " .. ' ;·,~:."•,: ;~· ' . . ' ........ . 
•: . :. ·, ' .. , '• · .. 9, · Ob .mt\~ 2B;io.11, fllld wblle0efenclimt;1)~ VID'GAGN◊N'; W~s ln"llse ofa , 
. . ... '~- .; ,' .. ,' . ' . ·.. . . ' .,'.· . . . ,', ... '.' ,, ... _. ' '. : ',• ~: ~·.•, 

,,,, , ( ;': ' · ofuclfcijaw wlJl!e,ttfu11nlng.a'li:ee €ib.d bx(llloll,D~foll.lll\ll~ ·Di"OD, ctAGNl!)N{ l\sked foNu'.td.lOl: 
• •,:. ,, •, ., ; • f •• ~ • ' ,. ,, • • ' •• • • " '· ••• • : • ' • 

. :'._:: • ·,. '. xecj\lQB\e'd th,,'n~ei{!!l.'1o,e oftno-Plll.intU'f, PAUL DUl,i~(l, to.hpld'the t!'eH:.brn;n;<lh 'l'{hlfo 
< , :•, , , • • • I .. ;' • • " , , I o ' ,, • •• • , • <) 

: .,, :,... : , :~efendl\llt,.:oAvxo OAl)NON, 1litt1med ilie jli'flll~'wlfu the ohalnsaw.• -·11 I_'.,',, 
•• : ~ J... ' : • ' • . .,. • •', •• ' •, : • ' . • . . • • .: ' . ' . ' \ • :, • • -:· ~ 
. , . :, , • - ' . - · ,10; ·, .. ,On liltie;28,,iou, !flld whi\~D<lfent:lqi;it, DAV'l.D GAGNON, .wiil;:#1 Sille oo.ntrol, 

·. ' 

" :, .: 
•• I• . : .... ..... 

'' 

/ ,'. 

'' . ·.:, 

. . ' :· '.: . . . . \, . ,, ,, . . ' ' . ' . 
·1 ,_:.,:._,; \. .. -~• an~opei·atillit_i;if-t!1t;.'sooieol0 chaineMr;ih!rv.liai~w!llfOllUllei~)l'JJ~·lliji•n\ie~· ---. C ":;· 

,.:,:>·.:•(,- \ :· ,. Pl~~\1«:Fi.t).toili.BER0:,. : ·: · ~ ·· :/ ... ,: :- -· · · ·•, ,. , . 

> }:·; ,_': · ;.. . \ ... ; J~,' ,: · ~I ;~ tei0v~ tbn6S, ~iireudirs,.~k~iti:m ~~wiui ·lllid ~ILL •MoGUIRE, 
,, .~, • ,·:. ' r'. :•:' • • •.: _:·.: '. ,~ ,•: ,· . • :. , ,, ' ··.:. ·~ '1'. ·" . 
·, ,,, · :~; , · !mew p'fDe~-e~daht;l)AVID GAGNON'$~ of'athe ~l/U,1.lsiiw ~·th◊ i,.tes¢1).tlli'bf tl!ll ?lnlntl:ff, 

'.PAUL ~~LBgJ0, Md ~e~~t suoh 01·011t9d ~-~lo~ Pl~lnliff, P~~L.DULB~RO's 

sefaly, 

12. 'IL'llt i:t a,J.l reJ~ru,,t Umu~, the l'.lefe11dMtll, .DA 'I/ID GAGNON, a!i'nsoot of 

, . , • . CARO~INE.!v!c!-JllI;RE an,lJ}JLL MoGU(~U''! pweii a.tlp.~ io uso ontb .nnq c1i,11tlon hl_~s 

• • 

I• '' • •• ,i 

3 
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·,· .'·, , .. 
. , . . . , 

. ,· 

· .: '.., i .;.,; .. · 13, · ~ liih«2a, fo'J frt,'ie D:i.fenda.,.f, il~ ~~:GAGND:!f, was n"$ljg~~t?p}~e-or 
.. ' ....... : ·' ,, . ; . . . . . . , ... : . . . . ~ .. 

:.,.f,:·•.•i.·,:., ... ,1_ll'lbto·oftheiblloWltig_wiiys::·',, · ... , •.,:.,, .. ,,:,·,... : · r.-, ... , ' 
' • • • ' • • • • ~: • : ; .. :~ ' ' ' ' • • ' ,. f 

I • • • • 

.. ; •' ;y ... ,•.·. -::· /;,, F!li,lad'!o~~u~~ol.ov~.l~~i~~~ii'q{thioh~Sll,W,•· .· .. :'·.";- .,.· 
: -:•:,, :!:~:<,:,/ ~ • • " • ' ' • ' • I••" ' •' ' ' 't •, 

· · · · b. · Failed to toke pl'~on not to·e!I~wtho dh~a~wto move tpWAtdihe Blnli\ti:ff, 
.-.:;•: . ,,, ,,, :·.' _:·. :·, . .. ·:·· ::: ·,:~: 'i ·.·'. ' . : . ···.~·:. ' 

·· ': ·,_?_-.. ;,,-;,:.:·. ·:pA,VI,B\J.(,~~O,soas_1~0f\l.i&c_i!\l!V)-'; .:·: · :,:,' •,: 
~ '~ .• •· . ,, ' • • 1,'.. . • ' . ' : • ' . ' 

· '. ' )' _::' ·>. ·o, :'Frllet!·t~,WR!;J.\ tbePiabl.~ PAut:DW,B~;'_~filw.cll)nge.es exls\ii;~n'i: file . . . . ' .. '' . ' . , . 

. {: :-\ · ·.·_'(;-, : ' ·: D_6~4ant; PAY»' OAGNQ'N'&in~bi~ 111 ~~nlrql'fh~ ~halllkiw; .,' :·' .. 
/'' .' ' :. : . ·~ . ' ' ·: ,. •' . .. ~ '. 

/· ,.' .: . ;. ·_.- . · .' d, . , l?aile4'\o. keep f\Jiropor \llstrulce l;l'(lm tll~Plfli1tHff. l'-,A'ULPUJ.B:~G1.whllp 
. ~ ., . . . ' •' . . 

:_,,,-; ... ;·,. :, ·.: . ·· ··oP.eti~kmt.ohl;inaitw: · ·,..... . .. · 
'•,:. . .,' : .':, ". •. . :- ' ' ; • • •. i: . . I • .. ', . ,, •. . 

. · .. :.'.., .,-:-::..:.....,, ......... ,e.-,...,Oth~r-wk!~-war;-p,et}igen.t-ln,opmtlounµfC:ot1trol~f:tlre:~ 

; . :.()·.'. :-:,,,,:.': ' 'i i 1'4-.\ ' 11iat na a ~1~xl~a1e result af~11-·beienii.im.t'i ri_5gtfs~nce, 'thtJJ>ia!ntifi',-PAUL 

: .. /:;'.-,:\ ·i: im~Bn'c: was·~lui'.~ e,;~~1y;' he~ @Xj)~l.~~~~J iin~-~i"j; ~he·f!Jlure ~pbrl~~ J):aln 

::: .>,.\/ : ,Md.;\lfferlng: he.hfis-b~~-p~~ently somredandlo;"~\)led; eM hes 6eoo14e;iJlgAted for 
\ ' '-. . . ·' . , . 

forge lli.l1l:lfl of m.ouey fur ,l)jj)cliPII,\ brlls ancl w1!1 lu tho flUUI& beoomo obligiit~d for lldc/)jlo!la! 
' . 

aums·o(money fot mooidal ))are, and has !qst t)ine from wo1t allcl/-0r from eai·iilng w1i&es..dt1e to 

.suoh illJ1.JlY. 

l S., · Thot at th~ abo.vo funi, and dale_. '!ho Detbn.dtin~ 8,-t,1.e~igef!ce oa.~:J,e !nth.~~ from 

'the ~b:01.1Jllf]!tticea of the ocouminoo l\11 ·th~ lnf:lil'Ull.,int of the 'irJi\l'y WtlS lllldor the ¢0nttol of-the . . . . ' . . ; . . . 

•,, ·· · pe-.tin1tliln.! M.d ·th.orofo1·e, ~egllgonoo cnn be pws11ni.ed \tndei !he clootrlne C;1f' 11.e.r-lp,ia l,~qullw. 

WHilRE.FORE, Plalt1tlff, P AtJ!, DUL~RG; detnanosjudgm@il ~l!liist .Defe.udauts, 

DAVID OAONON, a!ld CAROUN.B McGUIRE mi.d BILL MoGUJRB in lrtl amouniin exoooa of 

· $50,000.00, phm conla of-l'b.is notion. 

.... ' 
4 

'• I•' ••' • • • • .. '. '. 
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.... 

'. 
. ' 

,, ' 

. ' . , 
' .. , . 

... : ; .. • . ·. • , · ;:. -~ 8, • · ' 'nui.t at all reieviilitlil'iii~, th~ 'l)ef~ncl!!nti'DAVIb GAOOoN; '\\7ij9 ·a~'.llli the 
• ''•• • '• ' ' •, ' .. • • • • < I • • 

.. , .. 

'• '' 

' . ' .. 

'. · '!!gil~i~ a~iJ. and~l\t,, of~~nda.t\t.~; CAROJ.JNB McGUIRE and )'JILL McvplR~f ~rl 
•.• • • • •' • I • • • 

. w~:llllfutg,ut tho!r reque~t'an<\i~theh· ~m:inlerests 'i.nct'io tb.eit• benefit llS ill o.jolnt Wll<'l'j)\'l.w. . ' . - ' . . . . . . 

·19.. ThDt ~t till rel_~Vlltl.! timos,.De:fondanl:8, CAROLINE McGUIRE and BILL 

M~.lltr:l; lm(;W DAVID qAGl;l'ON was O~'lltlng ~ chcili1Saw \½fh,tha lluaiate.nce,offuq 

. · f'W,!1~ PAUL DULBERG', :lllld,bad l:be,ilgbtto dlllohnrgq or teJ.'lll.l11JJte tho Dlli'e.ndan\, DAVID 

OJ;',GND:N,'& work for any reason: . ' ., . . 
... ·. :io; · 'Thnt 'l\t all rel event t!mcil, Dr;foodaum, CARGLlNE Mc(flffRH llll<l.BlLL . . . . 
'MoGtJIRE, owod a cluly to supem~e an(! 11ootro1 Defenc11111t, QA.VID GAGNON's,toti.viti.es on 

' 
iho-ptoJ)l)tl:y.r;o ns:uot t() cto!U.l il·um:easonable hnzaxd to otheta, i:nolucl:IDS the Plaintiff, PUAL . . 

DULlfBRG • 

. . .. ' ... '' . . . . . -' .. . . . .. 
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.. I • : 

'• • I 7 t '•.' 

•, . 

' '' . \ "' •. ~ .· •,, 
' ' . 

. ' ' 

. -' 
~: ' . : . ' .. 
' 

'•,,• 

' 

; I 

•'•.· 

.. " . , ... 
. . , . ,. 

. ' ,, ·. 
' . ~ . 

~1., ; Qii,j~me ZS, 2011,.tl)o ):)e;&nda$, CA.ROL'!Na Moa:on¢· ila<H,IL.t Mod!}~, ·.: 
,•' • ,• ''I • • • ,• 'I• ••' ' I•• •' • ',._ • 

wwei16gligent:µ.1.'onq <1rln~l'8 Of the(Q1!oj11\1:i_q_w.aya: · "t ' ' . ' '. " .. 

.· .. •'.·.·a.·,• ';;J~l)dio.o(lctrol,op~tl~•~flho.ofutlnsaw;: ,, ·., <··, i,, 
' . ' ,'.",: :.:.~-.· ' . ,, "1.~'.: .. \~_..\:,:, ', • . . :, ,• ,{ ... • . '},• ·, 

· )J, ..... 'Ft!Jled to \Qke pi-pomµle1nn6Ho allow lhe ohainse.w to .. move·toww:d il10 l?.ltil.ntl!f, . : 
: . '\ . . ' ,• . . .. ' ' ' ,:· . . . . 

. '• ', ·:· · ..... l'A\JLDlJLBBR(i',iioli'sw•oii\)SOlhjw:y; . '•.' ': •,': ,,.:. 
. . . : ' ,. . . ·\· ~ ~ . . . ' .. , 

· ,: o: '·:· ,',)l11).l~d to w11111fue l'lelntlfi.J.l.AU~, DULB~G,·of.th~ 0

d$Rt1ra eldsfulg,'frd~ ~e .,1 
. . ' .. 

•' .· : •' . '. '. ' ' . . ,i; ... · .. ' ' 
, . ·:, ;Defbp,dr.nt'siuahllity~.oonkolllipoballl.le.w: · · ·;,,.,;· ... " .. 

• ~ ' • • ; • • • •. • • • ' l •, ," • 

, ·_. · -d:. . F.~loo to k,eep 1ho ch!ili'IQllw "proper.d!stau,ce frOltttho Plaiiit~ PAU1 
. . \, -~' . . : ' . ' ' ·::.' ' : ·. . ' : ··.- '. -~· 

· ·:: •,:. rlW,,BERCi, whfieoporatlwi'thoohalru!aw; • .• •. •. . ... : 
•' . ,. . ',. ' 

' ':' ' . , . •. . ,• . . . ._ : 
-· :,.• .. c;_,'-'·,·:. ~ei.,ylse~.n~0Qt-'it,ope:mtlon-nnd~ont_to_l~l!f·~pal\'isaw:- --: , ... 

.' : :' • , .• <: 22:: · :-Tlllit:M Ii proidn1ete· res~ii¥th~ Defenda.1rt'a-i.1il!ii~.nco,:thil Illalutlff, PA Ul, 
. . . . . '. . ,· ... . ' . ·. '... ,, . . . . ' . 
. DUl,l}iil{<J;\viis, lWtru:l externaUyj ho~.eiq,erlonoed and ·wili .\11 ih~ ititiire eitpm'iel!C~ piJ.n 

. . ' . . ' . ' . 
uud· si.dierl,t.11::h•.fiiaS beon pal'!nanently SOIU'l'eil fllld/0'.l illtiflbled; 'llµd \1~ ~com& obligatod fur . . . . ·,' ' ' 

hu·ge 81.lms of me:qey fonnedioal b!Ils lllld wiU ill 'Che future becomp obligated for adclit!onl\l 

sir.ms o:l'nu;,ney ;!'or, med:!011.l om-e, epd hO!j_l!)f time ft>otn-1'1'.oxk ro.1d/od:l:opi er.rnlng wag~s tlu~ to 
s·,1en II,jwy, 

... '·•· 

.. ,,. • • •, _. • I .. .... 
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The Law Offices of Thomas J. Popovich P.C. 

'/'HOHM/, ['(/l'(IV/CII 

Mv.it. M~rr 
/Dill/ A, Kd//lMK 

Patil Dulberg 
4606 He.ydoo Court 
Mol-!enry, l160051 

3416 W. ELM -S'l'R!l!IT 
McHENRY, iu.1No1s 60050 
'.f'El.a1HC'l-ra: 815 .344,3 797 
FAOS!MILB: 815.~44,5280 

\l'Wl~JIO/JOVlchlaw,co,n 

Jnnuary 24,, 2014 

MATIX J, Voc;a 
J~MJiS I'. T~'tt\1 

RouRltT J. lUMB~N 
7'11,!W,,. M, l"RUEl/,1// 

RJ]:: P,mr Dulberg ~s. David Gag1wn, CaJ'olit1e McGuire n.mt BIil McGulra 
McHenry County Ca~e: 12 LA 178 

· -----I5em·Pniil:-········--·····----·•-·- · - ~ --· 

Please :find enclosed the Genero! Relc4se 1md Settleme.,t Agreemei1t from defense counsel for 
Caroline and Bill McOuitl', Please Release ~ll.d return li tP me In the enclosed aeli'.at!dres5ed 
UUl1IIJled ®Vek>pe at your e111'1test convenience. 

Thank you for ym.n: cooperntlon. 

Very ll'Uly yours, 

rung ~ · .. 
&clo1ro1.r 

~ PLAINTIFF'S 
~ EXH1e1r 

! ~ 
R I d 11 23 2017 04·31 PM/ Circoit Clerl<Accopled on 11·29·2017 09:53 AM /TrOI\S4CUOl1 

acave ~ • • PaQa 16of19 

l!:,WK(u),1/1 Qw:,t 
211) NOl//1/ MMrm Lumm, 

Kroo JR, Arr.,,llt! 
V.\\vxra,i. IL 6IJ()85 
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GfJNERAL RELEASE AND SETTLEMENT AGREEMll',NI 

NOW COMBS PAUL DULBERG, Md In conaldeJ'Qlion of t.'ie pnyn1~nt of Flvo-Thousnnd 
($5,000.00) Dolla,;s to him, by 01· on bell~lf of the WILLIAM MCGUIRE and CAROLYN 
MCOUlRE (Ilka Blll McOulre; impropedy named M Cn1-olh1e MoGulre) end At.JTO•OWNERS 
INSURANCE COM.l>ANY, the payment 111'.d receipt of which Is hc1eby aoknowlodged, PAUL 
DULl3ERCl does h~reby reloose end dlsohai•ge lhe WILLIAM MCOUJRB Md CAROLYN 
MCGUIRE 11nd At'TO-OWNERS lNSUMNCB COMPANY, mid any agents or employees of U1e 
WILLJAM MCGUIRE Md CAROLYN MCQUIRE ~nd AUTO-OWNERS INSURANCE 
COMPANY, of and from rJ1y and all oauses of noilon, o!alms and dem~nds ofwha1Soeve1' kind or 
rnrture !noludln0, but not limited to, nny ¢1Hlm for per4onal ll\)uries and property drunRge adslng out 
ofa certain ohaln &aw Incident that allegedly oooumd on or about June 28, 2011, w!thln Md upon 
the pr~n,1iras !mown commonly wi 1016 West Bloer Avenue, City of McHenry, County of 
McHenry, S!!lte ofllllnol/l, 

lT IS FURTHER AGREED AND UNDliRSTOOD thQI there l~ presently pending a cause 
of actlon In ihe Clroull Court of the 22"' Judicial Clrcul~ McHenry County, ll!lnols tntitled ''Paul 
Dulbel'g, Plalntlff, ve, Dnvid Gngnon, hldJv!dunlly, and as agent of Caroline McOulre &nd Bill · 
McOul1"0, Md Caroline McOu[re nnd am McOub:l!Jrull~iduallr,.Oefondants!l;-E?auae·No~20J2-r;A:-··-

··-·----l18ra.nd-that ihlnettlefiiernls coiillngenl upon W!LUAM McGUIRE 1md CAROLYN McOum,E 
being dismissed with pro]udioe flS par1les to said lawsuit pursUllnt to a finding by 1M Circuit CouX'i 
tha{ die settlement between tho parti~s constlt\ltos n good fulth settlement fol' purposes of the llllnois 
lointTortfuasor Contrlbutlon Aot, 740.ILCS l00/0.0l ,et seq. 

IT IS l-1.JRTHER AO REED AND UNDERSTOOD that tlll part of the consideration for lhls 
ij{ll'llement the 1mderaigued represents r.nd wammts as follows (check appllcnble boxes): 

D I was not 65 c:,t older on the dattt of tbe o¢cmence. 

□ I Wt!S not reoei'ling SS! or SSD! on the date oflhe ocQurtenct), 
□ I lllll not eligible to rllceiv.e SSI or SSDl, 

0 I am not currently receiving SSl 01' SSDJ. 

lT TS FURTHER /!.GREED AND UNDERSTOOD: 

a. That any eubrognted claims oi· Hens fol' medioal elspe11ses paid by 01· on 
behalf of PAUL Dl.!LBERG shall b¢ the rospo11slblllty PAUL DULBERG, 
Including, but noi llrtlited to, MY Medloare Hett$, Any Md 1111 
rehnbU1"S00t11\0ts of 01edica1 expensen to subrogated pll!tics, i.ncludins 
Medicare's l'ights -of 1·eimbu1"Seo1ont, Ir fUJY, sl\all be PAUL DULBERO'a 
rcsponslllllity, nnd not th<l rosponslbillty of the parties rellll!SQd he1·elu. 

b, '!'hat e.ny outstanding mcdlcal expeosoa al'e !'Al.Jt, DULBERO's 
1~sponslbllity and all peymont of medical expenses hcreafle1· shall be PA UL 
tJULl3ERG's l'Qspons!bility, and not the respons!billty of the par~es re!eas,'<l 

·53 AM/ Transaction #17111117451 I Cas• N17LAD0031/ 
Rooolvec 11-W-2017 04:31 PM /Circu!l Clol1< Accopted on 11-29-2017 09. Pao• 17 of 19 
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. ' I,. 

o, That PAUL DUL8ERO agrees to save und hola halmlesa and lndemnllythe 
pll!'lles t-eieascd herein ngalnst 11ny claims made by MY medloal ptovidoro, 
including, but not Umlted tc Medicare or p~rtles subrogated \o the rights to 
reoovor medloal or M~dloo.re paymCO!lts, 

IT IS FURTIIBR AGRBED AND UNDERSTOOD by the pal'tles her0to that lhls agreement 
IX>n!liins the cntl1-e ~ment between the parlles wltb regard w matel'irus eet forth herein, Wld shall 
be blndlllg upon and illure to the bentifit of the parties hereio, jolotly lllld severally, 11nd the 
exoo'Lltors, conservators, admlni&trntorn, guru-dbms, personal 1tpresentatlves, 'hairs and suooe,sors of 
ClllOh, 

IT IS l.1UR'l1IBR AGREED AND UNDBMTOOO th~t this settlement ls a,oompromfse of 
a dou~lfu! l!lld dlsputed-0lalm and no liability Is admltted as a oonsequenoe hereof. 

IN W!TNB.~$ WHEREOF, l have het-e~nto set my hiiml and ~eal on the de.Ills set forth 
below. 

--••< ~••W---• 

"·--Dated: __ ·---~ 

STATE OF ILLINOIS ) 
)SS, 

COUN1YOl1 MCHENRY ) 

PAUL DULBERG 

l'Am, DULBERG personally ll])p®ed before me this d~te and acknowledged that she 
executed the foregoing Release and Sett~ment AgreemMt ll3 hls own 1\-ee ijCt and deed for the ~see 
and purpo~es set forth !heroin, 

Doted thls _ <lay of Jru11llU')', 2014, 

Notary Publlc 

1 29 2017 09-53 AM /iransacllon #171111174511 Case #17LAOOOJ77 
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.i Dec 12 2016 3:06R1 1-U' Fax pago 2 

Binding Mediation Award 
; 

Faul Dulberg 

:v. ADR Systems FIi& # 3339\BMAG 

On December 8, 2016, the matter was called for blndlng mGdlatlon before the Honorabl<l Jemes 
P. Etchlni;,ham, (Rel.), In Chlcag◊, ll.. According to Iha agreement enmretl Into by th<1 parties, If 6 

vol1inteiy sattlemerit through negot!ellon eould not be reached 'the m~dlator wo,1 Id render~ 
aettlemel'lt aw,rd which wo~ld be blncllr1g 10 the Jlaitf<is,._f!!.lfillan.t.toJhat.agraemant-tM-------

-· - ---medlatortlrfdS1Wfollowi: ··--· ----:----- · -- . 

Finding In favor of: fa.u I /Jut£ er q 
P 66tJ

7
MfJ, ✓ Gross Award: 

Cornpamt!ve fln.1lt: __j_...[__ % (If applicable) 

i S-61,.(Jf}t) Net Award: 

ADR Sy,:omo· • io. NorU1 Clark £\root • Floor 2~ , Chlo,go, /~ 6()pQ; 
a12,eeo.~2GQ, • lnfo@edu,isJem.,.ab-hl • WYJW,edrGcy1t-ou1&,c0nr 

R 
I ·• 

11
•
28

•2017 04:Jl PM I Clroull Clerl<Aceopled on 11-29-2017 09:53 AM I Transectlon #171111174511 Case #171.AOO 
ece v= . Peg• 19 or 19 

~ PLAIN11FF'S 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 
PLAINTIFF, 

v. 

) 
) 
) 
) 
) 

THE LAW OFFICES OF THOMAS POPOVICH, ) 
and HANS MAST, ) 

DEFENDA.i"lTS. ) 

TO: George Flynn 
Clausen Miller, PC 
10 S. LaSalle St. 
Chicago, IL 60603 
g!lv11n@clausen.com 

NOTICE OF FILING 

CaseNo.17LA377 

"FILED•• Env: 3126388 
McHenry County, lllino,fs 

17LA000377 
Date: t21612018 2;45 PM 

Katherine M. Keefe 
Cleric of the Circuit Court 

PLEASE TAKE NOTICE that on December 6, 2018, the undersigned caused !he 

enclosed Second Amended Complaint to be filed in the Circuit Colll'l of the Twenty Second 

Judicial Circuit, McHenry County, Illinois, a copy of which is hereby served upon you. 

Edward X. Clinton, Jr., ARDC No. 6206773 
Julia C. Williams, ARDC No. 62963 86 
The Clinton Law Firm 
111 W. Washington, Ste. 1437 
Chicago, IL 60602 
312.357.1515 
ed@clintonlaw.net 
iuliawilliams@clintonlaw.net 

Isl Julia C. Williams 
Julia C. Williams 

CERTIFICATE OF SERVICE 

The undersigned, a non-attorney, certifies that she caused a copy of the foregoing notice 

and document to be served upon the above service list via email and the court's electronic filing 

system. 
/s/ Mary Winch 
Mary Winch 

"=XH i ~~1' ~ 5 
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THE UNITED STATES OF AMERICA 
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 

MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

v. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.17LA377 

SECOND AMENDED COMP LA TNT AT LAW 

,u ALEO O Env: 3126388 
McHenry County, llflnols 

17LA000377 
Date: 1216/2016 2:46 PM 

Kathorine M. Keefo 
Clork of the Circuit Court 

Plaintiff, PAUL DULBERG (hereinafter also referred to as "DULBERG"), by and 

through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW 

OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as "POPOVICH"), 

and HANS MA.ST (hereinafter also referred to as "MAST"), as follows: 

COUNT! 
LEGAL MALPRACTICE 

A. Parties and Venue 

I. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident at 

all times complained of herein. 

2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry 

County, Illinois, and transacting business on a regular and daily basis in McHenry County, Illinois. 

3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas 

Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all times 

relevant to this Complaint 

l 
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4. As an agent, employee, or principal in Popovich, Popovich is liable for Mast's 

actions alleged herein. 

5. Venue is proper in McHenry County, Illinois, as the Defendants transact substantial 

and regular business in and about McHenry County in the practice of law, where their office is 

located. 

B. Relevant Facts 

6. On or about June 28, 20 I I, Dulberg assisted Caroline McGuire ("Caroline"), 

William McGuire ("Williams"} (Caroline and William collectively referred to herein as "the 

McGuires"), and David Gagnon ("Gagnon") in cutting down a tree on the McGuire's property. 

7. Dulberg lives in the next neighborhood over from the McGuire family. 

8. Caroline McGuire and William McGuire are a married couple, who own real 

property in McHenry, McHenry County, Illinois ("the Property"). 

9. David Gagon is Caroline's son and William's stepson. 

JO. On June 28, 201 I, at the Property, Gagnon was operating a chainsaw to remove 

branches from a tree and cut it down on the Property. 

11. The McGuire's purchased and owned the chainsaw that was being utilized to trim, 

remove branches, and cut down the tree. 

12. Dulberg was invited to the McGuire's property to see ifhe wanted any of the wood 

from the tree. 

13. William physically assisted with cutting down the tree and, then, later supervised 

Gagnon's actions. 

14. Caroline supervised Gagnon's and William's actions. 

2 
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15. Gagnon and the McGuires asked Dulberg to assist with trimming and removal of 

the tree. 

16. Gagnon was acting on behalf of Caroline and William and at their direction. 

l 7. Caroline, William, and Gagnon all knew or show have known that a chainsaw was 

dangerous and to take appropriate precautions when utilizing the chain saw. 

18. The safety information was readily available to Caroline and William as the safety 

instructions arc included with the purchase of the chainsaw. 

19. It is reasonably foreseeable that the failure to take appropriate caution and safety 

measures could result in serious injury. 

20. The likelihood of injury when not properly utilizing the chainsaw or not following 

the safety precautions is very high. 

21. The safety instructions outlined are easy to follow and do not place a large burden 

on the operator of the chainsaw or the owner of the property. 

22. Caroline, William, and Gagnon had a duty to exercise appropriate caution and 

follow the safety instructions for the chainsaw. 

23. Caroline, William, and Gagnon breached that duty by either not exercising 

appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to exercise 

appropriate care and/or follow the safety instructions. 

24. Caroline and William, owners of the property and the chainsaw, instructed Gagnon 

to use the chain saw despite Gagnon not being a trained in operating the chainsaw. 

25. Gagnon was operating the chain saw in close proximity to Dulberg. 

26. Neither Gagnon nor Dulberg were provided protective equipment when operating 

or assisting with operating the chainsaw. 

3 
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27. Gagnon failed to utilize the chainsaw in compliance with the safety measures 

outlined in the owner's manual. 

28. Caroline and William failed to instruct and require that Gagnon utilize the 

chainsaw only in compliance with the safety measures outlined in the owner's manual. 

29. Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the 

right arm, cutting him severely. 

30. Dulberg incurred substantial and catastrophic injuries, including, but not limited 

to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount 

in excess of $260,000, lost wages in excess of $250,000, and other damages. 

3 I. In May 2012, Dulberg hired Mast and Popovich to represent him in prosecuting 

his claims against Gagnon and the McGuires. Exhibit A. 

32. Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and 

the McGuires. Exhibit B. 

33. Mast and Popovich entered into an attorney client relationship with Dulberg. 

34. Based upon the attorney client relationship, Mast and Popovich owed professional 

duties to Dulberg, including to a duty of care. 

35. On behalf of Dulberg, l\'1ast and Popovich prosecuted claims against both Gagnon 

and the McGuire's. 

36. The claims against Gagnon were resolved later through binding mediation with 

new counsel. 

37. The claims against the McGuires included (a) common law premises liability, (b) 

statutory premises liability, (c) common law negligence, and (d) vicarious liability for the acts of 

their son and agent. 

4 
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38. In late 2013 or early, Mast urged Dulberg to settle the claims against the McGuire's 

for $5,000. 

39. On November 18, 2013, Mast wrote two emails to Dulberg urgillg Dulberg to 

accept the $5,000.00, "the McGuire's atty has offered us (you) $5,000 in full settlement of the 

claim against the McGuircs only. As we discussed, they have no liability in the case for what Dave 

did as property owners. So they will likely get out of the case on a motion at some point, so my 

suggestion is to take the $5,000 now. You probably won't see any ofit due to liens etc. but it will 

offset the costs deducted from any eventual recovery .... "• * * "So if we do not accept their $5,000 

they will simply file a motion and get out of the case for free. That's the only other option is letting 

them file motion getting out of the case". (See Emails attached as Group Exhibit C.) 

40. Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the 

$5,000.00 otherwise "the McGuires will get out for FREE on a motion." (See Emails attached as 

Group Exhibit C.) 

41. On or around December 2013 or January 2014, Mast met with Dulberg and again 

advised them there was no cause of action against William McGuire and Caroline McGuire, and 

verbally told Dulberg that he had no choice but to execute a release in favor of the McGuires for 

the sum ofS5,000.00 and ifhc did not, he would get nothing. 

42. During that same time frame, Mast advised Dulberg that the Restatement of Torts 

318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the 

Restate of Torts 3 l 8, thus Dulberg did not have any viable claims against the McGuircs. 

43. Mast failed to advise or inform Dulberg of other basis for recovery against the 

McGuircs. 

5 
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44. Based upon Mast's erroneously advice that Oulberg's claims against the McGuire's 

were not viable and that Dulberg would not recover if he pursued the claims, Dulberg settled with 

the McGuire's and their insurance company, Auto-Owners Insurance Company, for $5,000, which 

included a release of all claims against the McGuire's and claim for indemnification under the 

McGuire's insurance policy. Exhibit D (Settlement), 

45. Mast also told Dulberg that Gagnon's insurance policy was limited to $100,000. 

46. From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that 

there was no possibility of any liability against William and/or Caroline McGuire and/or Auto­

Owners Insurance Company, and led Dulberg to believe that the matter was being properly 

handled. 

4 7. Mast also reassured Dulberg that Dulberg would be able to receive the full amount 

of any eventual recovery from Gagnon. 

48. After accepting the $5,000 settlement, Dulberg wrote Mast an email on January 29, 

2014 stating "I trust your judgment." (Sec Email attached as Exhibit E.} 

49. Mast and Popovich continued to represent Dulberg into 20 l 5 and continuously 

assured him that his case was being handled properly. 

50. The McGuires owned their home, had homeowner's insurance, and had other 

property that could have been utilized to pay a judgment against them and in favor of Dulberg. 

5 I. Dulberg cooperated with and appropriately assisted Mast and Popovich in 

prosecuting the claims against Gagnon and the McGuires. 

52. In December of 2016, Dulberg participated in binding mediation related to bis 

claims against Gagnon. 

6 
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53. In December of 2016, Dulberg was awarded a gross amount of $660,000 and a net 

award of $561,000 after his contributory negligence was considered. 

54. Dulberg was only able to recovery approximately $300,000 of the award from 

Gagnon's insurance and was unable to collect from Gagnon personally. 

55. Only after Dulberg obtained an award against Gagnon did he discover that his 

claims against the McGuires were viable and valuable. 

56. Following the execution of the mediation agreement and the final mediation 

award, Dulberg realized for the first time in December of 2016 that the information Mast and 

Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the 

McGuires was a serious and substantial mistake. 

57. It was not until the mediation in December 2016, based on the expert's opinions 

that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and 

Popovich did not properly represent him by pressuring and coercing him to accept a settlement 

for $5,000.00 on rut "all or nothing" basis. 

58. Mast and Popovich, jointly and severally, breached the duties owed Dulberg by 

violating the standard of care owed Dulberg in the following ways and respects: 

a) failed to folly and properly investigate the claims and/or basis for liability against 

the McGuires; 

b) failed to properly obtain information through discovery regarding McGuires 

assets, insurance coverages, and/or ability to pay a judgement and/or settlement against them; 

c) failed to accurately advise Dulberg of the McGuires' and Gagnon's insurance 

coverage related to the claims against them and/or Dulbcrg's ability to recover through 

McGuires'and Gagnon's insurance policies, including, but not limited to, incorrectly informing 
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Dulberg that Gagnon's insurance policy was "only $100,000" and no insurance compnay would 

pay close to that; 

d) failed to take such actions as were necessary during their respective representation 

of Dulberg to fix liability against the property owners of the subject property (the McGuire,) 

who employed and/or were principals of Gagnon, and who sought the assistance Dulberg by for 

example failing to obtain an expert; 

e) failed to accurately advise Dulberg regarding the McGuires' liability, likelihood 

of success of claims against the McGuires, the McGuires' ability pay any judgment or settlement 

against them through insurance or other assets, and/or necessity of prosecuting the all the clai1ns 

against both the McGuires and Gagnon in order to obtain a full recovery; 

f) Coerced Dulberg, verbally and though emails, into accepting a settlement with the 

McGuires for $5,000 by misleading Dulberg into believing that he had no other choice but to 

accept the settlement or else "The McGuires will get out for FREE on a motion." 

59. As a direct result of Mast and Popovich's wrongful actions, Dulberg suffered 

serious and substantial damages, not only as a result of the injury as set forth in the binding 

mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release 

the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the 

acts of Mast and The Law Offices of Thomas Popovich, P.C. 

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter judgment 

on such verdict as a jury of twelve (12) shall return, together with the costs of suit and such other 

and further relief as may be just, all in excess of the jurisdictional minimums of this Honorable 

Court. 

8 
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Edward X. Clinton, Jr., ARDC No. 6206773 
Julia C. Williams, ARDC No. 6296386 
The Cl in ton Law Finn 
111 W. Washington, Ste. 1437 
Chicago, IL 60602 
312.357.1515 
ed@clintonlaw.net 
ju! iawi I! iamslii)clinton law. net 

9 

Respectfully submitted by, 

PAUL DULBERG, Plaintiff, by his 
attorneys The Clinton Law Firm 

Isl Julia C. Williams 
Julia C. Williams 
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I ; 

:cQJf[3il.crru1p U:GALSERYJ(_j?,s 

J agree to ~tnploy U.e r,,i,W otlFICE.S OF THOMAS J. 1'01'0V!CJ:;:, p,e, 
(liereinafu:r "my 11ttQrnty') to 'repi6$ent il\e i11 (he pto.s·ecution or-settlem~11t. Q.f mycta!m ll&~~t 

__ pe,so!lS' or entities tes,t,Qiisibie for caus/ng II)_~ to suffe,. iajiir\es l\litl daim.ges Oil the__:_ ·oay of _____ ,20..:... . 
., 

fy[y l\~Pmey agrees tQ-in~ke nQdh~e fQi' legai servloes·Uajes~ a recovezy is.mdde 
in ~ claim, The approviit or i\liy. seinoqient runaunt Cl\ll!\Ot be ui~dl} w;thQU.t_my kltowle(lge Md 
:cpi\S6nt. 

Date; _____ __,___....,_ _ _,_..:-.: 

.LAW: Ol<'FICES Oft THQMAS J, l'OJ'OVlG.J:!1 F .C. 
34,16 \VestEl.n1.Str~et '· · · . 
Mcijenry, ijlin9is 600.50 
8 l j/344.Z 797 

.. 

• . 
• 

' 

. ' 

' ' 

. . .· . 011 11•29-2017 09:53 AMITiansactlor, #17111117451 I Casen17LAO 
Roceivw 11-28-2017 04:31 t'M I Circi,l Cler< Accepted ' . ~?1',ahii,uon #3126388 / case #17lA000 
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•·_ .... 
. , .. • 

. ' . . ' .. 

.. ,'; 

·. . : 

' ' '. 

" . 
-- ---'' , -~-~-t 

lAdiYidu~!Y, and i1S Agent of CA.ttO~lNB McGUJRE 11nd BILL McGUIRE, Md CAROLINE 

MoGOillU md BILL MoOUIUB, iudivi~ly, a.-id stii;:¢ t111 follows, 

',('.-01U1I 1 

1. · OnJurni21l, 2011., !ho l>I$tlff, PAUL DlJ.LJJB~CJ,_liv,(1 In th-e City ofMclioo.,', 

Co1lll.ty ofMclfo1u:y,'llllno!s. 

~: . · OuJuneZll, 2011, DQfooi:liru.m C.AlWl,ThjE MoGtJ!RE IUldBILL McCfllml 
' ' 

' 

•, 

.] 

C 1023 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 169 of 464

• •'1 . . . ·•, .. ',, 
..... 

' . 
. . . . . , 

. . : . : '.• 
: ' ~ .. '.••, . 

: : '; : ·. 
<, . .- · · •. ·. '.'):: -:'. _'. 6.n Junezs: 20i 1, t~:D~elidnnt, DAVID Oi\ON◊N, w~s llvl~s_.Ma/qi staylt~at . 

~/>> .·· •: ·--~s.p~_~1li~o~~11i'J~l6WiEJ~i~~J;i~tlw'CltyothI~~~@~t~i¢ty.~fMcH~nry; ,.:· ~ . 
. ;. . .. .... ~:··· : .. :. ·. .. .. ·::- ·.t: . . . :\ ·•.:,, .,· '·. 

'-• .. -: ··., ·. llllnob,,·· ,,1.,• · : ,··•··'·'·.,.. • • :-.•.•. • • • •. 

;. ::= . . : ~-. :;~?: '·/ 6n J~e· 2~; 201 i: i~-;~~~~. ~01~~,j~ ~d ~~L ~~dunui 
·~ . :.·/ ::~·~ ··.:.· · ... ·. : . . :~.:.··:' •. :.: \ ~ .. : .·:: . ·• : : .. ' 

•· · .ogm1:p.6ted, hketl tlioD~f!!l?dll.Q.t, 'f)A,;YID ~AGNON, tll e\\t tl.QY'{Jl, #itn.imd/01· m~lllµib the trees.· 
• " 4° • ., • ' ' •• ' • • ' ' ' • • ' I ' ' 

, '-: · and \ltl;$\\ ~ ~®q iii• nt :fo~G'W.: Eide! Avenue, ~ !he Cit~ .ir:MiiH~, C<\\lnfy 6{ .. . . .. . 
~-··,. ' ..... '',' ".;., :· . '•.· ..... :.••1•··. '.,, .··:,.· .. . '.' .. 
'.!·.... . -~~a:~~~~- .. · ·:·,"t.-\ · . · .. . ":; :· ... _: .. ' · .... _'·-: 
·, . .'/ .5,'_. ,· .:.·on lu!w 28, 20.1t:•~~ a't tii:e recJuest an~ w1~itlJ.e-19fuority llll.d pel'm.!ss!on·o~tbe · 

'./: . . . l;lo~~~:~~OL}Nij Mcdtm~. ~ciBlLL MoGUilU3, ~::ii Ifie.tr ~n~.fi('thil:11e~•1. . 
: .. ,::: ' _ . .:-::·-=·.··;' . ,. . ... ··· .-.·- . .-. ' .. '._·;'.-·~~.:___..:...._ __ . __ ·.:__·_~.:..-_:_. __ 
,: ··,-... -----~A;Vl~:OtGN0N,W¥WOl'.kl.fifil'W1et:t1fofr eiipernsloir Ql(~ OOll.Wl whllo ongaged in cutting, : 

. : . ~·:.•·•~• .. , •.. .• ~ .·. • ·. :~:.,,r'.· .. ·:, :, . ' . . . ... 
~•· · · ·. • irln:n'ifuig •rui1i'llll\jlrlidnl1lg ~ lio.a ·bril,'ll.i.nt the. prehlfooo !Lt l ()16 '¥{., Bld~.r A'veiJ.u~, !ti 'tho City · . . . 
•.· . 

. . . . . . . ,. . 

·ori.5~~; 9cutity of .Mo}(~p.ty;'.miii;i;;. . .. '. ..... ::· : . : :· . ·; 
, ... : ~ '•, i I ; , , ' , : • , , ~ •·•, ' , , ; , :•• ,' • , , • 

:• 6. :.• · : ·911 llil'le 28; 20 Xi, .. ~{µ~-i of hi~ -wor:t: nt the suhjfll)t_ p:topet,ty, tlte Dofondant, · ' . ,, . . . •. , . ' . .. . 
DAVID (JAONON, was !\UthOljt.ed, rns!ructec~ lldvised lilldpmmlrt~ to U6(} a ohaiu.~aw to assist 

li!qi_ ~ his work' for Def~o.~:-qAROLt.'{E McGtrffiE a,;d BiiL McGUIRE, which wtis owned 

bylieMoGtiires. ' .... 
,: .. ,· 
: · -7, . On June 2S, 20l 1; tb,e,tlpf~l:, DAVlD G.{l.!3:~0l:f, Wl1ll Ul.ld~r the:sup_e~o.o 

aild ,{1Wl.ti'6l-Oi'Do.furuill!l1.Y, CAI<.OL!NE :McGUIRE and 13.ILL Mi;GOI.RE, tmd was woxldilg-e.s · 
•, . . . .... ' . ' 

. . 
thelr.•iq,pllrellt a:i.d act1llll ag~t, 'WJd',wns tho.!l acting lllld woxldrig'ln:.tho sco~ l.lf his 11goiilly·for 

D~foild!Ults, CAR.OLINE MoOUIR}l ~1.1d Blll, Mo0Ul1U3. . . 

. ' ..... . 
2 
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. 

. . 
'' ... 

•~ I ,· ·.', 
: ... ~ ... . . ,.. . ~ . . . . . ' . . 

: , , __ ,: ,. 
1 

. 8, · ' On J~ 2~, 20l 1, !llld white thop~fen.rl~t,"DA VID GAGNON, :9<'.il~ll'!orldll.g bl 
• • • ~, . , , , ., • .._· • • . ~ • . , r , .. ~., •" • • • • , . 

. ', ··: :---,;·: :- ~00\ll"te atJ.\I ~001)1:i'~fhls llge-.f:tJy-for Dufen(lrul'tt: 9-ti:ROmtffi~o(f\JIRE !p1dlllfu'L- : '• . 
·: •·:! ·, ',.•, •'. ": '' ... , ; . ' . ~-·,. ·~··.. ':-:,. ' 

, · ·. ,: :· · ·. i McGt1lJl.E, and W!U! uniler.t,befr sntiet'Vislou apd.cotill'ol/D~n.qent,,DAVID . .GA-GN'OW was in 
' • ,• 1~2:••,:,.:,, •. ~ ,' • ••••••:I • ... , , , •• ,:,.,,:. • ',•,•:;::•,•'' ' ,, , • f:, .. ,, •.;' ' 

. < _:· ·._ . -us~ ~fR chrutl.'laW ?.1:lll-e ·lriml;nlng a, lroo and imlnob.: · . •.: . • · 
~.. ' • t • • • • ' • • • • • ' •' • ' ••• •., • 

~- _:<\ }_:-:, '·,.: ·. i>,. ·:' ::9ni~1e;s~io'i·~ .. ~d ;h!leb.~~~~~-P~YP?9f<1N0,N;~~a hti:se ofa 
/''. ·:· (.· . --~ wl~l~-trlmming.~;~e 1U1d l>r~oh,D~®4~~-1;1~\iro. OAGN◊N; ii&kw~rand/ot 

., 

. ' ' . ., . ' ' ' . 
:·\::':'. ·,.-,. • .. x .. ~~ tbe'ii:siW"tanop of!ho-P~UfC PAUL DUP3MQ'.

1
10,hpld·t1w 11:~··b~~~oh.~hile 

' '. • ' • • • • • , • • • ,, • • # • • ,, • •• ' • • • • : 

: ·,, ·.-,:.: ; . ::qefenda!lt,-DA 1iw QAONoN'. t:lnwod ilie prmlil'wtth th~ chainsaw.- , ,, I ;_. ,',, ·:,,, • ',:· 
\ '.· 'i.· .. ·.,. '. · ~o;·:. ::0n;~1rie;2B,•~~ll,!llidwhl\i;D~~<¼tit;~;.~OAGNON:'.~.ti~oicountrol, • . .'.J 

. . ' . ; . : ·: : .. : . ., ·: . '' . : . . . ' '. ', . . ' . . ' 

., .\.:..~~ ·.- ~-U!!G an~-oporaliotl_(if-tl1e'BUbjeotchalti,1aW;-the•-aii~wa1ro1msw1ou)I'il{il:1in'd"J.qfiu:e.!lie·~----··. '':; 
:,:-,,f ',.'l •: •." ,; • •: ,:• • •,, ••• ,,• • •• • ?,, 

,·.: ,';H ... Pfalnlltf.·-PAUt· DULBERO;'. . ':_ .. . '• ,,\"-. ·. :- '. ·. . . :. ; . 
... :. -~•:,::·· .': .":-· .• ·• : ·. :·, .' ·,· '• ·.. · .. ': .:·· .... :.= ' •. · .. ' :. • 
• :: .'\ ;, i·. : · · :· • · i 1. · · · Al ~11 telil',arii times, Deieud!UrtS,.CA!l:OtlNE Mo(l1JT.RE and .OIJ;L ,MoQUIRE, 
.• ~:•t'." . ,,•' :·:,. -·~.\ ~ .. J>·. ':,. ·• .. ··.~-: .:: ••' . 
. :·· · .,•. · !ln~w of Defeiidant;J)AVID GAGNON's ~ of the cli.al;istiw ln'fuQ jitoirinna·oft:he :l'lamtiff. . . ' '• .. . ' . 

. ! • ! • .. . . 

PAUL Dt.iLl>l:lltG, ~ Imowthnt suoh ore11t::,l 11d,uigo'r to tbePlatntlff, PAtn..DULBER.G's 

12. 'Thal flt a_ll rel<,Yant limes, the Dl'l.fen6ulta-, DAVID OA~fNON, as"11gent of 

..... CAROLINE !iicC.!UJ,RE uf\d.BlLL MoGl]flµ.-l, pw~,(]. a.d'\)ly to use olltb .lllld,-t.autio.n ln_h\s 
, . ' 

. . 

3 
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. ,, ,, . 
·~ ' 'oj . . 

1, I • • 

•' •'• 

. , . . 

' . . ·... . . 
. · . · · .: :, i .:, .. : . · · 13. · ~ lune.28, ?-<il 11 the Do£enaanl, PA: ~·OAGNO!y'.. was n~ig~tit·!Ahneor 

• • • .,••• I •• •' • • ' ' 

:, .. : •·': ,.-;,~ei'c-ofthefollo\\'!tig~ye'. .. ,, · · • · · -. .-:•,\•:··. ',·,·,. ·. · . ·. ,, .. • · .. : /"'• <~.•:-:.: :.:.. . ' ·. :·.::,' _. · .. · .. ,::~ :;_;::·.·:.. . . :· .. , 
, •· , ......... ,: P-. • :Pal)odto~comrol.overtlieopbrntiiigo!'th~·obainsa.w; .. ,'. , ·· •. ,,· 

.:-:·:,.:r:<.•/: .·.' .. · ... : .. •" .·,:·r:·:',:·: 1
·:.'.)'•. •' -✓·:.:·~~: 

. . . • , -'. ··: b. Faµod to !4]co pl'~l'lt!on not to ·f!llo~ ±he c.bll.WBllw. to IJtOVe tpwru:d the lllal1(tiff, 

•": ·,:_' .. :>\· . . ·,:;}\ci,•~~0,~otiStOOl!Lj~·faj0t~;....- .. •.• .·· . ' , :.·,•:• .:·: . 
~-•·, _: :'· .......... • ~.-•• ~~:\·•:_,:.,:♦•• ' :·:,:.: 

· : ' / ·. :'-: ··. · o, :'fnile~·!b,:~n the P!ahitl.fi,\ P.A.tll,.~~~• ¢'1lw _<ll)ngers i»::~fi,om:tho 

..... ;.:: \:: ,_._'(;- : . ·: 'Defet14lint;b~ym OAQNON'sui~bii:1,ty.~ d!'lllto;'th~ ~heftlkii~; :.-. ·:,:.. . 
,·,: . . . . ', . . ' : ' ·~ '\ . . . ·. . . '. . ' . : . ' \ . : 
,:-: ,: .: . {· ·_.. . · : cl. . • Foil~ t,o, keep e,:1)1·opeql)sl&lc6 *t>ndhe l'lalllfu't ll-/.l.:/LPULB)3RG1 .whll~ 

' .. ' . '!. '.. . , : ...... ' . 
· .. '.':···. '· ., ': ... · ·-o~tl1lttlw;0bli!nllltl'I· ··:,,.' . : ' 
•·,:. • .:'.,:.~:. •; . • ,', • • ', •: ,· 4 • I. '', :' ••• " , " . • 

. ..:,'.. ,-,..:-'.:.....~.--.II, -...--.Oth~-wb~-mpe~Jige.il.Hn:~;per!ltiou IIPd c.onti:oi'Q:f',tlnrn~t;-~-:-.. -- ····--. -. : ' . ' . . . . ' 

; : :.((:.: \.:.·:.-,' i 1.\/.' .. T)j.ata; a ~~a~e result flf~e-~eii.diurt'dn.eatJsice,'thiiPi~nUl:t,.i>AUL 
. ' .~: ., ·: . .. ' . . ' . . . . ' ' ' ' . ; . . . . . . . . . ' ' 

: .. / :, ,< ;·: · .. _'J)UL~E'l{d, was il,Juieci ~lly;· h~.b~ t:11.pitl~m\~ci Wd ,will Jp tho !'Mure <!!x,perle.u~ ~iiln 
,' .. ,:, ' .. ,.. . 
. : ..... ., ·:-: · ,i.u<l ~1fferin0; he· h£is ~~-~~ently 3011.tl.W and/or di~leil; atia ~ lieCO?l\O~bligated for 

,' 

·.•··' 

'• . . . . ' .. . . . . ' 

lurgo Bi\.ltll,l of money for mooi~ bllJJJ and will jn tho fo~ Mooino obllgil't:xi fo: udcli!ione.l 

sums of mooey for mlldio'n! pr.re, o.nd has lQst t;lin~ from work and/or from eru·llh:g ,w~ges:d(,e to 

.uuoh i.tiJury. 
. . . 

15.. · Thoblt tb.e abi:we t\mp and dntt,·l:hc D~drurt's.n~li2,e~oo o!'.!)-:.oo l.lif~!:'~ fi:oro 
. . . 

'tM ~ii:ounwtmic':3 oi~-ix:our'.olloo ns 1ho !oo~elit of the lqjury was ~d#ii,e control oftbo 

De:.'lm,cla11l Md thorofure, riugll~n.ce can be pre,9u:,;xi.ed \!ndti the dootd.o.e of' Res)p~a 1,oqultur, 

WI-:lElUWORE, l'~ l' AUL DUL~R:G; dt>maru:kjudgmertt atialMl Do.fo.udams,. 

DAVID GA9,NON, lllld CAR.OLlNE MoGUCRE an.d DILL MoOUIRI:l In a:o amount,l:o o~coos of 

· $50,000.00~ plUll costs oft.bis action. 

... '. ' .. ' .... ; 
4 

. . . . . ' '' . ' .. 
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.. . .. . ' . . ; 

' 
. ,• 

.·_;.,, Countll .. , . .-,.· 
. . . . , . ·, . . " .\ . . ' . : . 

· ·.:.; .'·':': ·1:1ml»iribm;g-~·f;;°m;iJ]lrieMoG~jr'~ftJid$¥@i\tR,: •, •.. ,,' 
. ' ' ; .• : . . ' . ',! ·., >. .. ' : . f • ~ ·: 

:'.' . ··· .a,;, 15. That·the PJalull:ff,.'PAU)'., t:>Ul,BERQ,1'ellllltes:.uid tiilllleges paragrai,ha 1'.t!it<r~gll. 
• ••:• >.. I ,•,{,):,' ::;:• ' •• •{• •'•:I ,"; ',I, ,,.f: : 

U, In ·do-a.tit,l; above, llll pr,(:ailfaPh!i ~ t/1.rqugh 15 ◊:f Cou:r,rtll; !lll .lf' fi!lly nlleged l;ler~ln. . · • ·: 
•. • ' "> ' •• • • • ~• • 'l:: ,.• • • . • ' • \ • • • 

· '.\ > f (i, , Tlmt ,lit ~ll rel~ illne;I, tlie ))oftm®lll$, OAR;br4NE Mocrunui !llld ~Ji+· · 
, •, • , .', •, 1 • ,'•1 r" • , , •' '', '. : ' • ' , I 

· -McGU,m.E, owned, c".attoned, )n~tclil.ed fl1l.d ~aivlseil:th,e j,~IJ;~ wirereQl the ncol1l~t to 
. . . . .. . ' . ' . 
. : fbe:P~Jilt~~TJLDUlBER.G,·;~~- · ... ,..\\'.:.. .. .. · •, 

.. ' . .,, ' .. ', ·.:' ·•' ,, . . . . . . . . . .. 
;,.. 17,.° '.. Tb.at id all 1-cleV!!Ut t!J);\es, tho Dofeu\lauta, QAROL!NE MoGtllRE an~'Bil.,L 

. .. ' 

... 

•, 

. · M~~0~ were ,in oo.nll'ol of.stid ~ d:le rl~t to ~vii/I), ~ot {M).~ demand ihot ~: · -
• • • ' • • '. • f, •• - •• : ' • . ' • : • • .'· • • • ' • 

. . . , ___ ,__ l'll!x~ll.dali~:,DA\IID ,QA/JN@N,.._i1.t,j•.or_wo.ck ht a1111fjl'l!Udl.'W&lrn~lfin!lllll.~C --; -'C" • ::·- - --~-- ... 

. . 
:. ·,. .. · · · ·. ·. .(, .U, Th.atilt nil re[e'I~\ 'taiues, U:le Defendant,·'DAVIb GA-GNON; tl'llS 0

Mtl1.1g:eii'the 
..•. . . '.. '.· . . . ' 

.. :.. : ·., : '~gcii( tidfua! ~d.appiu:e11t,. of ~~~l$, CAROLI1·IE ·MciGtl!RB and :SILL MoGplRE; and 
'• _. ',I • • 

• > • \ • ! 0 M j • < 

· · w:is:aetlng.at their seqoest an(} Irr the.it lxist interests and to the.\r. br,nefit M in aj olnt enterptlse, 
,, . ' ' . . . . 

·19,. That et all tel_\l'\'atl.t t!mllS, Defen&o.ts, CAROLINE M~GUIRE anc BJI.l'., 

· " • . MfQtJ'IRB; kne.w DAVID \JAG.NON w~s oppi:ailiJs ~ cbi}\n.saw yitth, the nsITTBtanoe ,of th~ 

. · fle.iuU~ ?AUL Dl1LB):':R<;t, ;and.bad ih¢.rlt;htto diao!lff11l'~ otte!lllinatc the Defendan::; DAVID 

G.f.GNON_' & work fol' any l~P.; 

. "· : :ip; · . 'flat at all 1-elevant ~ei!, Diifondnuls, CARQL!NE McGU1RE aud BILL 

'Mc\JUJ:RB, bwou a duty to lMli:l'Vlsc and CO/ltro! Dofood1llll, ,!)AVID OACINON's.uotfvltles on . . 

the-;p1·ope1ty 60 ns net to croata i\-~onable-haw<\ to 01hota, including tbe .Pla.intlff, l'UAL 

:OULBERO. 

. . . . . ..... 
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.... ·1 t', 

' . 
. •' 

, .. 
21., ' 91i,Jime 28, 2011,.fl:,e ~ef.e1.1dai\tl!, CAROLlNB Mo0.~ and BIU, Med~ .... 

.. ' . .. . ' . . , 
'wer~ ·n~iµJgentw Obi! Ql'lnOl'O of ilie,fy,Jlo;,.:\ng .iv.aye: ' .. : .... ' 

• ,\ •• • • • ._ ' • • • !' •,.,., •, ,• I • 
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From: Paul Dulberg <:pdulberg@comcast.ne1> 
Subject: Fwd: Oavo's Best end oldest friend John 

Date: Dacember 28, 2016 10:33:35 AM CST 
to: paul_dul!:>erg@comcast.net 

From; Paul Dulbefg <odulbarg@oomcest net> 
Date: November 20, 2013 at 7:26:53 AM OST 
To: Harn~ Mast <hansmast@corncast net> 
Subject: Re: Dave's Best end oldest friend John 

Morning Hans. 
Ok we can meet Iv.ill call Shella today and set up a time. 
Please send mo a link lo tho current Illinois Slalcle citing that the property oWJ1,Jr Is no: liable for worl< cone on their property 
resulting In injury to a neighbor. 
I need to read It myselt and any links to recenl case law In this area wo"ld be helpful as well. 
Thanks, 
Paul 

Paul Dulberg 
847-487-4250 
Sent from my !Pad 

on Nov 20. 2013, al 6:59 AM. Hans Mast <hansmast@comcast net> wrote: 

Paul, lets meet again to discuss. The legal!ty of It all ls that a property 01'11er does not have legal liability lcr e worker (whether 
friend, son or otheM!se) who does the wor< on his time, us!ng his own Independent skill•. Hore, I deposed tho McGuires, and 
they had nothing to do wi1n how Dave did the worl< other than to request the work to be done. They had no control on now Dave 
wielded the chain saw and cut you. its that simple. We don, have to accopt the $5,000, but II we do not, the McGulres .,,11 get 
out for FREE on a motion. So that's the situation. 
- Original Messase -
From: Paul Dulberg <odulbera@eomc~ 
To: Hans Mast <bansmast@comoastnet> 
Sent: Tue, 19 Nov 20!3 02:29:56 -0000 (UTO) 
Subject: Re: Dave's Best and oldest Mend John 
I still doni gel how they don~ feel responsible for work done on their property by their own son that ended up cutting through 40% 
army arm. 
Perhaps tholr negligence fs the fact tr,ot I hey didn't supervise lhe work close enough but they did oversoe much or the days 
activity 'Mth David. Jusl because Dave was doicg tho work doesnt mean they ware not frying to tell their k!d what to do. They told 
him plenty of times throughout the d<>Y wha\ to do. How is that not supervising? 
Paul 
Paul Oulborg 
B47-497-4250 
Sent from my iP.ad 

On Nov 18. 2013, at8:07 PM, Hans Masi <hansmast@comcast net> wrote: 

Paul whether you like tt ornot they oont have a legal liability for your Injury because they were not directing the work. So if"" 
do not aooopt their 5COO they will simply file a motion and get out of lhe case lor flee. That's the only other opUon is letting tho.11 
file motion getting out of the case 

Soni from my !Phone 

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulbero@oomcnst net> wrote: 

Only 5, That's not much al all. 
Is this e take it or leave II or do m have any other options? 

If you want a negligence case for the homeowners ask what l1appened immediately after Uie accidenl 

Neither ot lham olfered me any medical assistance nor did a~her of them call 911 and all Carol could think of besides calling 
David arr idiot was calling her homeowners Insurance. 
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Thoy all left me out In the yard soreaming for help while they were busy malling sure they were covered 

She even went as far as lo finally call the Emergency Room otter I was already there Just to tell mo she was covered. 

How selfish are people when they worry about If their Insured over helping the parson who was hurt and bleeding badly ·In 
their yard. 

I'm glad she gol her answer and had lo share it with me only lo fffld out her coverage won't even pay the medical bills. 

I'm not happy wilh the attar. 

As far es John Choyinski, he knows fie has to call you and said he will tomorrow, 

Paul 

Paul Dulberg 
84 7 -497-4250 
Sent /rom my !Fad 

On Nov 18, 2013, al 1 :28 PM, Hans Mast <hansmas!@comcast Ml> wrote: 

Im waiting to hear from John. I tried calling him lasl weak. but no one answered, 

In addllion, Iha McGuire's atty has offered us (you) $5.000 in tJU selllemenl of the clairo against the McGuiros only. As we 
discussed, they have no llabilfty In the case ror what Dave did as property owners. So they vAll likely gal out ot lhe case on a 
motion al some point, so my suggaslfon Is to take the $5,000 now. You probably won't see any of it due to liens etc. bul It 
will offset tl1e costs deducted from any eventual reoovery .... 

Lal ma know what you think .. 

Hans 
- Original Messago ---
From: Paul Dulberg <odulberg@comcast net> 
To: Hans Mast <ha.nsmast@oomcast M!> 
Sent: Fri, 15 Nov 2013 22:41 :26 ·0000 (UTC) 
Subject: Dave's Best and oldest tnend John 
Hans, 
Just spoke v,i1h John Choylnski again about talking with you. 
I am leaving your number mlh him as ho has agreed to talk with you aboul David Gagnon. 
I baueve he will try and call sometime tomorrow. 
Paul 
Oh and I know that nothing lhal happened righl after the incident makes any diHerenca as to the validily ol the in)uries but 
David's conduct immedlalely after lhe incident does show his lack or moral values for o:he, humans and v.llal he was wining and 'Was not wil!!ng to do to help me get medJcal help. For his actions towards me or any olh&r human being !s enough to 
sue Iha shll out him alone. II is the things tha1 happened alterwards tl1al upsel roe the most 
Sorry for the ranl but Dave was• complete ass all the way and deseives this. 
Paul ou:barg 
847-497-4250 
Soni from my iPad 
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The Law Offices of Thomas J. Popovich P.C. 

lWMM I. PcMVICtl 
IIA/1$ A, /,{M)' 

/QI{}/ .... IC<Jalll,/{ 

Paul Dulberg 
4G06 Hayden Court 
McHenry, IL GOOS J 

3416 W. ELM Smaar 
Mct-!eN1w, l1J.1No1s 60050 
'fELBPHON!!; 815,344,3797 
l<ACBlMILll: 815.344.5280 

Janunr; 24, 2014 

RE: Paul Dutl>erg vs. David Gagnon, Carotlt,e McGuire and Bill McGuirt 
Mclleury County Case: 12 LA l 78 ---------- --~-- ------ - -·-. --·v~laul: --·· .. »••------· ' 

M/.Rt J. \IOQQ 

JA/,U;S I', T/Jl'N 
lloul!ltr I. LUMBqff 

'Ille= M, FTII/!M,111 

Nease find enclosed the GeMrol Re[\IO.S6 and Settlement /\.g{e<:tne"ll.t from defense coun&el fur 
Caroline and Bill McGuit-e. Please Release and tetum it to rne i\1 the enclosed seJf,eddrellBed 
stamped onve!ope at your el\l:'liest convenience. 

Thank yott tbr your ooop&ation. 

imq ~ ·. 
Enclosm~ 

Very truly yours, 

EXHIBIT 
~ 

J JI) N0'111/ MMM L1111n,11 
[(/Na JR./lrEIIVG 

WAIIKJJO~ Jl. o-OOSS 
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I 

GENERAL RELF.ASE AN,P ~FJ'J'LEMlllNT AGREEMENT 

NOW COMBS PAUL DULBERG, Md In co~ldmllon of the payment ofF!ve-Thous1111d 
($5,000.00) Dollm to him, by or on behalf of the WILLIAM MCGUIRE Md CAROLYN 
MCGUlRB (aka Bfll McOuil'e; Improperly numed llS Caroline McGuire) and AUTO-OWNERS 
INSURANCE COMPA.~Y. the payment Md receipt of which is hereby aoknowledgcd, PAUL 
DULBERG doea hereby 1·o!Clllle and dlschllflle th~ WJLL!AM MCQUIRE n.1d CAROLYN 
MCGlJlRE and AUTO-OWNERS INSURANCE COMPANY, nnd any agents or employees cf the 
WILl:.!AM MCGUIRE nnd CAROLYN MCOUlRB and AUTO-OWNERS INSURANCB 
COMPANY, of Md fi'om e.ny and all causes ofaoUcn, olalms and demands of whatsoevei' kind 01• 
l\lllure lnoludlng, but 11ot limited to, nny olalrn for pel'SOllal h\lul'ies and prope:iy damnge arls!ng out 
oh cerlaln ohaln saw !llcldenl that allegedly occurred on or about June 28, 2011, wlthin Md upon 
the p:iemlsea known col\llllonly os 1016 Weill Blde1· Avenue, City of McHenry, County of 
MoHl'ley, State ofIUinols, 

lT IS FURTHER AGREED AND UNDERSTOOD _thll! there ls presently pending e ca11se 
of action In the Circuit Court oft.lie 22nd Judicial Clrcul~ McHenry Coun(y, Ullnols ontltled ''Pnul 
Dclbei•g, Plaintiff; vs. David Ollgnon, Individually, nnd as agent of Carollne McGuite nnd Bill 
McGuire, Md C'.aroline MoOuire nnd Bill MoGuirnJndiYidually,.Defemlantsil;-esuse·No:-2012_L_t\ __ _ 

.-----1-78,1111d·lhat thls-eettlmelITTs-coniliigent upon WILLIAM McGUIRE tUld CAROLYN M¢0!JIRB 
be~ dismissed witl1 p~udlce as parties to sald lawsu!C pursuant to a finding by the Circuh Court 
that the settloment botwecn the partie6 conslltut~s n good follh settlement for pmposes of the lllloois 
Joint Tortfeasor Conlrlbutlon Act, 740 JLCS I 00/0.01, el S(lq. 

IT IS F!JRTHBR AGREED AND UNDERSTOOD llmt as pru1 of tbe collsidc;-ation for thls 
agrooment !he u11dei·s!gued represents ru1d wmt·&lls as follows (check appl!cnble b0xtl3): 

□ 1 was no1 65 OI' okler on the dale-of the occu11ence. 
□ I was 1101 receiving SSJ or SSDl 011 lhe date of the occurrence. 
Cl I am not ~ligib!e to recolve $SI or SSDl. 

□ I run not ol.U'rell1ly receiving S'SI or SSDl. 

IT IS FURTI-IER AGREED ANO UNDERSTOOD: 

a, That any subrognted claims or liens fo1· medioul expenses paid by or on 
behalf of PAUL DULBERG ~hall be tho responsibility PAUL DULBBRG, 
bwk1din.g, but not limited to, nny Medlcru·o llc:1s. Any Md all 
llllmbursements of medical expenses to subrogated p&lies, lnclud~ 
Modioare's rights of reilnbursement, if any, shall be PAUL DULBERG's 
rcaponsil>lllty, an~ not too r~poJUlib!Uty of the )larties reletlSOd herelu. 

b, That any outetanding medical el(penses Ml PAUI, DULBERO's 
rc3POOOl\lllily l\lld all pi1ynte11t of medioa! expe11Ses hereafte1· shllll be PAUL 
IJULBERG's ~ponslbllhy, and not the responslbllliy ofme pill'!Jes released 

d 11 2H017 09·63 AM /Transaction #17111117451 IC••• #17LA000377 
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o, 'l1ll11 PAUL PLILBERO IISiffl to save Md hold harmless aod Indemnify the 
partie.~ rele11sed herein agalnsl any claims milde by any me<llcal providers, 
including, but not limited to Medloare or plll'tles eubrogated to the rights to 
iwover med loo! or Medicare payments, 

l'.l'IS FURTHER AOREBD AND UNDERSTOOD by L'1e per1ies hereto that this agreement 
contaitlll the entire agreement between the parties with regard to m~teclnls set forth herein, and shall 
be bind"i.ng upon and inure to the benefit of the parties hereto, jointly nnd severally, and tho 
executors, conse1vato1-s, administrators, guardlw, penronai :repre110011rtlvcs, heirs no.d s~coessors of 
lltloh. 

IT JS FUR'I1-1BR AGREED AND UNDERSTOOD that this settlement is aoompromlsc of 
H do11~lful Md d!sputed~latm Md no liability Is admitted ft$ a consequence hereof, 

IN WITNESS WHEREOF, 1 have henmnto set my hand and seal on the dates set forth 
below. 

PAUL DULBERG 

STATE OF ILLINOIS ) 
)SS. 

COONTYOFMCHb"'NRY ) 

PAUL bULBEllO personally appelll'oo before me Ibis date ll!ld acknowledge<l lhat she 
exeouted thQ foregoing !lelease Md Settlement Agretnnent as his own free act and deed fot Iha usca 
and pUJJ)O:iea set forth therein, 

Dated lh!s _ day <ff Jamwy, 2-014, 

Notlll'Y Puhltc 

, . 00 11-29-2017 09:53 AM nran.actJon #17\ 11117451 / Ca"' #17LA000377 
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From; Paul Dulberg <l)dulb•rg@comcast.net> 
SubJeci: Fwd: McGuire setHemenl 

Date: December 28, 2015 10:21 :55 AM CST 
To: paul_dvliHlrg@comcast.net 

From: Paul Dulberg <p<lull>9[g\j2cpmoa!:I net> 
Dale: January 29, 2014 at 1:59:31 PM CST 
To: Hans Mast <hansmast@comcast neb 
Subject: Re: McGuire settlement 

Ok. it's signed end in the mail. 
Hopo that some yahoo in tne govt. doesn't someday deci:Je to go after everyone they think thoy mlghl gal a dol!ar out ol and end up 
holding ma responsible for Iha MoGuires fees incu ried v.ilile they fight it out. 
I'm not In ihe business of warranting, insuring or protecting the McGuires from government. Especially for ooly s grand. For thal kind 
of protection It could cost millions but I trust your judgement. 
Paul 

Paul Dulberg 
847-497-4250 
Sent from my iPad 

On Jan 29. 2014, at 11:49 AM, Hans Mast <ilansma.st@comcast net> wrote: 

SSD has to be part ol il...its not going to ettect anyihing ... 
We can1i prevent disclosure ol the amount... 

-- Original Message --
From: Paul Dulberg ~Dtl•1!berg@comeast.net, 
To: Hans Mast <hensmaW@comcast net> 
Sent: Wed, 29 Jan 2014 17:47:39 ·0000 (UTC) 
Subject: Re: McGuire set1fement 
What and why do those questions have any relevance at all and v~1y do thGy need to bo part ol lhfs agreement? 
PaniculMy the one about being ellglblc. 
Also, I cannot warranly against what SSDI, Medicare er any othar government ins\11,tioo wishes to do. 
Is it possible to make this agreement bflr.d 10 the McGuires or David Gagnon? 
What I mean is can V,'D make It so thal tfla amount of money cannot be told to lhem in any way? 
It would drive David's ego crazy II he lllought ~ was a large si;m and was banned trom soeing how much it is. 
Paul Dulberg 
847-497-4250 
Sent from my IPad 

On Jan 29, 2014, at 10:51 AM, Hans Mest <hansmast@comcas!.net> wrote: 

Its not a big deal .. .it yoi.l weren't recolY!ng it than don't check Jt...not sure wtw.t the question ls ... 
•-·· Original Mossage -· 
Frcm: Paul Duli:>erg<:prlulbara®cnmcast pa!> 
To; Hans Mast <t1aosrnast@comcasl.net.> 
Sent: Wed, 29 Jan 201 A 16:16:04 ·0000 (UTC) 
Subject: M::Guire settlement 
Here is a copy of !he f:r.>t page. 
It has check boxes and one of tho check boxes says; 
I am not e!igible to receive SSI or SSDI. 
Another says; 
I am not receiving SS\ or SSDI. 
As you know, I have app'ied ror SSDI and SSI 

EXHIBIT 
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From: Paul Dulberg <!)dulberg@comcasl.net> 
Subject: Fwd: Memo 

Date, December 27, 2016 6:11 :20 PM CST 
To: paul_dulberg@comcas,nel 

From: Paul Dulberg <pdulb<!rq@comcastnet> 
D•te: February 22. 2015 at 7:42:25 PM CST 
To: Kuns Mest <hansmast@aU,nsb 
Subject: Re: Memo 

To beli&ve David's verston of events you must believe I was committing suiclde. 
Who in their 1lghl mind puts his ann Into a chainsaw? 

I figured you would cop out again ... 

Now I'm left wondering ... 
liow hard is it lo sue an atty? 

And yes I am and have neen looking for someone who l>ill 1ake this case ... 

The issue of my word vs David Gagnons ... Did ho cut mo or did I cut mywlf? 

Of coarse he cut me-. 

Next Issue please? 

Paul Dulberg 
847-497·4250 
Sent from my iPad 

On Feb 22, 2015, at 7:20 PM. Hans Mast <1Jansmas1@a11 net> wrote: 

Paul I no longer can represent you in the case. We ob~ously have diflerences ol opinion as to the value or the case. I've been 
telling you over a year now Ille problems with the case and you Just don't see them. You keep telling me how Injured you are and 
completely Ignore that It doesn't mauer n you passod away tram the accident because we still have to prove that Iha defendant 
was at fault While you think It Is very clear. it is not. My guess is Iha! seven out of 10 Hmes you will lose U1e case outright. Tha, 
means zero. That's why I have been trying to convince you to agree to a sottlem~nl You clea~y do not want 10. There"s 011ty 
$100,000 In coverage. Allslato will never oner anything near lhe poticy limits there1ore there's no chance to seltle the case, The 
only allemative is to late the caso to tr!al and I am nol lnlorosled In doing lhal. I will wait for you to find a new attorney. I cani 
assist you any further in this case. Just lat me know. 

Sent from my !Phone 

On Feb 22, 2015, at 7:14 PM, Paul Dulberp <pdu!berg@comcast net> wrote: 

Let's not be harsh, We have- a couple of weeks til! dr KuJawa's billing arrives. 
I agree showing me the memo is a good idea it's Just no! tho accuracy 1 expected. 
I know I'm beiog conlrontotive abOut sll ot this but lei's face it, my working days are over let alone a career I have been building 
since I was In high scnool. My dreams of family are over unless I have enough to provide and pay for Iha care ot children and a 
mo:. 
What'$ left for rne? 
Facebook, scrap booking, crafts, etc ... A lifa ol crap .. 
With ongoing pain and grip issues In rny dominate ann,1and that are degenerarve. 

This Is as total as It gets for us in the wo!ldcg class short ol ooing paralyzed or dead. 

I need someone who Is on my side, icp of their game and will seo to it Iha! I'm comfortable attai au this Is over. 

Whal I feel Is an attempt to settle for tar less than this is remotely worth just lo get me 01! the books. 

EXHIBIT 

l~F _ 
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Dae 12 2016 :,.'()6A1 HP Fox 

f'eul Dulberg 

1/, 

Devlcl Gagnon 

page 2 

Slnc!lng Medllrtlon Award 

I 
) 

. > 
) 
) 
) 
) 
l 

ADR Systems File It 33391BMAG 

On December 8, 20i5, the matter was called for blndlng mediation before the Honorable JBmes 
P. Etchlngham, (Ret.), In Chicago, IL According to the agreement entered Into by the parties, Ifs 
voluntar:r 11et~t1m'1n\ through rtegoUetlon could not be reached U-,e mediator would render n 
settlement awe rd whfch would be binding to the 1,ert,es, f'UG!.Ufinlto_that.agreement-the- - ----- -·--

-·- --.. -medlatorflm:i!flisfollows..,..·-·----·-. - ··-- . 

fla(l ! [Mjftj-
~ .i6/LJptJ. . 

Comparotive fault If. % (If applicable) 

t S-6 1, !Jt}t) 

Finding In favor ot; 

Grol;ll Award: 

NetAwerd: 

Comments/Explenellon_@LLJ..,:::1{4:zt.'-'/ct/=..,_/ ____ ~_~t_ 
/:«lure &ttt/te4 I § 

EXHIBIT ··--. 
AOR •Y•t•lll•· • lO' North <:-!ark str•ol , Floo, W • Ch\cngc, ll soeo2 ~ :'::-

3'12,rl60,~150- • lnfoit11e.dr;y1)tn\t.COR1 t t'.JvJW,adl'tYSt,Q-:ln.S,cotn· j Q 
fl eel ed 11-28-20'7 04·31 PM I Circuit aer, Accepted on 11-20-2017 00:53 AM I Ttansacilon #1/111117451 I Case #17LAOO 

e v · · Pag_e 1Bc(19. 3 7 
Reeol O 12-07-2018 03:38 PM I Circuit Clerk Accepted on 12-10-201 B 01:03 PM-/Transacnon ~3126388 I Case #17LAOOO 7 

N ~•~~-
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Pamela Walker 

From: 
Sent: 
To: 
Subject: 

McHenry County Circuit Clerk <mchenrycircuitclerk@circuitclerkofmchenrycounty.org> 
Monday, December 10, 2018 1:37 PM 
George K. Flynn; Pamela Walker 
17LA000377 - 2 Documents Filed 

17LA000377 
DULBERG, PAUL VS MAST, HANS, ET AL 

NOTE: E-Filed documents are available for immediate viewing. Manually filed documents are typically not 
available for approximately 24 hours. If the document is not yet available, check back to this email 
link or your Attorney Access Portal account at a later time to view the document. 

Endo( Mes.!iil.J:!e 

1 
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From: Pau: Dulberg <PdUlberg@comcast.net> 

Subject: Fwd: Just recelved your malled letter 

Date: December 27, 2016 7:10:43 PM CST 

To: paul_dulberg@comcast.net 

From: Paul Dulberg.:pdulberg@comcast.net> 

Date: September 23, 2014 al 9:06:46 PM COT 

To: Hans Mast <hansmas1@comcast.net> 
Subject: Fwd: Just received your mailed letter 

Hans, 
if I use a chainsaw and cul you badly who is going to believe me when I say it's no! my taull, Hans just fell Into it? 

Who in their right mind ,s going to believe me when your pointing your finger at me saying I did it? 

Who? 

Begin forwarded message: 

From: Paul Dulberg <pdutberg@comcast.ne1> 

Date: September 25, 2014 at 8:25:03 PM COT 

To: Hans Mast <hansmast@camcast.net> 
Subject: Re: Just received your mailed letter 

First. I'm sorry !hat I'm not a better witness lo help prove David cut me with a chainsaw. I was but a lowly printer/graphic designer 

my whole life and never asked for anyone's sympathy tili now. 

Secondly, I'm sorry I must live among a bunch of potential jurors that you don't trust to just do the right thing, 

Thirdly, I'm most sorry for agreeing to lend David Gagnon a hand when ho needed some help, 1 had no idea he was going lo try 

and lop it oil, 

Fourth, I'm sorry you don't feel good about pushing for a trial. I wish whatever mysterious evidence you seek would be shared with 

me because without a video camera I can only say what I've seen from direct experience. And I guess in this case "me" the victim 

isn't credible enough but the one wielding a chainsaw that hurt me is. 

A few questions from a layman, 

How much could a trial actually cost? 

What. 
$50,000 
S150,000 
Does it evon cost as much as a car? 
What number? 

How much would you hope 10 get for us in a settlement? 

How much could be expected if the trial does proceed and we have a favorable outcome? 

Hans, it your heart iS not in this I'm sorry 

Paul 

~ID~~~ /_ 

847-497-4250 1 ~ 'E-' 
Sent from my iPad l:XH!~I "'== 

I On Sep 23, 2014, at 7:39 PM, Hans Masl<hansrnasl@comcast.net>wrote: 2.-1 q, io 
Hi Paul, My view ~asn'lchanged, I think each time we've talked I've always tried lo be open abouf my reservation to take this 

Dulberg 001466 
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case to trial. I jusl don't think we have enough evidence to prove our case and to invest the time and cost and p·eparing for 1rial 
and moving to trial just in my mind does not make sense to me. I have to be very realistic about things and honest with my 
opinion. II doesn't do you any good if I do not feel strongly about the case. 

That's the very reason why I wanted to have t~is discussion. I want lo give you lhe oplion of finding other counsel at lhis point if 
you realty want lo take the case lo trial which I think ultima1ely will be necessary. I just do not believe strongly lhat defense 
counsel will offer much in 1he way of a settlement. Although I will ask him if he is going to make an oiler and maybe tha1 will 
allow you to make a better judgment on this. 

Sent from my iPhone 

On Sep 23, 2014, at 7:t 7 PM, Paul Dulberg <odulberg@comcastnel:> wrote: 

Belore I proceed, 
Why the change of heart? 
I mean, last month your response was we are setting a date for trial or something like that but Now it's settte or find new 
council again. 
Paul 

Paul Dulberg 
847-497·4250 
Sent from my iPad 

Oslberg 001467 
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From: Paul Dulberg <pdulberg@comcast.net> 
Subject: Fwd; Bad night 

Date: December 27. 2016 7:07:16 PM CST 
To: paul_dulberg@comcast.net 

From: Paul Dulberg <pdulberg@comcast net> 
Date: September 26, 2014 at 6:32:40 PM CDT 
To: Hans Mast <hansmas1@comcast.ne1:> 
Subject: Bad night 

Hans, 

Last evening I was in the hospital wilh the most severe migraine I've ever had. 

This morning I filed for bank•uptcy with David S1retch. 

This afternoon I spent with my regular physician Dr Zaide doing a follow up from yesterday. 

And right now, I have to email you. All when I still have a slight residual headache and should be in bed. 

At first I thought the migraine was brought on by the medications I'm taking but it wasn't, it was brough1 on after our discussions. 
Now I can't prove that but it seems preUy obvious to me. Joke no pun intended !here! 

That migraine made me realize I need the stress of this situation over wlth. Alf the stress on top of losing everything is too much and 
I'd rather live than die from It all before my body does something worse. 

My body is not reacting we!i and the migraines are getting more frequent and worse. Have you ever vomited at the same time as 
def:cating while being in some ol the most excruciating pa,n. in your life? 

If not, neither did I tm the chainsaw went through my arm. That's when the migraines became more frequent, stronger and faster 
corning on. And now for the first time during the day. 

Ever since I awoke this morning, all I can I think is the stress of il all is killing me more and more as the realHy sets in and I just can't 
afford to care about it anymore. 

My health means more than some lawsuits and the lure of money. 

All because some idiot named David Gagnon forgot to tell me to move out of the way and he can1 seem 10 aamit it. 

Yes, after reading his deposition and hearing it was my fault I was pissed, 

tn my anger I suspected al: sorts of things. lnclJcing it being mtentional especia'ly after my discussions at his home only trying to 
get his homeowners policy number and him wanting money and threatening me for iL 

Yes. my arm and elbow were hurt lrorn his stupidity irregardless if some dr can link the two together or not. 

Yes, there will be ongoing medical as a result of all !his because It still hurts and doesn't work right. 

Yes, tam now disabled irregardless of what SSDI appeal goes because of this. 

Yes. I understand I'm screwed because of a system that allows one person to hurt another and even alter a trial and judgement 
entered all they have to do is go file for bankruptcy in the same courthouse on the same day. 

Yes, it just took me almost an hou~ just to type this. 

Yes, yes, yes ... 

but none of it matters anymore! 

Bonom line Hans ... Do the best you can with what you got. I've got nothing more to lose or give. I need it all to just go away. 

Dulberg 001462 
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From: Paul Dulberg <pdulberg@comcast.net> 
Subject: Fwd: Memo 

Date: December 27, 2016 6:01:21 PM CST 
To: paul-dulberg@comcast.net 

From: Paul Dulberg <pdulberg@comcastnet> 
Date: February 22, 2015 at 9:38:57 PM CST 
To: Hans Mast <b-ansmast@att.net> 
Subfect: Re: Memo 

No answer. that's whal I rhought. 
Your not very quick when cornered and your not excused from this case until l say you are whether or not your firm agrees. 
Got it? 

On Feb 22. 2015, al 9:05 PM, Paul Dulberg <pdµlbe,g@comcast.ne1> wrole: 

Is your wanting out a personal issue with me or is it strictly financial? 

On Feb 22, 2015, at 9:01 PM, Paul Dulberg <:pdulberg@comcast.net> wrote: 

Oh, and unless I'm wrong, David did admit to having control over the chainsaw. David, in his lie, admitted to seeing me move 
my arm and conrnued along his path with the chainsaw at cutting rpm's. 
In effect he did admit It was his faull. 

On Feb 22, 2015, at 8:52 PM, Paul Dulberg s:pdulberq@comcast.net> wrole: 

YoL do not have my consent to quit. 

On Feb 22. 2015, at 8:23 PM, Hans Mast chansmast@alt.net> wrote: 

Paul, honesty hurts. I am honest lo a fau!t sometimes. You told me at the start that David would admit his fault. That proved 
not lo be true. Still your threats and putdowns don't change anything. Just find another attorney and we can part ways. 

Sent from my IPhone 

On Feb 22, 2015, at 8:14 PM, Paul Dulberg <pduiberg@comcast.net> wrote: 

To be honest, you took this case knowing it was my word vs. his. 
Now you back out because the value of the case Isn't worth your time? 
You got some nerve and yowt earning the reputation of a shady lawyer 

On Feb 22. 2015, at 7:42 PM. Paul Dulberg <pdulberg@comcastnet> wrote: 

To believe David's version of events you must berieve I was committing suicide. 
Who in their right mind puts his arm into a chainsaw? 

I figured you would cop out again ... 

Now t'm left wondering ... 
How hard is :t tc sue an atty? 

And yes I am and have been looking for someone who will take this case ... 

The issue or my word vs David Gagnons ... D,d he cut me or did I cut mysell? 

Of coarse he cut me. 

Next issue please? 

Du,berg 001384 
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Revised for Special Billing 

I, Parties 

AD 

Binding Mediation Agreement 
ADR Systems FIie # 33391BMAG 

A. Paul Dulberg, by attorneys, Kelly N. Baudin and Randall Baudin, II 

B. David Gagnon, by attorney, Shoshan Reddington 

SPECIAL BILLING - Section V.B.5 - Defendant agrees to pay up to $3,500.00 of Plaintiff's 
Binding Mediation Costs. 

II. Date, Time and Location of the Binding Mediation 

Date: Thursday, December 8, 2016 
Time: 1:30 P.M. 

Location: ADR Systems of America, LLC 
20 North Clark Street 
Floor 29 
Chicago, IL 60602 
Contact: Alex Goodrich 
312-960-2267 

Ill. Rules Governing the Mediation 

Each party ("Party") to this agreement ("Agreement") hereby agrees to submit the above dispute for 
binding mediation ("Mediation") to ADR Systems of America, L.L.C., ("ADR Systems") in accordance 
with the following terms: 

A. Powers of the Mediator 

1. The Parties agree that The Honorable James P. Etchingham (Re!.) shall serve as the sole 
Mediator in this matter (the "Mediator"). 

2. The Mediator shall have the power to determine the admissibility of evidence and to rule 
upon the law and the facts of the dispute pursuant to Section 111(0)(1). The Mediator shall also 
have the power to rule on objections to evidence which arise during the hearing. 

3. The Mediator is authorized to hold joint and separate caucuses with the Parties and to make 
oral and written recommendations for settlement purposes. 

4. The Parties agree that the Mediator shall decide all issues concerning liability and 
damages arising from the dispute if this matter cannot be settled, unless any of the above 
is waived. Any other issues to be decided must be agreed upon by the Parties, and 
Included in this contract. 

5. Any failure to object to compliance with these Rules shall be deemed a waiver of such 
objection. 

[;itl711~~'ii' ~ lO 
ADR Systems • 20 North Clark Street , Floor 29 • Chicago, IL 60602 

312.960.2260 • infoc..adrsystems.com • www.ndrsystems.co,m 

Q.-\ q,.1.0 
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B. Amendments to the Agreement 

1. No Party shall amend the Agreement at any time without the consent and approval of such 
changes by the opposing Party, and ADR Systems of America. 

2. When changes or amendments to the Agreement are being requested, the Parties shall 
inform the ADR Systems case manager by telephone. The agreed proposal must also be 
submitted to the ADR Systems case manager in writing, by fax or email, if necessary, and the 
contract changes MUST be made by ADR Systems. No changes made outside these 
guidelines will be accepted. Furthermore, if the amended contract made by ADR Systems is 
not signed by both Parties, the Agreement shall be enforced in its original form, without 
changes. 

C. Pre-Hearing Submission 

1. Mediation statements are permitted provided that the statement is shared among the other 
parties. The Mediation Statement may include: statement of facts, including a description of 
the injury and a list of special damages and expenses incurred and expected to be incurred; 
and a theory of liability and damages and authorities in support thereof. 

D. Evidentlary Rules 

1. The Parties agree that the following documents are allowed into evidence, without 
foundation or other proof, provided that said items are served upon the Mediator and the 
opposing Party at least 17 (seventeen) days prior to lhe hearing date: 

a. Medical records and medical bills for medical services; 

b. Bills for drugs and medical appliances (for example, prostheses); 

c. Property repair bills or estimates; 

d. Reports of lost time from employment, and/ or lost compensation or wages; 

e. The written statement of any expert witness, the deposition of a witness, the statement of 
a witness, to which the witness would be allowed to express if testifying in person, if the 
statement Is made by affidavit sworn to under oath or by certification as provided in 
section 1-109 of the Illinois Code of Civil Procedure; 

f. Photographs; 

g. Police reports: 

h. Any other document not specifically covered by any of the foregoing provisions that a 
Party believes In good faith should be considered by the Mediator; and 

i. Each Party may introduce any other evidence, including but not limited to documents or 
exhibits, in accordance with the rules of evidence of the State of Illinois. 

2. The Parties agree that they will not disclose any and all dollar figures relating to the high/low 
agreement; last offer and last demand; policy limits; and /or set-offs orally or in written form, 
to the Mediator at any time before or during the conference, or while under advisement, 
prior to the Mediator's final decision. 

2 
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a. Violation of this rule set forth in (0)(2) shall constitute a material breach of this Agreement. 
The non-disclosing Party must formally object to the Mediator upon learning of the 
breach, or the breach will be considered waived. The non-disclosing Party shall then have 
the optior to continue the Mediation from the point of objection to Its completion; or to 
terminate the Mediation at the point of objection as null and void. The ADR Systems case 
manager must be made aware of this breach at the time of the objection, so the objection 
is addressed in accordance with the Agreement; and 

b. If the Mediation is terminated as null and void, all costs of the Mediation will be charged 
entirely to the disclosing Party. A new Mediation shall then take place with a new 
Mediator on a new date. If the Mediation is not terminated, the costs of the Mediation 
shall remain the responsibility of each Party or In accordance with the Agreement. 

3. The Parties agree if a Party has an objection to the evidence or material submitted by any 
other Party pursuant to Paragraph (D)(1), notice of the objection shall be given to the ADR 
Systems case manager and opposing counsel by telephone and in writing at least seven days 
prior to the Mediation. If resolution cannot be obtained, the case manager will forward the 
objection to the Mediator to be ruled upon before or at the Mediation. The case manager will 
notify each of the Parties of the objection. The objection may result in a postponement of the 
proceedings. If the objection is because of new material being disclosed with the 
submission for the first time (for example, new or additional reports, additional 
medical/wage loss claims, etc,) then the disclosing party shall be charged for the total cost 
associated with the continuance, 

4. The Parties agree that any Party desiring to introduce any of the items described in 
Paragraph (D)(1) without foundation or other proof, must deliver said items to the Mediator 
and to the other Parties no later than Monday, November 21, 2016. 

5. The items are considered delivered as of the date that one of the following events occur: 

a. If mailed, by the date of the postmark; 

b. If delivered by a courier or a messenger, the date the item is received by the courier or 
messenger; and 

c. The date transmitted by facsimile or email. 

6. The Parties agree to deliver any of the items described in Paragraph (C)(1) and (D)(1) to the 
following addresses: 

If emailing Submissions, please send to submissions@adrsystems.com, however, please do 
not send anything over 50 pages, Including exhibits. 

The Honorable James P. Etch Ingham, (Ret.) (Mediator) 
C/0 ADR SYSTEMS 
20 North Clark Street 
Floor 29 
Chicago, IL 60602 

Kelly N. Baudin, Esq. I Randall Baudin, 11, Esq. (Plaintiff Attorneys) 
BAU DIN LAW GROUP 
304 McHenry Avenue 
Crystal Lake, IL 60039 

---------------3--------------@ 
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Shoshan Reddington, Esq. (Defense Attorney) 
LAW OFFICES OF STEVEN LIHOSIT 
200 N. La Salle Street 
Suite 2550 
Chicago, IL 60601 

E. Conference Procedure 

1. The Parties may present opening statements but there will be no live testimony. 

2. The Parties will attempt to reach a voluntary settlement through negotiation with the 
assistance of the Mediator. 

3. If the Parties cannot voluntarily reach a settlement, the Mediator will advise the Parties that 
settlement cannot be reached. The Mediator will then take the matter under advisement and 
render an award that will be binding to all Parties, (the "Award"), subject to the terms of any 
high/low agreement that the Parties may have as described below in Paragraph (F)(1). 

F. Award Limits 

1. The Parties may agree prior to the Mediation that a minimum and maximum amount will 
serve as parameters for the Award (sometimes referred to as a "high/low agreement"), such 
that the actual amount that must be paid to the plaintiff or claimant shall not exceed a certain 
amount (the "high" or "maximum award") and shall not be less than a certain amount (the 
n1ow 11 or "minimum award'l 

a. If liability is disputed and comparative fault or negligence is asserted as an affirmative 
defense, the Mediator shall make a finding regarding comparative fault or negligence, if 
any. In the event that there is a finding of comparative fault or negligence of the plaintiff 
that is greater than 50% (fifty percent), the plaintiff shall receive the negotiated minimum 
award. In the event that there is a finding of comparative fault or negligence of 50% [fifty 
percent) or less against the plaintiff, then any damages awarded in favor of the plaintiff 
shall be reduced by the amount of the plaintiffs comparative fault or negligence, but 
shall be no less than the minimum parameter or more than the maximum parameter. 

b. All award minimum and maximum parameters are subject to applicable set-offs if any, as 
governed by policy provisions if not specified in the Agreement. 

The Parties agree that for this Mediation the minimum award to Paul Dulberg will be 
$50,000.00. Also, the maximum award to Paul Dulberg will be $300,000.00. These 
amounts reflect the minimum and maximum amounts of money that David Gagnon shall 
be liable to pay to Paul Dulberg. 

IV. Effect of this Agreement 

A. After the commencement of the Mediation, no Party shall be permitted to cancel this Agreement 
or the Mediation and the Mediator shall render a decision that shall be in accordance with the 
terms set forth in this Agreement. When the Award is rendered, the Mediation Is resolved, and 
any Award arising from this Mediation shall operate as a bar and complete defense to any action 
or proceeding in any court or tribunal that may arise from the same Incident upon which the 
Mediation is based. 
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B. The Parties further agree that any pending litigation will be dismissed, with prejudice, as to those 
Parties participating In this Mediation upon the conclusion thereof. Any and all liens. including 
contractual rights of subrogation owed are subject to existing Illinois law. By agreement of the 
Parties, the Mediator's Award will be final and binding and not subject to appeal or motion for 
reconsideration by any Party. 

v. Mediation Costs 

A. ADR Systems Fee Schedule 

1. A deposit is required for the Administrative Fee, Mediator's estimated review, session, and 
follow-up time ("Mediation Costs"). Binding-Mediations are billed at a four hour per day 
minimum. The required deposit amount Is $2,590.00 from Party Band is due by 
November 21, 2016. Any unused portion of the deposit will be refunded based on the four 
hour minimum. If the Mediator's review, session and follow-up time go over the estimated 
amount. each Party will be invoiced for the additional time. 

2. Mediation Costs are usually divided equally among all Parties, unless otherwise agreed upon 
by the Parties. ADR Systems must be notified of special fee arrangements. 

3. All deposits are due two weeks prior to the session. ADR Systems reserves the right to cancel 
a session If deposits are not received from all Parties two weeks prior to the session. 

4. ADR Systems requires 14-day notice In writing or via electronic transmission of cancellation 
or continuance. For Binding-Mediations cancelled or continued within 14 days of the session, 
the Party causing the cancellation will be billed for the Mediation Costs of all the Parties 
involved, which includes the four hour per day minimum, additional review time, and any 
other expenses lncurred("cancellatlon fees"). If the cancellation is by agreement of all Parties, 
or if the case has settled, the cancellation fees will be split equally among all Parties, unless 
ADR Systems Is instructed otherwise. The cancellation fees may be waived if the Mediator's 
lost time can be filled by another matter. 

Administrative Fee $390.00 (Non-refundable) 
Mediator's Review Time $450.00 per hour 
Session Time $450.00 per hour 
Mediator's Decision Writing Time $450.00 per hour 
Mediator's Travel Time (if any) $75.00 per hour 

B. Responsibility for Payment .. Special Billing 

1. Each Party and its counsel (including that counsel's firm) shall be jointly and severally 
responsible for the payment of that Party's allocated share of the Mediation Costs as set forth 
above. 

2. All expenses end disbursements made by ADR Systems in connection with the Mediation, 
including, but not limited to, outside room rental fee, meals, express mail and messenger 
charges, and any other-charges associated with the Mediation, will be billed equally to the 
Parties at the time of the invoice. 

----------------5---------------@ 
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3. In the event that a Party and/or its counsel fails to pay ADR Systems in accordance with the 
terms of this Agreement, then that Party and/or its counsel shall be responsible for all costs, 
including attorney's fees, incurred by ADR Systems in connection with the collection of any 
amount due and owing. Payment of additional costs incurred by ADR Systems in connection 
with the collection of any amount due and owing shall be made within 15 days of invoice. 

4. In the event ADR Systems' session rooms are completely booked on your selected session 
date, ADR Systems will attempt to find another complimentary venue for your session. If ADR 
Systems cannot find a complimentary venue or the parties cannot agree on the 
complimentary venue, ADR Systems reserves the right to schedule your case in a location 
that may invoive a facilities charge. The facilities charge will be split equally among the 
parties unless ADR Systems is instructed otherwise. 

5. ..Defendant agrees to pay up to $3,500.00 of Plaintiff's Binding Mediation Costs. 

VI. Acknowledgment of Agreement 

A. By signing this Agreement, I acknowledge that I have read and agree to all the provisions as set 
forth above. 

B. Each Party is responsible for only his/her own signature where indicated and will submit this 
signed Agreement to ADR Systems within 10 days of receipt of the Agreement. Counsel may sign 
on behalf of the Party. 

By:----------------------
Paul Dulberg/ Plaintiff Date 

By:----------------------
Kelly N. Baudin / Attorney for the Plaintiff Date 

By:------------------------
Randall Baudin, 11 / Attorney for the Plaintiff Date 

By: -------------------------
Shoshan Reddington/ Attorney for the Defendant Date 

ADR Systems File# 33391BMAG 
ADR Systems Tax I.D. # 36-3977108 

Date of Hearing: Thursday, December 8, 2016 

---------------6-------------@ 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINO!S 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

V. 

THE LAW OFFICE OF THOMAS J. 
POPOVICH, P.C. and HANS MAST, 

Defendants. 

Case No. 17 LA 377 

DULBERG'S SUPPLEMENTAL ANSWERS TO DEFENDANTS THE LAW OFFICES 
OF THOMAS .J. 

POPOVICH, P.C.'S INTERROGATORIESTO PLAINTIFF PAL'L DULBERG 

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the 

provisions of Illinois Supreme Court Rule 213, responds, in supplement, to Defendant, The Law 

Offices of Thomas J. Popovich, P.C. 's Interrogatories To Plaintiff Paul Dulberg as follows: 

INTERRQGAIQBIES 

12. Identify and describe each of your employers in the ten year period 
prior to the accident of June 28, 2011, including any self-employment. For each 
employer, identify your wage rate or salary, your title, your job description, your 
required duties, and your income for the ten year period prior to the accident in 
question. 

SUPPLEMENT TO ORIGINAL ANSWER: 

I. 1999-2011 Shaqi P1inting, Inc., 4606 Hayden Ct., McHenry, IL 6005 l 

Paul Dulberg was an owner and operator of Sharp Printing, Inc. along with his two partners 
Scott Dulberg and Michael McArtor. Dulberg provided full time employment services to Sharp 
Printing, Inc. and thus was "employed" by Sharp Printing, Inc. However, Dulberg did not draw a 
salary from Sharp Printing, Inc. and did not receive any profits from the company. 

Paul Dulberg was the President, salesperson, graphic designer, 8 color screen print 
pressman, handled fulfillment, shipping & receiving, as well as other day to day operations of the 
company. 

For income, see tax returns. 
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Sharp Printing, Inc. operated out of the lower floor of Paul Dulberg 's personal residence 
and paid all utilities bills, including garbage, water, natural gas, electric, internet, phone, and cable. 
The approximate value is S650 per month. 

19. As a result of your personal injuries from the underlying case, were you 
unable to work? If so, state: 

(a) The name and address of yuur employer, if any, at the time of the 
occurrence, your wage and/or salary, and the name of your supervisor 
and/or foreperson; 

(h) The date or inclusive dates on which you were unable to work; 
(c) The amount of wage and/or income lost by you; and 
(d) The name and address of your present employer and/or wage and/or 

salary. 

SUPPLEMENT TO ORIGINAL ANS\VER: 

Paul Dulberg was self-employed by Sharp Printing and un~ble to work after the accident. 
He was also an independent contractor with Juskic Printing. He has not been employed since the 
date of the accident. See tax returns for lost wages. See SSDI documents for current income. 

26. Identify and describe the false and misleading information Mast and 
Popovich provided to you, and explain how you realized for the first time in December of 
2016 ttiat the information was false and misleading and the dismissal of the McGuircs was 
a serious and substantial mistake, as alleged in paragraph 56 of your second amended 
compl:iint. 

SUPPLEMENT TO ORIGINAL ANSWER: 

On December 8, 2016, the mediator issued a net award to Dulberg of $561,000. Dulberg 
discovered he could not recover the entire mediation award from Gagnon. At that time Dulberg 
realized that Mast's advice to settle with the McGuires for $5,000 was incorrect, because Mast 
had cited Dulberg being able to recover in foll from Gagnon as his reasoning. 

27. Identify and describe the expert opinions provided to you in December 2016 
as alleged in paragraph 57 of your second amended complaint, including the identity of the 
expert, the opinions, and any other information provided by the expert which caused you 
to learn in the sum mer of 2016 and become reasonably aware that Mast and Popovich did 
not properly represent you. 

SUPLEMENT TO ORIGINAL ANSWER: 

Dr. Landford is a chainsaw expert who was retained by Dulberg during the mediation 
which occurred in 2016. Landford's expert opinion demonstrates that contrary to Mast's advice, 
the McGuires were liable for Gagnon's actions with the chainsaw. The experr report came out in 
Februal)' of 2016 and the mediation award was issued in December of 2016. 
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Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Firm, LLC 
11 l W Washington Street 
Suite 143i 
Chicago, IL 60602 
Attorneys for Plaintiff, Atty No. 35893 
312.357.1515 
cd@clintonlaw.net 
juliawilliams@clinlonlaw.11ct 

Respectfully submitted, 

/s/ Julia C. Williams 
Julia C. Williams 
One of Plaintiff's Attorneys 
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V('RfHC'ATION 

Unds:r prnaltie~ a, pnwided b1· l,i" pu1-,;1rnr,1 1.<1 s 1-1 Of/ or Lbc (\,d-: ur Civil Procedure, 
tbc undcmicned ce11i1,e:: 1fo11. th~ ,ti,11.-rn,;1i1., H'l forth in 1hi~ in:;lrnmcnl arc m1c. correct. and ,, . . 

,:,nnpk:tc, t:xcc'Pl H~ lv mllitcr, tbc-J·cin ~tai,d to 1:-e on info1matil'•ll and b;;liel';:md il.~ 1() ~ud, 
m,,,k,, lb,, umkr~igncd c.:rtifics as afores:tid tl1aL he ,erily b:::lieve., 11,.,. ~ame '" ht !me. 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff; 

V. Case No. 17 LA 377 

THE LAW OFFICE OF TI-lOMAS J. 
POPOVICH, P.C. and HANS MAST, 

Defendants. 

DULBERG'S ANSWERS TO DEFENDANT HANS MAST'S 
INTERROGATORIESTO PLAINTIFF PAUL DULBERG 

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the 

provisions of Illinois Supreme Court Rule 213, responds to Defendant Hans Mast's Interrogatories 

To Plaintiff Paul Dulberg as follows: 

JNIEBBQGAIQBJES 

1. Identify and describe each and every way that Popovich or Mast breached any 
duty of care to you, the date of the breach, and when and how you became 
aware of the breach. 

ANS\VER: Between October 2013 and January 2014, Mast told Dulberg that Tllinois law 

does not permit a recovery against the McGuires' in the circumstances ofDulberg's case and that he 

would not receive any recovery from the McGuires. Masi advised Dulberg that the judge would rule 

in favor of the McGuires on a motion for summary judgment. 

Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be able to 

seek and receive a full recovery from Gagnon. 

2. Identify the date and location of any discussion between you and Mast in 
which Mast represented to you that there was no possibility of any liability 
against William or Caroline McGuire and/or Auto Owners Insurance 
Company, and identify what you said to Masi, and what he said 10 you. 

ANSWER: Various dates between October 2013 to January 2014. The advice was 

i:}{Mi~i1 ~ f 2. 
z.,.,,q ... ,z.O 
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provided via email, text messages, telephone calls, and in person meetings. 

Between October 2013 and January 2014, Mast told Dulberg that Illinois law does not permit 

a recovery against the McGuires' in the circumstances of Dulberg's case and that he would not 

receive any recovery from the McGuires. Mast told Dulberg that the judge would rule in favor of 

the McGuires on a motion for summary judgment. 

Mast further told Dulberg would that he would retain his claim against Gaganon and be able 

to seek and receive a full recovery from Gagnon. 

All documents in Plaintiffs possession and control produced. 

3. Identify the other property owned by the McGuire's as alleged in paragraph 
50 of your Second Amended Complaint. 

ANSWER: The McGuire's owned their home and vehicles. McGuire's also held bank 

accounts in their name. Investigation continues. 

4. When did you or your attorneys (following the withdrawal by Popovich and 
Mast) first learn that the McGuire's had an insurance policy that potentially 
would have covered the claim for an amount greater than $ I 00,000? 

ANS\VER: The McGuire's produced insurance information to Dulberg on the day of the 

accident and also were represented by insurance counsel. 

Respectfully submitted, 

Isl .I ulia C. Williams 
Julia C. Williams 
One of Plaintiffs Attorneys 

Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Firm, LLC 
111 W Washington Street, Suite 143 7 
Chicago, IL 60602 
Attorneys for Plaintiff, Atty No. 35893 
312.357.1515 
ed(@.clintonlaw.net 
juliawilliamsm.lclintonlaw.net 

2 
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5n[N THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLrNOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff; 

V, Case No. 17 LA 377 

THE LAW OfFICE OF THOMAS J. 
POPOVICH, P.C. and HANS MAST, 

Defendants. 

DULBERG'S RESPONSES TO DEFENDANTS THE LAW OFFICES 
OF THOMAS J. POPVICH, P.C., s REQUESTS FOR PRODUCTION TO PLAINTIFF 

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the 

provisions of Illinois Supreme Cou11 Rule 214, responds to Defendants, The Law Offices of Thomas 

J. Popovich, P.C.'s Requests for Production To Plaintiff as follows: 

PROD\lCTION REOJlESTS 

I. Produce any and all records regarding the legal representation provided to you 
by the Law Offices of Thomas J. Popovich, P.C. ("Popovich") and/or Hans 
Mast ("Mast") in connection with the underlying case, against William 
McGuire, Caroline McGuire, and David Gagnon. 

RESPONSE: All relevant documents in Plaintiff's possession will be produced. 

2 Produce any and all correspondence, agreements, draft agreements, emails, 
letters, and any other documents between you and Popovich or Mast m 
connection with the legal representation in the underlying case. 

RESPONSE: All relevan1 documcms in Plaimiff's possession will be produced. 

3. Produce any and all correspondence between you and any defendant from the 
underlying case, including Caroline McGuire, William McGuire, and David 
Gagnon, from June 28, 2011 to the present time. 

RESPONSE: AU relevant documents in Plaintifrs possession will be produced. 

4. Produce any and all documentation relating to legal representation of you by 
any successor counsel in the underlying case. 

C 1056 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 202 of 464

. ' 
' 

RESPONSE: Objection. Attorney Client Privilege. 

5. Any and all engagement or disengagement letters or agreements between you 
and any attorney relative to legal services in the underlying case. 

RESPONSE: Objection. Attorney Cliem Privilege. 

6. Any and all pleadings and discovery (including deposition transcripts) 
created, filed, served, and received in the underlying case prior and subsequent 
to Popovich and Mast's withdrawal as your attorneys, including but not 
limited to any "high/low" agreement and any arbitration award, arbitration 
agreement, and any other documentation relating to any arbitration in the 
underlying case. 

RESPONSE: All relevant documents in Plaintiffs possession will be produced. 

7. Produce any and all documents relating in any way to your claimed damages 
in the instant case, including but not limited lo any special damages, such as 
medical bills, medical records, costs, invoices, and lost wages. 

RESPONSE: All relevant documents in Plaintiffs possession will be produced. 

8. Produce a privilege log identifying the creator and recipient of any document 
withheld, the basis for any claimed privilege, the date the document was 
created, and the date any recipient received the document. 

RESPONSE: Plaintiff is only withholding attorney client communication between his 

successor counsel. 

9. Produce any and all state and federal tax returns you filed in the ten year period 
prior to the accident of June 28, 2011. 

RESPONSE: All relevant documents in Plaintiffs possession will be produced. 

10. Produce any and all documentation oflost wages as alleged in paragraph 30 of 
your second amended complaint, including but not limited to any employment 
agreement, wage records, paystubs, cancelled checks, and any other 
documentation reflecting income in the ten year period prior to the date of the 
accident. 

RESPONSE: All relevant documents in Plaintifrs possession will be produced. 

11. Produce copies of any and all settlement documents, seltlement agreements, 
cancelled checks or other payments made in connection with any settlemenl 
reached in the underlying case, including payment of approximately $300,000 
as alleged in paragraph 54 of your supplemental complaint. 

2 
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.. 

RESPONSE: All relevant documents in Plaintiff's possession will be produced. 

12 An affidavit signed you (and not your attorney) pursuant to Illinois Supreme 
Court Rule 214, certifying that your response is complete in accordance with 
each request contained herein. 

RESPONSE: Produced. 

Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Finn, LLC 
111 W Washington Street 
Suite 1437 
Chicago, IL 60602 
Anorneys for Plaintiff, Atty No. 35893 
312.357.1515 
edlalclinton law. net 
juliawilliams@clintonlaw.net 

Respectfully submitted, 

/s/ Julia C. Williams 
Julia C. Williams 
One of Plaintiffs Attorneys 

3 
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From: Paul Dulberg <pdulberg@comcast.net> 
Subject: Fwd: Memo 

Date: December 27, 2016 6:01:21 PM CST 
To: paul_dulberg@comcast.net 

From: Paul Dulberg <pdulberg@comcastnet> 
Date: February 22, 2015 at 9:38:57 PM CST 
To: Hans Mast <hansmast@att.net> 
Subject: Re: Memo 

No answer, that's whal I thought. 
Your not very quick when cornered and your not excused from this case until l say you are whether or not your firm agrees. 
Got ii? 

On Feb 22, 2015, at 9:05 PM, Paui Dulberg <pdulbem@comcas\ net> wrote: 

Is your wanting out a personal issue with me or is it strictly financial? 

On Feb 22, 2015, at 9:01 PM, Paul Dulberg <Odulberg@comcast.net> wrote: 

Oh, and unless I'm wrong, David did admit to having comrol over the chainsaw. David, in his lie, admitted to seeing me move 
my arm and continued along his path with the chainsaw at cutting rpm's. 
In effect he did admit it was his fault 

On Feb 22, 2015, at 8:52 PM, Paul Dulberg <Jldulbcrg@comcasl net> wrote: 

You do not have my consent to quit. 

On Feb 22, 2015, at 8:23 PM, Hans Mast <hansmast@attnet> wrote: 

Paul, honesty hurts. I am honest to a lau:t sometimes. You told me at the s!art that David would admit his fault. That proved 
not to be true. Still your threats and putdowns don't change anything. Just find another attorney and we can part ways. 

Sent lrom my IPhone 

On Feb 22, 2015, at 8:14 PM, Paul Dulberg <pdu!berg@comcast.net> wrote: 

To be hones!, you took this case knowing it was my word vs. his. 
Now you back out because the va1ue of the case isn't worth your time? 
You got some nerve and your earning the reputation of a shady lawyer 

On Feb 22, 2015, at 7:42 PM, Paul Dulberg <JldUlberg@comcast.net> wrote: 

To believe David's version of events you must believe I was committing suicide. 
Who in their right mind puts hfs arm into a chainsaw? 

I figured you would cop out again ... 

Now I'm lelt wondering ... 
How hard ,sit to sue an atty? 

And yes I am and have been looking for someone who will take this case ... 

The issue of my word vs David Gagnons ... D,d he cut me or did I cut myself? 

Of coarse he cut me. 

Next issue please? 

EXHIBIT F 
Du'berg 001384 
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17 

18 

19 

20 

21 

22 

23 

24 

STATE OF ILLINOIS 

COUNTY OF MCHENRY 

Hans Mast 
June 25, 2020 

SS: 

IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

-vs-

THE LAW OFFICES OF THOMAS 
POPOVICH and HANS MAST, 

Defendants. 

) 

) 
) 

) 
) No. 1 7 LA 3 7 7 
) 

) 
) 

) 
) 
) 

The remote videoccnference deposition of 

HANS MAST, appearing remotely from McHenry County, 

Illinois, called by the Plaintiff for examination, 

pursuant to subpoena and pursuant to the Code of 

Civil Procedure of the State of Illinois, and the 

Rules of the Supreme Court thereof, pertaining to the 

taking of depositions, for the purpose of discovery, 

taken before Barbara G. Smith, appearing remotely 

from Will County, Illinois, Certified Shorthand 

Reporter and Notary Public within and for the County 

of Cook and State of Illinois, commencing at the hour 

of 10:00 a.m. on the 25th day of June, A.D., 2020. 

U.S. LEGAL SUPPORT 
www.uslegalsupport.com EXHIBIT G 
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32 

Hans Mast 
June 25, 2020 2 to 5 

Page 2 

Page 3 

Page 
Fc,::::_.Cc:;.f-,;,. • ~:-.c,; 

Page 5 
l ElW!INATICN 

2 BY MS. W!LLIJ\MS: 

3 MS. WlLLllll!S: Okay, so this is the 

4 discovery deposition of Hans Mast taken pursuant to 

5 all applicable rules and notice in the case of 

6 l)J]herg versus The Law Offices of Thanas Popovich, 

7 et al. This deposition is being taken for the 

8 puipOses of discovery. 

9 

10 
11 

12 

13 
14 
15 

16 

17 

18 

19 

Q. Hans, can you state your narre for the 

record, please? 

A. Hans Mast. 

Q. Have you had your deposition taken befors? 

A. 
Q. 

A. 
Q. 

Yes. 
And how many times? 

I think two. 

And for what purpose? 

A. Long, long time ago I think there was a 

malpractice case I was a witness on and a legal -- a 

mlical malpractice case that turned into a legal 

20 malpractice case, not against me but against the 

21 office I was with. 

22 Q. Okay. So you wersn't nam,d in the 

23 lawsuit as a defendant? 

24 A. I might have been nam,d. I might have been 

U.S. LEGAL SUPPORT 
www.uslegalsupport.com 
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Hans Mast 
June 25, 2020 6 to 9 

Page 6 
1 named, but I was sanebody that appeared on a motion. 1 

2 I think I got out eventually. 2 

3 Q. Okay, and then •• And then -- Sorry. And 3 

4 then you said you think twice, so do you know 4 

5 approximately what year that medical malpractice case 5 

6 that turned into a legal malpractice case, do you 6 

7 know roughly what year that was? 7 

8 A, '94 or sarething. 8 

9 Q, Okay, and then the second time, what would 9 

10 have that been? 10 

11 A. It's not caning to rre. It was another legal 11 

12 case. I don't remember the details. 12 

13 Q. Okay -- 13 

14 A. There -- Go ahead. 14 

15 Q. 1-bre than 10 years? I'm sorry, I didn't 15 

16 mean to interrupt you. 16 

17 A. Yes. 17 

18 Q. We can go over the -- I'm going to try not 18 

19 to interrupt you, you're going to try not to 19 

20 interrupt me. You've taken depositions before, I'm 20 

21 sure we can get into that and appreciate you 21 

22 answering orally, all of those typical things that 22 

23 apply, and I'll try not to interrupt you too 11U1ch, 23 

24 Have you ever -- Other than the one time you just 24 

Page 7 
l identified, have you ever been sued other than this 

2 suit for legal malpractice? 

3 A. No. 

4 Q, Do you recall any other details about that 

5 medical malpractice lawsuit that turned into a legal 

6 malpractice suit? Do you know what the basis of the 

7 suit was? 

8 A, It was a medical malpractice case that I 

9 think lost on a sunmary judgment motion and they 

10 were -- the client was suing the office and I think I 

11 got involved in it because I was on a motion. 

12 Q, Were you the one that drafted the sunmary 

13 judgment m,tion? 

14 A. I don't think so. I don't really rerrenber 

15 clearly back then, but I don't think I did. 

16 Q. Okay. 

17 A. I think I argued -- I might have argued it. 

18 I don't mrernber. 

19 Q, Okay, Have you -- Have you taken 

20 depositions before? 

21 A, Yes. 

22 Q. Roughly how many depositions do you think 

23 you've taken in your legal career? 

24 A. Lots. Lots. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

Page 8 
Q. H\ll'l.dreds? 

A, Probably, 

Q. Oh, I'm sorry, I forgot to do this, but I 

think we saw your roan. It's just you and George 

Flynn in the roan with you, correct? 

A. Yes. 

Q. And there's no one else in the roan and if 

there were, you would identify them, correct? 

A. Yes. 

Q. And you don't have any devices or anything 

with you? You're not coomunicating with anyone 

during this deposition other than the attorney in the 

roan with you, correct? 
A, And you and who else is on this meeting, 

Q. Okay. I'm sorry, let re rephrase. Is there 

anyone that I don't know that you are camnmicating 

with that I wouldn't know? 
A. Not that I'm aware of, 

Q. Okay. If you take any notes or otherwise 

camnmicate with people during the deposition, we 

just ask that those notes be produced. Okay. Did 

you do anything to prepare for the deposition today? 

A. well, I just saw sane exhibits you sent 
George. I didn't really prepare them. I looked them 

Page 9 
over briefly. 

Q. Did you review any of the other files that 

have been produced in this case? 

A. No. 

Q. Did you review any notes? 

A. No. 

Q. Any other documents? 

A, No. 

Q, Did you meet with anyone --

A. Other than George? 

Q, - to prepare? Other than George. 

A. No. 

Q, And you did meet with George, I'm 

assuming. I don't want to know the contents of that 

meeting, but you root with George to prepare? 

A. Not very long. 

Q. Okay. Did you talk to anyone else about 

today's deposition prior to the deposition today? 

A. No. 

Q, Where did you go to law school? 

A. Kent. 

Q, And what year did you graduate? 

A. '91. 

Q. And were you acinitted to practice in 

U.S. LEGAL SUPPORT 
www.uslegalsupport.com 
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Hans Mast 
June 25, 2020 10 to 13 

Page l 0 
l 

2 
3 

Illinois that same year? 1 
Page 12 

A. I think a couple years. Maybe a little more 

A. Yes. 2 than that. 

Q. And have you -- Are yo-.i admitted to practice 3 Q, And what kind of work did you do at Kenper? 

4 anywhere else? 
5 A. No. 

6 Q, Have you ever been reprimanded or 

7 disciplined by any courts? 

8 A. No. 

9 Q, Have you ever been publicly reprimanded or 

10 disciplined by any oversight body, such as the ARDC? 

11 

12 

A. No. 

Q. When did you start practicing? 

13 A. '91. 

14 Q. And where did you start? 

15 A. In Rockford. 

16 Q, With a finn? 

17 A. Yeah, Cacciatore. 

18 Q. And how long were you there? 

19 A. About a year and a half. 

20 Q. And what kind of work did you do there? 

21 A. Personal injury, plaintiff. 

22 Q, F.ave you done personal injury your entire 

23 career? 

24 A. No, I did scma defense work. 

Page 11 

4 A. Defense. 

5 O. Defense of what type of cases? 

6 A. Lots of different kinds, auto accidents, 

7 premises. 

8 Q, M>stly torts though, negligence-type cases? 

9 A. Yes. 

10 Q. And then after Keiper? 

A. I think Popovich was next. 11 

12 Q. And how long were you with the Popovich 

13 firm? 

14 A. About 18 years, I think. 

15 Q. And do you know what year you - roughly 

16 what year you joined Popovich? 

11 A. 2001 maybe. 

18 Q. And you were there for roughly 18 years you 

19 think? 

20 A. Yes. 

21 Q. SO you left maybe just last year? 

22 A. In '18. 

23 Q. 20181 

24 A. Yeah. 

Page 13 
1 Q. Okay. So you were at cacciatore for a year l Q. And why did you leave Popovich? 

2 end a half end you were doing plaintiff's personal 

3 injury work. What did you do after that? 

4 A. I went to the !JJggans finn in Chicago for 

5 allout 6 months. 

6 Q. And what did you do there? 

2 

3 

4 

5 

6 

7 A, Plaintiff's. 7 

8 Q. PI again, personal injury? 8 

9 A. Yeah. 9 

10 Q. And after that? 10 

11 A. Judge end James in Park Ridge. 11 

12 Q. And how long were you there? 12 

13 A. 7 years, I think. 13 

14 Q. Did you do plaintiff's personal injury there 14 

15 as well? 15 
16 A. No, that was defense. 16 

A. To start on my own. 
Q. And where a.re you now? 

A, With Cooq,ton Law Group. 

Q. I'll give you just a second to caie back. 

A. Yeah. 

o. And what types of - I'm sorcy, I'm going to 

go back to the Popovich firm. What kind of cases did 

you handle at Popovich' s fitm? 

A. Plaintiff's personal injury, all kinds. 

Q. And then at Coopton, what kind of work do 

you do? 

A. Same thing, same kind of cases, plaintiff's 

personal injury. 

Q. So is it fair to say you've been doing 

plaintiff's personal injury cases steadily throughout 

17 Q. What kind of defense work? 17 your career? 

18 A. Lots - All kinds, municipal, tort. 

19 Q. Did you defend personal injury cases while 

20 you were there as well? 

21 

22 

23 
24 

A. Yes. 

Q. And then after that, where did you go? 

A. Kerrper, I think, 

Q. And how long were you with KenJ:,er? 

18 A. Yeah, except for the time I was with the 

19 defense offices. 

20 Q. Okay. But you were still doing personal 

21 injury, just on the defense side, not on the 
22 plaintiff side? 

23 A. Right. 

24 Q. Okay. Did you answer discovery in this 
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1 case, in the malpractice case that we' re -- the 1 

2 Dulberg versus Thanas Popovich easel 2 

3 A, I think I did. 3 

Page 16 
case? 

A. Not that I'm aware of. Unless I produced it 

to Popovich and he produced it. I don't know how 

4 Q. Do you """"'1iler -- Did you review discovery 4 that worked. 

5 in this case, do you recall? 5 

6 A. Like I said, I think I answered S"1'e and 6 

7 signed off on sare, I just don't re:nentier. I haven't 7 

8 seen them recently. 8 

9 Q, Okay. Okay. If you recall, do you retranber 9 

10 reviewing the docum,nts that were produced in this 10 

11 case? 11 

12 A. I don't know what was produoed. 12 

13 Q. Okay. 13 

14 A. I assunv, the file. 14 

15 Q. Right. Okay, if I represented that the file 15 

16 was produced, would thet make sense to you? can we 16 

17 kind of agree that the file was produced? 17 

18 A. Well, if you told ne that, 18 

19 Q. Okay. So when the file was produced, I 19 

20 don't know if you recall, there were black - some 20 

21 black pages between the file. Do you rem«nher any 21 

22 discussions about that? 22 

23 A. I didn't produce anything so and I haven't 23 

24 reviewed what was produced, that wasn't my -- I was 24 

Page 15 
1 in a different office lihen it was produced, r think. 1 

2 Q, Okay, So Thomas Popovich would have had 2 

3 possession of the file? 3 

4 A. Right. 4 

5 Q. You did not have possession of any docurrents 5 

6 fran the underlying case, from the Dulberg versus 6 

7 Gagnon-M:Guire case? 7 

8 A, I didn't, 8 

9 Q. Okay. So you would not have had acoess to 9 

10 that file since you were with Thomas Popovich in 10 

11 2018? 11 

12 A. Once I left the finn, I have not had the 12 

13 file. 13 

14 Q. Okay. In this case did you produce emails 14 

15 that you possessed or did you not have access to 15 

16 those either? 16 

17 A. I would -- I don't know what was produced, 17 

18 again, by the Popovich fiilll. I don't know if they 18 

19 had my emails, but I have a new email address. I 19 

2 0 don ' t think it's the sarre as it was back then . 

21 Q, Okay. 

22 A. SO I didn't produce anything. 

23 Q. So you didn't produce any emails or 

20 

21 

22 

23 

Q. Okay. iihen were you retained by Paul 

Dulberg? 

A. I don't recall. I'm assuming the.re's 

paperwork that shows that. 

Q. Yes. Let ,re upload a file here. Just give 

me a second. 
A. I don't think he retained re. I think he 

retained Tan Popovich I s office. 
Q, Okay. I just uploaded a file that's titled 

Dulberg Mast Dep Exhibit 1, if you can - And, 

George, you should have that as well -- and it should 

be the retainer contract. 

A. Yeah, I see it. 

Q. Okay, SO it's a contract for legal services 

and it's marked POP, P O P, 000586 on the bottan, 

just for reference, so this will be the first exhibit 

in this deposition. Do you recognize this document? 

A. I recognize what it looks like, yeah. 

Q. Yeah, and it's the contract for legal 

services and it's undated, it looks like. 

Page 17 
A. That's what it looks like. 

Q, Okay. I'm going to upload another exhibit, 

so I'm uploading Exhibit 2, it's titled Dulberg Mast 

Dep Exhibit 2, and this should be the original 

carplaint filed in the case of Dulberg versus Gagnon, 

et al., 12 IA 178, filed in MoHenry County. Do you 

see that document? 

A. Yeah. iihat I'm going off are an email I got 

with all the exhibits attached, so I'm not - that's 

what I'm looking at. 

Q. Okay. 

A, It's a cauplaint and it says Exhibit 2. 

Q. Right, okay. So our numbers may be a little 

off, but the description should be correct. In that 

cauplaint shows file stamp May 15, 2012? 

A. Yeah, that's what it says. 

Q. Okay, and so Mr. Dulberg would have hired 

you sooetilre - hired the Popovich finn saootinra 

prior to that, correct? 
A. I'm assuming. I -

Q. Okay. Do you have any idea? 

A. I'm sorry. 

Q. I'm sorry, I didn1 t nean to interrupt you. 

24 commmi.cations that -- in the -- fran the underlying 24 Go ahead. 
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1 A. Go ahead. l 

2 Q. Do you have any idea about - Do you have 2 

3 any idea about what tilrefrane he would have hired -- 3 

4 retained you? 4 

5 A. I really, again, I don't have an independent 5 

6 recollection of it. I think there's probably a mem, 6 

7 out there of ne neeting with him, too. 7 

8 Q, Okay. Actually, I think there is. Okay, I 8 

9 just uploaded IAfTherg Mast IJep Exhibit No. 3 and the 9 

10 top says -- it's titled, "Intake Memo." At the top 10 

Page 20 
named as well. 

Q. And what was the theory as to the McGuires? 

A. I think Paul had said that they were the 

ones that owned and looked over the work that was 
being done. 

Q. Okay, So if they owned the chain saw and 

were overseeing the work,, what I s the legal theory for 

liability on that? Why would they be liable? 

A. Under case law potentially there's liable -

liability for people that oversee and direct the 

11 it says, "M3'norandum,n it's Popovich, it says 11 work. 

12 POP00961 and 000962. Do you recognize this document? 12 Q. Okay, and is thst a strict liability or is 

13 A. I -- It looks familiar. 13 it sane other fom of liability? 

14 Q. And it indicates that it's fran you, so you 14 A. It would be negligence. 

15 would have drafted this document, correct? 

16 A. I would have dictated it, yeah, 

15 

16 

17 Q. Okay, and it looks like you had a new client 17 

18 ..,.ting with Paul on December 1st of 2011? 18 

19 A. That's what it says. 19 

20 Q. Okay. Does that seem like that tlmeframe 20 

21 would have been roughly correct? 21 

Q. So negligent oversight? 

A. Potentially. 

Q. Okay. Were there any other theories that 

you were going to pursue or could be pursued? 

A. Not thst I recall. 

Q. Okay, So a negligence claim against Gagnon 

for negligently utilizing the chain saw and then a 

22 A. I have no reason not to believe that• s 

23 accurate. 

22 negligence claim against McGuires for not - for not 

23 controlling his use of the chain saw, is that 

24 Q. Okay. So Paul retained you probably 24 accurate? 

Page 19 Page 21 
l sonetilre in Decem:ier of 2011 and then you filed a 1 A. I don't recall the exact allegations, but I 

2 cooplaint arolllld May 15, 2012? 2 think in a general thene that was what we ~ going 

3 A. That's what it awears. 3 to try to prove. 

4 Q. Okay. So can you just tell me what the case 4 Q. Okay. In the intake men,:,, do you want to go 

5 against Mr. -- I'm sorry. can you describe the case 
6 between Paul Dulberg and David Gagnon, caroline and 

5 back to that? There are sate notes on this exhibit 

6 that state -- it looks to me like it says, "Hans BC 

7 William M:::Guire? 

8 A. What do you mean describe it? What it's 

9 about? 

7 the accident occurred on their premises, their HO med 

8 pay will cover the bills," and then it's signed. Do 

9 you recognize that handwriting? 

10 

11 

12 

Q. Yeah, basically what was it about? 

A, An injury, a chain saw injury. 

Q. Okay. Was there anything about the case 

10 

11 

12 

13 that was unique to you? 13 

14 A. Other than it was a chain saw injury. 14 

15 Q. Okay. What was your theory of that case? 15 

16 What was your theory of liability in the case? 16 

17 A. I think the -- Paul had claimed Dave struck 17 

18 him with the chain saw. 18 

19 Q. So was it just a negligence theory or was it 19 

20 a strict liability or -- 20 

21 A. I believe it was negligence, if I recall 21 

22 correct. 22 

23 Q. Negligence against Gagnon, David Gagnon? 23 

A. Yeah, that would be Tan. 

Q. Okay, and what does that note neon? 

A. Medical coverage, nedical pa_,ts coverage. 

Q. So there - So the McGuires -- When he says 

their, is he referring to Caroline and Bill =re? 
A, Well, I don 1 t know what he's referring to. 

I think what he's - Well, he circled their names, so 

that probably indicates what he's referring to. 

Q. Okay. ~d their - ~d their insurance 

cover nedical bills in an instance like this? 

A. Possibly. 

Q. Okay. Did you reach out to their insurance 

ca1¥)al1Y about covering any nedical bills? 

A. I don't recall if that was applicable or I 

24 A. Yeah, and I think the M::Guires actually were 24 don't know - I don't recall that issue. 
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1 

2 
3 

Q. Okay. 1 mean, that brings up a lot of issues. 

A. Oh, uh, I think -- It just kicked ne off. 2 Q. Okay. Let's - Let 100 narrow it down a 
MR. FLYNN: I got disconnected, too. It's 3 little bit and try to get more to a point that will 

4 the Wi-Fi. 

5 BY MS. WILLIJ;MS: 

4 be useful for our discussion. At saoo: point, you had 

5 recarmended that Paul settle the case as to the 

6 Q. Okay, we'll just wait a minute here, 6 Y.cGuires; is that correct? 

7 A. I can hear you. I just can't see you. 7 A. Yeah. 

8 Q. lie'll wait a minute until you can get your 8 Q. And what was the reasoning for settling the 

9 video back on. 9 case as to William and Bill McGuire? 

10 MR. FLYNN: Julia, we think the Wi-Fi may 10 
11 have dropped here in the office. 11 

12 MS. WILLIAMS: Okay. Well, let's just give 12 

13 it a minute and see. 13 

14 MR, FLYNN: Okay. 14 

15 (Whereupon, a break was taken, 15 

16 after which the following 16 

17 proceedings were had:) 11 

18 MS. WILLIJ;MS: Okay. I think we're back on 18 

19 the record. Barl>, are you doing all right? 19 

20 THE REPORTER: Yes. 20 

21 BY MS. WILLIJ;MS: 21 

22 Q, Okay. So we just went through the mano that 22 

23 Tan mde a note about insurance and your testimony 23 

24 was that you don't recall whether you made any 24 

Page 2 3 
1 requests to the t«:G.tires' insurance to pay Paul I s 1 

2 medical bills; is that correct? 2 

3 A. I don't remeniler, right. 3 

4 Q. Okay, Back to the actual claims made. Do 4 

5 you i:enen!Jer -- Do you recall what the defense was 5 

6 for first Gagnon and then Bill -- William and 6 

7 caroline McGuire? 7 

8 A, What do you mean by defense? 8 

9 Q. What was their theory of defense in the 9 

10 case, do you recall? As you understood it. 10 

11 A. I maan, that Is a big question. I mean, 11 

12 they, like every case, they were denying what we were 12 

13 alleging. 13 

14 Q. Were they denying the facts? Did they 14 

15 dispute the facts of the case? 15 

16 A. Definitely. 16 

17 Q. Okay. Do you recall what they were alleging 17 

18 as far as the facts that were different from what you 18 

19 were alleging? 19 

20 A. I nean, I can probably answer that for -- 20 

21 with an hour -- an hour answer. There's a lot that 21 

22 they were denying. There was a lot that, you know, I 22 

23 mean, I'd have to -- I could look at their answer. I 23 

24 could look at their deposition testimony, but, I 24 

A. Just risk, like you always discuss with any 

settleo:ent. 

Q. can you be a little m,re specific about what 

type of risk? 

A. .Again, that 1 s a long question but, I reean, 

it's like any settleo:ent, you 1re taking a risk if you 

don't settle the case when you have issues that could 
be problematic. 

Q, Okay. When you say issues that can be 

problematic, and I know it could be a very long 

answer, but as much as you can, can you sunmarize 
what you think those risks were? 

A. Understanding it's a sunmary that, I n:ean, I 

could probably answer that in a couple hours, but the 

chance of recovery was in my view very slim if at all 

Page 2 5 
because of lots of reasons, one, because of Paul's 

testimony, Gagnon's testimony, the Md;;uires' 

testim:>ny. The evidence didn't seem to be scmething 

that was going to allow us to prove the case against 

the McGuires. 

Q. Okay. What - And, again, I understand this 

is - these are very long questions, but just in 

sunmary, what were you going to need to prove the 

case against the McGuires? 

A. Now, again, understanding I would have to 

put myself in my place where I was back at the time 

that r fully evaluated this with Paul, but if I'm 

just trying to cane up with sane thoughts now years 

later the case law, I think, was against us. The 

defense was going to file a motion for sunmary 

judgment if we clidn I t work out saoo. sort of 

settl=t that I felt they were going to win and the 

testimony fran all parties was not helpful to us. 

Q. Okay. I'm going to roove forward and then we 

may caoo back to this a little bit. Do you recall 

when the first time was that you talked to Paul about 

settling the claims with the McGuires? 

A. No, whenever -- You know, the defense 

attorney would have reached out to ne to ask for scrne 
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1 sort of demand, I asSl.JIOO. 1 

2 Q. Did you make a demand at sane point? 2 

3 A. I think -- I think sane of your paperwork 3 

4 showed that I did. 4 

5 Q. Okay. I just uploaded lAllberg Mast 5 

6 Exhibit 4 and it says letter -- it's "Letter Re 6 

7 Settlerrent, • and that should be -- still be Exhibit 4 7 

8 that was emailed around to Counsel so that you would 8 

9 have it. l\nd it is labeled POP192 and POP193. Do 9 

you recognize those documents? 10 

A. Wait. I think the Internet, maybe because 11 

we were having problems, is the Internet went down, 12 

so now my exhibits aren't pulling up. can you try it 13 

again? Do you have that, George? 14 

MR. FLYNN: Yeah, here's the haid copy. 15 

THE IIITNESS: I'll look at the haro copy, so 16 

what are you asking? 17 

BY MS. iiILLIAMS: 18 

Q. Great. So it should be the document it has 19 

lette!head on the top, Popovich letterhead on the 20 

top, and at the bottan it's POP000192 and 21 

POP000193. 22 

A. Right. 23 

Page 28 
know if this number is identified in those enails, 

but, again, it would have been sanething I would have 
talked to him about before making it. 

Q. Okay. But at this tiJre you don't know if 

t.here are any meoos, notes or emails JIBOOrializing 

any conversation with Paul prior to sending the 

OCtober 22, 2013 demand? 

A. Not that I teealJ.. 

Q. Okay, and if they did exist, they would be 

in the possession of Thanas Popovich, correct? 

A. I would think sc. 

Q. Okay, and if you had those in your 

possession, you would produce than in discovery, 

correct? 

A. If I had them. 

Q. Okay. Just uploaded Exhibit 5, and this is 

email dated October 30, 2013, and it 1s narked at the 
bottan POP000195. 

A. Okay. 

Q. Okay, and here in this email it looks like 

you started this email chain to Paul on 

October 25, 2013. Do you see that? 

A. It looks like there's a couple emails here. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 Q. Do you recognize those docunents? 24 There's several pages. You just n:ean the first page? 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

Page 27 
A. I mean, they look familiar. DoCIJ'l'lentS from 

the Popovich finn, if that's what you're asking. 

Q. Is that your signature? 

A. Yes. 
Q. So you would have drafted or caused this 

letter to be drafted and sent? 

A. It awears that way, yeah. 

Q. And this is a demand letter where you make a 

demand of $7,500; is that correct? 

A. Yes. 

Q. Do you rscall making that demand? 

A. No. 

Q. Do you recall if you talked to Paul prior to 

making the demand? 

A. I'm sure I would have. 

Q. Okay. Do you recall -- Do you have any 

meioos or notes regarding that conversation with Paul? 

A. I don't personally. 

Q. Okay. If there were :roomos and notes, would 

they be in Thanas Popovich's file? 

A. It should. 

Q. Okay. Do you recall any emails about the 

demand -- the 7,500 demand? 

A. I know there were lots of emails. I don't 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

Page 29 
Q. I think - It should only be, I believe it I s 

only one page and it looks like -

A. Oh, these aren't part of it? Just one page? 

Q. The docimant that I have is just one page. 

Are we looking at the same thing? 

A. Okay. 

Q. It's POP00195 on the bottcm. 

A. Yeah, he had a couple other pages on it, but 
okay. 

Q. Okay. I just want to Dake sure that I 

didn't - Okay. l\nd on the bottan there of the first 

sheet, if you have several, I've only published one 

sheet for the purposes of this deposition, it states, 

"Friday, October 25, 2013," do you see that? 

A. Where does it ssy that? 

Q. So about halfway down the page it looks like 

it says, noriginal message fran Paul"? 

A. Yeah. 

Q. Okay. So that looks like Paul reached out 

to you about iredical deposition and then on the top 

it appears to be your r,ply of OCtober 30, 2013. 

Does that seen like. that's accurate? 

A. That's what it shows. 

Q. Okay. Okay. And here you first - Am I 
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Page 30 
1 co:crect in sunmarizing this is an email where you 1 

2 talk to l?aul about liability for Mr. Gagnon? 2 

3 A. Look likes I did cover that issue. 3 

4 Q, Okay, and do you recall at the time what 4 

5 your purpose was behind this Emil? 5 

6 A. I rrean, every purpose is just to have open 6 

7 commmication. That's all the purpose -- 7 

8 Q, Okay. Would you have been trying to explain 8 

9 to Paul the liability issues in his case that you 9 

10 described earlier? 10 
11 A. Yeah, I definitely was disoussing several 11 

12 issues for him so he knows what's going on. 12 
13 Q, Okay, and this email response is dated 13 

14 October 30th, so that was after you sent that initial 14 

15 letter. Do you recall whether there would have been 15 

16 anything prior to this? 16 

17 A. Whether what was prior to this? 17 

18 Q, Would there have been any coomunications 18 

19 about liability either to Gagnon or the McGuires 19 
20 prior to the October 30, 2013 Emil? 20 

21 A. Every tine we talked, there were issues 21 

22 about liability, I mean, for whatever I first -- he 22 

23 first came to the office I recall he was lots of 23 

24 questions and I gave him lots of answers as is 24 

?age 31 

Page 32 
deal with it if and when we get to that point. 

Q. Okay. So the document that I'm looking at 

now is another emril on the - it 1 s now titled 

Exhibit 6. I don't think it was entitled Exhibit 6 

in what I sent to George, but it I s an email that the 

first date on the email is November 4, 2013, and the 

last date on the email is November 5, 2013 email 

chain and it 1s - at the bottan it 1s stanped 

Dulberg001531. 

A, What exhibit is it? 

Q. I think it might have been 5-A to George. 

It I s now Exhibit 6 for the purposes of this 

deposition. 

A. Yaah, that wasn't part of the download then. 

Do you have -

MR, FLYNN: Yeah, I don't think that was 

included. 

THE WITNFSS: What 1s the Bates stanp or 

what 1 s the stamp? 

MS. WILLIAMS: The Bates st,mp is 

Dulberg001531. 

THE WITN&SS: Yeah, I don't recall --

MR. FLYNN: I don't recall seeing a 5-A on 

the download. I think it just went straight fran 

!?age 33 
1 reflected in my <mils. l 5 to 6. 

2 Q, Okay. Did you meet with Paul after you sent 

3 that October 22nd denand letter? 

4 A. Did I meet with him? 

5 Q. Yes. In person. 

6 A. I'm sure I did. 

7 Q. Okay. Do you recall -- Do you recall 

8 meeting -- the dates of those ~tings? 

9 A. No, I don't recall the dates. 

10 Q, Okay. So I'm going to upload another file 

11 here. 

12 A. Yeah, our Internet is down. That's why I 

2 MS. WILLIAMS: Okay, let ma see if I can do 

3 sanething else. I'm going to try to share my screen. 

4 I don't know if I'm going to be able to do it. So 

5 bear with E. Okay. I can 1t - I can 1t share the 

6 screen. Can I enail - George, can you pull up an 

1 enail if I enail it to you? 

8 MR, FLYNN: I should be able to eventually, 

9 MS. WILLIAMS: Okay, let me see if that 

10 will -

11 THE WITNESS: I.et me run to the washroan 

12 real quick while you guys do --

13 can't bring these up, 13 MS. WILLIAMS: We'll take a quick break, 

that's fine, we 1 ll try to work this out. If anybcxiy 

else needs a break, obviously take a break now. 

{Whereupon, a break was taken, 

after which the following 

proceedings were had:) 

14 Q, Okay. 14 

15 MR. FLYNN: Julia, just so you know, I've 15 

16 got hard copies of the majority of the exhibits you 16 

17 sent with the exception of the larger files, like the 17 

18 insurance policy and the dep transcripts. 18 

19 MS. WILLIAMS: Okay. Okay, great. 19 BY MS. WILLIAMS: 

20 MR. FLYNN: I've got sane of the deposition 20 Q. Okay, back on the record. This is the 

21 transcripts, but I didn't want to waste a lot of 

22 paper and ink at hane. 

23 MS. WILLIAMS: Okay. I think we'll be -

24 For the toost part, I think we' 11 be fine and we' 11 

21 Exhibit 6 for the deposition and it's marked at the 

22 bottau Dulberg001531 and it's an email chain between 

23 Paul Dulberg and Hans Mast dated Noveni:>er 4th through 

24 about NovEmber- 5th, is that accurate, Hans? 
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Page 34 
1 A. That's what it appears. 1 

2 Q. Okay, and it appears at the bottan that Paul 2 

3 is asking you if he should bring anything to a 3 

4 meeting. 4 

5 A. Okay. 5 

6 Q. And that meeting appears to be at 3:00 p.m. 6 

7 on November 4th of 2013. 7 

8 A. Okay. 8 

9 Q. Is that an accurate description? Okay? Do 9 

10 you recall having -- 10 

11 A. Go ahead, I'm sorry. 11 

12 Q. Do you recall having a meeting on 12 

13 November 4th of 2013 with Paul IMl.berg? 13 

14 A. I don't have an independent recollection. 14 

15 Q. Okay. Okay. 15 

16 MR. FLYNN: Julia, now I recall, this is a 16 

17 separate exhibit you sent a little bit later than the 17 

18 original download, so I did have this. 18 

19 MS. WILLIJ\MS: Okay. Okay. We got it 19 

20 worked out. 20 

21 MR. FLYNN: Yeah, okay. 21 

22 BY MS. WILLil\MS: 22 

23 Q. Okay. So you don't recall calling a meeting 23 

24 for Noveni:Jer 4th? 24 

Page 35 
1 A. We had lots of rreetings so -- 1 

2 Q. Okay. 2 

3 A. -- I don't have an independent recollection 3 

4 of that one particular date. 4 

5 Q. Okay. Okay, I'm going to stop screen 5 

6 sharing. Okay. I'm going to upload another file. 6 

7 This is Deposition Exhibit 7. George, you probably 7 

8 had it as Exhibit 6, but for the purposes of this 8 

9 deposition right now it's going to be 7 and it's an 9 

10 email chain dated -- 10 

Page 36 
against the McGui.res only," do you see that? 

A. Yes. 

Q. Okay. Do you recall that offer being made? 

A. I do have sane recollection of having a 

conversation with them. 

Q. Okay. So I'm going to upload another 

document and then we can keep going here. And than 

this is Exhibit 8 and for - it is a letter fran 

Ronald Barch to you, Bans, and it's POP000667. Oo 

you have that? 

A. What 1 s it dated? 

Q. I'm sorry, dated November 18, 2013. 

A. Yeah, I have that. 

Q. Okay. And that's a settlement letter fran 

Barch offering the settlarent of $5,000, correct? 

A. Right. 

Q. Do you recall receiving this letter? 

A. I mean, I don't today recall getting the 

letter, but I'm familiar with the transaction, yes. 

Q. Okay. Okay. So you would have received the 

$5,000 offer fran Barch and you camruni.cated it to 

Paul via the mail on Noveober 18th? 

A. As well as when we talked, yes. 

Q. Okay. Okay. And when did you talk? 

Page 37 
A. Again, I don't know the dates. I just know 

generally how this all transpired. 

Q. Would you have talked to Paul on the 18th 

when the letter came in? 

A. It's dated the 18th. I doubt I got it on 

the 18th. Whenever I got it, I would have told Paul. 

Q. Okay. And it looks like the email you sent, 

which is Exhibit 7, ccmnunicated that offer? 

A. Okay. 

Q. Would you have talked to the M::Guires' 

11 A. I have these on the conputer. You don't 11 attomey prior to receiving the letter about the 

12 need to, unless you want to, but I'm just saying I 12 

13 have these on the C<JlpUter. 13 

14 Q. Okay, but Barb needs them, so that's why I 14 

15 keep uploading them, otherwise she doesn • t have them. 15 

16 Okay. So Exhibit 7, and it's POP00181 and POP00182, 16 

17 and it's two pages of an email chain, November 15th, 17 

18 looks like on the second page it starts Noveni:>er 15th 18 

19 and ends Noveoi:Jer 19th, is that accurate? 19 

20 A. Yes. 20 

21 Q. Okay, great. So here it looks like Paul 21 

22 started this email chain, but than on November 18th 22 

23 you note that, "The Mc:Guires' attorney has offered 23 

24 us, you, $5,000 in full settlenent of the claim 24 

offer? 

A. I don't recall. It might have - that might 

have happened. 

Q. Okay. Do you recall whether you met with 

Paul sanetiloo after - on or after Noveni>er 18 to 

discuss the settlanent offer? 
A. I'm sure we did. I know we had several 

conversations and meetings about that. 

Q. Okay. In this email chain that's 

Exhibit 7 about halfway down the page it says on 

November 18, 2013, at 7:40 p.m., Paul responds to 

your email. Can you see that? 

A. Are we going back to the email now? 
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1 

2 

Q. Yep, it's POP00181. 

A, What exhibit? 

Page 3 8 Page 4 0 
1 than the 7,500? 

2 A. Again, I'm - I understand the question. 
3 Q. It'sExhlbit7. 3 r 'm just not trying to play games, but you' re asking 

me do I recall specific words that are used or 

topics. All I can tell you about this is ,re talked 

about the whole gamut of options, that I didn't feel 

it was a strong case, that they were reaching out to 

us for $5,000, and that balancing everything, the 

risks, costs, even though it wasn't much, it was 

sanething that would have been desirable for him if 

he wants to end up with money versus the ~-

4 A. 7, that's the letter. 4 

5 Q. If may be 6 for you. It may be 6 for you. 5 

6 A. Let's take a look, What page is the email? 6 

7 Q. The date at the top of the email chain is 7 

8 Tuesday, Noveni,er 19, 2013. 8 

9 A. Yeah, I have that. 9 

10 Q. Okay. And then about maybe halfway down the 10 

11 page it 1s dated on Noverrber 18, 2013, at 7:40 p.m., 11 

12 do you see that? 12 

13 A. Yep. 13 

14 Q. And there it says, n0n1y five? That's not 14 

15 much at all, n do you see that? 15 

16 A. That's his response, yes. 16 

17 Q. Right. Right. Ix> you recall talking to 17 

18 Paul about the $5,000 and that not being ruch? 18 

19 A. Like r said, yes, we've had plenty of 19 

20 conversations and neetings on that. 20 

21 Q. Okay. When you originally offered the 21 

22 7,500, did you talk about what the possible outcares 22 

23 as far as counteroffers, what they may derrand, 23 

24 something like that, did you talk about that prior to 24 

Page 39 

Q. I'm going to add another exhibit here, 

Okay, for the purp:>ses of this deposition it 1 s 

Deposition Exhlbit 9, This is a ll¥!lll0randum. At the 

top it will say, "Menoran~" and the date is 

November 20, 2013, and at the llottan it's identified 

as POP and then 3 - there's 000003, I believe. Do 

you have that? 

A. What exhibit is it? 

Q. I think you're probably going to have it as 

Exhibit 8, but for the purposes of this deposition 

it's actually going to be Exhlbit 9. 

A. Okay. 

Q. And it's Dulberg Mast Memo, 

Page 41 
1 making that $7,500 offer? 1 2013 November 20. 
2 A. I mean, I think I geoerally understand what 

3 you 1 re asking. Did we just have general 

4 conversations of numbers? Yes, 

5 Q. Okay. In this email and this is -- I 

6 understand this is speculation, but in this email it 

7 appears that Paul is surprised that it's $5,000 was 
8 the offer, correct? Would that be fair to 

9 characterize it that way? 

10 A. Is he surprised at it or is he surprised at 

11 the amount? It looks like he didn't think it was 
12 nruch. 

13 Q. Right. So if you originally offered 7,500 

2 

3 

A, Okay, yeah. 

Q. Okay. It looks fran this memo that you had 

4 a meeting with Paul and his friend on November 20th, 

5 is that accurately reflected what's stated in the 

6 mem::>? 

7 A. Yes. 

8 Q. Ix> you remember this docunent? Ix> you 

9 recall this? 

10 A. As I said before, I understand what you I re 

11 asking, but we've had lots of rreetings. Do I 

12 remember that particular date, no, but I remember the 

13 nee tings. 

14 and they caJ're back at 5,000, in your experience, does 14 Q. Do you recognize this rreoorandum.? 
15 that seem like much of a difference when it corres to 

16 counteroffers? 

17 MR. FLYNN: I'll object to the form. 

18 THE WITNESS: Yeah, I'm not real sure what 

19 you """" by that, 
20 BY MS. WILLIAMS: 

21 Q, I guess let rre rephrase because I don I t 

22 think I'm getting to the point. Prior to making the 

23 $7,500 offer, did you discuss with Paul that the 

24 McGuires may come back with an offer that was lower 

15 A. I recognize the discussion that's referenced 

16 in the rreoo. I haven't seen the fOOfflO for 7 years. 

11 Q. Okay. Ix> you recall the advice that you 

18 gave in that neeting of November 20th? 

19 A, Yeah, like I said, it I s sumnarized a little 

20 bit in there. Yeah, 

21 Q. Okay. And what was the - Why don't - What 

22 was the advice that you gave? 

23 A. Do you want me to read the mem:i or you want 

24 rre to just tell you generally what the topics were or 
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1 what? 1 

2 Q. Generally to the best that you can recall. 2 

3 A. woks like on that day he brought his friend 3 

4 in because before he wanted to consider the offer, he 4 

5 wanted to have his friend cane with him to talk about 5 

6 these issues with too. So we went over -- 6 

7 Q. So -- 7 

8 A. Go ahead. 8 

9 Q. No, I'll let you finish. Go ahead. I'm 9 

10 sorry. 10 

11 A. Well, we went over all the issues, all the 11 

12 risks, all the money issues, all of the issues. 12 

13 Q. Do you recall who the friend was? 13 

14 A. Not as I sit here today. 14 

15 Q. From this meroo it says, "Paul maintains the 15 

16 11::Guires controlled everything that they were doing 16 

17 and you told him that wasn't what the evidence seeiood 17 

18 to show. 11 So can you expound on what -- This is 18 

19 really going to be a caiplicated question, but to the 19 

20 best of your ability, can you explain what the theory 20 

21 of your case was against the McGuires and what the 21 

22 evidence was that was going to -- what evidence was 22 

23 your reason for believing that you couldn't prove 23 

24 your theory? 24 

?age 4 3 
1 A. We already talked a little bit about that l 

2 earlier, but every tm we met, we talked about this 2 

3 because this was a subject at the time with the 3 

4 M::Guires and given the testi!oony of the McGuires, 4 

5 given Paul's testimony, given the lack of any 5 

6 evidence that they were controlling any work or even 6 

7 knew what Paul was doing, I felt it was a big, high 7 

8 risk of rroving forward on that claim, 8 

9 Q. So I'm going to try to sumnarize this. 9 

10 Ma~ in parts. So in order for the M:Guires to be 10 

11 liable for Gagnon' s work, Paul would have to prove in 11 

Paae 44. 
negligence claim against the McGuires what the legal 

eleroonts were that you would have to show? 

A. I haven't brushed up recently on that area, 

but I can tell you that under the case law they have 

to have sate oversight and control over what was 

going on and sane involveoont in the work and saoo 

knowledge higher and above what Paul was doing, and 

if you look at their testim:my, they were not out 

there, they were not looking at it, they didn't even 

really know what Paul was doing frankly. 

Q. llnd what about David? Did they have to 

control what David was doing as well? 

A. I meant David, I'm sorry. 

Q. Okay. So the 11::Guires would have to have 

oversight and control over David Gagnon? 

A. Over the work. 

Q. Okay. Over the work. Okay. So William and 

caroline did buy the chain saw, correct? 

A. I believe that is true. 

Q. Okay. But then David Gagnon was the one 

operating the chain saw? 

A. Right. 

Q. And you would have to show in Paul's case 

that Bill and Caroline, one or the other, had control 

Page 4. 5 
over David Is q>eration of the chain saw? 

A. Control could ,_. a lot of things. They 

would have to be in a position to instruct him, tell 

him what to 00, be aware of the work that was being 

done and have sare control over what he was doing. 

Q, Okay. So in your - Your opinion of the 

case was that it was insufficient for then to have 

simply purchased the cha.in saw and provided it to 
Gagnon? 

A. Yeah. 

Q. And what about if they were paying him? 

12 his case that the McGuires controlled Gagnon' s work, 12 Would that make any difference? 

13 is that accurate? 13 A. No. 

14 A. Are you asking 100 if that I s an accurate 14 Q. I 1m sorry, I don 1t know or no? 

15 statement of the law? 

16 Q. Yes. 

15 
16 

17 A. I think that's partially right. There's a 17 

18 lot more to it. It's different branches and elements 18 

19 that you have to prove, control was a factual natter, 19 

20 and he would have to be able to establish there was 20 

21 some oversight. It goes down into sare factual 21 

22 issues that you have to be able to show. 22 

23 Q. Okay. So can you -- To the best of your 23 

24 ability, can you kind of walk me through for the 24 

A. No. 

Q. Just bear with me for a second here. And 

you infonned Paul - 1 'm sorry, let me back up. In 

exhibit - Deposition Exhibit 7, so it's probably 
6 for you, the email cha.in between you and Paul, 

roughly NovE<!lber 18th through the 19th, Popovich 

000181, on the bottan of that first page, 

November 18, 2013, at 1:28 p.rn. there's an email from 

you. Do you see that? 

A. Yes. 
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Page 46 
1 0, "In addition, the M'.::Guires' attorney, ti so 1 

2 it's Affl, "has offered us, you, 5,000 in full 2 

3 settlement of the claim against the McGuires only. 3 

4 As we discussed, they have no liability in the case 4 

5 for what Dave did as property owners so they likely 5 

6 will get out of the case on a ootion." Did I read 6 

7 that correctly? 7 

8 A. Yes, 8 

9 Q. So this is where you told Paul that you 9 

10 didn I t believe the McGuires had any liabilities for 10 

11 the reasons -- in part for the reasons we just 11 

12 discussed? 12 

13 A. Right. 13 

14 Q. Ultimately Paul accepted that $5,000 offer, 14 

15 correct? 15 

16 A. Yes, 16 

17 Q. And you conmunicated that to the other side 17 

18 later in 2013, does that sound correct to you7 18 

19 A. Yes. 19 

20 o. I'm uploading Exhlhit 10, and it should be 20 

21 Exhibit 10 for you as well, and it's a memorandum 21 

22 dated ~cember 20, 2013, and at the bottom it's 22 

23 OOP000884, do you see that? 23 

24 A, Yes. 24 

?age 47 
1 Q. And that's a mem:>randum that you wrote to 1 

2 the legal file; is that correct? 2 

3 A. It looks like that. 3 

4 Q. I think I already said this, it's dated 4 

5 December 20, 20131 5 

6 A. Yes. 6 

7 Q. Okay. And the substarce of it, it awears 7 

8 that you ~.ad a conversation on December 18th with 8 

9 Paul and that he was authorizing you to accept the 9 

10 $5,000 settlement? 10 

11 A. Yes. 11 

12 Q. Okay. Do you recall that conversation of 12 

13 December 181 13 

14 A. I recall having lots of conversations, this 14 

15 is one of them, and generally I do recall the 15 

16 conversations in a general sense, not the exact 16 

17 dates. 17 

18 Q, Okay. So you don't rerne'1lber anything 18 

19 specific to this Decerli>er 18th call what you would 19 

20 have discussed? 20 

21 A. Not other than what I've already said we 21 

22 discussed over the time. 22 

Page 4.8 
risk and he had - he waoted scm, time to think about 

it and consider it. 

Q. Okay, All right, just bear with me here. 

Okay, I just uploaded Deposition Exhibit 11, it I s a 

settlenent acceptance letter, letterhead fran Themas 

Popovich' s office dated December 26, 2013. Hans, 

your signature appears on there and it's POP00670. 

Do you recognize this document? 

A. That appears to be a letter fran Popovich I s 

office to defense counsel. 

Q. Do you recognize your signature on here? 

A. Yes. 

Q, And this is the letter where you accepted 

the offer on behalf of Paul, is that accurate? 

A. It appears, yeah. 

Q, Okay. So the Defendants made the original 

offer around November 18 and Paul -

November 18, 2013, and Paul accepted it around 

December 20, 2013. Is that statement accurate? 

A. I don't have, like I said, independent 

recollection of the dates. I would just have to go 

off the documents. 

Q. Okay. Was there - If that timeframe is 

roughly correct, was there anything that occurred 

Paqe 49 
during that timeframe that indicated to you, you 

know, why Paul changed his mind fran originally 

thinking it was too littie to now accepting it. Was 

there anything that stuck out in your mind about 

that? 

A. Yeah. 

Q, Can you expound on that? 

A. Well, he had his friend with him during our 

meeting and he reviewed the depositions. 

Q. Okay. Did he not have the depositions prior 

to that? 

A. I remember he asked for copies of them, so I 

provided them to him, 

Q. Okay, and when you say the depositions, do 

you mean just the party depositions, the McGuires and 

the Gagnon? 

A. I don't remember if I gave him the doctors. 

r don't reuenber which ones I gave him, but I Jmow 

specifically it was Gagnon and the McGuires. 

Q. Okay, I'm uploading Dulberg !last Dep 

Exhibit 12. This is titled, "legal Research." And 

this is hard because there's - it's 21 pages. Sane 

23 Q. Okay. 23 of them have Bates numbers, but sooe of them are 

24 A. Paul was weighing his options. He knew the 24 black on the hottan, so I think the Bates numbers 
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Page 50 
didn't -- didn't take, but it's roughly -- looks like 

roughly 204, rnaj!)e 205, Dulllerg204, 205 through 

roughly Dullierg00304 -- Actually, I'm sorry, these 

aren't going to be continuous. But do you have that 

packet of legal research in front of you? It appears 

to be copies out of a -- copies of case law out of 
the Northeastern Digest. 

A. I just have the one case here. 

Q. Just one case? Which -- What's the case 

title? 

A. The first one, it's LA J A T o. 
Q, Okay, [kl you - Did you copy this case law? 

1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

Page 52 
but just, I mean, tr.'e're talking now, what is it, 

7 years later? I haven't been asked to do any 

research before today's deposition, but so, I rean, 

if you're asking ioo for what the case law says, I'd 

have to look at the case law, if that's what you 1re 

asking. 

Q. I'm asking based on your -- on your 

experience and knowledge as a personal injury 

attorney and not necessarily related to Dul.berg's 

case specifically. 

A. Okay. 

Q. But based on your l<nowledge and experience 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A. I don't know. 

Q, [kl you recall providing any case law to 
13 in pranises liability cases, what is an independent 

14 contractor? 

15 Paul? 15 A. &xreone that works on their own. 

16 A. I don't know if I did or didn't. I don't 16 Q. And can you explain what you mean by on 
17 know if he asked. 17 their own? 

18 Q. Okay. [kl you recall doing case law 18 A, Sanebody that's hired, like, sanebody that's 
19 research? 19 hired to paint the house. 
20 A. I'm sure I did, yeah. 20 Q. Okay. SO sanebody that's hired by a 
21 Q. Would have there been a memo or something 21 haneowner or maybe a business? 

22 xegarding that research? 22 A. Yes. 

23 A. Not necessarily, I was familiar with the 23 Q, But someone that's hired by a haneowner but 
24 law. 24 the hareowner doesn 1t - doesn't tell then how to do 

?age 51 
1 Q, Okay. Okay. Was there any -- Was there any l 

2 case law that stuck out to you, any particular cases 2 

3 that stuck out to you? 3 

4 MR. FLYNN: Ct>ject to the fom, 4 

5 THE WITNESS: You 100an stuck out to ma with 5 

6 regard to Paul and his case? 6 

7 BY MS. WILLIAMS: 7 

8 Q, No, Were there any applicatle cases that 8 

9 stuck out to you one way or the other as to whether 9 

10 the McGuires would be liable? Was there any specific 10 

11 cases that made you think that the McGuires may not 11 

12 be liable given the facts in Paul's case? 12 

Page 53 
their jab? 

A, Right. 

Q. Did you ever obtain a copy of the McGuires' 

insurance p:>licy, do you recall? 

A. I don't have an independent recollection. 

Q. Did you ever advise Paul as to the limits of 

the McGuires' policy? 

A, I'm sure we talked about it. 

Q. Okay. I just uploaded Dulberg Mast 

Deposition Exhibit 13 McGuire Interrogatory Answers 

and they' re Bates stamped Dulberg000162 is the first 

page and there's roughly l4 pages. Do you see that 

13 A. I mean, you deal with this issue a lot and I 13 document? 

14 can't think of one particular name of a case, but 14 

15 these cases all go along the same line, so there were 15 

16 lots of cases on this one particular issue. It 16 

17 wasn't a caiplicated. issue. 11 

18 Q. so particularly the issue of control of 18 

19 Gagnon. 19 

20 A. Of a premises owner's liability for an 20 

21 independent contractor. 21 

22 Q. Okay. So can you explain generally what an 22 

23 independent contractor is? 23 

24 A. I'll give you have an answer if you want, 24 

A. Yes. 

MR, FLYNN: This is 14? 

MS. WILLIAMS: It should be Exhibit 13 --

13 or 14. I think I have it as 13. Yes, okay. And 

this - I'm looking at paragraph 15 or at least I'm 

trying to look at paragraph 15, 

Q. Okay. In paragraph 15 it looks like there 

was a question about the hareowner's insurance and 

the McGuires respond with their personal liability 

and their medical liability, do you see that? 

A. Yes. 
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54 to 57 

l Q. Okay. Now that you see that, do you recall 1 
Page 56 

Co-Defendants, in other words, the ~, does 

2 whether you ever got a copy of that policy? 2 

3 A. I don I t -- You nean the dee pages or the 3 

4 whole policy? 4 

5 Q. Either. Did you gat a copy of the dee 5 

6 pages? 6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. I have no idea. 7 

Q, And you have no idaa whether you get a copy 8 

of the whole policy? 9 

A. Yeah, don't know. 10 

Q. But they are representing what their 11 

insurance was and the liability there, correct, or 12 

their liability coverage there? 13 

A. That's what it appears. 14 

Q. Okay. And these -- This was - looks like 15 

this was responded to based on the Mclluires' 16 

signature on roughly the 12th page of the docmrent. 17 

It looks like it was August 6th of 2012. 18 

A. That's what it appears. 19 

Q. Yeah. So prior to when they would have mada 20 

the settlement offers, correct? 21 

A. That's what it appears. 22 

Q, Okay. Did you ever talk to Paul about 23 

those -- the limits of the insurance policy and how 24 

Page 55 
that nay be in(,ortant in his case? l 

A. I suspect we talked about the policy, yeah. 2 

Q. Okay. Prior to any settlement discussions? 3 

that seem accurate to you? 

A. Yes. 

Q. SO would you have issued interrogatories in 

addition to what the McGui.res' counsel issued? 

A. It's probable. 

Q. Okay. Do you recall one way or the other 

today as we sit here? 
A. Not other than it's probable I did. 

Q. I have not seen those in discovery, so if 

they exist, we'd ask that they be produced. Do you 

ever recall talking to Paul about the policy limits 

of the Gagnon insurance policy? 

A. It's a topic that frequenUy canes up. I 

don't have an independent recollection. 

Q. Would you have any JOOl'OC)S or notes on that? 

A. I could. I may. I don I t have an 

independent recollection of that. 

Q. Okay. And, again, that would have been in 

the file that - in Thanas Popovich' s file? 

A. correct. 

Q. In your knowledga and experience not related 

to the Dul.be,g case but just in your ganeral 

knowled;Je and experience, are there any situations 

Paoe 57 
where a hareowner may be strictly liable for ~ne 

doing work on their property? 

MR. FL'.iNN: I'm just gcing to object to the 

1 

2 

3 

4 

5 

A, Yeah. 4 hypothetical being inaccurate and incanplete, also 

Q. Okay. But you •ve already testified you 

6 didn't -- You don't know if you -- You don't know if 

7 you obtained a copy. What about Gagnon• s insurance 

8 policy, did you ever obtain a copy of that? 

9 A. I don't know. I don't know. 
10 Q. Okay. Did you issue interrogatories to 

11 Mr. Gagnon? 

12 A. I'm sure I did. 

5 calls for an expert opinion. While this witness is a 

6 lawyer, I won't necessarily - I don 1t expect to call 

7 him as an F-2 or F-3 witness in the case. 

8 THE WITNESS: So you 1re asking if a 
9 hareowne.r can be strictly liable for an injury? 

10 BY MS. iiILLIAMS: 

11 Q. Right. 

12 A. In general tenn.s, not with regard to this 

13 Q. Let me upload this. iiould they have been in 13 case? 

14 Popovich's file if you --

15 A. Yes. 

16 Q. Okay. So I can tell you, I don't recall 

17 seeing any documents issued by you. I'm gcing to 

18 upload a cioa.nmt that appears to be interrogatories 

19 issued by K:Gu.ires' counsel in the case. I'm going 

20 to upload it right now. It's Exhibit 14 and Answers 

21 to CO-Defendant Interrogatories and it is stamped 

22 Dulberg00178. De you see that docmrent? 

23 

24 

A. Yes. 

Q. It appears that these were issued by 

14 Q. No, in ganeral tems. I'm just asking in 

15 general terms in your - based on your experience and 

16 knowledga of injury cases. 

17 A, I mean, I think - Not in Paul Is case, but I 

18 think I could probably think of sanething that maybe 

19 could be - as products strict liability, there's 

20 hazardous materials strict liability, there 1 s 

21 different issues that potentially factually if 

22 they're applicable could awly, but not in Paul's 

23 case. 

24 Q. Okay. Just in ganeral, what kind of 
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1 hazanious - When you say hazardous, are you talking 1 

2 about hazardous chemical-type cases? 2 

3 A. There's a string of cases when you 're 3 

4 dealing with hazardous chemicals and hazardous 4 

5 materials, like a batb or SOOEthing like that, tldngs 5 

6 like that. 6 

7 Q. Okay. Okay. Are there any, like, hazardous 7 

8 actions? Could something be considered, like, sare 8 
9 type of action be considered hazardous? 9 

10 A. What do you mean by action? Activity? 10 

11 Q. Yeah, like, I'm trying to give you an 11 

l2 exanple because I'm just trying to understand it more 12 

13 than anything else. Yeah, is there an activity that 13 

14 you could be doing on your property, I don't know, 14 

15 like, what about tearing down your hare, would that 15 

16 be considered - would that be saiiething that could 16 

17 be hazardous? 17 

18 A. Then, would have to be statutory authority 18 

19 for that and there isn't. 19 

20 Q, Okay, Okay, Okay, So generally for strict 20 

21 liability there has to be sane type of statutory 21 

22 authority for that? 22 

23 A. or cam,on law. Yeah. They have a 23 

24 particular fact pattem. 24 

!>age 59 
1 Q. Okay. But this case particularly is sinply 1 

2 a negligence case. Paul's case against the t-t:Guires 2 

3 was a sinple negligent failure to control case in 3 

4 your opinion? 4 

5 A. That's what was pled. 5 

6 Q. Okay. Did you ever mal<e any -- ever 6 

7 consider pleading any other allegations? 7 

8 MR. FLYNN: Cl>ject to the fOilli, 8 

9 THE WITNESS: I don't -- No. Not that I 9 

10 recall. 10 

11 MS, WILLIAMS: Okay. Can we take about a 11 

12 4-minute break? 12 

13 MR, FLYNN: SUre, 13 

14 MS. WILLIAMS: Let's just take -- I just 14 

15 want to take a quick break and review my notes and I 15 

16 want to give everybody an opportunity to kind of 16 

17 stretch for a second. I'm going to go on mute. 17 

18 MR. FLYNN: Okay. 18 

19 (lihereupon, a break was taken, 19 

20 after which the following 20 

21 proceedings were had:) 21 

22 MS. WILLIAMS: Let's go back on the record. 22 

23 Okay, thank you everyone. Okay, just a little bit 23 

24 m,re here. 24 

Page 6 O 
Q. On - lihen you were talking to Paul about 

settlerrent in the general timeframe of 

November-Decelltler 2013, did you ever suggest at that 

time that he seek alternative counsel or any 

recoo:mendation related to that? 

A. I think that did oane up. 

Q. Do you recall what your advice to him was or 

what the discussion was? 

A. I think, you know, we always talk about the 

risks of not settling and further down the road what, 

you know, having to try the case and having to try 

prove the case or getting a motion for stmmary 

ju<IJ!nent, having the costs exceed the benefits and 

all that, and I think my position with Paul, since he 

didn't give a relatively very good deposition, my 

thought was we were going to have a tough time, an 

uphill battle, and he can always seek other counsel 

if he doesn't agree with ire. 

Q. And you just stated that you thought Paul 

didn't give a very good deposition, that may not have 

been your exact language, but roughly that the 

deposition wasn't great. Can you explain what -- as 

you recall it, what about the deposition was 
problematic? 

Page 61 
A. I mean, he even agreed with me, but he just 

doesn't do a very good job. 

Q. You mean - Can you expand on that a little 

bit? 

A. As a witness, as I recall, again, it 1 s been 

quite SCllle ti.ue, as I recall he was - his testimny 

wasn't given - wasn't strong, it wasn't definite, it 

didn't have credible points and sare points were 

incredible when canpared to other -- other testimony. 

I mean, there Is just a lot - there was a lot of 

problems with his testimony. 

Q, Okay. Do you recall the circumstances that 

Paul described as to why he caroo to the McGuires'? 

A. I think he was either going to pick up 

sao,thing or drop scmething off. 

Q. Okay. 

A, I don't really recall. I'm just thinking 

back now. 

Q. Okay. Do you recall whether he was asked to 

cane over to help with the tree, to help take down 

the tree? Was that the purpose of his visit? 

A. I don't recall that. 

Q, Would it matter as for liability whether it 

was or wasn't? 
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?age 62 
A, As by who? As to whose liability? 1 

2 

3 

Q. I'm sorry, his and McGuires' liability. 

A. As to how he got there? 

4 Q, iihether he was -- iihether he was invited for 

5 the pw:pose of assisting with the removal of the 

6 tree. 

7 MR. FLYNN: Ci:lject to the fonn. Just 

8 invited by whan? 

9 THE WITNESS: Yeah, that's a carplicated 

10 question, but I don't think --

11 BY !IS. ilIL1IAllS: 

12 Q, Let me clarify if I can, Okay. So my 

Page 64 
1 Paul to file for bankruptcy? 

2 A. Would not. 

3 Q. Okay. And then saretime after the 11:Guire 

4 settlenent but before the - but while the Gagnon -

5 the claims against David Gagnon were still pending 

6 you withdrew fran the case; is that correct? 

7 A. The law finn did. I - J\gai.n, he hired the 

8 law finn. 

9 Q. Sure. Sure. I'm sorry. The Popovich finn 

10 withdrew? 

11 A. Right. 

12 Q. And I - Let's see - I think we're on 
13 question was does it matter if the McGui.res invited 13 Exhibit 14. 

14 Paul to their residence to remove the tree on that -- 14 

15 on the June -- roughly June, I believe, 2011 date? 15 

16 MR. FLYNN: Ci:lject to the hypothetical. 16 

17 THE WITNESS: I don't think it matters. 17 

18 BY !IS, ilIL1IAllS : 18 

19 Q. Okay. Would it matter if they were paying 19 

20 Paul? 20 

THE llEPORTER: 15, 

!IS, WILLIAMS: 15, okay. 

Q. I have, I think, one more and then - Okay, 

I am uploading Exhibit 15, Dulberg Mast Dep 

Exhibit 15. It I s a motion to withdraw and it I s four 

pages and on the first page it has a Dulberg versus 

Gagnon case caption and file stamped March 13, 2015. 

21 

22 

A. That's not the issue. The issue is Dave. 
Q. Okay. So the relationship between the 

21 Do you have that document? 

22 A. Yeah. 

23 McGuires and Paul is scrnewhat irrelevant? 23 Q. And this is the Popovich's finn rootion to 

24 A. I'm just saying the issue really that -- 24 withdraw as counsel for Paul Dulberg in the Dulberg 

Page 63 Page 65 
l about liability is Dave's relationship with then. 1 versus Gagnon-+k:Guire case, correct? 

2 Q, Because Dave is the one that controlled the 2 A. Yes. 

3 chain saw that injured Paul, is that accurate? 3 Q. And you drafted or caused this motion to be 

4 A, He was the one hired to do the work or asked 4 drafted and filed? 

5 to do the work, however, whatever that backgrotmd 5 A. Yes. 

6 was. 6 Q. And was it granted that same day it was 

7 Q, And Caroline and William ltG\Jire beth 7 filed? 

8 testified that they had never used a chain saw; is 

9 that correct? 

8 A, I'm sure it had to be noticed up. 

9 Q. Okay. On the notice of motion it looks like 

10 A. I think that's accurate. I'd have to 10 it was noticed for March 13, filed on March 13, but 

11 refresh my ....,ry, but that sounds right. 11 sent to the service list on March 5th, does that seem 

12 Q, Okay. Do you rement>er discussing bankruptcy 12 accurate? 

13 with Paul? 13 

14 A. I don't rane,ii,er that. 14 

15 Q, Do you reireniler that Paul filed for 15 

16 bankruptcy? Do you recall that? 16 

17 A. I saw a -- Maybe I didn't see one. I l7 

18 remember there was sare sort of bankruptcy matter. I 18 

19 don't know the dates or ,men it came up. 19 

20 Q. Okay. Do you recall if you advised Paul to 20 

21 file for bankruptcy? 21 

22 A. I don I t advise people to file for 22 

23 bankruptcy. 23 

24 Q. All right. So you would not have advised 24 

A. That's what it says. 

Q. But at any rate, you withdrew saret:iloo in 
roughly March of 20151 

A. It aR.)ears that way. Again, I don 1 t have an 

independent recollection of the date, 

Q. Okay. Okay. That's fine. And I didn't see 

it - an order actually showing the exact date of 

when you withdrew. Can you explain why you withdrew 

fran the case? 

A. The short version is just we had a 

difference of opinion. 

Q. Can you give ne the long version or slightly 
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2 

Page 66 
longer? 1 

A. Well, we have difference of opinion but Paul 2 

3 was a bit difficult, so I just had to ..... there were a 3 

4 couple tines that I told him I was going to withdraw 4 

5 and then he begged me not to and so I c!idn' t, but 5 

6 then ultimately he -- it got pretty -- it got pretty 6 

7 tough. He was saying sare unfavorable, unflattering 7 

8 things and I just decided we• re not going to get 8 

9 anywhere, I'm going to m:,ve on. 9 

10 Q. Okay, so you -- the client relationship 10 

11 broke down and you withdrew? 11 

12 A, Yes. 12 

13 Q. Okay. Was there anything about Gagnon' s 13 

14 liability or your thoughts on his liability that 14 

15 would have caused you to withdraw? 15 

16 A. That was another aspect of it. Paul was 16 

17 looking for the stars and the noon and I c!idn' t see 17 

18 it. 18 

19 Q. And when you say Paul was looking for the 19 

20 stars and the iroon, you mean -- Well, what do you 20 

21 mean by that? 21 

22 A. He was looking for a lot of money. 22 

23 Q. Okay, and what was your opinion as to David 23 

24 Gagnon' s liability in the case? 24 

?age 67 
l A. I didn't think much of the liability issue. 1 

2 I thought it was going to be a long, tough haul given 2 

3 that -- 3 

4 Q. And-- 4 

5 A. -- Paul was going to be our only witness on 5 

6 our side pretty much. 6 

7 Q. Okay, and there were no other witnesses 7 

8 other than Paul and David; is that correct? 8 

Page 68 
A. Anything otber than what? Pretty much 

everything was not good. 

Q. Okay. I mean, anything that we haven't 

really discussed here today. We've talked about 

Paul's test:iloony, Gagnon's testilrony a little bit, 

the HcGul.J:es, the premises liability. We talked -

You Il'.efltioned the doctors' CEpOSitions. Is that sort 

of the general gamut of it? 

A. That's the whole case. 

Q. Okay. Have you ever had any other chain saw 

liability cases other than th.is particular case? 

A. I'm sure I have. I don't - If you're going 

to ask ire to nane a date, I don't know. I mean, it's 

not a eatm0n issue, but it OOl2S up fran ti.Ire to 

tine. 

Q. Okay, Did you state - Did you seek out a 

liability expert, a chain saw liability expert, 

during the time you were representing Paul? 

A. No. 

Q. Is there a reason for that? 

A. That 1 s always a possibility. It's always a 

consideration, but I had to consider even oore 

whether we could even get to prove a credible case 

and that was Jl!'f first object, Jl!'f first -- Jl!'f first 

Page 69 
tier. It doesn't do any good to hire an expert if 

you don 1 t have a good case. 

Q. Okay. Okay. If you were going to take the 

case to trial, at that p:>int would you have hi.red an 

expert, chain saw expert? 

A. For this case, I don't know. I'd have to 

look at it again and see what we need to prove, what 

they're arguing. There's - As I recall, they 

9 

10 

A. Correct. 9 weren't arguing the chain saw - They weren I t 

Q. And what about -- Anything related to, like, 

11 the actual injury, the doctors' depositions or 

12 anything like that? 

13 A. That all -- It was the whole ball of wax. 
14 The doctors weren't supporting his claim. Dave was 
15 saying he's a liar, he tried to bribe him. There was 

16 just a lot of -- a lot of bad stuff, not enough good 

17 stuff. 

18 Q. Okay, and then at that point you and Paul 

19 disagreed and Paul retained alternative counsel? 

20 A. Right. 

21 Q, Okay. Was there anything else about the 

22 case that you can recall right now that geve you 

23 pause as to the liability either to the McGuires or 

24 David Gagnon? 

10 arguing. He c!idn 't get hit with the chain saw. So 

11 I'm not real sure. I'd have to think whether we need 

12 to prove - what we need to prove, anything m:>re than 

13 that. 

14 Q. Okay. 

15 A. It was mre what happened, who caused it to 

16 happen, not that it happened. 

!? Q, Okay. ls there a difference between an 

18 independent contractor and an Elll!'loyee? 

19 A. In teJ:ms of what? In teons of duty or what? 

20 Q. Right. In teJ:ms of the supervisor's duty. 

21 So if the Gagnons - If Gagnon was, and this is a 

22 hypothetical, if Gagnon was an enployee of his 

23 parents as opposed to an independent contractor, 

24 would there be a liability difference? 
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Page 70 
1 MR. FLYNN: Object tc the hypothetical. 1 

2 It's inaccurate and incarplete. 2 

3 THE WITNESS: That's a very conplicated 3 

4 question, even though it doesn't sound like one. It 4 

5 depends on lots of things. 5 

6 BY !IS. WILLIJ\MS: 6 

7 Q. Okay. We've already talked about an 7 

8 independent contractor. So just in your experience 8 

9 and knowledge, 'What is a supervisor's duty as to an 9 

10 eirployee? That's actually a really terrible 10 

11 question. Let I s strike that question. 11 

12 Is there a difference -- Is there a 12 

13 difference between the control aspect of -- Would 13 

14 an -- Let "" start again. This is a canplicated 14 

15 question, more cooplicated than I'm anticipating 15 

16 right now. Okay. 16 

17 We've generally established that in order 17 

18 for an -- someone who hires an independent contractor 18 
19 tc be liable for the actions of that independent 19 

20 contractcr, they would have to control the work. In 20 

21 a situation, an enployer-errployee situation, is that 21 

22 control ele,rent also present when considering 22 

23 liability? Does the eirployer have to control the 23 

24 work of the enployee in the Sa!OO way? 24 

Page 71 
1 A. I think there are -- 1 

2 MR. FLYNN: I just want to raise an 2 

3 objection for the record. I object to the foilll, I 3 

4 think that the premise of the question indicated that 4 

5 we already established some legal precedent. I don't 5 

6 think that's the case. I don't think that he's 6 

7 testified to that, so, again, I'll just object to the 1 

8 fom. But if you can -- 8 

9 THE WITNESS: You're asking me to caipare 9 

10 two different theories without a fact pattern, but 10 

11 there's a lot to each issue and it's hard to just 11 

12 say, well, if you have this, then you have that. 12 

13 There's a lot of different facts that apply, but now 13 

14 I'm forgetting what you asked initially about the 14 

15 eirployer-eiployee question. 15 

16 BY !IS. WILLIJ\MS: 16 

17 

18 

19 

20 
21 

22 

23 

Q. So I guess my question to the pcint of is an 11 

enployer liable for their e!!ployees in a different 18 

way than a hareowner would be liable for an 19 

independent contractor? 20 

A. I think -- 21 

Q. Based on -- You go ahead. 22 

A. I think under the law there are different 

24 elarents to those actions. 

23 

24 

Page 72 
Q. And there are -

A. Go ahead. 

Q. So there would be different elements if 

saoothing was an aiployer-enployee situation, that 

would be different law, different case law? 

A. Yeah, there's a different cause of action. 

Q, Okay. 

A. Different eleuents potentially have to be 

pled and proved. 

Q, Okay. But in this case you were trying to 

prove - In Dulberg' s case against the M:Gui.res and 

Gagnon you were trying to show that - The theory of 

the case was that Gagnon was not an eiployee, but an 

independent contractor, and the McGuires had to 

control him in order to be liable? 

A, Well, that's ultimately what it appeared. 

You followed the evidence, you follow the facts, so 

if it tumed out it was enployee-eiployer-eirployee 

relationship, thatfs a different evaluation. 

Q. Okay. So but, for the most part, you 

were - your evaluations of the liability were based 

on an independent ccntractcr analysis? 

A. Well, that's where it went because of the 

evidence. 

Page 73 
MS. WILLIAMS: Okay. I 1m going to go on 

tIDlte for just a second so you guys don't hear ire 

shuffling papers, but I think I'm almost finished 

here or may be finished. 

MR. FLYNN: Okay. 

BY !IS • WILLIAMS: 

Q. Okay. Just a couple IIX)re questions and then 

we'll wrap things up here. When did you first advise 

Paul that you didn't think. the claims against Gagnon 

were going to be very strong? 

A. Probably day one. 

Q. Before the settle!OOnt with the =iires? 

A, Yeah. 

Q. And did you discuss that several tines prior 

to that McGuire settleoont'? 

A. Like I said, we discussed those issues every 

time we'd meet, liability issues, damages issues. 

Q. Do you recall any particular instances, like 

maybe after Paul I s deposition, after David I s 

deposition, did that stick out in your mind at all? 

A. Discussing what, the issues of liability 

against Gagnon? 

Q, Yes. 

A. Those are probably sanething we talked about 
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?age 7 4 
every visit. 

Q. Okay. So we discussed this a little bit 

before, but I believe the testilrony was that the 

McGuires testified that they purehased the chain saw 

and I believe you said yes, that was your 

recollection as well; is that correct? 
A. That sounds right. I just don't have an 

~t recollection at this point. 

Q. Okay. If the ~res -- let's assu:ne 

that -- Just for the purposes of this, let's assune 

that the Mc:Guires did - it was their chain saw, they 

purehased it and let Gagnon use it on their property. 

Would they have any dµties to share the m,nual of 

that chain saw with Gagnon or provide any other 

education as to the use of the chain saw to Gagnon? 

A. All right, so you' re asking ne to nske a 

judicial decision whether they had a duty or not? 

Q. No, I'm asking you in your experience with 

these types of cases is there any duty there for 

them. 

A. All right, so a legal duty"/ 

Q. Right. Right. And -- Go ahead, George. 

MR. FLYNN: Yeah, I'll just object. I mean, 

Page 76 
1 operate it effectively yourself safely. 

2 Q. Sure. Okay. And -

3 A. Solmean-

4 Q. Okay. But today you 1re not giving an 

5 opinion one way or tile other whether they had a duty 

6 to provide wamings, whether they had a duty to 

7 provide the manual, fair enough? 

8 A. Yeah, legal wise, no, I'm not giving you a 

9 legal opinion on that. 

10 MS. WILLIAMS: Okay. Okay, I don't think I 

11 have anything further. 

12 MR. FLYNN: I actually have just a few 

13 follow-ups to that. 

14 MS. WILLIAMS: Sure. 

15 EXl!MINATIOO 

16 BY MR. FLYNN: 

17 Q. Hans, is your understanding based on the 

18 evidence that there were only two eyewitnesses to 

19 Mr. Dulberg's accident, correct? 

20 A. Correct. 

21 Q. That was Mr. Dulberg himself and David 

22 Gagnon? 

23 A. Correct. 

24 there isn't any evidence that Gagnon asked for a 24 Q. And did you have an understanding as to how 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Page 75 
rranual, for one, but as far as him providing legal 1 

opinions not based on the facts of this case, I'm 2 

just going to caution him not to provide what could 3 

be considered an expert opinion. 4 

THE WITNESS: You don't want me to answer? 5 

MR. FLYNN: It's up to you. I don't know if 6 

you can. 7 

THE WITNESS: I don't rement>er the question. 8 

You're asking me should the M::Guires have given 9 
Gagnon the manual to the chain saw1 10 

BY MS. WILLIAMS: 11 

Q. Yes. 12 

A. SUre, if he asked for it or if they wanted 13 

to give it to him. 14 

Q. Are there any other warnings that they 15 

should have provided? 16 

A. See, I mean, you' re asking me to -- I get 17 

the question, but I'm saying you're asking me to 18 

evaluate the conduct of both parties and interpret 19 

scm::thing and I don't know that that's my position as 20 

a witness, but should they have warned him? You 21 

know, sure, go ahead and warn him, but obviously when 22 

you take on a piece of equiprent that you're skilled 23 

and experienced in operating, you should be able to 24 

Page 77 
the evidence and testim:>ny shook out as to each 

genUeman 1 s version of the accident and how it 

occurred? 

A. Well, as I said before, I thought Paul's 

case was going to be very difficult to prove based on 

the testimny of everybody, credibility issues, and 

the lack of evidence to support and prove. 

Q. David Gagnon's testimony regarding the facts 

surrounding the accident differed fran Paul Dulberg' s 

version of the facts, correct? 

A. Correct. 

Q. You took that into account in your 

evaluation and analysis of the case? 

A. Definitely. 

o. Did you also take into account your 

professional analysis of Paul Dulberg1 s perfomance 

as a witness at his discovery deposition? 

A. Definitely. 

Q. You didn't think he made a very good witness 

for himself, did he? 

A. He even admits he didn't and I don't think 

he - I think - that was one of the worst - that 

was one of ey worst fears with this case. I had lots 

of cases and on a scale of weak witnesses, he's 
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Page 78 
probably up at the top, and I'm not putting him down, 
that's just a reality and I think he even 

acknowledged that reality. 

Q. Okay. Not everyone is a professional 

witness? 

6 A. Right. 

7 Q. Okay. Generally speaking, your evaluation 

8 of the case hinged in part on whether the McGuires 

9 controlled the manner and method of the use of the 

10 chain saw, correct? 
11 A. Right. 

12 Q. Do you have any recollection as to what the 

13 M:Guires were doing while the work was being done? 

14 A. They were inside the house, just another day 

15 to than. They weren't even -- I don't think even 
16 paying attention to what was going on outside. 

17 Q. Did Mr. McGuire testify that he was watching 

18 television inside the house while David was working 

19 on the tree? 

20 A. They were both inside as I recall. 

21 Q. Your recorrmendation or suggestion that 

22 Mr. J>Jl.berg settle the case for $5,000 was based on 

23 your analysis of the entire case, including the risks 

24 and benefits of going forward and potentially losing 

?age 79 
l the case at trial, correct? 
2 A. Yes. 
3 Q. Did you have any way to predict whether the 

4 case would result in a verdict on behalf of the 

5 

6 

7 

8 

plaintiff in the case against the ~res? 

A. I'm sorry? 

Q. Did you have any -- Did you have any 

certainty as to whether Mr. Dulberg could prevail at 

9 trial on liability against the M.::Guires? 

10 A. I would have staked a lot that we would not 

11 have recovered in the case and just something that 

12 didn't°""" up with the direct is they didn't offer 

13 the arbitrator to "'· That was somsthing that was 
14 later decided. I talked to them about that. They 

15 did not offer that to me, so that was not an option 

16 to "'· 
17 Q, So you were -- Based on your professional 

18 judgmant, you suggested that you atteopt to settle 

19 the matter as OfPOSed to taking it to trial versus 

20 the ~res, correct? 

21 A. Right. 

22 MR. FLYNN: Okay. That's all I have. 

23 KS. WILLIAMS: I have no follow-up. 

24 THE REPORTER: Signature? 

2 ( 
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CONTRACT FOR LEGAL SERVTCES 

I agree to employ the LAW OFFICES OF THOMAS J. POPOVICH, P.C. 
(hereinafter "my attorney") to represent me in the prosecution or settlement of my claiJn against persons or entities responsible for causing me to suffer injuries and damages on the __ day of 
------' 2Q__. 

My attorney agrees to make no charge for legal services unless a recovery is made 
in my claim. The approval of any settlement amount cannot be made without my knowledge and consent. 

I agree to pay my attorney in consideration for his legal services a sum equal to one-third (33 1/3 % ) of my recovery from my claim by suit or settlement; this will increase to 
~ % in the event my claim resuJts in more than one, (1) trial and/or an appeal of a trial. I .ifncterstand my attorne,Y may need to incur reasonable expenses in properly handling my clain1 
including, but not !united to, expenses such as accident reports, filmg fees, court reporters fees, video fees, records fees, and physician fees. I understand those expenses will be taken out of my 
settlement_Jn.acldition,b111y-attorney's legal fee. 

y~ 1/ -
( >. --

Chent 

Client 

Date: 

LAW. OFFICES OF THOMAS J. POPOVICH, P.C. 
3416 West Elm Street 
McHenry, Illinois 60050 
8151344-3797 

• 

POP 000586 

AS J. POPOVICH 

Exhibit 1 
Wllrn,,~i'. Han~ Ma~t 

Date: 6125120 

EXHIBIT G.1 -EXS, 1-15 TO MAST TRANSCRIPT 
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Service,,, 
"" iJIAIL,,, RECEIPT 
nly; No Insurance Coverage Provided} r'I 

Lil 
111 
Ir 

M L.......,--=0-::.F_::Fc.,....;l::......;C:::.....:....::I A....::....::::;L _U=--=S...:::::E=--.-, 
Ir 
111 
JI 

~ii"i!ii(,';4pr. 
or PO Bo,< 

C/Jy, Stare, 

Certified Feo 

Paul Dulberg 
4606 Hayden Court 
McHenry, lL 6005 l 

PS Foun J!:100 A11g1.1~t 2006 Set• AcvNSt.' lo, ll"l'<lruc\lons 
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

DAVID GAGNON, Individually, and as ) 
Agent of CAROLINE McGUIRE and BILL ) 
McGUIRE and CAROLINE McGUIRE ) 
and BILL McGUIRE, Individually, ) 

) 
Defendants. ) 

No. 

MOTION TO WITHDRAW AS COUNSEL 

NOW COME the LAW OFFICES OF THOMAS J, POPOVICH, P.C., attorneys for the 

Plaintiff, PAUL DULBERG, and hereby move to withdraw as counsel for the Plaintiff in this cause 

pursuant to Supreme Court Rule 13. In support of said Motion, the attorneys hereby state as follows: 

1. Communication between Plaintiff and Plaintiff's counsel has broken down resulting 

in an wiworkable situation for both attorney and client. 

2. By copy of this motion, Plaintiff is hereby advised that, to ensure notice of any further 

action in this cause, she should retain new counsel or within 21 days of the hearing of this motion 

and withdrawal of counsel, retain other counsel or tile her own supplementary appearance with the 

clerk of the circuit court, stating an address at which service of notices or other papers may be had 

upon her. 

POP 000972 
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WHEREFORE, the LAW OFFICES OF 1HOMAS J. POPOVICH, P .C. respectfully requests 

that this Court enter an Order granting the LAW OFFICES OF THOMAS J. POPOVICH, P.C. leave 

to withdraw as counsel for the Plaintiff, PAUL DULBERG. 

Respe tfully submitted, 

LAW OFFICES OF THOMAS J. POPOVICH 
3416 West Elm Street 
McHenry, IL 60050 
(815) 344-3797 
Attorney No. 06208070 

POP 000973 
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' . . , 

STATE OF ILLINOIS ) 
)SS 

COUNTY OF McHENRY ) 

Exhib1t 
Will\i!<S~: H_a~s. MIM 

08le: __ £/25/2.0 

~~!<,,~c.la-'il~'?'l;~ 

2 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 

Plaintiff, ) 
) 

vs. ) No.: 
) 

DAVID GAGNON, Individually, and as ) 
Agent of CAROLINE MCGUIRE and BILL) 
MCGUIRE, and CAROLINE MCGUIRE ) 
and BILL MCGUIRE, Individually, ) 

) 
Defendants. ) 

COMPLAINT 

NOW COMES the Plaintifl: PAUL DULBERG, by his attorneys, LAW OFFICES OF 

THOMAS J. POPOV!Cll, P.C., and complaining against the Defendants, DAVID GAGNON, 

Individually, and as Agent of CAROLINE McGUIRE and BILL McGUIRE, and CAROLINE 

McGUIRE and BILL McGUIRE, individually, and states as follows: 

Count! 

Paul Dulberg vs. David Gagnon, individually, and as Agent of Caroline and Bill McGuire 

1. On June 28, 2011, the Plaintiff, PAUL DULBERG, lived in the City ofMcHemy, 

County of McHenry, Illinois. 

2. On June 28, 2011, Defendants CAROLINE McGUIRE and BILL McGUIRE 

lived, controlled, managed and maintained a single family home located at 1016 W, Elder 

Avenue, in the City of~c[bfl~BN.t(,of~~~~nry, Illino~ lE!~HO .. N: ~11~~~387~~~ 11
~:~:~ 

E ts~EREBY s_ ET FOR~C DU 1 . 3S\10 3H.1. NI l10S31:l A\1111 l:N3ddV OJ. 31:lOll\l,I 
. 'ftlf§@A§. · · · · OUR oM ON . llld wv :i.v•.-:-oi------

E€l~fE ~Qf; Iii 20~. AT PM NO---- IIIOOlJ.H:lnoo NI 30N3lJ3,!NOO 
~-@ Afl . AR MAY RESULT 1N THE CASE ON11no3Hos llO:J .1.3s A83ll3H s1 3svo s1H.1. V 

fA\1:\l:!l il§tvl\!iBED OR AN ORDER OF .· . . 01 ·e :llnl:l l\1001 AB Cw 
%Ell'\1:r 1ai1N@ENTEl'tED, ... ,.,. . lilOJJ.ON 
~~ ,·., .:.,, ... ,,,._ . 

POP 001163 · . · ' ... ,, . .- ··· 
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3. On June 28,201 I, the Defendant, DAVID GAGNON, was living and/or staying at 

his parent's home at 1016 W. Elder Avenue, in the City of McHenry, County of McHenry, 

Illinois. 

4. On June 28, 2011, the Defendants, CAROLINE McGUIRE and BILL McGUIRE 

contracted, hired the Defendant, DA VlD GAGNON, to cut down, trim and/or maintain the trees 

and brush at their premises at 1016 W. Elder Avenue, in the City of McHenry, County of 

McHenry, Illinois. 

5. On June 28., 2011, and at the request and with the authority and pennission of the 

Defendants CAROLINE McGUIRE and BILL McGUIRE, and for their benefit, the Defendant, 

DAVID GAGNON, was working under their supervision and control while engaged in cutting, 

trimming and maintaining trees and brush at the premises ut 1016 W. Elder Avenue, in the City 

of McHenry. County of McHenry, Illinois. 

6. On June 28, 201 l, as part of his work at the subject properly, the Defendant, 

DAVID GAGNON, was authorized, instructed, advised and permitted to use a chainsaw to assist 

him in his work for Defendants, CAROLINE McGUIRE and BILL McGUIRE, which was owned 

by the McGuires. 

7. On June 28, 2011, the Defendant, DAVID GAGNON, was nnderthe supervision 

and control of Defendants, CAROLINE McGUIRE and BILL McGUIRE, and was working as 

their apparent and actual agent, and was then acting and working in the scope of his agency for 

Defendants, CAROLINE McGUIRE and BILL McGUIRE. 

2 
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n 

8. On June 28, 2011, and while the Defendant, DAVID GAGNON, was working in 

the course and scope of his agency for Defendants, CAROLINE McGUIRE and BILL 

McGUIRE, and was under their supervision and control, Defendant, DAVID GAGNON was in 

use of a chainsaw while trimming a tree and branch. 

9. On June 28,201 l, and while Defendant, DAVID GAGNON, was in use of a 

chainsaw while trimming a tree and branch, Defendant, DAVID GAGNON, asked for and/or 

requested the assistance of the Plaintiff, PAUL DULBERG, to hold the tree branch while 

Defendant, DAVID GAGNON, trimmed the branch with the chainsaw. 

I 0. On June 28, 2011, and while Defendant, DAVID GAGNON, was in sole control, 

use and operation of the subject chainsaw, the chainsaw was caused lo strike and injure the 

Plaintiff, PAUL DULBERG. 

11. At all relevant times. Dcfondants, CAROLfNE McGUIRE and BILL McGUIRE. 

knew of Defendant, DAVID GAGNON 's use of the chainsaw in the presence of the Plaintiff, 

PAUL DULBERG, and knew that such created a danger to the Plaintiff, PAUL DULBERG's 

safety. 

12. That at all relevant times, the Defendants, DAVID GAGNON, as agent of 

CAROLINE McGUIRE and BILL McGUIRE, owed a duty to use care and caution in his 

operation of a known dangerous instmmentality, 

3 
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13. On June 28, 2011, the Defendant, DAVID GAGNON, was negligent in one or 

more of the following ways: 

a. Failed to maintain control over the operating of the chainsaw; 

b. Failed to take precaution not to allow the chainsaw to move toward the Plaintiff, 

PAUL DULBERG, so as to cause injury; 

c. Failed to warn the Plaintiff, PAUL DULBERG, of the dangers existing from the 

Defendant, DAVID GAGNON's inability to control the chainsaw; 

d. Failed to keep a proper distance from the Plaintiff, PAUL DULBERG, while 

operating the chainsaw; 

e. Otherwise was negligent in operation and control of the chainsaw. 

14. That as a proximate result of the Defendant's negligence, the Plaintiff, PAUL 

DULBERG, was injured externally; he has experienced and will in the future experience pain 

and suffering; be has been permanently scarred and/or disabled; and bas become obligated for 

large sums of money for medical bills and will in the future become obligated for additional 

sums of money for medical care, and has lost time from work and/or from earning wages due to 

such injury. 

15. That at the above time and date, the Defendant's negligence can be inferred from 

the circumstances of the occU1,ence as the instrument of the injury was under the control of the 

Defendant and therefore, negligence can be presumed under the doctrine ofRes lpsa Loquitur. 

WHEREFORE, Plaintiff, PAUL DllLBERG, demands judgment against Defendants, 

DAVID GAGNON, and CAROLINE McGUIRE and BILL McGUIRE in an amount in excess of 

$50,000.00, plus costs of this action. 

4 
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CountD 

Paul Dulberg vs. Caroline McGuire and Bill McGuire 

l - 15. That the Plaintiff, PAUL DULBERG, restates and realleges paragraphs 1 through 

14, in Count I, above, as paragraphs l through 15 of Count II, as if fully alleged herein. 

16. That at all relevant times, the Defendants, CAROLINE McGUIRE and BILL 

McGUIRE, owned, controlled, maintained and supervised the premises whereat the accident to 

the Plaintiff, PAUL DULBERG, occurred. 

17. That at all relevant times, the Defendants, CAROLINE McGUIRE and BILL 

McGUIRE, were in control of and had the right to advise, instruct and demand that the 

Defendant, DAVID GAGNON, act or work in a safe and reasonable manner. 

18. That at all relevant times, the Defendant, DA YID GAGNON, was acting as the 

agent, actual and apparent, of Defendants, CAROLINE McGUIRE and BILL McGUIRE, and 

was acting at their request and in their best interests and to their benefit as in a joint enterprise. 

19. That at all relevant times, Defendants, CAROLINE McGUIRE and BILL 

McGUIRE, knew DAVID GAGNON was operating a chainsaw with the assistance of the 

Plaintiff, PAUL DULBERG, and had the right to discharge or tenninate the Defendant, DAVID 

GAGNON's work for any reason. 

20 That at all relevant times, Defendants, CAROLINE McGUIRE and BILL 

McGUIRE, owed a duty to supervise and control Defendant, DAVID GAGNON's activities on 

the property so as not to create a unreasonable hazard to others, including the Plaintiff, PUAL 

DULBERG. 

5 
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21. On June 28, 2011, the Defendants, CAROLINE McGUIRE and BILL McGUIRE, 

were negligent in one or more of the following ways: 

a. Failed to control operation of the chainsaw; 

b. Failed to take precaution not to allow the chainsaw to move toward the Plaintiff, 

PAUL DULBERG, so as to cause injury; 

c. Failed to wam the Plaintiff, PAUL DULBERG, of the dangers existing from the 

Defendant's inability to control the chainsaw; 

d. Failed to keep the chainsaw a proper distance from the Plaintiff, PAUL 

DULBERG, while operating the chainsaw; 

e. Otherwise was negligent in operation and control of the chainsaw. 

22. That as a proximate result of!he Defendant's negligence, !he Plainlifl~ PAUL 

DULBERG, was injured externally; he has experienced and will in the future experience pnin 

and suffering; he has been permanently scaiTed and/or disabled; and has become obligated for 

large sums of money for medical bills and will in the future become obligated for additional 

sums of money for medical care, and has lost time from work and/or from earning wages d.ue to 

such inj m:y. 

6 
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WHEREFORE, Plaintiff, PAUL DULBERG, demands judgment against Defendants, 

CAROLINE McGUIRE and BILL McGUIRE, in an amount in excess of$50,000.00, plus costs 

of this action. 

Hans A. Mast 
LAW OFFICES OF THOMAS J. POPOVICH, P.C. 
3416 West Elm Street 
Lake, Illinois 60050 
(815) 344-3797 
ARDC No. 06203684 

7 
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STATE OF ILLINOIS ) 
)SS 

COUNTY OF McHENRY ) 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 

Plaintiff, ) 
) 

vs. ) No.: 
) 

DAVID GAGNON, Individually, and as ) 
Agent ofCAROLIJ:\1E MCGUIRE and BILL) 
MCGUIRE, and CAROLINE MCGUIRE ) 
and BILL MCGUIRE, Individually, ) 

) 
Defendants. ) 

AFFIDA_YIT 

I, HANS A. MAST, being first duly sworn on oath, depose and state HS follows: 

I, Thnt I am one of the attorneys responsible for the prosecution of the above-entitled 
case. 

2. That on behalf Plaintiff, PAUL DULBERG, I am hereby requesting money damages 
in an amoU11t not to exceed $50,000.00, together with the costs of this action, against each of the 
above-named Defendants. 

FURTHER, Affiant sayeth naught. 

LA w T"' J. POPOVICH, P.C. 

Hans A. Mast 
LAW OFFICES OF THOMAS J. POPOVICH, P.C. 
3416 West Elm Street 
McHenry, Illinois 60050 
(815) 344-3797 
ARDC No. 06203684 
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MEMORANDUM 

FROM: 

DATE: December 5, 2011 

SUBJECT: PAUL DULBERG - NEW CLIENT 

On December I, 2011, I met Paul Dulberg and his mo r, concerning a recent injury that Paul 
suffered at a friend's house due to a chainsaw accident o June 28, 2011. Paul was referred to our 
office by a former client, Hubert McArtor. Paul had reviously been with Francisco Botto in 
Woodstock but they rejected the case. He did sign a contr ct with Botto but we have correspondence 
in the file that they rejected him and sent hlm away. The did not refer hlm to us. Apparently, they 
rejected the case because they did not think that they wo Id be able to prove that the defendant was 
more than 50% negligent causing the accident. I disagr e. 

Paul's contact information is as follows: 

Paul Dulberg 
4606 Hayden Court 
McHenry, IL 60051 
847/497-4250 
SSN 323-76-400 I 
DOB 03-19-70 
DOA 06/28/11 

Exhibit 3 

Date: , :£!25120 

Paul describes that he was at a friend's ouse, Caroline and Bill McGuire who !iv at 1016 W. Elder 
Avenue, McHenry, IL 60051, phone 81 44-4274. The cGuire's son, Dav as at the home and 
Dave was cutting up some tree limbs in they o ine had call over to the house earlier 
to see if he wanted the wood for firewood. Dave asked Paul to hold some tree limbs while he cut 
them up. He had held two tree branches previously and then about an hour after he arrived he was 
holding another branch and Dave suddenly swung around with the chainsaw rising it in the air and 
cutting his Paul's forearm severely while holding on to a branch. Paul said that the chainsaw went 
about 40% through his forearm. Dave took him innnediately to NIMC where they stitched him up. 
It was a very deep and open wound. Unfortunately, he did not take any photos of the wound. 
Instead, he followed up with his family physician, Dr. Frank Sek on Route 120 in McHenry who 
removed the stitches about a week later. Dr. Sek thought there was going to be possible nerve 
damage due to his arm being very painful. About two weeks later he went to a doctor at the 
Associates in Neurology in Libertyville and they took and EMG test which found that there were 
some branch nerves that had been severed which may be the cause of his ongoing pain. They 
thought that the pain was probably more ligamentous and they referred him to Dr. Paul Papierski, 
phone 847/247-0547. That was in August. He has not returned to see Dr. Papierski because 
apparently they needed an MRI and he did not have money to pay for an MRJ. I urged him to return 

POP 000961 
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• V 

to see Dr. Papierski and to have the MRI done even if they have to hold a lien on our case. His arm 
is very painful when he lifts anything and he drops things continuously. He said that he will follow 
up with Dr. Papierski and advise me further what needs to be done as far as treatment. 

At the time of the accident he was not employed but he had been just recently hired when the 
accident occurred by AMS Screw Products in Spring Grove. He was going to earn $12 an hour for 
40 hours per week. He had talked to Karen over at AMS Screw and she agreed to hire him, but 
unfortunately, he was injured before he could start work. Their phone number is 732/545-8888x23 l. 

The central issue in my view in this case is whether there is insurance coverage. Since the son was 
not living with the McGuire's at the time of the accident, it may be that David Gagnon is not going 
to be insured for the accident. However, Paul and his mother advised me that Dave also had a home 
and lived at 39010 90th Place in Genoa City, Wisconsin. Therefore, hopefully he has homeowner's 
insurance that will apply to this claim as well as med-pay coverage to help pay for the MRI that 
needs to be done. 

The McGuire's were insured by: 

Auto Owners Insurance 
Tom Malatia, Adjuster 
6000 Tailgate Road, Suite D 
Elgin, IL 60123 
847/587-3077 
847/531-5420 
847/531-8063x3808 gen.# 
Claim No. 13-2779-11 

By copy of this memo, I ask Alarie to set up a new file. 

By copy of this memo, I ask Marla to order the medical records and bills from NIMC, Dr. Frank Sek 
and Associates in Neurology in Libertyville. Please also diary the I and 2 year SOL deadlines in this 
case. 

Thanks, 

Hans 

POP 000962 
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..,.,.,,....,:_The Law Offices of Thomas J. Popovich P.C. 

THOMt\S J. POPOV/Cf/ 

/J;INSA. MA~T 

JOHN A. KORNAN 

3416 w. ELM STREET 

McHENRY, lLLJNors 60050 
TELEPHONE: 815.344.3797 
FACSIMILE: 815.344.5280 

www.popovichlaw.com 

October 22, 2013 

VIA FACSIMILE: 815/226-7701 

Ronald A. Barch 
Cicero, France, Barch & Alexander, PC 
6323 E. Riverside Blvd. 
Rockford, IL 61114 

MARN./. Voe;,:; 
JAMts P. Tu1~J 

ROHliR1' J. LUMDF.R 

THF.-.'SA M. FREEMAN 

RE: Paul Dulberg 1•s. David Gagnon, Caroline 11:fcGuire and Bill McGuire 
McHenry County Case: 12 LA 178 

Dear Mr. Barch: 

I recently discussed this claim with my client. We are prepared to let your clients out of the case for 
$7,500 at this point. Please advise how you wish to proceed. 

Thank you for your cooperation. 

smq 

POP 000192 
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The Law Offices of Thomas J. Popovich P.C. 

3416 W. ELM STREITT 
Mclli!mv, lLWNO!S 60050 
TELEPH01"£: 815.344.3797 
FACS!MJLll: 815.344.5280 

Note 

'niOtiM J, POl'0¥,"C'H 

H,liNS A. M~ST 

JoH,'Y A. Kor.NM 
.,_,vw.pe>pfWiclJ""··ccn, 

October 22, 2013 

VIAFACSXJl11LE: 815/2Z6-7701 

MA.NK J. voco 
JAi,/~' P. Tvr.u 

Rmt&rr J. lV.~atR 
THU&A }./, f°REE)W{ 

Ronald A. Barch 
Cicero, ~'ranee, Barch & Alexander, PC 
6323 E. ruver,ide lllvd. 
Rockford, lL 61114 

RE: Paul Dulberc vs. lJavid Gagt1011, Caro/int McGuire and Bill McGuiT< 
McH,nry Counly Case: 12 LA !78 

Dear Mr. !larch: 

1 recently dizcu~e<l this claim with my cHent. We axe prepared to let your clients out of the case for 
$7,500 at this point. Please odvi$e how you wish to proc,.d. 

Thank you for your cooperation. 

smq 

~ery)J;;--
~W.ST 
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XFINITY Connect 

; XFINITY Connect 

Re: Medical depositions 

From : lians Mast <hansmast@comcast.net> 

Subject : Re: Medical depositions 

To : Paul Dulberg <pdulberg@comcast.net> 

Cc, lians Mast <hansmast@comcast.net> 

Page 1 of 1 

hansmast@comcastne 

+ Font Size-

Wed, Oct 30, 2013 02:34 P~ 

Paul, here are my thoughts regarding your case, There are two Issues. The first liability, or whether Mr. Gagnon Is liable for your Injury. If 
he Is not proven liable, then It does not matter how badly you were hurt since he will not be found responsible for your damages. The 
second Issue is your damages, or to what extent you wete Injured due to Mr. Gagnon&rsquo;s acts. 
Both of these Issues are strongly contested in your case. 
As to liability, there were no witnesses to the accident. So, whether Mr. Gagnon will be held responsible for your damages Is uncertain 
and a gamble. That IS because It Is your word against his word. Our argument is that you were simply holding a limb when he caused the 
chain saw to strike you. His argument is that you moved your arm In the path of the chain saw unexpectedly. If the jury determines that 
we did not prove your "version" of the accident, then they can find against you and In favor of Mr. Gagnon at trial. 
As to damages, the issue is complicated. That is because your treating physicians do not all agree on exactly what Injury you suffered or 
whether your had a fully recovery or not. 
Or, Talerico at MldAmerlca Hand and Shoulder, saw you twice, The first time was In December, six months arter your Injury, He was not 
supportive of your daim in most respects. He dldn&rsquo;t really feel there was anything wrong with you· as to the forearm. He said tl1at 
you complained mostly of pain radiating down the forearm from the laceration site with numbness and tingling. On exam he noted no 
tenderness and it was mostly a normal presentation. Strength was good. He did not see any nerve problem. He prescribed physical 
therapy due to a muscular sort of symptomology • not nerve related. Apparently you did only 2 sessions of therapy and returned January, 
2012. No new complaints at the tlme. The EMG was normal. He did not believe you were disabled. He continued you on therapy, He saw 
no evidence of nerve problems. The only symptoms were subjective - not represented by any abnormal exam finding. 
Dr. Sagerman has also been deposed. I will summarize his testimony for your soon. His was more favorable, but still limited in what he 
related to the chain saw accident. Apparently he does not believe you presently have any symptoms relatable to the cllaln saw Injury. 
Think about these Issues. I will provide you Dr. Sagerman&rsquo;s summary soon. 
Hans 

--· Original Message •····From: Paul Dulberg <pdulberg@comcast.net>To: Hans Mast <hansmast@comcast.net>Sent: Fri, 25 Oct 2013 
13:18:24 ·0000 (UTC)Subject: Medical depositions 

Morning Hans,Wanted to touch base this morning because the call from you about something not being medically linked has been on my 
mind.Im not sure what was said duling that deposition with the drs that prompted the call but I have been thinking about what it could 
be. Most likely it was the right elbow procedure. During my deposition I remember being asked if the two were linked and I answered 
yes, Let me explain my answer to you. If the chainsaw had not gone through my arm then the procedure on my elbow wouldn't have 
happened, That procedure was exploratory to find what was bothering the arm from the chainsaw. Upon opening up the arm they did 
find some compressions which from my understanding was nothing unusual for a male of my age and very well may or may not have 
happened during my retreat from the chainsaw when I ended up half way across the yard on the ground. Incidental finding or not It still 
would not have been found if I hadn't had the chainsaw Incident. So as I see It they are linked good or bad and cannot be separated. The 
exploratory procedure was to find and possibly fix Issues relating to the chainsaw Incident. They also removed a ton of scar tissue in the 
forearm on the same day during the same exploratory procedure that was a direct result of the chainsaw. 

Hope this helps explain things better.Let me know,Thanks,Paul 

Paul Dulberg847·497-425QSent from my iPad 

POP 000195 
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From: Pau! Dulberg <pdu!berg@comcast.net> 
Subject: Fwd: 3 pm meeting 

Date: December 28, 2016103925AM CST 
To: paul .. dulberg@comcastnet 

From: Paui Dulberg <pdu1bera@corncast.net> 
Date: November 5, 2013 at 9:46 33 AM CST 
To: Hans Mast <hansmast@comcast net> 
Subject: Re: 3 pm meeting 

Hans, 

Below 1s a link to an article talking about the integration at digital cameras at the centegra facilities 

A friend of mine who works at NHv'iC for weli over a decade just replied to rne and she says everything is recorded and available 
exactly for the purposes we discussed. 

http:/ /www sdmmaa .com/articl es/orint/success-storie s-: n-intearating-video- surve1 I lance 

Paul Dulberg 
847-497·4250 
Sent 1rom my iPad 

On Nov 5, 2013, at 9:00 AM, Hans Mast <hansmast@comcast.net> wrote 

no chance, sorry 
----- Original Message-----
From: Paul Dulberg <pdulberg@comcast.net> 
To: Hans Mast <hansmast@corncast.net> 
Sent. Mon, 04 Nov 2013 2254 28 -0000 (UTC) 
Subject: Re: 3 pm meeting 
Also, 
Any chance the hospital (centegra) has video of their parking lots? 
This could disprove David's claim ot talking before entering the ER 
Thanks, 
Paul 
Paul Dulberg 
847-497-4250 
Sent from my iPad 

On Nov 4, 2013, at 11 :49 AM, Hans Mast <hansrnast@comcast net> wrote: 

No need to bring anything, your mom is welcome .. 
----- Original Message-----
From: Paul Dulberg <pdutbero@comcast.net> 
To: Hans Mast <hansmast@comcast net> 
Sent. Mon, 04 Nov 2013 17 31 20 •0000 (UTC) 
Subject: 3 pm meeting 
Hi Hans, 
Curious lf I should bring anything with me at 3 pm? 
Mind ff my Mom comes along? 
Thanks and see you soon, 
Paul 
Paul Dulberg 
847-497-4250 
Sent from my iPad 

. . 
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XFINITY Connect hansmast@comcast.ne 

+ Font Size• 

Re: Dave's Best and oldest friend John 

From : Paul Dulberg <pdulberg@comcast.net> 

Subject : Re: Dave's Best and oldest friend John 

To : Hans Mast <hansmast@corncast.net> 

Tue, Nov 19, 2013 02:29 A~ 

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40% of 
my arm. 

Perhaps their negligence is lhe fact that they didn't supervise the work dose enough but they did oversee much of the days activity with 
David, lust because Dave was doing the work doesn't mean they were not t,ying to tell their kid what to do. They told him plenty of times 
throughout the day what to do. How is that not supervising? 

Paul 

Paul Dulberg 
847-497-4250 
Sent from my l?ad 

> On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@Comcastnet> wrote: 
> 
> Paul whether you like It or not they don't have a legal liability for your injury because they were not directing the work. So If we do not 
accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is letting them file motion 
getting out of the case 
> 
> Sent from my !Phone 
> 
» On Nov 18, 20!3, at 7:10 PM, Paul Dulberg <pdulbcrg@comcast.net> wrote: 
» 
» Only 5, Toat's not muc:11 at all. 
> > Is this a take it or leave It or do we have any other options? 
» 
> > If you want a negligence case for the homeowners ask what happened immediately alter the accident. 
» 
» Neither of them offered me any medical assistance nor dlrl either of them call 911 and all carol could think of besides calling David an 
idiot was calling her homeowners insurance. 
» 
» They all lelt me out in the yard screaming For help while they were busy making sure they were covered, 
» 
» She even went as far as to finally call the Emergency Room alter I was already there Just to tell me she was covered. 
» 
> > How selfish are people when they wonry about If their Insured over helping the person who was hurt and bleeding badly in their yard. 
» 
>> I'm glad she got her answer and had to share It with me only to find out her coverage won't even pay the medical bills. 
» 
>> I'm not happy with the offer, 
» 
» AS far as John Oioyinski, he knows he has to call you and said he wlll tomorrow. 
» 
» Paul 
» 
» Paul Dulberg 
» 847-497-4250 
» Sent from my !Pad 
» 
>» On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.net> wrote: 
>» 
»> Im waiting to hear from John. I tried calling him last week, but no one answered. 
»> 

.· . 

Exhibit 
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>» In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of U1e claim against the McGuires only. As we 
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a motion al 
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some point, so my suggestion is to take the $5,000 now, You probably won't see any of it due to liens etc. but It wlll offset the costs 
deducted from any eventual recovery .... 
>>> 
»> Let me know what you tlllnk.. 
>» 
>>> Hans 
» > ---- Ortginal Message ----
»>From: Paul Dulberg <pdulberg@comcast.net> 
>» To: Hans Mast <hansmast@comcast.net> 
»> Sent: Fri, 15 Nov 2013 22:41:26 -0000 (IJTC) 
>» SubJect: Dave's Best and oldest friend John 
>>> Hans, 
>» Just spoke with John Choylnskl again about talking with you. 
> > > I am leaving your number with him as he has agreed to talk with you about David Gagnon. 
> » I believe he wlll try and call sometime tomorrow. 
>>> Paul 
>» Oh and I know that nothing that happened right after tlle incident makes any difference as to the validity of the Injuries but David's 
conduct Immediately alter the Incident does show his lack of moral values for other humans and what he was wllllng and was not willing 
to do to help me get medical help. fl>r his acllons towards me or any other human being is enough lo sue the shit out him alone. It Is the 
things that happened alteJWards that upset me Uie most. 
> > > Sorry for the rant but Dave WllS a complete ass all the way and deserves this. 
» > Paul Dull>eng 
>» 847·497-4250 
> » Sent from my !Pad 

11 r}{)/'l() 1 'l 
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CICERO, FRANCE, BARCH & ALEXANDER, P.C. 
A Profonfonnl Co1·1101·aliou 

Attorneys at Lnw 
6323 EAST RIVERSIDE DOULEVAIW 

ROCKFORD, ILLINOlS 6lll4 
PAUL R. CICERO 

Jo11N W. FRANCE 

RONALD A. BAHCll 

CHARLES P, ALEXANDER 

'fEL: (fl15) :!2'1~1700 

FAX: (815) 2:U>-7701 

Cl!ANTEL R. BIELSKIS 

AN1rn ~w T. S1r11TJJ 

November 18, 2013 

Attorney Hans A. Mast 
Law Offices of Thomas J. Popovich, PC· 
3416 West Elm Street 
McHeury, IL 60050 

Case: 

Dear Mr .. Mast:. 

Paul Dulberg v. David Gagnon, Caroline McGuire and Bill McGuire 
(McHcmy Couuty Case No. 12 LA 178) 

Issued For Settlement Purposes Only 

T am writiug to confirm our telephorie coii,versatfoh earlier this morning, wherein I 
advised you that I was authorized to propose settlement of Mr. Dulberg's claim against Carolyn 
and Bill McGuire for a lump-sum total of $5,000.00. The settlement would of course be 
contingent upon customary settlement documents, including a release, a good faith settlement 
finding and dismissal. 

Pursuant lo your request, I searched my file materials for lien notices. The only notice of 
lien contained in my file at this time is your Attorney's Lien (enclosed). I have asked my contact 
at Auto-Owners Insurance Company to confinn no lien notices have arrived on his end since Mr. 
Dulberg's case was assigned to me for the defense of Mr. and Mrs. McGuire. I do not 
anticipating any lien notices, but just warited to be sate. 

I understand that you intend to run my settlement proposal by Mr. Dulberg. I look 
forward to hearing from you once you have had a chance to confer with him. 

. , RONALD-A.,BARGH. ··· 
RB:mj\3711r.HAM 
cc TomMalatia(ClaimNo. 13-2779-11) 
Encl. 
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MEJVIORANDUM 

TO: File 

FROM: Hans 

DATE:November 20, 2013 

SUBJECT: PAUL DULBERG 

On November 20, 2013, I met with Paul and his friend to discuss the McGuire's $5,000 settlement 
offer and other issues with regard to this case. I also told them there is a dispute as to McGuire's 
liability, as they maintain that they were not directing Dave's work. Paul maintains that the 
McGuire's controlled everything that Dave was doing. I told him that that's not what the evidence 
seems to show. I told them the McGuire's could possibly get out of the case on motion, and the 
alternative is to accept the $5,000 offer. Paul wants to read the deps of the McGuire's and also wants 
us to order his and Dave's dep to review. I agreed to do so. 

By copy of this memo, I ask Sheila to order copies of Paul and Dave's deps. I think defense counsel 
ordered them, so all we need to do is get copies. Please let me know if the copies have not been 
already ordered so we don't have to order the originals. 

Thanks, 

Hans 

Exhibit 9 
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n n 
MEMORANDUM 

TO: File 

FROM: Hans 

DATE: December20,2013 

SUBJECT: PAUL DULBERG 

On December 18, 2013, I called J>aul today after an email and we had a long discussion about the 
McGuire's liability and he seemed to concede and understand that probably based on the testimony 
there is nothing we can prove against the McGmic's and he is willing to take their $5,000 seulement 
offer. 

Exhibit 10 
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_The Law Offices of Thomas J. Popovich P.C. 

THOMAS J. POPOVIC/I 

f!AtlSA. MAST 

JOHN A. KORt/AK 

3416 w. ELM STREET 

McHENRY, ILLINOIS 60050 
TELEPHONE: 815.344.3797 
FACSIMILE: 815.344.5280 

www.popovichlaw.com 

December 26, 2013 

VIA FACSIMILE: 815/226-7701 

Ronald A. Barch 
Cicero, France, Burch & Alexander, PC 
6323 E. Riverside Blvd. 
Rockford, IL 6 I 114 

1-L~,f\\}~Q)D ! ___ , --~ 
: : \, l 

MARKI. Voou 
JAMES P. Tlfl~J 

ROBERT J. LUMDER 

THERESA M. FR1i6MAN 

RE: Paul Dulberg vs, David Gag11011, Caroli11e McGuire 0111/ Bill McGuire 
McHenry County Case: 12 LA 178 

Dear Mr. Barch: 

Please be advised that we will accept your $5,000 settlement offeron behalfofyou clients, Caroline 
and Bill McGuire. Please forward your settlement agreement to my attention. Also, please present 
a motion for good faith finding with regard to the settlement. 

As I understand it, you have no liens on the file other than our attorney's lien. 

Thank you for your cooperation. 

V cry truly yours, 

smq 

POP 000670 
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502 
d,,bridt•rrwnt and tik.in grafting. In fcwH1d~ 

a twiHl..nd~(ine-half•Year--{ilrl girl ~t1st.a.in0<l 
third-tlegref' burns that requirrd a.t h~ast s1'\"­

en t,urgerie~. includir.g tv,o f'kin gr,i.fw and 
c-ontim1e.d physical therapy pven several 
ycari:- aftr-r recci\1.ng the burn~- ln ,Vqp-1..:'tc, 
a 17 -mom.h--old baby boy sustained hurn .. '­
from hot water, resulting in rwnna.nent :scar 
ring across GO% of hi:-- body at1d, diK tli the 
burning of hi;; genital area. pof.Bible pt:rma­
ncnt dg,mage to hW reproductive capadty. 
In /{n{lfl:<, the defendant po11;ed grain alco­
hol (m top of the ft•m;;.lc victim's 't.ead and 
theri :hrrw a lit match at- her, causing ht>r 

head, face. che-:'lt an<l pant~ to ignit.i::. 

hui~t for l1'i1n.s11ort \,1n,ug:hl i:,:~ligenrC' uc-tinn 

ag-;;.Jn:;t t.elephont' rumpany. T\w Cirn_;_\t 
{ \iurt. Cook \.~ounty, Anthon} .I. Bl;~,eo .. L 
granted ;-,umm:l.ry judf,_.rtnt·i.t for t,ol0.phnne 

i:ompuny Cen:.racliff a1.1pt'akd. Tlw Ar,pel· 
lak Cow-t, (iordon, J., held tb,:: :1 i l'Ontrar­

tur':-. rnot..i\m for r0consideratinn wa..-; tirnd:_-.'; 
i:!J wlephon(' ,:ompany had lll•t voluntarily 

undertaken duty rn properly mainta1r. arid 
:-.t:c1n: batter:,: hnist fur transp1)rt; C1) t.elt>:· 
phone company w~ not liablf' tLc.:. b,'1":.\l ·Jitou.-..; 
bai1l!r; and. (:l) mal coari rl.irl n,-,t ;.i.ht:.~e it~~ 
dif.eretion by denyfr1g rnntrac-t~1r·f'. m(•tion to 

amend his compiai:1t-

In li~ht of Lhl' abm'e-cited case Jaw, 1 
wou\d reYt\fSC <lefrndant's com·ktion f,:ir hei-

nous batu..ry. 
Defendant ,va& prnpf1rly con,i.eted of ag-­

gravat,ed buttkl7 against u child, huwe\'Pr, no 
scntenc~ was impo:,eJ for that cri.ffi(!. lf ti 

re\'lP\1,,'lng court re.1,·er&\.<s a conviction nn 
which the scntcnc~ wa:.- impo~ed, it can re­
mand for ;;entem'1!lg on a conviC'tion on \\"hic·.h 
no F.entence wus imp-osrd, Such priX.'eSEs h:.i.s:: 
he(:n approved in }>Puplr v. Di.rou, fll Hl.20. 
!¼6, !l:l Ill.Dec. 442, 41~ N.E.2d 180 0~821 
and [1fl)pk n .Vrant.z, 150 111.App.a<l 2%, :lOO, 
!0.1 lll.llec. M9, 501 N.E.2d 96ti (!G86l t"li]f 
th<' re\i€\\ing: court act.s to affirm the i11Mm­

plett' judgm.:nt of con\iction, th.:\ r8\'if'\\i!l,! 

court. then mus.t rnmand the cuuee for i!npu­

i-ition of :-cnt.enec'' ;. 

1S3 Ill.App.3d ! 20 

ti.69 S.F..2d M"i 

fernnndo LAJATO, Plaintiff-Appellant, 

AT & 'f, l~C-, Defcndant-App<lle•, and 
Third Party Plaintiff tQuinn De\iwry 
Sel'"\·ice, Inc., Third Party Dekndantl. 

!\o. 1-9fr-0-147. 

Appellate C(iurt 0f H'.inoit:, 
Firt-t I)j:,tricl. Fifth Divh;iun. 

Au~- \:i, 1'JH6. 

Affim1cd. 

Po.,,ttria.l 1ni.1tinn ;nu,;t b~ Eh-rt withir, 

day:, of final Jurlgment or trial cnl.!rt will ln::'>€ 

jun~diction to mocllfy nr \'J>C-Jte fi.r,a} 
which i\ entcr('d afrf:r \:l.p1't:' of :·50 

S.H .. .\. 'i:!.fi ILCS 5·'2-l2(L). 

?Yh,tiot< to rH·on,;iikr is fi1>::-t t.lia.l m.-,ti<,n. 
and t.hcr1:fore fall~ v.it'.1in puni1•w of rr:):c,t­
judgnwnt motiun~ which mu,::t lw !llt·d \,·itf'iri 
ao d&ys. afwr d1dl:eng1:.•d .Judgrnent :,- t:r)­

tered. S.H.A- 785 lL1.··s h·"2-1W:i. 

3. Appeal and Err(Jr e;:;3-i.t 

Only ii p()::;ttri:..i! ?mltwn 
v.il; it extend :lm,,., fnr filing: nntir.:c ,1i Hf,pe.J.. 

:-;up.Ct.Huit-'~, Hult< ;)0.1taH l • 

},fotinn tn ;pcf\!J~'.dcr filt'd v;ithin :W tb)'! 

of entry of ~umma.ry ju<lgi:ic•r.t ,.,_,;:i...::. timely~ 

altho•.igb nn certific:ate o:· H:J"\'k<" w~, filed· 
until we-11 after 30 d.;y~. ,-if i•r.try uf :-cum:na.ry 
judgrnent. S.H.A. -;:;ri lLC:S 5~.;:-1lo:t Sup... 

Ct.Rules., Ru\0 :0.1. 

1ndependent con:.ral'lor \\-'ho \1,:as injured 
when ioad.ing t.t'lepbnne c;Jmp:my's hatu--:1;,· 

AJ.t!\i,ug:h tria1 cuur. did r;ul <-•nU'tT 
111oli11n fur reL·or~idt~n:ition of s'..!nHn;.,ry _i.1 
rnent -i~ t~rro:1.t'o:1~ twlief that it d.id nnt Ii' 
jurisdictiun to hear nwtici:L appdlat<=' l'(J 

r_•;·,,,.-ukt ,-n, 
rm.:.r;,· .rndi-::r,.,n1 r, 

,,;q,,·H:11.- 1·1 un '.,, 

!n1'.,·f,<:1i,•' · 

?t!:--<>l1:.i! iL)U!"_\ ,1 

::~1•,' )v:,• F,lr" i :)"!•; 
::-;~'.lrhl !,, in•" .,J 

.\.ppl•al and Lt 

~ JudgIT\t·n\ (_;.;a· 

\eg-!igenn· 

i. \' t:,.: I l l;\·f\('(' 

T-:.,·1•i.""' 
.i.··;i,j, !"'l .• ,i-,1· (:,.Jr:, 

!,,._,,_,.: '-' h,: ;,_,1 ! 
::,.' ,·. , .• ,. ~.:T:1,'. ' ' 

:..;;(..:... L~d•,,f),,' 

::, Balinwnt 

\.-.., 
cl, t.l, 
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LA.JATO v, AT & T, INC. 503 
Clteas218 m.t>ec. 50%, 669 N.E.ld 645 (Ill.App, J DUL 1"6) 

not need to remand to allow trial court to either defeet in hoist or that telephone com­

. d~r merit of motion, as grant of sum- pany lmew or should have known of any 

Judgment required de novo review by dangerous propensities in hoist. 

Uai,, court to determine que.tion of law. 
.. 12, Appeal and Error e=>l69 

. ?,'egligence ea>36 

Independent contractor could not base 
nal il\iury action against defendant on 

ry of premises liability, where he was 

d in bed of his truck and not due to any 
'lion of defendant's premises. 

: Appeal and Error ®'>893(1) 

Appellate review of order granting sum­

judgment is de novo. 

·: Negligence e..1 

To withstand motion for sUI!lllllUy judg­

t in action based in negligence, plaintiff 

t allege facts sufficient to show that de­

ant owed him a duty, that defendant 

ed that duty, and that his injury proxi­

resu!ted from that breach. 

';Negligence ea>20 

Telephone company did not voluntarily 

rtake duty to properly maintain and se­

its battery hoist for transport, where 

pendent contractor, who was il\jured by 

'. t when loading it for transport as result 

··doosening of strap securing motor, bad 

· discretion in preparing and moving 

and there was no evidence that tele­

ne company had strapped motor, that 

· ping was undertaken as protection for 

·- tractor, or that contractor relied upon 

.. ty of strapping. Restatement (Second) 

,Torts§ 823. 

: Negligence '1?136(14) 

.. Whether a duty has been voluntarily 

·· ertaken is question of law to be deter­

ed by court. Restatement (Second) of 

§ 323. 

Telephone company was not liable as 

. tultous bailor for iajuries sustained by 

: ependent contractor when strap securing 

' tor on battery hoist loosened when con­

r was loading hoist for transport., 

ere contractor presented no evidence oth• 
: than inadmissible hearsay run,ors to show 

Contentions not raised in trial court are 

waived on appeal, even in summary judg­

ment case. 

13. Bailment ea>9, 21 

Gratuitous hlillor may be liable for phys­

ical hann caused by use of chattel when be 

knows or has reason to know that chattel is 

or is likely to be dangerous when put to use 

for which it was supplied, has no reason to 

believe that those for whose use chattel is 

supplied will realize iua dangerous condition, 

and fails to exercise reasonable care to in­

fomi user of its dangerous condition or of 
facts which make it likely to be dangerous. 

14. Judgment G;>l85(1) 

Unsubstantiated hearsay statements 

cannot be considered in ruling on motion for 

summary judgment 

Hi. Pleading ¢->236(6) 

Trial court did not abuse its discretion 

by denying motion of independent contractor, 

who was injured when loading telephone 

company's battery hoist for transport, to 

amend his complaint to allege more specifi­

cally facts that there was voluntary under­

taking by telephone company, after trial 

court gr-anted summary Judgment for tele­

phone company, where issue was not th.at 
complaint was deficient in its framing of is­
sues but that e>idence pre,enred in support 

of voluntary undertaking theory failed to es­
U.blish genuine issue of material fact, and 

amendment would be prejudicial to telephone 

company in that amendment was sought on 

eve of trial and five years after inception of 
lawsuit, with no explanation as to why con· 

tractor never before attempted to develop 

facts necessary to withstand telephone com­

pany's swnmary judgment motion. 

Beerman, Swerdlove, Woloshin, Barezky, 
Beeker, Genin & London, Harvey L. Walner 

& Associates, Chicago (Alvin R. Becker, Har­

vey L. Walner, Christopber ;t,,.. White, . of 

counsel), for App~t. 

Dulberg 000205 
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504 2!R ILU)';OIS Dtl'JSIO)';~ 

Wl.!liam ls'. DeYourig, Lcrl'llo :it Kern1t:"1ly, 

Carole C. TubbesLl)g 8'Jrkt:-, \Veaver & J>re.H, 

Chicago, for America.1: Telephone & Tele­

graph. 

Justice GOH.DON ddivered tlw 1ipiniun of 

the Court: 

Thi.➔ is an action for d..un;,.g~s. brnught by 

the plaintiff, Fernanrio Lajato, ari;;;ing frun1 

injuries he incurred while working a..~ an 

indt'ppndent contrJ.\..'t.or for third~party de­

fendant Qui.nn DdivN)' St•r:iet:, Inc. iQuinn) 

to move a battery hois:. owned by rlefendant 

AT & T. AT & T fi.k·d a coutingent third­

party complaint. againH Quinn, not at i~,-uc 

in this appeal. i-eeldng- indernnifica:.ior. pun-u­

ant t.o the> deliwsry se-1"\.ict' r:untrart 1wtWt:en 
Quinn and AT & T, in the ev(•nt pla..i11t.i.:·f 

rceuvered o1 judgment in his ton action 

against AT & T. AT & T :;ubsequcntly filed 

a motion for summary j:.irlgrnent aghln:-.t 

filaintiff which the Lrial comt granted. In 

that order, th!:' court also denieri plaintiffs 

or.il motion rcq:ie.<sting h1avc t~:. a:rn~nd his 

complaint. Subsequentl_v, pl.iintiff fik:d a 

motion to rernnsider, whirh thl' (;l)Ur'.. ulti­

mat..e-l,v strark by reason of it.-: alleged lack of 

juri.c:.diclion Ul hear it, Plaintiff appeal:; from 

the order'i- granting $Ltmmary judgment to 

AT & T, denying his rnMfo:i tu amt;nd hi~ 

romplaint, :inll refusing tn hear hi~ motion to 

reconslrlc:r, AT & T ha.c; moved t.t1 di:m1i.s~ 

lhLs appeal for lack of appdlate juri;,dll:'tion. 

In I\on~mher H/89, pla.int.[ff filerl. u com­

plaint against A'f & T, wherein he all<'g{'<l 

t.hat on July 1, 19&8, he wa_c; on the prembe~ 

of AT & T fm twha!f of Quinn m ordi!f w 
move an AT & T battery hol~t. The com­

plaint further alleged that while perfonning 

that ta.-;k, the hoi:-t fell upon him, eausing 

him injurit'-..$ for which he sought damagt'S 

1'he complaint uve-rrPrl that AT S., T wa..o., 

negligerit. in its failure to ma.in~Rin, i.n~pvct, 

and repair the balt.ery hobt, a:i:d fur AT & 
T's failurt (il warn plair,tiff of th\C propen,,ity 

of Lhe hoLst lo fa!!. In April 199fi, ;\ T & T 

filed its w1swer, spedfkally denying t,ach 

babi:-i for retovery alleged in plain'..iff:-; tom­

plaint The matter was sche<lu\,:,d for trial ir 

.June Hl:.6. 

On April 2-5, 1\'.194, AT &. T filt~d a rr.otiun 

for sumrr1~' jutlgnwnt, alli'ginp: that, based 

upun the undi....:pt;tni fort-,, it Wt.;z dc;l..r that 

(Jwert nu cbty of i:anc lo plain WI \\ith n-::-,J 

to his i;1juri0:::. l n $Uppon i,f its. mouon, 

&: T :0~1hr:1itt.:-•d eXt('q1t..-:. of the deposi 

te.srimuny of plaintiff and a ec.,py of tht: de· 

cry t-t'I"<'ll't'f euntr.Ll't bclwu::i AT & T 

Quin;:. l n hi:- dcp,)sition. p:a.intiff t.:1:-ti 

th;tt (Jn tht> d.ate of the acc:dent. July 1. 1 
he wa.s making pirk-up::: ,1nd del.iverie:,; 
telephone equipmfl1t at vari11u,:. AT & TI 

tions u..s an irnfr:pemlent co:1trartor for 
He :-stated that ht:: had re::·,..'i\·ed instnK' · 

from Quinn da radio to gtJ lo an AT &: 

rmipt'n.,· in Rolling \1t-adows. Illinois, 

srH1e of tht:- accident, tll piek i:p ,1 ha 
hoist antl tn t.ran~p1.1n it to anothttr AT &. 
location in R(,d.iord. lllinois. Approxin · · 

PW.:f of plaintiff's rfr,Jivt•ry W1Jrk for 

inYn1v,"i pick•ups ,md dt>l1,.·l'nt•s (lf AT 

equipment. The plaint.ff :-:tated Lha: AT 

rliri not diree~ him in hi;. rn(wir,v. wnrk. 

rather, a!hv:Nl him 111 u.o;f• hi'- u\1.11 e.\1 

tn d1::.t(•rnline how P<Krl mt•\'C would he 

compli1<!wfl. 

Pl.<laintlff fun.her testifi(•d that ttH• 

ht1i,:.;t., which weigt:-; approximately 

pound.."-. wa."., used ·.n lif_ liatten~."'- wei 

approxim.atdy aoo pDumb up unt.(J :-sh 

Pi.;.intiff de.scr'i.Dr-d the hoist a...: being­
gulur in :-hark:', t,n \,.,r.eeb, and c(,nsi.,;ting · 

)art!t-, hhwk mPuil fra:m- V,,ith a mut,Jr 

hoist aecessorie~ .su.~p(•n<led from the 

mkld!tc d the frame. The han1cring: motor 
;,cc,::,ssorie~ l'ou]d lK pulled t{) nm• :,;idt' of 

hoL"t fr-dml' and secured thert't1) wilh a -

strap and a chain. hxh of which were 
atu..theJ to the hoi..'-t, in order l!J t,t<,bi!.iz.e 

hoist during tr,m.sµort aml when nut i.'1 

p<>rform iL-; batte1;,·-!iftirl.g fmictk,n. It' 

plaintiff~ t'ui-tomary prnctiec to insJ:roed. 

hoist to en~t:rt: th.it tlit> mntnr and 

rb, Wl'rt' firmly su.·a1Td ',\ith the :,strap 

the chain prior tv moving the hoUit. P ~ 

had rnovt'd this p«rticular l:m.c..t oli at 

10·-1..', different OC'ca..c;ions. 

Plaintiff~ (kposi:.ivn fi.u-r.her revealed 

when he reaehed t:le AT & T R(J)ling 
ow~ location, an AT & T ('1:lplo):,.'(:t- d. 

hi.m tn the hni;;t, and that a.ftr•r that 

i:nnver~atifJn, plairdff had no futhpr 

s!,m;; \dth :rnyane, AT & T c-rnploy 

o~hl,n\i:-c, until a..ft.er th• artirlent. 
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LAJATO v. AT & T, INC, 505 
Cite aa 218 tll,D«. 50.t, 66, N.E.1.d 645 (JU.App. t Dial, 19%) 

-• t.iff approached the hoist, he observed agents or servants, until it is delivered to 

its motor and aecessories were already and accepted by [AT & T] • • •." 

• ped and secured to the hoist's frame. 

; testified that he personally examined 

;,strap to ensure that the hanging appara­
_- .was finnly socured to the frame of the 

with the nylon strap and the motor 

·;· before attempting to move the hoist 

: .• tiff then wheeled the hoist to the back 
.. truck and onto his truck's hydraulic lift 

•. orm, which he had lowered to ground-

in order to llfl; the hoist into his truck. 

raising the lift and the hoist from 

· _ d-Jevel up to the truck's bed, plaintiff 

._ d into the truck bed and began to pull 

, oist into the bed. 

· tiff further testified that while pulling 

,l;loist into the truck, the strap around the 

and hoist accessories loosened for rea­

; beyond his knowledge, permittir\g the 

: and the accessories to swing free and 

•: · ht of the hoist to shift towards him. 
· · tely thereafu!r, the hoist fell onto 

· · causi.og him varioUB injuries. Plain­

that there were no !mown mt-­
to the aecident. He also stated that 

two months alh,r the accident, he 

from an AT & T installer that certain 

- laborcra at AT & T had told him that 

,plaintill's accident., they would not use 

• because it was un.safe, and that AT 

!irltimat,,!y smpped the hoist back to the 

'~tion to plaintiffs deposition testimo­

& T submitted the Quinn-AT & T 

contract in support of its motion for 
judgmenL That contract reveals 

·-ga;nn, through its own independent con-

. · perfonned moving services for de-

___ AT & T. The contract required 
. to 

• e, pitk up, load, transport, unload, 

_<lelivcr telephone equipment and other 

· (the "Material"), and perfonn the 

_ services provided for in this agree. 

as ordered by [AT & T] from April 1, 

to March 31, 1989." 

further provided that Quinn or 

have the sole and exclusive care, 

y and control of the Material from 

time it is tendered to [Quinn], [Quinn's) 

In his responso to AT & T's motion for 

summary judgmen~ plaintiff argued that AT 

& T had voluntarily assumed and breached a 

duty to him to keep its premises safe and to 

maintain the hoist such that it would not do 

harm to those moving it. In support of his 

position, plaintiff attached additional excerpts 

from his own deposition, pointing to his testi­

mony that the AT & T heist's motor and 

accessories were already secured to the 

frame of the hoist by the nylon strap and the 

motor chain when he srrlved at the site to 

move the hoist. He also referred to his 

test.imony that there was no motor lock se­

curing the motor to the frame, and that the 

motor and accessories would not have swung 

free after the strap loosened if there had 

been such a motor lock. 

In a hearing on July '2:1, 1994, the trial 

court granted AT & T's motion for summary 

judgment with prejudice. Later at that 

same hearing, the trial court heard plaintiffs 

oral request for leave to amend his complaint 

pursuant to section 2-1005(g) of the Illinois 

Code of Civil Procedure (735 ILCS 5.-2-

lOOS(g) (West 1994)), where plaintiff argued 

that he should be allowed to amend his com­

plaint to show that AT & T voluntarily un• 

dertook to seeure the hoist and did so negli• 

gently. The court denied plaintiffs motion 

to amen~ stating as its reason that '1[i)t's 

an '89 case." 

On August 25, 19\,1, \\ithin 80 days of the 

July ?:7 order granting summary judgment 

and denying leave to amend. plaintiff filed a 

motion to reconsider. However, plaintiff did 

not serve AT & T ,,,th that motion until 

September 18, 1994, at which time he trans­

mitted that motion to AT & T vis facsimile at 

AT & T's request. No notice of motion was 

served upon AT & T until November 9, 1994, 

and plaint.if!' did not file a certificate of ser­

vice for that motion until November 17, 1994. 

AT & T subsequently filed a motion object,­

ing to plaintiffs motion to r~onsider, ...-gu­

ing that the _trial court had no jUiisdiction to 

hear it based on plaintiffs failure to file a 

proof of service \\11,hin SO _days o! the July ?:7 

order. On Janwu-y 13, 1995, the trial court 

Dulba'lJ 000207 
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506 218 ILLINOIS DECISIONS 669 N. E.2d 64!1 

susWned AT & T's objeetion, finding that it 

had no jurisdiction to hear plaintiffs motion 

to reconsider1 and therefore did not address 

the merits of that motion, On January 25, 

1995, within 30 days of the trial court's Janu• 
ary 13 order, plaintiff filed his notice of ap­

peal, both from that order and from the July 

27, 1994 oroer granting summary judgment 

and denying plaintiff leave to amend. 

Plaintiff contends on appeal that the trial 

court ened in granting summary judgment 

because by improperly seeming the battery 

hoist for transport, AT & T negligently per­

formed a voluntary undertaking, and because 

as a gratuitous bailor, AT & T knew the hoist 

was dangerous yet failed to inform plaintiff 

of it..'> dangerous condition. Plaintiff also con­
tends that the trial court abused its discre­

Lion in denying him leave to amend his com­

plaint after the grant of summary judgment. 

I. JURISDICTION: 

Before reaching plaintiffs contentions on 

appeal, we must first addre.s..,c:; defendant's 

motion to dismiss this appeal for want of 

appellate jurisdiction, BeU Fe,Jcro) Savi,igs 

& Loan Ass'n v. Bonk oj Ravem-wood, 203 

lll.App,3d 219, 148 JU.Dee. 559, 560 N.E2d 

1156 (1990), In its motion to dismiss, AT & 

T contends that plaintiff's failure to file a 

proof of senricc \\ith it.~ August 251 1994 

motion to reconsider prevents this court from 

reviewing either of the trial court's July 27 or 

January 13 orders. Defendant argues, some~ 

what obliquely, that plaintiffs motion to re­

consider should not be considered as being 

timely filed, because it was not. accompanied 

by a proof of service, and as a result, the trial 

court was correct in st.ating that it had no 

jurisdiction to consider it. Consequently, de­

fendant would urge that the motion to recon­

sider did not have the effeet of extending the 

time for filing plaintiffs notice of appeal be­

yond the initial 30 day period follov,ing entry 

of the summary judgment order. See Illinois 

Supreme Court Rule 303(a)(l) (155 lll.2d R 

303(a)(l)) (discussed mon, fully below). We 

disagree. 

{l-J] Under Supreme Court Rule 

303(a)(l ), n notice of appeal mUB! be ftled 

within 30 days after the entry of the final 

judgment from which the appeal is W<en, or, 

if a timely p0$t-tria.l motion directt:d at the 

judt,'1llent ts rueo, wiu1ru 30 tliiJI): nflcT t:uc.r,1 

of the order disposing of the last pending 

post-trial motion. (134 Ill.2d R. 303(a)(l)). 

Under section 2-1203 of the Illinois Code of · 

Civil Procedure, a post~trial motion must be 
filed within 30 days of a final JudgmenL 735 

ILCS 5/2-1203 (West 1994). Otherwise. the ' 
trial court will lose jurisdiction t.o modify or r 

vacate the final order which it entered aft.et 

the lapse of 30 days. Archer Da.nieb; .Mid-- ;' 

land Co. v. Bart/4 103 lll.2d 536, 83 Ill.Dec. 

332, 470 N.E.2d 200 0984); In Matter cf; 

Application Of County Trr.a...·<-u.re-r, 208 Ill. ·< 

App.3d 561, 153 IU.Dee. 528, 567 N.E.2d 486,: 
(1990), A motion to reconsider is a post-trial.' 

motion (Elmhurst Auto Pam 1•. Fencl-'I'ufo:' 

Chei=le~ 235 lll.App.3d 88, 175 JU.Dec. 771, , 
600 N.E,2d 122!1 (1992)), and therefore "falls 
v.ithin the purviev,, of poHt-judgment motiom 

which must be filed \\ithin 30 days aft<'.r the::: 

challenged judgment is entered." Sh-0-Dee,i;,'·' 

inc, v. Mich;;~ 263 lll.App,3d 288, 2'JO, 20Q 

Ill.Dee, 729, 732, 636 N.E.2d 1068, HITT 

(1994), Only if a post-trial motion is timel1, 
filed pursuant to section 2-1203 wilJ it extend 

the time for filing the notice of appeal under· 

Rule 303(a) In Matter oj Application ti 
Cou1it11 Trf:asurer. 

[4] Thus, the question as to whether the:f 
appellant's notice of appeal was filed beyond, f 
the 30 da)' period allowed under Rule 303(a), · 

thereby depriving this court. of it.."> juris~ :;y 

tion, depends upon whether the failure to ti1e 
a certificate of ser.'ice vitiated the filing (I' 

the plaintiffs motion to recom,idcr. If we' 
determine that the filing of plaintiffs motion; 

to reconsider on August 2,5 ·within 30 da)'S_' 

aft.er the July 27 smnmar;y jud1,.11nent ordt!r,t: 

was timely, notwithstanding the failure to file; 
an accompanying certificate of Bervice within: 
that 30-day period., then plaintiffs notice ot< 
appeal from both the July 27 and the Janu-, 

ary 13 orde.rs \\'aS timely. This would follow.: 

under Rule 303{a}, since the notice of appeal,' 

wa..s filed on January 25, '\\.ithin 30 days afta:; 

the trial court's disposition on January 13 cl: 
plaintiffs motion t..o recornsidtr. On the otb/ 

er hand, tf the trial court was correct in it8> 
determination that under section 2-1203, the--· 

timely filing of a certificate of senice 

bE- u.ntinwly pW"Sll 
~ii this court 'It; 

"""-

.;. motion tn nffl 

,; :::&een specifitclly pr 

/ :preme C'oun Ru.k· l 
f'.:Jlbcli provirk·i: at pa 

~bi Filfaf; vf t'ap 
Plea.dings ~uh""'-'¾ 

ll'Titt.:cn mot:on.~ . .;.. 
to be filed ;,;hail h,:­
;. eertific..u._, rd er,~ 

ropie;.; hll\'t' bei:fl ~ 

bvc uppl'<t.red ~ • 

tdJ Failure t.o dd 
required b_v thi." n 

impair tfa Jimsd 

die ptrsou of any 
pa..'1.y may obtai.'l. 
.a..Tl<l the em:11. sh; 

party t{i n•imbur,;.e 

the CAl>en~e tlJerPo 

1d·1 (Emplrn.sis addE 

.1 Thu_;;, under Rule­
. , .«fu·er cir t;en·e Mpi 
·.;· ja,ti.~,<lfrtion of th<, t..'m 
·~ed to post-trial 

-~ </ Collin,~. JS.1 
'(Dec. 109, DOG K,E.;; 

./Iol.Jntl1 c_ Ch irnqfJ 1 
lL\pp,3J :l.\!l, 321 t.; 

tlldd thst tht' failuiY 

Defendant c.,nt.:nd.­
,, ~c;."es the failure 
:>;r the motirm bus (h,( 

{In' !o fili:.c a certifirat, 
, l!!ltion L-; dernid oi 

.::fliun. ui :,;.er•e will r 
·'catifi,·au,, unlcs . .., thv 

.-,Jll'e him£-elf. Thu;,;, iJ 

notice doe .. -; IH 
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f5J Defendant next would urgt that if we 
d,-,knnine that tbe January 1!1 nr<lPr i;s.: t.'­

viewable, we should t'on:fine our review solely 
to the corre('tne,;,-: of trlr ui~l <'Otn1':, der,hd 
of its jurisdiction over the motion tu tP.('<1n­

sider. Defendant contends that if we find 
that the trial court's jurisdictional det.emilltl:I· 

tion was erroneous, we should renumd tht: 
matter t;) the trial court U1 allow the trial 
coun to fin;t co1IBider the mrrit (if that mo­
tion. We disagree for the same rea.c;.oru; as 
articulaU:•d in Jfyen t, Health Spedalist..c;, 
S.C., 225 lll.App.3d 68, 167 Ill.Der. tiS, f}('<i 
N.E.2d 484 09(12:J. Thm•e, th£: rourt i-t.aU'.ri 
as follows: 

'-'Defendant Wtially urges us, without dUi­
tion lo ,mthority, to remand thi.s ma.tt<~r ln 
the cir~it court h,:,:cau:;<.'. that court did nN 

addre.!-i,: the merit..« of plaintiffs m<1tion. 
Thi." argument l,etmy;,; a mi~perception of 

the nature' both of the que~tion presented 
aud of our review. ks nokd above, wt· 

consider summary judgm~nt orders rfr 
ntn•o: wr,, like th~ drruit eourl, nmst de­
cide only whether the parties' pleadin).f::. 
nnd other sulnni~ion~ pn:•--;ent ar.. bsu<: of 
triable faet and if not, whether plaintiff b 
entitled to judgment as a matter of law. 
Thi;e, i& a que.<:tion of law, not of faet." 
Myrrli t. HeaUh Spff"iaifat:;. S.C., 22f:i lU. 
App.:3d 6..", 76, 167 Ill.Dee. 225i 231, 5S7 
N .E.2d 4~4. 500 11992i. 

Here, too, the grant of :summar:y judgmtnt is 
subject to iW noi~ review, requiring our df 
rwvo detennination whet.her the submi'ililulli, 
of LlH: pa.i·tieR pre,1ent.ed triable i.s .. -;ues of fact 
und if not wht'thcr ddcndant Wa!o entitled t;) 

a judgm~int a.-; a matter of h.1w. Thus, here, 
a:-; in Myrr~, we ma:,- consider this appeal (]l'I 

it.." rr:erits without the neccs;;ity of a remand. 

ll. MBIIITS: 

I 6 l A.'- noted earlier, plaintiff conwnd~ on 
appeal that the t.rial CDurt. erred in granting 
summary judgment becm.1se the facu-: are 

I. As previously notl·d, al tht· trial kvd plaintiff 
urged liability 00th un the ba,;h o'. pn..:aw;,:-. 
li.i.bibty and the law ~o••~n1mg volunt::i.ry under 
t.;,kings. l-'laintitl ha~ cor1<:nkd on appeal th<ll 
tw cannm bas.e his action against AT & T upon a 
tbcon· of pn::mbts liability as ;, matter of b\\. 
due to tht- holdmg in hi,;,m() i·, Occ;dcmui Clicm­
it:af l't-'tJ'-· 257 lll.App.3d 905, 9H. !'.lt:- I!! Di·,· 
24, J{J. 029 K.E.2d 569,575 { ! 9-i4_1. irn(lf.H a:- l.c 

:cufikient. w tn::at-t' ar: infcrenc-t ihut AT & T 

\'nhnituril,y ,,,u,nmf'A u ,lut,v !n P"'"'l'''..-J.'. 

cure- the battery hullit for trar_-;port, ,-, duty 
whkh was brt:ached as a rc&ult vf AT & T'& 
nf'glig(•nn\. Additionally, plaintiff <'On:.ends, 
for tht> first time u;1 appeal, that there \\.ll.'i 

trrur in J,,'Tll!lting summary jurlgrnent \>t. .... 
caus1~ the fal't.." an· sufficient ti; treat~ an 
inferrnc\:' that li.'- a gratUJt.ou.s bailur, AT & T 
knew tht hoi:--t Wa..'- dangf'rous yet faili-id to 
in.form plaintiff of it,; dan~erOU.'- c-ondition. 
Plaintiff also eontend,s:. t.ha: even if ::;ummary 
judgment was properly cnt-ercd in favor of 
AT & T under the L-.suN-- framed b;: the i 
oisting eomplaint, thr tri;d enurt ahu,-.;Nl its'., 
discretion in <lenying him lean: to amer:d his 
Ctimp!aint pun-uant to Sl°"'1'ti0n 2-H10S1.g_1 o[, 

thf' U!inoi..<:. CoJe of Civil Pr,)tt:dur.._, {7~5 
HI'S fi.1>2:-lOfJS(gl (\\'e,;t Hig..1JJ. 1 

[7, f1J We fin>t addre.s~ pl.,..intiff's conten­
tion that thP t.rfa.l c·nurt Prrr<l in entt•ring 
1,ummary Jndgim·nt pursuant tu the issues-· 
frarm:d hy lhe txi.,a.ing complai.nl. Summa.TJ_, 
judgment fr, proper wht'n Lbe plead.mp, de--:; 
JHJsition~ and af!idaYit~ on file, ct,n:-,trui:d ill 
the light mo1't favorabk- tf1 th2 no:imo,·ing' 
party, establish that there f..;; no genuine i.ssue 
uf material fact and that tt:e mo\ing pa...,·ry il'­
entitled to .i judgment. ~ c. matter nf law •. 
SN> gen!"'ra!ly 73.5 lLCS &·'2--1005 (WfS. 
199-1); Fir:-:t Staic hi.~',mJIJN) Cu. t :\lard.-. 

9mm.'I'// Ward & Co .. :Z67 Ill.App.:~d 851. 201 
Hl .. Dr•t. ~14, 6-12 N.E.trl 715 (li~4J; Torr('B c.. 
City nf Chicagu, 2111 Jll.App.:~d 4!¥.1, i97 TD... 
Dec. !l~"l, 68~ S.E.2d f:H il\¥.H); Gim11;o'JlJ' t 

!' & .U lfrnilup & Air f~o11f!irim1ing, lru:.. ', 
2:i1 lll.App.:3C: 1051, 17E, lll.Dec. 16\l, 599 
:"\.E.2d l !R:1 Of~d_,. Appellntz' rf:\it·w ,fa 
order granting ...;i.;_rnmw·y j~idgrnent L~ tfr·, 
n<1m f,' [}-, J/t;.,~,•link I'. HJ, i'tTi,i.r Corp..: 

;ti).'} Ill.App.ad ~7:i, 21r2 Ill.Dee. :1t..l. {3'f 

N.£.2d 5i5 (l9f14i; Lu S1iilF .\'afii,1,ri/ }fa.JC 
1,. Skidmort, ()u•ir,g,~ & .\furill, 282 II.. 
App.::ld K99, :WO IU.Dee .. 225, G35 :--.·.t.2J 561 

H'.)t Jue 10 ,m~ ,·NH.htiun o! AT & r~ pr"'in·· 
Sc,· ,il,;v ]u,·l.."m ,. l!ihr.,1 !/oul, C,s,:, 

HI App . .'ld 4'17, 214 l!l.[kc. Jl. t-6C 1'.t . .2d Ul 
(199.5",l !iu 3,•1ion bas,·d en rrs:n:iM'-' bbliit), Nt> 

d'.IIY to pl«int:ff cxi~tc{! v.h..:r\· r,!..,iniiff faded• 
show 1h;1t hi-. inions:~ '.'<:r·,; l;;ti.sui b_\ .,r,:} L0~ 

lb:; l•l Lhc Jl!t'!lli~t::c-) 

~~- f f h'•r tftWl 
':"ii,p,,y I"'"-"'"""' 
':cs... u.&,,.,ci,,;; 
:,Jl.!I,; 6'i. ;7• : 
"' 

~1•;::.:1,:ar .. 

<l!:" :ri . .:.._-f, ~-·· ,,t 
., lr11-' :,!"' ·'.(~:-· 
~-~--.-u!,.1 

- phy"".,it'ct'. !'°.~l 

ll!-el.i.;!LL.""-.:•f'1·,, 

-<b tlt· b1.rn. 
othi,r';: n•II, 

H<·:-Ct..itHYl•,-·l 

:S,,, R<,.c0 ccJ!y, I , 

Sn-ric•'_,-, "-:.! iii.:!, 

~ d-?tt·.D~llhHi f ,:, 

IIJ!U.. tJn,.1i.,· P.-i!. 

~ fat!.'- :-a:li.1•1, 

~'1Ct' t!:;.;t d,-:·f, 
er u.r:d:·nn.,l-; ;,!:_',' 

and :-<.·t:U",· ;i;;, il. 

.fn:...t. ·~ i~ :.l!";ti:,. 
:sen.'i.:r ,·,,.~,n-,,! : 1, 

meptrork·:.t ,.·••'.,tr 
:::h,;-, L:ii:1t, "'rid that 

';Ji(,r, :n pr.,,p.1riq:: 
li!on-11rer. pbnt1ff 
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notion directed at -' 
in 30 days after 
r of the last 
4 lli.2d R. 303( 
>f the Illinois 
,-trial mutio 
• final jud 
994). Othe 
isdiction to 
l'hich it en 
An:he-r Dan 
Dl.2d 536, 
1984); In 

Treasu.rer, 
628,567 N. 

lnsider is a 
Pam ic Fen 
!88, 175lli. 
. and there 
st-judgme 
dn 30 da. 
ntered." 
,pp.3d 
N.E.2d 
ial motio 
2-1203 wi 
tice of ap 
• of App 

!'las to wh 
~ was rue 
I under R 
)w-t of i 
er the!· 
itiau,d th 
rt'con..'ilder. 
of plaintiffs 
25 within 30 

ry judgment 
,g the failure ti'> 
te of service _•,,. 

plaintiffs no....,,;" 
, 27 and the · 

This would i .c 
he notice of ,:,t' 

tithin 30 days .. 
1 on Januarv U.'­
iider. On the ·. 
was correct in . ..::½ 

iection 2-120.3, · \ ... 
:ate of sel'\ice 

LAJATO v. AT & T, INC, 507 Cite u 218 JJl,Dec. !02, 669 N.£.ld 64.5 (UUpp, J Dist. 1996) 
· ctional, without which the motion to then a foniori, the failure to serve a certifi. 
i<ler cannot be deemed to have been cate of service will not impair the validity or 
filed, then the notice of appeal in this timeliness of the motion. See In "' Mar­

filed more than three months airer the riage o/Collins. 
. . of the surnmacy judgment order, would 
.Cuntlmely pursuant to Rule 303(a) and 

this court without appellate jurisdic-

e rule is clear that the absence of a 
. ·. cate of service will not vitiate the filing 
" motion to reconsider, This mstter has 

specifically preempted by D!inols Su­
e Court Rule 104 (134 Dl.2d Rule 104), 
provides at parts (b) and (d) as follows: 

) Filing of Papers and Proof of Service. 
eadings subsequent to the complain~ 
·tten motions. and other papers required 

.'lo be filed shall. be filed with the clerk with 
· cate of counsel or other proof that 
have been served on all parties who 

appeared• • •, 

• • • • • 
~ d) Failure to deliver or serve copies as 
· uired by this ntle d<l•• not in any way 
''' pair Ike juri,du:tion of the courl over 
· · e person of any party, but the aggrieved 

may obtsin a copy from the clerk 
the court shall order the offending 
to reimburse the aggrieved party for 

iihe expense thereof." 134 lll.2d R. 104(b), 
)l (Emphasis added). 

us, under Rule 104(d), the fsilure to 
or serve copies does not impair the 

· · on of the court. This ntle has been 
'ed to post-trial motions in In n Mar• 

of Collin,, 154 IU.App.3d 655, 107 Ill. 
109, 506 N.E.2d 1000 (1987) and in 

v. Chicago Title and Trust Co., 24 
p.3d 853, 321 N .E2d 344 (1974), which 
that the failure to include proof of ser­
with a post-trial motion v..ill not invali­
t.he motion or render it untimely. 

,l)efendant contends that Rule l04(d) only 
"' dresses the failure to actually serve copies 

the motion but does not address the fsil­
to file a certificate of service. This con­

tion is devoid of any rationale since a 
ure to serve will preclude the filing of a 

~cate, unless the movant seeks to pcr­
himself. Thus, if the failure to actually 

notice does not impair jurisdiction, 

Defendant's reliance on Vlahaki.8 v. Par­
ker, 3 lll.App.8d 126, 278 N.E.2d 523 (1971) 
(abstract of op.} and lngra.ssia v. Ingrassia, 
156 lli.App.3d 483, 109 Ill.Dec. 68, 609 
N.E.2d 729 (1987) is misplaced. Although 
Vlahakis reached a contrary resul~ it is clear 
that that opinion did not purport to in any 
way con.ider or confront the impact of Rule 
104(d) in its detennination. That opinion has 
therefore been distinguished and rejeeted on 
that basis in Koliath v. Chicago Title and 
Tru,;t Co., 24 lll.App.3d at 357-oS, 321 
N .E.2d at 348 ("Rule 104(d) renders a failure 
to comply with Rule !04(b) • • • non-juris­
dictional • • • [and] the only cases decided 
since enactment of ntle 104(d) which reached 
a contracy result [, including Vlakakis v. 
Parker,] did not consider that provision at 
all"). Likewise, the opinion in lngr,usia 
does not purport to consider rule 104(d) in its 
determination. Moreover, lngra.;sia does 
not purport to deal with the validity or time­
liness of the filing of a post.--trial motion, but, 
rather, with the sufficiency of the notice of 
that motion when given to the opposing party 
only a few hoW'll before the hearing on the 
motion. Hence, /ng7ll8:na is not in poln~ 
since hsre there is no question that defen­
dant bad actual knowledge of the pendency 
of plaintiffs motion to reconsi<ler well in 
advance of the scheduled hearing date on 
that motion. 

Con,equently, plaintiffs August 25 motion 
to reconsider, and therefore his January 25 
notice of appeal, were seasonably filed, not­
withstanding that no certificate of service 
was filed until long after 30 days had passed 
since summary judgment was entered on 
July 27. Since the August 25 motion was 
timely, the notice of appeal filed on Januacy 
25 complied with Rule 303(a) since it was 
filed within 30 days after the trial court 
disposed of the motion to reconsider, albeit 
on jurisdictional grounds, on January 13. 
Accordingly, our juris~ction to review bot!) 
the July 27 and January 13 orders of the. trial 
court remains unimpaired. 

Dulberg 000209 
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;9 N,E.ld 6S1 

, that AT & T 
properly se­

osport, a duty 
t of AT & Ts 
,tiff contends, 
hat there was 
judgment be­
to creute an 

,ailor, AT & T ), 
yet failed to ' 

ous conditioo. '! 
,n if sum!UJllY ,• 
,ct in favor ct:'. 
·amed by the,• 
urt abused mJ 
, to amend ms,: 

2-1005(g) ~' 
rocedure (73i;"· 
I 

)f hi. 
&T 
:,tels 
660 
1jses 
11.1· 

cd 

669 N.E.ld 652 LAJATO v, AT & T, INC, 509 Clteu2HI Uf.Dec. SOZ, 669 N.E.ld 645 (111.App.1 Dut. 1996) (1994). To withstand a motion for summary dence that AT & T strapped the motor to the judgment in an action based in negligence, a hoist, nor any evidence regarding whether plaintiff must allege facts sufficient to show the strapping was undertaken as proreetion that the defendant owed him a duty, that for the plaintiff. Last.ly, and more over­defendant breached that duty, and that his ridingly, even if we were to presume that the il\iwy proximately resulted f:rom that breach. strapping was effected by AT & T there is See DiBenediJtto v. Flora Towrn,kip, 153 no evidence whatsoever submitted 'by plain­Il!.2d 66, _ 178 lll.De7. 777, 605 N.E.2d 571 tiff that he relied upon the safety of that (1992); Ziemba v. Mier.iW11, 142 lll.2d 42, 153 strapping. In fact, the record is clear that Ill.Dec. 259, 666 N.E.2d 1366 (1991). plaintiff himself checked the strapping of the [9, 10] With respect to plaintiff's conten- motor to ensure it was fastened securely tion concerning AT & T's duty ariaing from prior to mow,g the hoist, aa was his custom­its purported voluntary undertaking, section ary practice when moving that particular 323 of the Restatement (Second) of Torts hoist. 
provides as follows: 

"One who undertakes, gratuitoui;ly or for 
considenition, to render services to anoth­
er which he should recognize aa necessary 
for the protection of the other's person or 
things, is subject to liability to the other 
for physical harm resulting f:rom his failure 
to exercise reasonable care to perform his 
underta.king, if 
(al his failure to exercise such care in­

ereaaes the risk of such harm, or 
(b) the harm is suffered because of the 

other's reliance upon the underta.king." 
Restatement (Second) of Torts § 323, 
at 135 (1965). 

'$ee gencral]y, CroBB v. Wells Faryo Alann · es. 82 Il!.2d 313, 45 lliDec. 121, 412 
, .E.2d 472 (1980); Jackson v. Hilton Hot8l-s 
• ,, 277 Ill.App.8d 457,214 Ill.Dee. 31,660 
, .E.2d 222 (1995). Whether a duty baa been 

untari]y undertaken is a question of law to 
detmnined by the court. Gouge v. Cen­

lllinou Public 8""1ice Co., 144 Ill.2d 
, 163 mnec. 842, 582 N.E.2d 108 (1991); 

. ke<>n v. Hilwn Hotel.s Curp. 
•.Jn the instant case, plaintiff has failed to 

ge !sets sufficient to estabw;h in the first 
ce that defendant volunt,ui]y assumed 

undertook any duty to properly maintain 
secure the battery hoist for transport. 

t, it is undisputed that AT & T had 
er control nor influence over the man­

.t · in which plaintiff, an independent con­
r retained by Quinn (who was also an 

ependent contractor), readied or moved 
hoist, and that plaintiff had total discre­

·n in preparing and moving the hoist. 
' oreover, plaintiff did not submit any e,1-

[11-13] Plaintiff urges that even if there 
is no basis for liability under a theory of 
voluntary undertsking, there is a basis estab­
lished for liability under a theocy of gratu­
itous bailment. In that regard, he contends 
that there is a genuine Issue of material fact 
that AT & T, as a gratuitous bailor of the 
hoist, breached a duty to plaintiff to provide 
a safe hoist or to warn plaintiff of its dan­
gers. We first note that contentions not 
raised in the trial court are waived on appeal, 
even In a summary judgment case. Witek,,. 
Leisure TecknolcUY Midwest Inc., 39 m 
App.3d 637, 640, 350 N.E.2d 242, 245 (1976) 
("This rule of waiver applies even i.n a sum­
mary judgment case"); Wiison v. G<mki's 
Food Fair, 196 lll.App.Sd 612, 143 Ill.Dec. 
477, 664 N.E.2d 412 (1990). However, even 
if the argument were preserved, we note that 
there was no evidence presented that AT & 
T breached a duty to. plaintiff as a gratuitous 
bailor of the hoist. 

"[A] gratuitous bailor may be liable for 
physical harm caused by the use of his 
chattel when he knows or has reason to 
know that the chattel is or is likely to be 
dangerous when put to the use for which it 
is supplied; baa no reason to believe that 
those for \\iiose use the chattel is supplied 
will realize its dangerous condition; and 
fails to exercise reasonable care to inform 
the user of its dangerous condition or of 
the facta which make it likely to be danger­
ous." Pagano v. Occid~ ChemAwl 
Curp., 257 Il!.App.8d 905, 913, 196 Ill.Dec. 
24, 30, 629 N,E.2d 569, 575 (1994). 

Dulberg 000211 
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( HJ Pla\nti.ff h:Lc; not procbced evidence 

a,;; to ariy :sperille defed eit,her b the dcb:ib"n 

fir manufacture of the hoi."t )t.,:.df \\'hid, 

would inclicn.te that AT & T had actual or 

const..ructivt~ h.--nowledge that the hoist v,.-as 

unsafe when it was handed O\'er to plaintiff. 

Plaintiff him~elf did not. t~stify as to the 

condition of the hoist except to say that the 

~trap loosericd. Thf' only other evidence thi;t 

plaintiff haB- pn:sent.ed ('Onsi.sts of unsuh . .,,tan· 

tiakd hearsay 8Wtemenw.. In thut regard, 

plaintiff tl't-tifieri in his deposition lll a ron­

vc.rsation which took ph1c:e after thf' aceidtmt 

\\~jth an AT & T in!-t.all0r whn told plaintiff 

that- certain other follow employees had stat­

ed that after plaintiff's aecident they rcfu.-.;(•d 

to use the hoist becauge it Wt4-5 un.s.d'e, an<l 

that AT & T i.:!tinrnwly returned thP h,lst to 

its manufactun•r< Howe\·er, plaintiff wa.-; un­

able to identify tho~f' other AT & T employ­

ees, and ht• <lid not provide any furt.hn <kt.a.il 

regarding thr sp-E-Cifie contf'.nt.'I of their i;t.aw­

ment.."-. Surh u:1substantiated hearsay ~tat.:-­

mcnt~"> ca~not be considered L'1 a ruling on <' 

motion for sumrnar:y judgment. See Certi­

fied hfrchanical Contract.err,')., !w r. Wight & 

Co, In,·., 162 lll.App.:ld :l9I, 113 Ill.Dee. 888, 

515 N.E.2il 1047 (1987) (in deciding a rnution 

for summary judgment, court should it:,,nore 

penmnal condu~ions, opinions and sdf-sPn'­

ing statemenL"> and coni,ider only fa.ets admi1o­

~ibic in evidence undi>r tht> nllf'-" of evtt.lent" ); 

Se<'feldt v. Millikin .Vational Hank (4 Deca.­

iur. lf:>4 IILApp.3rl 715. lOi Ill.Dec. lfil, fi06 

N.E.2d 1052 (]H87) (alttough a complaint 

may pnrport. to rai-;e an issut~ of materfoJ 

fart, summary ju<lt,rn:icnt is appropriate if 

imch L.'\suc is not further rnpported hy f'Vi­

dentiary facts, r.nd in determining the genu­

incnc..<,s o:' a fact, a court ::-.hould ignore per­

sonal condusion:,; and opinions and con.sid('r 

only admi..-;sible fact:,;). 

Piaintiff't,: reliance on Pagunu is not wdl 

taken. There, the cou..rt on appeal <lid find 

an issue of fact a$ to v:hether a defr•ctfrP 

dolly 1n1pplit><l hy the defondant to help movP 

certain barrel drum!.s' of irik r(:ndr.r1.:'d the 

defendant liable under a theory of 1-,ry-at.uitous 

bailmcnt. However, in that case, plaintiff 

gave direct te.,:;timony a..e. to :3pl't:ifk. ub.-.erva~ 

l1ie dl:'focts in the daHy whid1, if believed, 

would es.tabli~h th11t ~he dolJy was defective. 

Here, a..-:.ide from tht' b<1drr...b.1d1le hearsay 

rumorn v.-!-i.ich wpn_, n-ported. the pl:<lnuff 

him~elJ pre..c:enterl flt) ''\'illt-'tict- ,~1 ,-;!iuv. t.:it.l.1uc 

3 dl'foct in t.htc hoi..c;t or that AT & T \..n0w or · 

sbnJd have krwwn 11f any dangerous prnperr 

sitle:-:. h the ho'.st. Conl31..'qUt'nlly, th~ evi-, 

dPnet: pre~ent,cd here Wdi; not effoct.:\e ta­

::.upport a counterinfen-,nre 

;;.ummary _iudgmnt, 

I lhJ Plaintiff nP:,..'1 euntendto tJw.t the tria[l 

rourt erred in it~" refu~al in it.-:: .Jul:_: 27 ordEr;t. 

lo allow hin1 le.av(' 10 amend hi." compL:tint la 

more spccllicaUy hlleye fact.; that tiH:r12 W-dS ··' 

volunt.ar}' undt:rt.aking and t.hat it wa.-.. im 

mented rwglig1mt]y. Wt di;...agYl·t· 

Section 2--lOCJS,,~) of the lllinnl!­

Civil Procedure i735 ILCS i).'2-l005(gi CW 

1!19-1)) pro\·:des a..« fnllov.·:-:.: 

'\µ) Amendment t)f p]eadirig, 

after the ent.r;,-· of a :-:umrnary jud 

the l"OUrt .;hall pt'rmit p](->2dini~i'. to 

am"ndcd upon ju.-;t anrl rea..,;onable tc 

The all1;wai1t·(' of an :::.mt:ndment to tl:t- pl 

ing~ i~ in 1,h(• trial ('Ourt's dfacretion, 

revert>ible error ran on1y hr. found if t.here 

a mariffest abuse nf discretion 

Acn.dent.11 1'. S & S Ro,d Maintenmu'(\ I 

1~6 lll.Zd 25;.), 1Gb 111.I.\!C, 86'2. fxS-6 K 

12:l l (1992). Sc•c al:,.o Mis,:.J'!Jum; t'. 

2.57 H!.App.::ld 9&'i, 

N.L2<l lh9 !liJ94J; Eymfnt l'. 

lh~tri<·I !iv.,q,ital.. 24G IlL.App . .)d 3!-M, 184 

Dec, 50'2, 613 N.E.2d h1f1 11993··. 

A...;, 1wted, on July 27, Unrntdiat.ely Lftcr 

t.r:tu court entf'rcd stimm,.ry jt;.tl 

c1g11.inst him, plaintiff mode an o:-al rno:ioo 

a.rnr.r:.d hi.c: Mmpiaint, as fulluwi:,: ' 

'':'\1H. JOH~SO!\' !Plaintifft- .;mirney~ 

,:,et it out tn :,pedfic,s that they und • 

t hr duty tD ,;,ecur,-, tb~ hobt and the;:• 

gently iwrforme<l thn.t dt.:ty and a,.-; a 

rlaL"ltiff wa...; irijun"<l h:..sNi up0n the 

r;o11 ,,. Pippni. Phillips [,~-,r} rs.."1:, that 

u11d0rt.ake~ a duty to Jo ~umtthing, 

do ,,;o negliger,tly, and some.om, Ls i. · 

th,,:,- a.re ab,;oluwly liab\t:. 

If the fat"t that the Court fr-eb 

p11,n,i.c;(\<:. liahi.lity t'uunL .:ar.not :-Land 

not mean thtn that a nL·gligt·nt ,.l,lu.n 

fsicj underti,kinl{ is not prupe.r 

,L. ; l., 

f><_.eoitiu:1," 

Th(; l><':Lc', 1:(-1,1,,,-j !'· 

s:a:..inr :i·,:,,t ·Jt\ 
2:t,u,,r: ;1., :,:rl':,,!:. · 

\ 1>t• Gr< n,•[i· t: ;, 

µ'Gl"'-..:,,1i :i!!H:::,!;,.! 

~.,rd ,.n 1,J)_1w;:,.L ,-. 

~fr·?"t' rh; '.ria: 

rt_·, ,,1· l , 

' (',_,,.;](; ;.l;q.:1" 

l,:; ;). .. 

(,:r ~urmu1 

!11{(fiJI 
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were reported, 
.ted no evidence to s 

hoist or thut AT & 
1own of any dangero 

hoisL Consequently, 
.ed here was not eff 

mt.crinference for p 
rnent. 

lff next contends that 
its refusaJ in its Jul 

;-ave to amend his c 
lly lillege facts that t 
ertaking and that it 
ently. We disaj,'l'ee. 

005(g) of the Illino · 

-e (735 ILCS 5/2-1 
s as follows: 

mcnt of pleading. 
ntry of a s 
shall pennit pl 
100 just and reasona 

of an nmendment to 

c trial court's discr 
or can only be found 
,buse of discretion. 
: & S Roof Mainte-, 

:, 166 Ill.Dec. 882, 
See also M isse/Jwm 
d 983, 195 IU.D 
1994); Eynzan v. 
ital, 245 11!.App.Sd 
N.E.2d 819 (1993). 

n July 27, immediately 
entered summarv · 

,laintiff made an o;...i 
np1aint, as follows: 

SSON [Plaintiff's atu, 

o specifics that the 
secure: the hoist an 
>rmed that duty and 
,, injured based upo 
<>14 PhiU·ips [sic] 

a dut,v tc do some 
gently, and someone 
solutely liable. 

• • • 
that the Court feels 

ability count cannot stallil 
hen that a negligent vo ·-. 

rtaking is not proper ''y 

LAJATO v, AT & T, INC. 511 
CHcu218 Jll.l)e,c, 501, 669 N.Ud 6-45 (lll.App, 101-t. 1996) 

}There will be no new deps. That's what Jll.App.3d 282, 188 lll.Dec. 332, 618 N.E.2d 

· e evidence is through the Plaintiff's de- 902 (1993) (where allegations in nonmovant's 

sition." complaint are contravened by movant's ex• 

court denied plaintiff's motion u, amend, t.rinsic submissions in suwnary judgment 

that "It's an '89 case. I'll deny the proceedings, extrinsic submissions control); 

: 'on [to amend]." East Side Fire Protection District v. City of 

. c first note that plaintiff never made the BeUevilk, 221 Ill.App.Sd 664, 164 DlDcc. 192, 

·• osed amended complaint a part of the 582 N.E.2d 756 (1991) (nonmovant must con­

·. rd on appeal, except for his oral proposal trovert proofs offered by movant in support 

.. ore the trial judge which, without any of motion for swrunary judgment and cannot 

of new e,idence, essentially duplicates merely rest on pleadings); Seefeldt v. Milli• 

· voluntary undertaking theory which h85 kin National Bank of Decatur. The issue 

• been argued and rejected. Plaintiff's here is no\ simply that plaintiffs complaint is 

tc include the proposed amendment deficient in itB framing of the issues, but that. 

supporting facts therefor in the record 85 discussed, the testimony and evidence pre­

. d be found to constitute a waiver in this sented in support of his negligent voluntary 

of his right tc have the denial of his undertaking theory are deficient. and fall 

est for leave tc amend reviewed. See short of establishing a genuine issue of mat.e-

!son v. Ben A Borenstein & Co., 240 rial fact such that judgment should not be 

p.3d 605, 181 Ill.Dec. 114, GOS N.E.2d entered as a matter of law on that theory of 

(1992) (plaintiff's failure u, tender action. 

ded complaint or u, include it in the Plaintiffs reliance on Loyokt Academy v. S 

te record diminished the appellate & S Roof Maintenance, lru;., 146 111.2d 263, 

's ability to detennine whether the pro- 166 111.Dec. 882, 686 N.E.2d 12ll (1992) is 

.. amendment would provide a viable not well taken. In Loyola, the court on 

against defendant, and constituted appeal set forth four factors tc determine 

of right to a review of the denlsl of his whether the trisl court had abused its discre­

. t for leave tc amend). See also [gna.,-... tion in denying a section 2--100$(g) amend, 

:i Nurbu4 271 lll.App.3d 522, 207 Ill.Dec. ment, including whether the proposed 

·· 648 N.E.2d 285 (1995) (no abuse of amendment would cure the defective plead­

~· ti.on in denying motion for leave to ing, whether it would cause prejudice or sur .. 

·' d complaint where movant orally moved prise to other parties, whether it was timely, 

.. ll..lllend yet failed to submit proposed and whether previous opportunities to amend 

· ent to trial court). the pleading could be identified. 

~Oiwithstanding waiver, even if we were 

-.. ·ew the amendment which plaintiff oral­

' posed, we would find no abuse of dis· 

· • n by the trial court in denying plaintiff 

to amend. As already discussed, there 

ample evidence before the trial court to 

· rt its conclusion that the facts in this 

'. as revealed in the summary judgment 

.· · ions would not permit a pleading 

•'· could allege a valid cause of action. 

·. ver, by the same token, even if the 

· t were amended to more specifically 

a voluntary undertaking 85 requested 

e plaintiff, the allegations of the com­

. t would be superseded by the extrinsic 

· al.ready submitted which as noted would 

for sununary judgment. See Werck· 
·n v. Bucher Petrochemicai. Co., lW8 

Applying these factors in order, in the 

instant case the question of whether plain­

tiffs proposed amendment would cure the 

defecm·e pleading is not relevant, _because as 

already discussed, AT & T succeeded In its 

motion for summary judgment not because 

plaintiff's complaint was improperly pleaded, 

but because the evidence presented at sum~ 

mary judgment shows no genuine issue of 

material fact regarding the allegations in tho 

complaint. Werckmtlwiri v. B'>iilwr Petro­

chemic.al Co.; East Side Fire Proteclwn Du­
trict v. City of BeUeviUe. Taking the second 

and third Loyola factors tcgether (whether 

there would be prejudice or surprise to AT & 

T and whether the proposed "'1landment w11s 

timely), t!>e .i:ecord .is ample to l!llpport the 

trial ,:oµrt's det.ennina\iQn that the l!llowance . 

Dulberg 000213 
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512 218 ILLINOIS DECISIONS 

of an amendment would in fact be prejudicial 

to AT & T, inllofor as the amendment w .. 

being sought on the eve of trial, five years 

after the inception of this lawsui~ with no 

explanation from plaintiff as to why he never 

before attempted to develop the facts which 

would be necessary to withstand AT & T's 

motion for summary judgment See Mendel­
son v. Ben A Borenstein & Co. (no abuse of 

discretion in denying leave to amend follow• 

ing grant of summary judgment where pro­

posed amendment was sought beyond the 

pleading stages). See also /gnar,ki v. Nor­

ln,t. 

The final Loyola factor is whether plaintiff 

had sufficient prior opportunities to amend. 

To that exten~ we note that plaintiff indeed 

had substantial opportunities to amend. Al• 

though plaintiff complairu, thst AT & T never 

gave him notice of any deficiency in his com­

plaint which would require amendment be­

cause AT & T never ffied a motion to dismiss 

prior to filing it,; motion for summary judg­

ment. it is axiomatic that a party can amend 

its pleading on its own motion. See 3 R. 

Michael, Illinois Practice, ch. 26, at 446 (West 

1989). The case of Evam v. Uniud Bank of 
Illinois, N.A, 226 lll.App.3d 626, 168 Ill.Dec. 

533, 689 N.E.2d 933 (1992), upon which plain­

tiff relies, does give credence to plaintiffs 

contention under the fourth Loyola factor 

that the failure of AT & T to challenge his 

pleadings prior to its motion for summary 

judgment deprived plaintiff of any prior op­

portunity to amend. However, we note that 

in Evam, the court on appeal did not rely on 

that factor alone in finding that the trial 

court abused it,; discretion in denying the 

plaintiff in that case lesve to amend, but 

found that all of the Loyola factors sup­

ported that plaintiffs motion for leave to 
amend. 

In any event, even if plaintiff were correct 

in his reliance upon Evam, we need not 

consider its application here, A, already 

discussed, the issue here is not whether the 

allegations of the complaint were sufficient to 
state a cause of action based upon a vohm· 

tary undertaking theory, but whether the 

facts adduced were sufficient to create an 

inference to support such allegations. See 

Wen:kenthein v. Bucher Petrochemical Ci,; 

East Side Fire Prot,cticn Diatrict v. Citll 

Bdl,r.willc. AII pr(wioualy l'l.otoA, tho I,: 

submitted here are insufficient to raise 

an inference. Hence, we find that the 

court's denial of the motion to amend was : 

an abuse of discretion. See Rega:, v. 
awd Radiologist,s, Ltd., 230 lll.App.3d . 

172 Ill.Dee. 553, 595 N .E.2d 1223 (I . 

(where a cause of action cannot be 

even after amendment, le.ave to 

should be denied). 

For the foregoing reasons, the judgm 

the Circuit Court of Cook County is 

McNULTY, P .J., and HOURIHANE, J. 

concur. 

283 lll.App.3d 112 

669 N.E.2d 655 

The PEOPLE of the State of Illino -
Plaintiff-Appellee, 

v, 

Vernetta CASSELL, Defendant­
Appellant. 

The PEOPLE of the State of lllino· ' 
Plaintiff-Appellee. 

v. 

Curlee SIMMONS, Defendant-Appell 

Nos. 1-94-2782, 1-95-1380. 

Appellate Court of Illinois, 
First District, Fifth Division. 

Aug. 9, 1996. 

Rebearing Denied Sept. 11, 1996. 

Defendants were convicted in the · 

Court, Cook County, John J. Moran, J, 
aggravated criminal sexual assault, and ·. 

defendant was convicted of additional · 

of home invasion and aggravated kidnap · 

Defendants appealed. The Appellate -

McNulty, P .J., held that: (1) circuit 

had adequate basis for it.s determination 

,'ictim was not entitled to assert pri 

Cite, 

t. of force in ordc•r tc 

nth victim to sur 
<l criminal SC>.."ll8 

clent e\idence tru 
d victim to sapp 

onv.iction; (4J , 
ctivc- a~si.,:;tan 
·ho drove vehi 

ncy room nu.rst 
im identified d 

ed her fr, 

esses C=>29,i 13. l I 

court had adeq1 
or aggravated rrir 

etermination th 
assert Fifth A 

victim's t.cstirnon 
where, in response t 

a.,; to why she wan 
·1d:ctim never C.\l}res 
of being charged \\it 

she could not rcmcrr 
•·. V.S.CA. Coru;tJ 

iln..,es ¢-'297( I) 

Pri,iJege air.inst 
against compulso1 

to establish 
CA Const.Amend. 5 

t•, Although l\itness it 
" ge to refuse to an 

tu incriminate him 
by Fifth Amenc 

instances where \Vi: 

to belie\·e, he o-r­
or hernelf to pro 
. U.S.C.A. Cons: 

Once v,;tness a.._<.Ser 
dment pri,ilege no· 

or hen;elf, trial cou 
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a copy 
.ween 
,, plain 
cident, 
i and 
arious 
:mtra 
eceiv 
go 

idow~ 
pick 

to ano 
ois. 
ry ,ror 
,liveries 
stated 

appro, 
ba. . 

is up 
,ist aE 

• and toreiiliiii 
t with 
,ied 
'h:-.n -
~to 

LAJATO v. AT & T, INC. 505 
-t CIU. u l 18 Ill.Dec. 502, 669 NJ:..2.d 645 (JU.App, t Di.at. 1996) 

:.· t.ilf approached the hoist, he observed agents or servanta, until it is delivered to 

c its motor and acres.sories were already and accepted by [AT & T] • • • ." 

· ped and secured w the hoisfs frame. 

.,tolso testified that he personally examined 

>itrap w ensure that the hanging appara­

.•_ was fumly secured w the frame of the 

• with the nylon strap aDd the mowr 

: before attempting to move the hoist, 

• · tiff then wheeled the hoist w the back 

· truck and onw his truck's hydraulic lift 

, orm, which he had lowered w ground­

,, in order to lift the hoist int<> his truck. 

· raising the lift and the hoist from 

·' -level up to the truck's bed, plaintiff 

. . d int<> the truck bed and begaD to pull 

· oist into the bed. 

• . tiff further testified that while pulling 

l10ist into the truck, the strap around the 

, and hoist accessories loosened for rea­

··; beyond his knowledge, pennitting the 

'. and the accessories to swing free and 

,\,,eight of the hoist to shift towards him. 

·· · tely thereafter, the hoist fell onw 

· , causing him various injuries. Plain­
that there were no known wit­

to the accident. He also stated that 

two months after the accident, he 

from an AT & T installer that certain 

laborers at AT & T had told him that 

,plaintiffs accident, they would not w;e 

' . · because it was unsafe, and that AT 

::f1limate]y shipped the hoist back w the 

)1ddition w plaintiffs deposition testiroo­

& T submitted the Quinn-AT & T 

•. contract in support of its motion for 

judgment. That contract reveals 

·Quinn. through its own independent con­

.• performed moving services for de­

AT & T. The contract required 

to 
,. · e, pick up, load, transpo~ unload, 

'.
0 

deliver telephone equipment and other 

· • (the "Material"), and perform the 

,;ervices provided for in this agree­

as ordered by [AT & Tl from April 1, 

to March 31, 1989." 

t further provided that Quinn or 

have the sole and exclusive care, 

• and control of the Material from 

ti.Ille it is tendered to [Quinn], [Quinn's] 

In his response to AT & T's motion for 

summary judgment, plaintiff argued that AT 

& T had voluntarily assumed and breached a 

duty to him w keep its premises safe and w 
maintain the hoist such that it would not do 

hann to those moving it. In support of his 

position, plaintiff attached additional excerpts 

from his own deposition, pointing to his testi­

mony that the AT & T hoist's motor and 

accessories were already secured w the 

frame of the hoillt by the nylon strap and the 

motor chain when he arrived at the site to 

move the hoillt. He also referred to his 

testimony that there was no motor loci< se­

curing the motor w the frame, and that the 

motor and accessories would not have swung 

free after the strap loosened if there had 

been such a motor lock. 

In a hearing on July 27, 1994, the trial 

court granted AT & T's motion for summary 

judgment with prejudi,,,,_ Later at that 

same hearing, the trial court heard plaintiffs 

oral request for leave to amend his complaint 

pursuant to section 2-1005(g) of the Illinois 

Code of Civil Procedure (735 ILCS 6/2-

1005(g) (West 1994)), where plaintiff argued 

that he should be allowed to amend his com• 

plaint to show that AT & T voluntarily un­

dertook w secure the hoist and did so negli­

genUy. The court denied plaintiffs motion 

to amend, stating as its reason that "[i]t's 

an 189 case." 

On August 25, 1994, within 30 days of the 

July 27 order granting summary judgment 

and denying leave to amend, plaintiff filed a 

motion to reconsider. However, plaintiff did 

not serve AT & T with that motion until 

September 18, 1994, at which time he trans· 

rnitted that motion to AT & T ,ia facsimile at 

AT & T's request. No notice of motion was 

served upon AT & T until November 9, 1994, 

and plaintiff did not file a certificate of ser­

vice for that motion until November 17, 1994, 

AT & T subsequenUy filed a motion object­

ing to plaintiff's motion t-0 reconsid~r, argu• 

ing that the trial c~urt had no jurjsdiction to 

hear it based on plaintifl's failure to file a 

pro<>f of service within SO days of the July 27 

order. On January 13, 1995, the txial court 

DUiberg 000218 
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de,bridement and skin grafting. ln Frm1mw~ 

a two-and-<mc-hslf-ypa.r-nld girl susuifrwd 

thinl-dt!gret< burns that requited at lea:;t. s.t'\'­

cn B-urgeries, lndu.ding t-wo l,;hin ~"'I"a.fu- and 

crintinul!d vh.vsicul thrrapy t:'Veh :;('\'er.al 

years a.ft.~r receiving the burns. ln ,V1ogrdt>, 

a 17-month-old baby hoy t-\\l!'itafned burns 

from hot water, resulting in penrnment RC<tr­

ring iwro::.;-, fi0% of hiis body and, due to the 

burning of hie; gen.ital aJ"f'...a, poR.i;-.folc pemia­

t1en1 rlama).t(~ lo hiH repmductive capacity. 

ln R&f,ilrTs, the d€fondant poured grain alco-­

hul oh top of th(c fcma:e vktim\ head <1.nd 

then threw a lit match at ht~r, e,1.u~in;;r htr 

head, fate, che$1 and p<1nts u1 ignite, 

ln li!('i:t of the uhun.,•-dtJid ea .. ">e la\\, l 

WOLlkl :rPvenw defendant's- eonvittion fot hi:i 

now, hat1f•ry. 

Dl!fondam wa.s properly eomic:.ed f•f :,..g­

g:raYatkd battery .sgainst a child, howen:1 r, nn 

sentenN• v.·as imposed for that crime. If a 

re\lcv.'lng court reverst•s a convictfon on 

which the SE!nU>nce wa..c; irnpo:,,e<l. it can rt>­

mand for ~ent.encing- on a ronvk'tion on 'l+hlc.h 

no sf:nte.nce was i.mp-of.&.L Such prott.'.ss ha.'-' 

be-en approved in People 1,. f)i.x~m, 81 Ill.2tl 

346, f,3 lli.!Jec. 442. •l;l.8 N.E.2d !S(l 0,1,2, 

and PrnpJ.p i', Frantz, lhO In.App.:~d 2!#1, 800, 

10a Ill.Der. ti49, &0? !\'.B.2d %6 (19&3} ("!i]f 

the re\Jie ...... ing- court ;.ct.,., to a.trmn the incum­

plete judgmtnl uf convlctfon, th(• n,YiewinR 

tourt tht•n must remand the ca11~e for impo-

6ifam of Sentence"). 

283 Ill App.3d !2ti 

66'0 NE 2d t-45 

Ft-mando LAJATO, Plaintiff-A_ppcUunt, 

v. 

AT & T, INC., !Jefendant-Appellee, and 

Third Party Plaintiff (Quinn Delivery 

&n·ice, Inc., Third Partr Defcndantt 

Na, l-!)5-0.1-47. 

Appell.1k Court of llillwi.~, 

First Di.~t.rkt, F\fih Pi-..'ision. 

Au,::. !1, lH9G. 

Indepe-m3t•nt tontrutt~-.r wh1J wa.'- Lr0ured 

v:ht>n kw.ding telephone company't- flattery 

hoikt for tn-i.n~pnrt ln·ourhr tJegligaJtt v.etion 

«-gainst t.e1ephmH: eumµan,\·. Tb.c Circuit 

Cuurt, Cook County. A..!idwn,y J. Br,st'o, ,L. 

grantl.'d .;urnr11<u-y jL1dgrnent for !J•kµhorw 

c-ompany. C<mtr.:.ewr appt.:a..!e<l. T}w AppPi-

1.iite C.1Jnrt, Gordo:i, J,, b:-kl that: (l) Lontrac-­

t.or';\, motfotl for rN'rrnsi<lr.ratfon wa.,;;, timely: 

(Z) tdephon(' lY1mpany had not vo1untarfl_, 

undertaken duty to properly maint.giJ; and 

st'eure hatt.£'.ry hulsr, for tr:rn,:;port; !3; tt:lt­

phrmp romJ1My wa,;:; not liable 1.s i,'Tuttiitt<tlio 

hai.lor; and (4J trial c-ourt did not a.bu~e it.-. 

discrelion by denying contractor's morivn tu 

amend hi:,: complaint. 

Affimwd. 

l. Judgment e::=>321, .'lHfil n 

Pnsttrial motion mu~t br· 

dash u~ final juOgmt>nt or tr¼.l <-'nlln "Rill lo:s.e 

jurisdiction to morlify (-r \'at<':itt· final 

which it !:'tlt~rf>d afler lap:i,~ l,f 30 

S.H.A. 7:::tG I LCS 5'2-120;3. 

l\fotiv:l tt1 !'H'<lfit-tder i~ po,::nrial moti11n, 

ahd thc-refor,~ fall.f.. within p:i:rvirv.: <,f p()St~ 

judg11wnt rnmlon:; wl::irh mu.:-:; he file-rl .,, ithin 

30 day:-. afkr rhailen!!•'d j:.idgme:it 

tere<l. S.H.A.. 7:35 JLC:-: F>-'2~120::t 

Only if po;;ttri,tl nwfii.J!l i..s. timely tiled 

v.i.ii it extend. time for filing no~.ke uf <tppeal 

Su.p.Ct.Rnle;,;, RuJta 303(a_!O 1. 

.f. Judgment 0=-'lS6 

).fo:i0n tD i"N'(>n:sllit.:r filt:d \-';ithin :w days~ 

o! <entry nf summ:,ry judgnwnt ~•a_.;. timely~ 

although nu certificatt.~ 0f .c-Pr,..ice wa~ flied 

until wel! after- 30 day-:,; of P:1t:ry sii :-ummary 

judgmPnt. S.H.A. ':':~.~ ILC~ fi''2-1ZO\; Sup,. 

Ct.Rulei-;, P.uli· 10-t 

Alth(.•llfh triai tuurt did r,,,r. ,•n\.t-rl' · 

rnoti;m fur rec1msidPr<>ti(m of .,uirnnar_\ judg.; 

rnPnt in <::rnltli.'OU.-c bt_,ljpf that it did not ha~· 

,.,,n.~t1 l,0 r Tn1°n; ,,] 

rr..;.,...ry .iwi.0n,.·m ,, 

ei.J-1.f.¼:[la;t• :'1 llr\ /,·, 

lr1d,·1•1·,;_it,:;'. 

fwr.-,,111aJ ,ny.u:_. " 

::-:t•<,r.\ ,,( ;1rPrn1.-­

::j:u·i,,! i:i b1:d 1,;" i 

,"ur.dniun 1,:' ,J,-:·u. 
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~:, ,,..:.:1, ,,j 

l ,'/•-;,J;,,,r.r 

.::....,.i, .'"l~,;.,:,. ::,,,_, 

~,.::~. 1:.- !,;t1:,:•· 

;t;,.::.,; .. -::/!(·f:( (',,, 

:!)...,-_~; ·.,:\ui 1-,.,,i 

cf ;,,.. :',·Linµ 

~ :i: . ._,,n,u,,, 

X-&..'-:. ;.;:,! ti:,·r 

.ii.a.:\·:,': ,i:" .<!·,.i 

·li T,··rs.-. :~ :;J;; 

~.•.--: t.,r ,., ... 

'\'".,,_.~, :-;::;:-; 
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LAJATO v. AT & T, INC. 503 
q· Cltut 118 lll.Dee. 502, 669 N.E..2d 645 (Ill.App.! D11L 19t6) 

not need to remand to allow uial court to either defect In hoist or that telephone com­

. der merit of motion, a.s grant of •um• pany knew or should have known of any 

judgment required de novo review by dangerous propensities in hoisL 

!law court to derermine question of law. 

·,Negligence e>a& 

·; Independent contractor could not base 
.. nal iruury action against defendant on 

,. ry of premises liability, where he was 
· d in bed of his truck and not due to any 
. , '!ion of defendant's premises. 

"'_:Appeal and Error e>893{1) 

:: Appellare review of order granting sum­
.. judgment is de novo. 

'Judgment e=>185(2l 

,• Negligence e,,J 

To withstand motion for summary judg­
t in action based in negligence, plaintiff 

•· t allege facts sufficient to show that de­
ant owed him a duty, that defendant 

ed that duty, and that his iruury proxi­
reaulted from that breach. 

iNegtigence e,,20 

,. Telephone company did not voluntarily 
e duty to properly maintain and se­

• its battery hoist for transport, where 
" pendent contractor, who was ir\Jurcd by 
' . t when loading it for transport as result 
i)oosening of strap securing motor, had 

discretion in preparing and moving 
and there was no evidence that rele• 

ne company had strapped motor, that 
ping was undertaken a.s prorection for 

r, or that contractor relied upon 
, • of strapping. Restatement (Second) 
Torts§ 323. 

Negligence eo>l36(14) 

Whether a duty has been voluntarily 
ertaken is question of law to be deter­
ed by court Restatement (Second) of 

§ 323. 

Telephone company was not liable as 
· tuitous bailor for iJrjuries sustained by 

, ependent contractor when strap securing 
· tor on battery hoist loosened when con­

r was loading hoist for transport, 
. ere contractor presented no evidence oth­
' than inadmissible hearsay rumors to show 

12. Appeal and Error e=>l69 

Conrentions not raised in trial court are 

waived on appeal, even in summary judg. 

ment case. 

13. Bailment ""9, 21 
Gratuitous bailor may be liable for phys • 

ical hann caused by use of chattel when he 
knows or has reason to know that chatrel is 
or is likely to be dangerous when put to use 
for which it was supplied, has no reason to 
believe that those for whose use chattcl ia 
supplied will realize it.s dangerous condition, 
and falls to exercise reasonable care to in• 

fonn user of its dangerous condition or of 
facts which make it likely to be dangerous. 

14. Judgment e,>J85(ll 

Unsubstantiated hearsay statements 
cannot be considered in ruling on motion for 
summary judgment. 

15, Pleading e=>236(6) 

Trial court did not abuse its <liscreuon 
by denying motion of independent contractor, 
who was iJrjured when loading telephone 
company's batrery hoist for transport, to 
amend his complaint to allege more specifi­
cally facts that there was voluntary nndcr• 

taking by relephone company, after trial 

court granted 6UillilUU"Y judgment for rele­
phone company, where iasue was not that 
complaint was deficient in its framing of is­
sues but that evidence presented in support 
of voluntary undertaking theory failed to es­
tablish genuine issue of material fact, and 
amendment would be prejudicial to telephone 
company in that amendment was sought on 

eve of trial and live years al'wr incept.ion of 
lawsui~ with no explanation as to why con­
traclor never before attempted to develop 
facts necessary to withctand IAllephone com• 
pany's swnmary judgment motion. 

Beerman, Swerdlove, Woloshin, Barezky. 
Becker, Genin & London, Harvey L. Walner 
& Associates, Chicago (Alvin R. Becket, li!lf• 

vey L. Walner, Ch;istopb!'I" A. White, <>f 

counsel), for Appellant 

Dulber9 000216 
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V{iJlia.m F. DeYoung, Luret.W SL Kem,t'{iy, 

Caroll• C. TubLc~ing Ibrke, \\!caver & Prell, 

Chicago, fo1· American Telephone & Tde 

graph. 

Justice GORDON delivert!d the- t•pininn uf 

the Court: 

This is an action for damag:t>-s brought by 
the plaintiff, F0rnando Lajat-o, ari;-1.inf from 

injuries he incurred while working a:: an 

it1deppnd.ent cor.trart.or for third-party dt­

fenrlant Quinn DeliYers Servicl', Inc. <Quinnl 

to move a battery hoi.st owned hy defi:•ndant 

AT & T. AT & T filed a contingent third­

party complaint. against Quinn, not at is,.iw 

in Ltris appeal, seeking inOer.1ni:fiC'ation pursu­

ant to t.ht> deUvery service contra.ct between 

Quirrn and AT & T, in the 1cvent plai.ntiff 

rt."'tuvered o j~dgrnent in his tort aetion 

against AT & T. AT & T sub5equ(:ntly filed 

a moLion for i:,,.ummary jwlirment ag:aini-t 

plaintiff which the trial cuurt granted. In 

that order, the court also denied plaintiffs 

vr.i.l motion rcque;.:.ting lea.ve t(i amend hi,: 

complaint. Subt>erptt>nt!y, p!a.intiff filed a 

motion !.o reconsider, which the court uJLi. 

matcly ~truck by rea:.on of it.,-: alleged lack of 

juri~diction to ht>..ar it. Plaintiff appeal:-, from 

the orders granting summa..•:v ju<lgmt•nt tu 

AT & T, denying hif mot.ion ttJ ampnd his 

complaint, anci refusing m hear his motion tl'J 

reconsider. AT & T ha.s; mo\·e<l to <ll,"mi.'i.'i 

this appe.al for lack of Appellate juri.sdietion. 

ln Nlivember 198~. plaintiff filed <1 (·om­

plaint against AT & T. whf:rein he al!eged 

that on July 1, 1988, he WM on the JiremiBc,s 

of AT & T nn behalf of Quinn in order U1 

ffi{)\'C an AT &. T battery hoist. The cum­

plaint further alleged that whik pr;rforming 

that task, the hoLc;t. fell upon him, causing 

hirr, injuries for wh.ich he ,;ought <lamagt--,'>. 

Th"' <:'ompla.int avi:•rn?d that AT & T wa., 

negligent. in its failure tu rnaint.ain, iasp~ct. 

and repair the battery hoi.:,t, and for AT &. 

'J'\; failun_, t,o warn plaintiff of the 1wo1wnsity 

of the hoist tu fall. In April 1~80. AT & T 

fut,>{} it...., answer, specifically denying each 

baois for rcconiry alleged in plaintiff~ nim­

ph.Unt. The matter t\'n-"l scbxh1l(':<l for tri:,,l ir. 

June 199,i 

On April 25, 19!11, AT & T fih•tl a mot.irm 

for :;ummary judgnwnL alleging th~r. ba .. -.;;pd 

u11un tht' undt...'l)lUkd fact.", it w,i.- dear that 

owed no rlut:, 1,f can, w plaint.ill\~ !th r,,,.J 

to his injuries In support 1_1f il~,,; mr1tio~. 

& T :-;ubmit.ted neerpt.:,; of tht· deposi · 

t.e~tirnony of plaintiff ~ml a e(.,PY of the de · 

ery M~rviCL'1: C'ontran her.Teen AT & T · 

Quinn. In hi~ deposition, plaintiff tt'Sti 

that on tbt' datt.> of the arcident, ,July L 1 

he wa..:.; makng pick-up:- and ddi\·erie.s 

t,elephnne equipment at varion:-: AT & T l 

t-lons a-"' ar. indcp<'ndent contractc1r for 

}k stated that hr, had rt::•C'ei\'t:d in . .:tnw · 

from Quir.n vfa r~idin t11 go tD an AT & 

propcr:y in Rolling :i-foadows, 11lin.Jis, 

sc:ene ,)f tht' al'cident, tu pick up a ha 

iwi:::t and tA.i trant-pm1. it to another AT &:' 
location in Rvekforrl, Illirwi~. Ap1•ruxLn · , 

!IG'i of p'.aintiff>- dHivl'ry v.·1,rJ..: l~lr 

involved pitk-ups and dP!iwrie:-, uf AT 

rquipnwnt. The plai:1Liff :--tated t.hat AT 

did not din:cL him in hi~ mrJ\lr:~~ wc,rk. 

r:.tht:r, .:dlo\vt•d hL--n to use hi:-; own e:q 

to dctennim: hnw Pach move \,·ouid be 

con~pli~/:cd. 

Plai.nt:ff further tr:f:tified that thf:: li 

noiH, whirl': wtighs approxirnattly 

pound~. wa." u:-,t:'tl to lift batterie.-; Wt'.. 

appruxirm,tely :){){J pound:, up ontc, ,;h 

Plaintiff des.criLed the hui.~t a::- L(:i1;g 

gular in ;.;hupe, on wheel.s, and consisting 

hlrf;f', b!ark mewl frame \\it.b a motor 

hoi:;t a.ccessorie:-, ~u1:1pended fomi the 

middle of the framt. The hanging nwtor ' 

;.(•cet-sorie:. c,)u!d be pul!ed to Gfit side of. 

hoist frame <md ~et.'ure<l theretu \Aith a 

stntf) and .:i chain, lxith of whi~r. were 

atWche<l to the hoi:-t, i~1 order v, ,o.¼.hilize.· 

hoist durfr,g tr-.;nsp,irt. and when no: m 

pQrfc.nn it:-: hattcry-~ifting- functi(Jn. It. 

plaintiff~ cu1nnmary pm.diet• to in:--Jx.d' 

hoi.t=.t to l'n...;ure th;,t the motnr and r 

rie:-. were fmnl:,· :>~'l·ured with the ~trap 
th1..• cha.in prior to mo\:ing tht• hd.-:t. P • 

had rr.ow·rl th1R particular hm.-.t on at 

10-1;\ different m'.ca..'->tons. 

Plaintiff:-- drfot.1::>itiun further n:1\·f',aled , 

\.,:hen he reached tht: AT & T ffoltn~ 
ow:- \(1cation, an AT & T e-mplnyel:' a· 
hi.m to the boi.st, and t ha1 aft;:-r that 

c11m·ers<iti1:n, plain~jff had n<> further 

s;nn:- ¼ith anyun0, AT & T (•mpluy 

other·wi."'t:, untiJ a~t.er th:'. ac,:ident. 

:: ,-- ' 

C 1133 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 279 of 464

506 218 ILLINOIS DECISIONS 669 N.E.ld 649 

sustained AT & T's objection, finding that it 

had no jurisdiction to hear plalntifl's motion 

to reconsider, and therefore did not address 

the merits of that motion. On January 25, 

1995, within 80 days of the trial court's Janu• 

ary 13 order, plaintiff filed his notice of ap­

pc,l, both from that order and from the July 

27, 1994 order granting summary judgment 

and denying plaintiff leave to amend. 

Plaintiff contends on appeal that the trial 

court erred in granting summary judgment 

because by improperly securing the battery 

hoist for transport, AT & T negligently per­
formed s voluntary undertaking, and becaUJSe 

ea a gratuitous bailor, AT & T knew the hoist 

was dangerous yet failed to infonn plaintiff 

of its dangerous condition. Plaintiff also con­

tends that the trial court abused its discre­

tion in denying him leave te amend his com­

plaint after the grant of summary judgment. 

1. JURISDJCTWN: 

Before reaching plaintiffs contentions on 

appeal, we must first address defendant's 

motion to dismiss this appeal for want of 

appellate jurisdiction. Bell Federal Sa.uings 
& Loan A••'n v. Bank of Ra.ven.,wood, 203 

Ill.App.3d 219, 148 IlLDec. 559, 560 N.E.2d 

1156 (1990). In it.s motion to dismiss, AT & 

T contends that plaintilfs failure to file a 
proof of service with its August 25, 1994 

motion to reconsider prevents this court from 

reviewing either of the trial court's July 27 or 

January 13 orders. Defendant argues, some­

what obliquely, that plaintiff's motion to re­

consider should not be considered as being 

timely filed. because it was nol accompanied 

by a proof of service, and as a result, the trial 

court was correct in stating that it had no 

jurisdiction to consider it. Consequently, de~ 

fendant would urge that the motion t.o recon• 

sider did not have the effect of extending the 

time for filing plaintiffs notice of appeal be­

yond the initial 30 day period following entry 

of the summary judgment order. See Illinois 

Supreme Coun Rule 303(a)(I) (155 Ill.2d R. 
303(s)(l)) (discussed more fully below). We 

disagree. 

[1-3] Under Supreme Court Rule 

303(a)(l), a notice of appeal must be filc'il 

within 30 days after the entry of the final 

judgment from which the appeal is taken, or, 

if a timely post-trial motion directed at the 

Judgment IS rued, wU.ltln 30 dllyo llfu;r cu<Q 

of the order disposing of the last pending. 
post-trial motion. (134 Ill.2d R. 803(a)(l)). 

Under section 2--1203 of the Illinois Code of 
Civil Procedure, a post-trial motion mu.st be 
filed >1i\hin 30 days of a final judgmenL 'l3li 
ILCS 5/2-1203 (West 1994). Otherwise, the 
trial court will lose jurisdiction to modify or. 
vacate the final order which it entered aftei 
the lapse of 30 days. Archer Danw/s Mui,. 

lami Co. v. Ba'rll,,, 103 TIL2d 536, 83 Ill.O..:. 

332, 470 N.E.2d 290 (1984); ln Mau.,,,- . 
Application of County Treasurer, 208 
App.3d 561, 158 Ill.Dec. 528, 567 N.E.2d 

(1990). A motion to reconsider is a post­

motion (Elmhurst Au/ll Parts v. Fe,uJ~ 
Chevrolet, 235 TIJ.App.3d 88, 175 Ill.Dec. 

600 N.E.2d 1229 (1992)), and therefore "f: 
within the purview of post-judgment moti 

w~Jch ml.lllt be filed within 30 days after 
challenged judgment is entered." Slw-D 
Inc. v. Miehe~ 263 Ill.App,3d 288, 290, 
IlLDcc. 729, 782, 635 N.E.2d 1068, I 

(1994). Only if a post-trial motion is tim 
filed pursuant to section 2--1203 will it 
the time for filing the notice of appeal und 

Rule 303{a). In Matter of Application 
County Trea.surer. 

[ 4 l Thus, the question as to whether 

appellant's notice of appeal was filed beyo 

the 30 day period allowed under Rule 303(a · 

thereby depriving this court of it.s juris · 

tion, depends upon whether the failure to 

a certificate of service ,itiated the filing 

the plaintiff's motion to reconsider. Ir 
detennine that the filing of plaintifl"s moti 

to reconsider on August 25 within 80 da­

after the July 27 summary judgment ord 

was timely, notv;ithetanding the failure to 

an accompanying certificate of se.t'\'lee '\\i 
that S(Hlay period, then plaintiffs notice 

appeal from both the July 27 and the J 
ary 13 orders was timely. This would foll 
under Rule 303(a), since the notice of ap 

was filed on January 25, within 30 days 

the trial court's disposition on January 18 · 

plaintifl"s motion to reconsider. On the o 

er hand1 if the trial court was cotTect in · 
detennination that under section 2--1203, 

timely filing of a certificate of service 

· sd.iction 
·wer 
filed, tb"'I 
ed more iii 
f the s~ 
. ely JlUl'!lii 
·. court '1K 

provides at pa 

"(bi Filing of Pap 
l'leadings subs,q 

-.lrfitten motions. a 
to be filed shali be 
.a eertificate of co, 

.:cop:i·es have been f 

: · have appeared • ., 

• • • 
C(d) Failure to de! 
n,qu.ired by this n 
impair the jurUd 
the person of any 1 

party may obtain 
-and the court sht 
party t.o reimburse 

; the expense thereo 
. id) (Emphasis addc 

er or serve copi 
' · ction of the cot 

'ed to post-trial 
of Collin.,, 154 
109, 506 N.EJ 
h i 1• Chicago 1 

App.3d 353, 321 N 
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LA.JATO v. AT & T, INC. 507 
Clttu 2J8 !JI.Dec. !02, 669 N,£.2d 64J (111.A,pp. I Dbt. 1996) 

'ctional, without which the motion to then a frmiori, the failure to serve a certifi­
ider cannot be deemed to have been eate of service will not impair the validity or 
filed, then the notice of appeal ln this timellnesa of the motion. See In re Mar­

filed more than three months after the riage of Collins. 
of the summary judgment order, would 

.. lllltimely pursuant to Rule 303(aJ and 
this court without appellate juriadic-

c rule ia clear that the absence of a 
·• eate of service will not vitiste the filing 
motion to reconsider. This matter has 
specifically preempted by Illinois Su­

e Court Rule 104 (134 Ill.2d Rule 104), 
provides at parts (b) and (d) as follows: 

. J Filing of Papers and Proof of Service. 

. eadings subsequent to the complalnt, 
''lfl'itten motions, and other papers required 
Jo be filed sbaJl be filed with the clerk with 
:~ certificate of counsel or other proof that 
: , pies have been served on all parties who 
• __ ve appeared • • •. 

• • • • • • 
•· d) Failure to deliver or serve copies as 
;required by thia rule does not in any way 
!"'pafr the jurisdiction of the court over 
. e person of any party, but the aggrieved 

may obtain a copy from the clerk 
'. d the court shall order the offending 
,. to reimburse the aggrieved party for 
. e expenae thereof." 134 lll.2d R. 104(b), 

, d) (Emphasis added). 

us, under Rule 104(d), the failure to 
:· er or serve copies does not impair the 
.' · ction of the court. This rule has been 

'ed to post-trial motions in In ro Mor­
. e of Colli!!~, 164 IJI.App.3d 655, 107 Ill. 
. 109, 606 N.E.2d 1000 (1987) and ln 

v. Chiulgo Title and Trw,t Co., 24 
p.3d 368, 821 N.E.2d 344 (1974), which 
that the failure to include proof of ser­
with a post-trial motion will not invali­
the motion or render it untimely. 

",.Defendant contends that Rule 104(d) only 
·· dresses the failure to actually serve copies 

the motion but does not address the fail­
to file a certificate of service. This con­

, tion is devoid of any rationale since a 
· ure to serve will preclude the filing of a 

.~cate, unless the movant seeks to per­
" himself. Thwa, if the failure to actually 
·serve notice does not impair juriadktion, 

Defendant's relisnce on VlaJuikis v. Par­
ke,; 3 IJI.App.Sd 126, 278 N.E.2d 5Zl (1971) 
(abstract of op.) and lnuro,;sia i< lnuro,;sia, 
156 Il1App.3d 483, 109 Ill.Dec. 68, 509 
N.E.2d 729 (1987) ill misplaced. Although 
Vlalwki, reached a contrary result, it is clear 
that that opinion did not purport to in any 
way consider or confront the impact of Rule 
104(d) in its detennination. That opinion has 
therefore been distinguished and l'<liected on 
that basia in Kolw.th v. Chicago Tub, and 
Tru.,t Co., 24 Ill.App.3d at 357-.58, 321 
N.E.2d at 848 ("Rule 104(d) renders a failure 
to comply with Rule 104(b) • • • non-juris­
dictional • • • [and] the only cases decided 
since enactment of rule 104(d) which reached 
a contrary result [, including Vlakakul v. 
Parker,] did not consider that provision at 
all"). Likewise, the opinion in Ingrassia 
does not purport to consider rule 104(d) in its 
determination. Moreover, Ingrassia does 
not purport to deal with the ,..ndity or time­
liness of the filing of a post-trial motion, but, 
rather, with the sufficiency of the notice of 
that motion when given to tbe opposing party 
only a few hours before the hearing on the 
motion. Hence, Ingrassia is not m point, 
since hen there is no question that defen­
dant had actual lmowledge of the pendency 
of plaintiff's motion to reconsider well ln 
advance of the scheduled hearing date on 
that motion . 

Consequently, plalnt.ifrs August 25 motion 
to reconsider, and therefore his January 25 
notice of appeal, were seasonably filed, not­
withstanding that no certificate of ser1ice 
waa filed until loug after 30 days had passed 
since summary judgment was entered on 
July 27. Since the August 25 motion was 
timely, the notice of appeal filed on January 
25 complied with Rule 303(a) since it was 
filed within 30 days after the trial court 
disposed of the motion to reconsider, albeit 
on jurisdictional grounds, on January 13. 
Accordingly, our jQrisdiction to review both 
the July 27 and January 13 orders of the trial 
court remains unimpaireil. 

Dulberg 000220 
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(5J Defendant next wvuld urge that if W<: 

dt·km1i;w that t.he ,bnu:,;_ry 1:{ oNlPr i,- ri-­

viewab]e, we should confine our rt:\iew sold_v 
to the correctnesf. of the trfal cour::•~ denial 
of it.-; jurisdiction over the motion to n"<·or.• 
Rirlcr. Dc.fer,dant contendl.<I that ii we finrl 
that thi> trial C'nurt's jurisdir>t.i,mal OeV•rrnim,­
tion wa.., erroneous, we should n•mand the 
matt.er tu the trial court t.o allow the tri,~l 

<.'OUrt to first consider the merit cf that mD­

tion. We diAAgree for the same re&E:ons as 
art.icuh,ted in Mye-rs r. !lealtll Spcc:ia/i.,;li, 
S.C.. 225 IJI.App.3d !\'l, 167 lll.ller. 225, 51!7 
N.B.2d 494 099'2), There, the rourt f.t.ated 
U..'5 folfows: 

"Defendant initially urges ~. witi:out cit.a­
t.ion t~) authority, Co remand thi)" mat~H· U, 
the circuit rourt becaus~ that court did not 
addres:- the merit.., of plaintiffs motion. 
Thi,"' art,,'Ument betrayi, a mi~perceµtfon of 
the naturt< both of thl' question pr.•:-P.nt.Pd 
and of our re\'lew. A£, noted abo\'e, WI". 

consider summary judgmtnt order:-; dt· 
iu,vo: we, like tht circuit court, m~M de­
cide ,inly whether the parties' plca<ling:-, 
and r,ther submi%ions prr~<i.:!nt an issue of 
triable fact and if not, whethe•r plaintiff i." 
entitled l..o judt,'lllent as a matter of law. 
Tiib k a question of law, not of fart.'' 
Myrrs t'. Health Specialists, ~('.C, 225 lU 
App.3d 68, 76, 167 Ill.Dec. 22..S, 231, 587 
N.E.2d -194, 5()(J 11992). 

Her~, too, the grant of summary judgrnent i5 
guhjed tri d.e n.ouo rl-'\.'lPw, ri~fjUiring our d..: 
1wvo determination whether the subrnbs.l,:.m • .:. 
of th,~ partiei> presentc-d triable issues of fact 
and lf not whether defendant was entitled t.1 

a judgment a.-; a matter of law. Thu~. here, 
as ln Myrrs, we may com;ider Li-ib appeal on 
its merit..'- without the nece.::.sity of a i-emand. 

If. MERITS: 

f 6 l 1\:: noted earlier, plaintiff contend:, on 
appeaJ that the triaJ cvurt erred in grantir;g 
summary judgment because the fact:- a.re 

l. As p1c\'iow.ly noted, a! !ht' trial h:vd, pfaintiff 
urgl·d !iahiLt) both on the bU-'>is. of JHtini:-;,·s 
liabitity and the la-..., gnverning vo!unta .. "',· undti · 
taktnf!S. Plaintiff h~~ ct>n.;:~·dcd on .ippt.·u/ thai 
he cannot ba:-e hi~ action ag.iins1 AT & T upon :1 
theo[} of pn:mi,,.es liability as :1 matii:'T nf l:i.1.,,, 
Jut: tu tl1t; holding in P()gaiw ,·. (kn~m.i/ Cl1c•m 
ical Corp.. 257 Hl.Ap;i 3d 90~, 913, 1% l!Ukc. 
24, 30, 62S N.E.2d 569. 575 (19'i4;, ino.ofiu ,h h,· 

t'uf.fiei<>nt t.o creutt an in.ft.:reuci· !Lut :\T & T 

t<oluntnril.v !lf::."nn,,..,,l ,, riu+z,., \1:, r'"'-'I•"•\,· '"' 

rnrt· thP battery hoL,t for tran.sporr, ;, duty 
which wa.-; breached a.o; a rc·~uit (lf AT & T's 
ne~.dige1WI!. Additior:ally, plaintiff rw1tends. 
for U1t' firl'-f time on appl-'al, that there was . 
t:<rror in t,.'1'anting f'.:tmmar:· .iudt_-'7nent l:,c" 
ca1t-e the fact.'.:. arl' ::-uffici1:nt to creat-t· an 
inference that as a f,'T<1.tuiWu:-. bailnr, AT & T 
knew the hoist wa.;,; dangerous yd faiit:d t.o 

inform plaintiff of its dangerous <'Ondition. 
Plaintiff ali;;o c-nntends that f'\'en if ,;umma.ry 
judgmem was properly e-ntne<l in farnr of 
AT & T unde.r the bsues fram£'d by the 
existing complaint, the trial r1iu11 abut-t:d itl:i , 
discretion in denvi..'"lg him leave t<., amend hia 
complaint pur:'lu:nt to i-edion i-l0(6(g1 of~ 
the l!linnL~ Coile• of Civil Proct:dun.• 
JLCS 5;~--1005(g) {We.st H1:-l4)\. 1 

r7, SJ We first addres.s plaintifff c-onten-, 
lion that the trial c·mm erred ir. emrr..ng· 
;:,umma.r_y judgment pur::-uant t0 th1.: is~utS ·, 
framed hy the ~xi.-;;ting crnnplaint. Su~1mary'., 
judh>ment i." proper when the plci,ding,;, de-.: 
po.siti@:-i and affirlavit~-; (1fl filt>, toi,strut>d m· 
the i.ighl mo.st favornble to tht' nonmoving. 
part;-·, establish that there is no gtmuin(~ issoe 
of material fott and that the mO\ing party is 
entitll•d tu a judgment a.s a mattl:•r nf law.~ 
SN• r;eiwrally 7:¼ lL{':,:;. S."2-100:'i (West.' 
l!t!).1i; First StaJl' !11.,·,mmce Co l'. JJont- · 
gomny Wan! & Co., 2fi7 lll.App.:3d 8.51, zo«: 
HJ.Dec-. Bl4, 642 N.E.2d 715 '1994): Torrr,s c. 
City of Chh:agr,. 2fil Ill.App.3d -W!J, Hl7 ID/ 
D,t 985, ft)2 :.\'.E.2d f>4 0994); Glam:n.~! .. , t:. 

P & Jf Heating Lt· Air Cr,nditionu,g, J~ 
23:l lll.App.3d 1051. 175 Ill.Der. 16'l, 5!l!I 
N.E.2rl l lSs'i 0992j. Appl'Jlatf• rP,if'w :Jf ._ .. 
order ,Lrranting- ~urnmary judgrnent is drj 
nm1u_ E.g., fies.'>eli1!k 1'. H.L Pai.on· Corp.,·t 
2K1 11LApp.:3d 47J. ~02 Ill-De::, 
~.E.2d 576 (19-ft--l.l; J,n S11il, .Vat/1,na;' H 
n Sbdm.or-t'. (}n·i,1g., & .,frrril,~ :?it: 
App,;,d 8~1. 2UO lU.De<:. 225, 6.':L:i !\ .E.2d ~ 

not d\lc t,1 <--'-n_, <.:nndai,m of AT le T', pn:rn 
S<:'<' ,d~o h1d:wn J-lihon f.Jn:,+ l,1,p 
IHApp3d 45i. 214 !ll.Dn., 3:, 6tiC ~E~d22Z 
! 19)":,.'1 !in w.twri b;:,,,cJ ('•n rrtrn1~n !iabi:iry. a. 
duty 10 p!dn1.ff cxi~t,·d whL·rc pk1in11ff faikd • 
&h<nv th;it hh m11ir1,:~ \1t-r<.: r::.usc:C h a:-,\ u, 
lioL l'f th,; pre:ri:;.c•t./ 

-r~--
. ,;,+--- ~ -
~ -.: ~ :,_:,:,;_ 

s·•.,r :::r tY"eifl: 

~i.';a.:..,:: .. 
e -..t •. ,-1. !.,_ .. ::-f 
k tix· ;-,r-.:.t~ .. ,: 
~,M~;-ut,,i 

W phy:-;ie·.±'. t,<1 
• eien:;..-+ r>.::; 

~"14.<d!.~.J 

en•;-..H•·:s it.,­
_,,b· tl .... ha.rn: 

(:C'r.•:'r;.i!y, , 
Se,rriF.\ ,-,,;_; JiJ.2 
~.E.:1:.! 1:-:.: ·i:1-...;; 

~~. ·.r;:- l!LA.1,1, 
KL.¼<l :!'2"..! I] :1'.J:, 

Iil)JH·. 
kJ..,<111, , l!:f:,_,,. 

bi ;!w ,;;:-ta11:, 

aiie:?"i.: fa1 t.-: ,-uffi,-1 

~lC<:' :b.;,t t!v:\. 
er ~11i'nn.-1~. :,:,;. 
:and ~t<::ir,:· lh1· h; 

~ :n prep:inrg 
if.{}rl·1i,er, 1:bintJ1 
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;9 N.E.2d 65 I 

, that AT & T 
properly se­

,sport, a duty 
t of AT & T's 
1tiff contends. 
hat there was 
judgment be­
to create an 

,ailor, AT & T 
yet failed to . 

ous conditioll. 
,n if summaz)' · 
td in favor C'L ; 
-runetl by the 
urt abused ilF . 
, to amend his. 

2--1005(g) <L 
rocedure Ci"3i, 

din 
to 
nt. 
plea 
, cons 
he no 

6<1' N,E.2d 652 LAJATO v. AT & T, INC. 509 ciuu218 w.uec. 502,669 N.E.lct 645 (IU..App. I l>W. J996) (1994). To withstand a motion for summary dence that AT & T strapped the motor to the judgment In an action based in negligence, a hoist, nor any evidence regarding whether plaintiff must allegi, facts sufficient to show the strapping was undertaken as protection that the defendant owed bhn a duty, that for the plaintiff. Lastly, and more over­t defendant breached that duty, and that his ridingly, even if we were to preswne that the if\iury proximately resulted from that breach. strapping was effected by AT & T, there i, See DiBeMd6Uo v. FU>ra Tcmmship, 153 no evidence whatsoever submitted by plain­Ill.2d 66, 178 Ill.Dec. 777, 606 N.E.2d 571 tiff that he relied upon the safety of that (1992); Ziemba v. Mienwa, 142 Ill.2d 42, 163 strapping. In fact, the record is clear that llJ.Dec. 259,666 N.E.2d 1365 (1991). plaintiff himself checked the str;,pping of the (9, 10) With respect to plaintiffs conten- motor to ensure it was fastened secun,Jy I.ion concerning AT & T's duty arising from prior to moving the hoist, as was his custom­its purported voluntary undertaking, section ary practice when moving that particular 328 of the Restatement (Second) of Torts hoist. 
provides .. followe: 

''One who undertakes, gratuitowsly or for 
consideretion, to render services to anoth­
er which he should recognize as necessary 
for the protection of the other's person or 
things, is subject to liability to •the other 
for physical horm resulting from his failure 
to exercise =onllble care to perform his 
undertaking, if 
(a) hiB failure to exercise such care in­

creases the risk of such harm, or 
(b) the harm Is suffered because of the 

other's reliance upon the undertaking." 
Restatement (Seoond) of Torts § 323, 
at 136 (1965). 

generally, Cross v. Wells Fargo Alann 
. 82 Ill.2d 313, 46 Ill.Dec. 121, 412 

.E.2d 472 (1980); Jadcson v. Hi/um Hote/,s 
. , 277 Il!.App.Sd 467, 214 III.Dec. 31, 660 

· .E.2d 222 (1995). Whether a duty has been 
untarily undertaken is a question of law to 

· determined by the court. Gouge v. Cen­
/llirwis Publk Service Co., 144 III.2d 

, 163 llLDec. 842, 682 N.E.2d 108 (1991); 
~onv. HilumHotels Cc,rp. 
In the instant case, plaintiff has failed to 

• ege facts sufficient to establish in the first 
•. ce that defendant voluntarily assumed 
' undertook ll1lY duty lo properly maintain 

secure the battery hoist for transport. 
• t, it is undisputed that AT & T bad 

\J, -· er control nor influence over the man~ 
' in which plainti:fl', an independent con­
. r retained by Quinn (who was also an 

ependent contractor), readied or moved 
.· hoist, and that plaintiff had total discre­'n in preparing and moving the hoist. 
oreover, plaintiff did not submit any evi-

{11-13) Plainti:fl' urges that even if there 
is no basis for liability under a theory of 
voluntary undertaking, there is s basis estab­
lished for liability under a theory of gratu­
itoue bailment. In that regard, he contends 
that there is a genuine iailue of material fact 
that AT & T, as a gratuitous bailor of the 
hoist, breached a duty to plainti:fl' to provide 
a safe hoist or to Wlltll plaintiff of its dan­
gera. We first note that contentions not 
raised in the trial court are waived on appeal, 
even in a summary judgment case. Witek ti. 
Leisuro Techrwkioy Milf:we•t Inc., 39 ID. 
App.3d 637, 640, 360 N.E.2d 242, 245 (1976) 
("This rule of waiver applies even in a swn­
rnary judgment case"); Wilsen v. G<mki's 
Food Fai,; 196 Ill.App.Sd 612, 143 llJ.Dec . 
477, 554 N.E.2d 412 (1990). However, even 
if the argument were preserved, we note thst 
there was no evidence presented that AT & 
T breached a duty ro. plaintiff ss a gratuitous 
bailor of the hoist. 

"[AJ gratuitous bailor may be liable for 
physical hann caused by the use of his 
chattel when he knows or has reason to 
know that the chattel is or i, likely to be 
dangerous when put to the use for which it 
i, supplied; has no reason to believe that 
those for whose use tl1e chattel is supplied 
will realize its dangerous condition; and 
fails to exercise reasonable care lo inform 
the user of its dangerous condition or of 
the facts which make it likely lo be danger­
ous." Pagarw 11, Occidllntol CMmical 
Cc,rp., 257 lli.App.8d 906, 913, 196 Ill.D.cc. 
24, 30, 629 N.E.2d 569, 575 (1904). 

Dull,erg 000222 
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510 218 ILLl"IOIS llEl'ISlO:S.S 

f 14) Plfl.intiff ha.." not produced evidence 

as to Hny specific defect dther in t.he di.,sign 

or manufacture uf thE hoist it,;:;c_,lf which 

would indicak that AT & T hacl actual or 

ron.structirn knowledge that the hoi:-i. wa .. , 

unsafe whPn it was handed over U) plaintiff. 

Plaintiff himself did not testify as to the 

condition of Uw hoisl except to say that thf: 

strap looser.ml. The only other e\·ideuce that 

plaintiff hM prcsen:.cd con1>ists of ummbstan~ 

tiated heanxi.y statcmc-nt5. In timt rtcgard, 

plaintiff testified in his deposition t.1 a con­

ver&ation which took plhl.'e aft.er the a('Cidt~nt 

with an AT & T installer whu told plaintiff 

lhat c-ertain other fellow employee~ had stat­

ed that afwr plaintiffs accident L½.ey refu~ed 

lo uf>t~ the hobt because it wa.." uni-,afe, and 

that AT & T ultimately ret.unied the hoist to 

it..s manufarturf'r. However, plaintiff was un~ 

able to identify those ot.he.r AT & T employ. 

ee::,, and he <lid not provide any further dd.ail 

regarding the: spN'ific contents of their ~t.ate• 

rnent.s. Sueh unsubstantiau.•rl he.arsay statt'­

mcnts ci.\nnot be considt:r('d i:1 a ruling on a 

mot.ion for summary judgment. ~!' Cerli• 

fu:d Meclumical Contmctu~ Inc t'. Wiyht & 

Co,, bu·., 162 IILApp,:Jd :l91, Il3 rn.Dec fl&, 

515 l\'.E:.2d 1047 0987) (in deciding a motion 

for summary judgment, court should ign0re 

µen;on.al conclusions, opinions a!l.d st.~11'-serv­

ing stat.ement..s and considf:r lJnl:y facu, admb­

sible in €\'1{itJnl:e under the rnle.-:. of evidence); 

Sef';{eldt. v. Millikh. Nai.imuil Hank of Deca­

tur, 1M IH.App.3d 715, 107 Ill.Dec. lGl, 5(J(i 

N .E.2d 11)52 I rnR7) (although a complaint 

may pw·port to rai::-e an is::;ue of material 

fact, ~umm:.:1..ry judb•111ent is appropriate if 

such i.s5ue is not further supported h_y evi­

rlcntiary fact.s., and in determining the gt•nu­

inencss of a fact, ;i court ~hould ignore: per 

sona2 condusions and opinions and coru;ider 

only admissible facts). 

Plaintiffs reliance on Pagano is not wcli 

taken. There, the court o!l uppe:..l did find 

an is~ue of fact as to \vhethPr a dcfectiv(' 

dolly supplied by the ddendant to help lWJ\.t'. 

certain barrel drums of ink rendere-d the> 

tlcfend:mt liable under a th~ory of 1-,...Y-1tui:oui: 

ba.ilmcnt How1wer, i.n that c2..'H':, plaintiff 

gav(• diret'.C testimony as to sp~eific, observa­

ble defe..:::t..,; in the dolly which, if bolieverl, 

would est.ahli:.h that the do:]y wa-" defoerive. 

Herc, atSide from the L'1admiF-t:.:ible hea.~ay 

rumors whic:l Wff1' rep(irted, tht· plaintill' · 

hi..rn:self prE:flf'ntf>ti HU e,·iLtt'rtn· tu ;.,htrn citla;c .­

a deft.ct in thL~ hob! or lhat AT & T knew ot 

sboult1 hose knov,:n of any d:uigcrou;; propeo­

sitit~ in the hoist. Con~equently, the evi- ·: 

dence prc.Sl•:iti::d here v.:a.-; n(1t dfl.'t'ti\'e \a' 

f.Upport a cuuntP.ri!1fNence for purfM.J~es 

nummary judgment 

l 15] Plaintiff ne.x-t c,:m:.,cnd.s that the trial-: 

eourt erred l!i. its refa:,al in its Ju.!;1· 2i order· 

to allow him l@.\'f! to ::;.mend hi," comphtint • 

mor"' E'pecifirally allPge fac.ts that :htrt: w•as .... 

volunui.ry undert-<1.king and that it ww,; im 

mentNl ne,rligentl_v. We di.-.agrel· 

Scrtion 2--1005it-r) of Ow lllinc1~ Code 

Civil P-rl){"edur0 (7;{5 lLCS 5_·2~J005\i!:) (W 

l!.t~1Jl pro\.icle:5 as follc1v,·;;.: 

'·(~) AinerHiment of pleaciing. 

after the entry of a ::-umn.ary 

the court shall pennit ph•arlingt­

amended upN1 ju:-:.t and rea.~onable t 

The alluwarwe of an a.rner:dn1(,nt to t.h~ p 

ingi, is in the trial (·ourt's di..--eretion, 

rr.ven-.ible error r;.m only l,e found if there 

a mani.fe.st abuse Lif dfucretien. 

Academy 1·. S & S Roc1( ,\faintnirrna, I 

1-16 lll2d 2G.'3, 161) Ill.Dec. S82, 5Sii 1\. 

1211 0992). Sw.• abo .H1sx<'Uwrn , .. 

257 Hl.App}id !li•;.'i, J:f5 111.Dtc. ,",.Sl, 

N.F.Zd 1bH O~tl4); t,'yman L ,\-JcDur 

DiRtrict HU:>1Ji.ta[,, 24fi IU.App.8d 39-1, 184 

Dec. SO::?, 61:i KE.2d 818 (1993.i. 

A."' noted, on July 27, imnierhat1:ly after 

trial court cnten:d :,1.:.mmary jud 

;;.gain!-,t him, p'.aintiff madp an oral motioe 

amend t~ tomplaint, a.,; follow:-: 

"~1R. JOH:SSOK !Plaim.iff'ti r.ttorneyi 

,:,d it out UJ :-pedii.cs that tht·Y und 

tht> duty L-O :,;fcun· the hoi:,;t and th!!y 

gently µerforme-l! that duty anti a._-; a 

Plaintiff v..i.s irJurtsd ha....;e<l upun thl' 

i:-m1. t. Pipptrt.. Phillip:- !"sic] east, that 

ur:di't't.a.kef- a duty t~) do s()mething, 

de ~o ne,1digendy, and somt.'Onf' is. 

they are a.hi,olutely liable. 

lf ttJt, faC't th;tt the Cuu..rt ft.-cl~ 

prembes liahiHty tount oumot st.a.nd 

:1ot mean thni that a neglivt"m w,lun 

1_,1ic] undertaking j:c; nnl prupa 

Ti:,_-;{ ·., :l! 

tl,. 

f"1::-=i:i,,n.· 

n,e l'U~_rt (kl1:hl l'-

5t.a:.in~ lf:;.;.: "lt':- ;, 

!llobt•L jt,, ;ULt'/ii'. 

W· v,1\t:t~'.<1ry ll!1.> 

a:1:,--.a,iy }h',•f'. ;..r;.r:;,, 

21-..;.rt' :,· '.n,-h,i;• · 

rt:t·· ,r l , 

:,r)::1., 

(,)r ~urrnu1 

Ro1,·1:,·1 
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were reported, th 
,ted no evidence to • 

hoist or that AT & 
1own of any dangero 
hoist Consequentl 
ed here was not 
mt.erinference for 
ment. 

ill' next contends th 
its refusal in its J 

:>..ave to amend his c 
lly allege facts that 
ert.aking and that it 
ently. We disagree. 

005(g) of the lllino' 
" (735 ILCS 6/2-1 
s as follows: 

ment of pleading. 
ntry of a summary 

shall permit pl · 
>on just and reasona 

of an amendment to the ~ 

c trial court's discretio1,,;' 
or can only be found if ,,, ••. 

•buse of discretion. ' 
1 & S Roof Mainte,u,_,_ 
;, 166 Ill.Dec. 882, 586 -~ 

See also Misse/hmn tt 

d 983, 195 Ill.Dec. 

1994); Eyman v. M 
ital, 245 lll.App.3d 39(. •• 

KE.2d 819 0993). '', 

o July 27, immedia 
enu~ed summary 
,laintiff made an or 
nplaint, as folio · 

'I/SON [Plaintiff's 
o specifics that 
secure the hoi~t · 
>nned that duty 
is injured based 
.,,,, Phillips [sic] 

a duty to do so 
gently, and someo 
solutely liable. 

• • • 
that the Court feels 

ability count cannot sw.l 
hen that a negligent vo .. 

rtaking is not proper,; 

LAJATO v. AT & T, INC. 511 
, Cltcl1B218 W.Dc,c. 501, 669 N.E.ld 645 (lll.App. l Dbl. 1'96) 

ll:'here \\ill be no new deps. That's what lll.App,3d 282, 188 Ill.Dec. 332, 618 N.E.2d 

)!le evidence is through the Plaintiff's de- 902 (1998) (where allegations in norunovant's 

· complaint are contravened by movant's ex• 

court denied plaintiff's motion to amend, triru;ie submiasiollS ln summary judgment 

. · g that "It's an '89 case. I'll deny the proceedings, extrinsic submissions control}; 

·.: ·on [to amend]." E""t Side Fire Protection District ,,. City of 

1\','e first note that plaintiff never made the Belkwill,, 221 lll.App.3d 654, 164 Ill.Dee, 192, 

ed amended complaint a part of the 582 N.E.2d 755 (1991) (nonmovant must con• 

· rd on appeal, except for his oral proposal trovert proofs offered by movant in support 

. ore the trial judge which, without any of motion for SUllllllary judgment and cannot 

: of new evldence, eBBentially duplicates merely rest on pleadings); Sc,feldt u MiUi­

" voluntary undertaking theory which has kin National Bank of Decatur. The issue 

y been argued and rejected. Plaintiffs here is not simply that plaintiffs complaint is 

to include the proposed amendment deficient in ita framing of the issues, but that, 

· · supporting facts therefor in the record as discu.ssed, the testimony and evidence pro-

d be found to constitute a waiver in this sented in support of his negligent volunta.t;v 

of his right to have the denial of his undertaking theory are deficient, and fall 

est for leave to amend reviewed. See short of establishing • genuine issue of mate­

lllon v. Ben A Boren.,win & Co., 240 rial fact such that judgment should not be 

p.3d 605, 181 filDec. 114, 608 N.E.2d entered as a matter of law on that theory of 

(1992) (plaintiffs failure to tender action. 

ed complaint or to include it in the Plaintiffs reliance on L<,yola Ata<kmy u S 

te record diminished the appellate & S Roof Maintena,u:c, Inc., 146 Ill.2d 263, 

's ability to determine whether the pro- 166 ill.Dee. 882, 586 N.E.2d 1211 (1992) is 

· amendment would pw.ide a viable not well tllken. In Loyola, the court on 

ey against defendant, and constituted appeal set forth four factors to determine 

of right to a review of the denial of his whether the trial court bad abused its disere­

est for leave to amend). See also Jgnar- tion in decylng a Se(:tion 2-1005(g) amend­

••· Nur/nJJ,, 271 lll,App.3d 622, 207 Ill.Dec. ment, including whether the proposed 

· · 648 N.E.2d 285 (1995) (no abuse of amendment would cure the defective plead­

tion in denying motion for leave to ing, whether it would cause prejudice or sur­

. complaint where movant orally moved prise to other parties, whether it was timely, 

;amend yet failed to submit proposed and whether previous opportunities to amend 

.: , dment to trial court). the pleading could be identified. 

~:'-·twithstanding wai\'er, even if we were 

·. ·ew the amendment which plaintiff oral­

~ed, we would find no abuse of dis­

' n by the trial court in denying plaintiff 

to amend. A,, already discussed, there 

• ample evidence before the trial court to 
rt ita conclusion that the facts in this 

· · as revealed in the summary judgment 

• • ions would not permit a pleading 

could allege a valid c,iuse of action. 

ver, by the same token, even if the 

· t were amended to more specifically 

n voluntary undertaking as requested 

e plaintiff, Ille allegations of the com­

. would be superseded by the extrinsic 

. already submitted which as noted would 

·. for summary judgment. See Wen:k· 

, ·, v. Bu.her Petroche1nu:a! Co., t.l48 

Appl.)llng these factors in order, in the 

instant case the question of whether plain­

tiffs proposed amendment would cure the 

defective pleading is not relevant, beeausc as 

already discussed, AT & T succeeded in its 

motion for summ.azy judgment not beeause 

plaintiffs complaint was improperly pleaded, 

but because the evidence presented at sum­

mary judgment shows no genuine issue of 

material fact regarding the allegations in the 

complain~ Werckenthein v. Buther Petro­

ch-emical Co.; Ea.st Side Fire Protection DUJ• 

trict v. City of Belleville. Taking the second 

and third Loyola factors together (whether 

there would be prejudice or surprise to AT & 

T and whether the propo~d am.endmcnt was 

timely), the record. ·U! ample 1<l llUP!l9rt the 

~ court'.• deJ;ennina\ion that the ll!lowan~ 

Dulberg 000224 
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of an amendment would in fact be prejudicial 

to AT & T, irulofar as the amendment wM 

being sought on the eve of bial, five yearn 

after the inception of this lawsuit, with no 

explanation from plaintiff as to why he never 

before attempted to develop the facts which 

would be necessary to withstand AT & T's 

motion for summary judgmenl See Mernle!­

son v. Ben A Boren,t.ein & Co. (no abuse of 

discretion in denying leave to amend follow• 

ing grant of summary judgment where pro­

posed amendment was sought beyond the 

pleading stages). See also lgnarski v. Nor• 

but, 

The final Loyola factor is whether plaintiff 

had sufficient prior opportunities to amend. 

To that extent, we note that plaintiff indeed 

had substantial opportunities to amend. Al­

though plaintiff complains that AT & T never 

gave him notice of any deficiency in his com• 

plaint which would require amendment be­

cause AT & T never filed a motion to dismiss 

prior to filing its motion for summary judg­

ment, it is axiomatic that a partY can amend 

its pleading on its own motion. See 3 R. 

Michael, Illinois Practice, ch. 26, at 446 (West 

1989). The case of Ew.ns v. Unild Bank of 

/Uinoi.,, N.A, 226 IU.App.3d 526, 168 Ill.Dec. 

533,689 N.E.2d 933 (1992), upon which plain• 

tiff relies, does give credence to plaintiff's 

contention under the fourth Loyola factor 

that the failure of AT & T to challenge bis 

pleadings prior to its motion for summary 

judgment deprived plaintiff of any prior op­

portunity to amend. However, we note that 

in Evan.s the court on appeal did not rely on 

that factor alone in finding that the bial 

court abused itll discretion in denying the 

plaintiff in that case leave to amend, but 

found that all of the Loyola factors sup­

ported that plaintiff's motion for leave to 

amend. 
In any event,. even if plaintiff were correct 

in his reliance upon Evans, we need not 

consider itll application here. Ail already 

discussed, the issue here is not whether- the 

allegations of the complaint were sufficient to 

state a cause of action based upon a volun­

tary undertaking theory, but whether the 

facts adduced were sufficient to create an 

inference to support such allegstions. See 

Wen:kenthein v. Bucher Petro<hemical Co.; 

EMt Side Fire Protecti,m Di.trict v. Ci!y: 

Bdkvillc. & prc\'iou.oly l'lotoA1 t1o 

submitted here are insufficient to raise 

an inference. Hence. we find that the 

court's denial of the motion to amend was 
an abuse of discretion. See Regas v. 
ated Radiologists, Ltd., 230 Ill.App.ad 

172 IILDec. 553, 595 N.E.2d 1223 (l 

(where a cause of action cannot be s 

even after amendmenti leave to 

should be denied). 

For the foregoing reasons, the judgm 

the Circuit Court of Cook County is 

McNULTY, P.J., and HOURIHANE, J 
concur. 

283 Ill.App.ld 112 

669 N.E.Zd 655 

The PEOPLE of the State of Jilin '' 
Plaintlff-Appeilee, \ 

v. 

Vernetta CASSELL, Defendant­
Appeilant. 

The PEOPLE of the State of lllino 
Plaintiff-Appeilee, 

v. 

Curlee Sil\1MONS, Defendant-Appell 

Nos. 1-94-2782, l-9S-lil80. 

Appellate Court of Illinois, 
First District, Fifth Division. 

Aug. 9, 1996. 

Rehearing Denied Sepl 11, 1996. 

Defendants were convicted in the · 

Court, Cook County, John J. Moran, J, 

aggravated criminal sexual assault, and • 
defendant was convicted of additional · 

of home invasion and aggravated kidnap • 

Defendants appealed. The Appellate ' 

McNulty, P .J., held that: {!) circuit 

had adequate basis for its detennination , 

victim was not entiUed to assert p · 

Cht Ii 

· t tlc•.1f-inM'imir1.t1tion: 

t cviriot:100 Hui~ rl/'lfrn 
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r aggravated c:rir. 
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assert Fifth A 
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nut conduL1. ht 

victim'E- testimon 
where, in response t 

as to why she wan 
,ictim ncYer expres 

' of being eharged l'it 
, she could not rcmcm 

·. U.S.C.A. Const.1 

(p29i(U 

· ege agair,5t 
·nst compuh:01 
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Although \\itness it 
to refuse t-0 an 
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by Fifth Amend 

instances where v.i~ 
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appointed to you and we will not ask q u~~­
tiom: until he ha.<.; bet-n appointe<i-·'•f told 
him, without his attorney l wouldn't talk to 
him and that would be it. That he didn't 
have to say anything-.'' (He said hf didn't 
want a lawyer.) (5) If you dedde to an• 
s.wer now with or without a lawycr 1 you 
have the right to stop questioning at uny 
time or stop questioning and consult a law­
yer-"! told him, if I st.art talking to yuu 
and it becomes apparent to you that you 
suddenly think you want an attorney to tell 
me hnd we will stop right there and Wti 

won't ask any further questions at that 
point. In other words, he could slop me 
from asking anything, at any time and I 
will just stop and leave the room." /He 
said he still wnnt.ed to talk to me.) 

Dickett testified that she g1>vt' defondant 
the Miranda warnings one ut n time, 
speaking slowly After each one she asked 
defondant if he understood and he said he 
did. She testified that she told him the 
word attorney meant lawyer and instead of 
the phrase, "appoint a lawyer", she told 
him the court would gin~ him a lav.·yer. 

In contrast to this questioning by Kill 
and Diekett, Smith testified that sbe inter­
viewed defendant on Df-cember 15, 198!:!, 
six months after the fire. In questions she 
posed which were intended to determine 
wh1:ther or not he could intelligent!)' wafre 
what are commonly known as ":\iiranda 
rights or Miranda warnings" she would ask 
him "what does this mean, and then l 
would say what the particular right was" 
and his reaction would be to "look around, 
scratch his head and draw a blank. He 
didn't !-ay anything." From these rear• 
tions she concluded that "he didn't under­
Et.a.nd what these right.<; meant!' 

The contrast in the manner in which tht:' 
police officer and assistant State's Attor· 
ney advised the defendant and the form of 
the questions posed to the defendant Ly Lhe 
psycholog1st lead us to the conclusion that 
the record does not support the trial coilrt's 
conclusion that defendant did not under• 
stand his rights and therefore did not 
knowingly and intelligently waive them. 
The court's grant of defendant's motion Lo 
suppre!.s is not supportt.:d by the record. 

Here we find the defendant was advised 
of hi.s right to remain silent and his right tl> 

h«ve ;rn a\LvrtHc.v prt'senl ir1 language he 

nrnld undt'r.-a.<'l.nd Th: w11~ ,ulvbt>d t!ia: 

anything he told the officer could be- Ust':d 
ag-ainsl hirn in court Ddenffant tlwn stat· 
ed that he wan:.ed to tdl the pc,lieE- about 
lhf' fire. He repeated thi: story to tht' 
officer and to the ict.S!:<i~t.ant State's Att.or­

ney in a coherent manner. Although he 
was asked t.o do so, he cho~e not ha\T his 
statement W.kC'n down verbatim in writing. 
Since hE· was unable to read, he could r.flt 

\'erify what a written st.atenient containe-C. 

While the St.a.tr has a hea\'Y Lurden to 
,;how that :i. defendant has waiv~d his con­
stitutional rights in a knowing, intellig-erl.t 
;rnd rnlunwry rnarmt'r, 1Bro1cnell, 78 llLid 
lit 5Hi, 38 Ill.Dec, 757, 404 K<E.2d rn11 w1.: 

fin<l th,;, State has met that burden. We 
firnl the wt>ight o:· the e\'idence establishes 
that defendant waived hit; Jfiranda right,.,, 
in a knowing :.,.nd inti:lligE•nt manner. For 
;ill of the foregoing n•a...,om :Jw order of 
th~ tria.l court granting ctefendant"s motion 
to suppre~s his st.;:.ternenLl> i::- r~vcr5t•i2. 

REVERSED. 

RAKOWSKI, P.J, and EGA~, J .. conrnr. 

"'----=--0 ~ >ti ~llMbft H\HI" 

T 

217 lll.App.3d 952 

578 l\.E.2d 33 

Byong K. CHOI, Plaintiff-Appellant, 

V 

CO~IMO!\WEALTI! EOISO~ 
C0"1P..\SY, Defendant­

Appellee. 

!';o. 1-89-2177, 

Appei!ate Court of lllir:rns, 
First Distric:, Third Div:sion. 

July 10, lD~l. 

Rehearing [kijcd Aug. 26, 1881. 
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• J., concur. 

•Pl"'llant, 

ISON 
1(-

'• 1991, 

employee 
of nuclear 

CHOI •· COMMONWEALTH EDISON CO. 

cue u 160 11LDcc. 8$4, ffl N.E.ld 3Ji Ull.App, 1 Plat. 1991) 

power plant to recover for injuries sus• 7, Negligence 4'>28 

tained when he slipped and fell on wet Property owner has duty and may be 

concrete floor. The Circuit Court, Cook liable in negligence when injuries are result 

County, Dean Sodaro, J., granted summary of unnstural or artificial accumulation of 

judgment for owner, and employee appeal· snow, ice or water, or natural condition 

ed. The Apl"'ll•te Court, Cerda, P .J., held aggravated by owner's use of area and 

that owner's duty to maintain safe work- creation of condition . 

place did not include mopping up water 

that accumulated on floor when snow and 

ice from pipes used in construction project 

melted onto floor, causing puddles of wa• 

ter. 
Affirmed. 

1. Sudgment $>l85(Z) 

Although plaintiff does not have to try 

his case on defendsnt's motion for sum­

mary judgment, he ·must provide factual 

basis which would arguably entitle him to 

judgrnenL 

2, Appeal and Error -49 

Determination that summary judgment 

is appropriate will not be reversed absent 

abuse of trial court's discretion such that 

plaintiffs right to fundamental justice is 

violated. 

S. Negligence 4'>32(2,10) 

Landowner owed duty to independent 

oontrsctor's employee to maintain reason­

ably safe workplace. 

4, Negligence &>50 

Landowner's duty to independent con• 

tractor1s employee to maintain reasonably 

safe workplace did not extend to taking 

precautions against water tracked inside 

from natural accumulation outside. 

5, Negligence e,,z, 10 

Duty is determined by considering 

number of factors, including foreseeability 

of harm, likelihood of injury, magnitude of 

burden of guarding against it, conse­

quences of placing that burden on defen• 

dant. public policy, and social considera­

tions. 

6, Negligence &>29, 44 

Landowner owes no duty where natu• 

ral accumulation of snow, ice or water ex­

ists on outside or is tracked into building 

by pedestrian traffic. 

8, Negligence '8=<50 

Duty owed by owner of nuclear power 

plant to independent contractor's employee 

to provide reasonably safe workplace did 

not include ducy to mop up water that 

accumulated on concrete floor when snow 

and ice from pipes being brought in from 

outside for use in construction project melt· 

ed onto floor, causing puddles of water, 

where there was no eyidencc that OWller 

did anything to aggravate that condition, 

but instead condition was continustion of 

natural accumulation. 

Lane and Munday, Thomas J. Nathan, 

Chicago, for plaintiff-appellant. 

Johnson, Cusack and Bell, Ltd., John W. 

Bell, Michael B. Gunzburg and Thomas H. 

Fegan, Chicago, for defendant-appellee, 

Presiding Justice CERDA deliYered the 

opinion of the court: 

Plaintiff, Byong K. Choi, brought this 

action against defendant Commonwealth 

Edison Company seeking re<:oYery for inju• 

ries sustained when plaintiff fell on a con­

crete floor while working at a construction 

site. The trial court granted defendant's 

motion for summary judgment. On appeal, 

plaintiff argues that the trial court erred in 

granting defendant's moticn for summary 

judgment because a genuine issue. of mate­

rial fact. exists. In addition, he argueJI )hat 

the trial court erred by failing to recognize 

defendant's duty to provide a safe w.ork· 

place for workmen engaged in construc.tion 

work on its premises and by failing to 

extend that duty to include taking precau• 

tions against the accumulation of water 

inside the building. 

On January 10, 1979, plaintiff Choi was 

employed by Universal Power Piping, Inc. 

(UPP) as • welder at the Dresden Nuclur 

Power Plant, which is own.ed by defend"!'\ 
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Commonwealth Edison Company. UPP 
was a subcontractor hired by Common• 
wealth Edison to complete installation of a 
decontamination flushing system in the Re­
actor 1 building. Plaintiff was working on 
the third-floor turbine deck receivillg pipes 
brought in from the outside by UPP em• 
ployees. While stored outside, the pipes 
became encrusted with snow and ice. Once 
inside, the pipes were raised from the 
ground floor to the third·floor turbine deck 
area by an overhead crane, which was oper• 
ated by a Commonwealth Edison employee. 
Then, the pipe was taken from the crane, 
placed on a cart, and moved through the 
interlock hatch to the reactor building by 
UPP employees, including plaintiff. Snow 
and ice melted from the frozen pipes, form­
ing puddles of water on the deck wherever 
the pipes were transported. Plaintiff was 
working in this manner all day prior to the 
accident. 

A:;. plaintiff and a co-worker were carry­
ing a pipe, approximately 20 feet long and 
lO inches in diameter, plaintiff slipped on 
water that was on the concrete floor. He 
fell backward, hitting his back on a pipe, 
and a floor spacer fell across his mid-sec­
tion1 causing injuries. 

Previously, the appellate court upheld 
the trial court's summary judgment order 
for defendant regarding a Structural Work 
Act (IJI.Rev.Stat.1988, ch. 48, pars. 60 
through 69). {Choi v, Commonwealth Ed-
18on Co. (1984), 129 lll.App.3d 878, 85 111. 
Dec. 17, 478 N.E.2d 385.) In plaintiffs 
second amended complaint, he alleged that 
defendant was guilty of several negligent 
acts in its supenision of the construction 
work. Defendant filed a motion for sum­
mary judgment, arguing that under Illinois 
law, it had no duty to take precautions 
against natural accumulations of snow, ice 
or water that were tracked into a building. 
Defendant noted that the UPP foreman's 
deposition stated that he did not inform 
Edison of the condition because it was the 
duty of the contractor's own employees to 
clean up after themselves. Defendant 
pointed out that the snow came from pipes 
that plaintiff and his co-workers had 
brought in and carried to the area. 

In response to defendant's motion for 
summary judgment, plaintiff argued that 

defend•nt owed him a duty to maintain a 
reasonably safe work place because it re­
tained control over the construction work 
performed by UPP employees and could 
stop the work in progress for safety or 
other reasons. Plaintiff also argued that 
defendant breached that duty by failing to 
provide a reasonably safe workplace and 
by failing to stop work that was being 
performed in an unsafe mannct. In addi~ 
tion, plaintiff contended that the melted 
snow and ice that caused the unsafe condi• 
tion did not ac-eumulate naturally1 was 11ot 
transported into the building by pedestrian 
traffic, and was caused by defendant's re­
fusal to allow the pipes to be brought into 
the building and cleaned off before being 
tranaported to the work area. Plaintiff 
notes that the deposition of Commonwealth 
Edison's superintendent stated that Com­
monwealth Edison employees hod the re­
sponsibility to clean snow and ice which 
came into the building, had the authority to 
stop work Qeing performed in an unsafe 
manner, and regularly inspected the area. 

Concluding that the facts were essential• 
ly undisputed, the trial court ordered sum• 
mary judgment for defendanl The trial 
court stated that there was a common law 
duty of an occupier of land to exercise 
reasonable care for the safety of people 
lawfully on the premises, but that duty did 
not extend to a building owner being re· 
quired to mop up water from an accumula• 
tion of snow, ice or water brought inside a 
building construction site, The trial court 
indicated that it would be an impossible 
burden placed on an owner of a building 
construction sjtc to require following the 
independent contractor's employees 
around, mopping up every drip of water 
brought in from the outside. The trial 
court further ruled that Commonwealth 
Edison did not create the dangerous condi~ 
tion, but merely failed to clean up a mess 
which is common whenever building mate­
rials from the outsMe of a building are 
moved into a building. 

The trial court analogized this case to 
Lohan v. Walgreen., Ca. (1986), 140 lJl. 
App.3d 171, 173, 94 Ill.Dec. 680,488 N.E.2d 
679, which ruled that a landowner has no 
duty to clean up snow, ice or water that is 

578 N.E.2d l 
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tracked into a building from a natural accu• 
mulation on the out.ide. The trial court 
made no finding whether the accumulation 
inside the building was natural or unnatu• 
ral, but did state that the water began as a 
natural accumulation of snow and ice on 
the pipes outside, and was brought into the 
building the aame way as people tracking it 
on their feel The trial court did not con­
sider the expert's arndavit and deposition 
because it was not factually ba$ed. The 
expert did. not actually examine the premis­
es, the court noted, but merely looked at 
photographs. 

After the trial court denied plaintiffs 
motion to reconsider, plaintiff appealed the 
summary judgment order. Plaintiffs ar­
gument emphasizes that Commonwealth 
Edison owed him a duty to maintain a safe 
workplace even though he was employed 
by an independent contractor hired by Com• 
monwealth Edison. He asserts that the 
duty included mopping up water that accu­
mulated on the building's floor when snow 
and ice from the pipes melted onto the 
floor, causing puddles of water. Plaintiff 
relies on cases holding that the landowner 
owes a duty to the employee of an indepen­
dent contractor if the owner retain, snff~ 
cient control over the contractor's work. 
Claud11 v. Cit11 of Sycamore (1988), 170 
1U,App.3d 990, 120 Ill.Dec. 812, 524 N.E.2d 
994; See Haberer v. Village of Sauget 
(1987), 158 Jll.App.3d 313, llO Ill.Dec. 628, 
511 N.E.2d 805; Tsourmas v. Dineff 
(1987), 161 lll.App.Sd 897, 118 Ill.Dec. 758, 
615 N.E.2d 743; Weber v. Northern Illi­
nois Gas Co. (1973), 10 lll.App.Sd 625, 295 
N.E.2d 41; Pasko v. Commonwealth Edi• 
,on Co. (1978), 14 lll.App.3d 481, 302 

N.E.2d 642. These cases state that the 
duty owed is to maintain a reasonably safe 
workplace. 

Even if the water began as a natural 
accumulation on the outside, plaintiff as­
serts, Commonwealth Edison's intervening 
acts caused the water to be unnaturally 
accumulated on the inside of the building. 

In the alternative, plaintiff states, the con• 
dition was aggravated by Commonwealth 
Edi.son because it would not allow the pipes 
to be stored inside where the snow and ice 
could be safelv removed after it melted. 
Furthermore, plaintiff argues, the pipes 
were brought in from t.l-ie outside and load-

ed onto an overhead crane operated by a 
Commonwealth Edison employee. The 
overhead crane then took the pipes to the 
third floor of the building, where UPP em­
ployees transported ,the pipes through a 
tunnel into the reactor building. By the 
time the pipes r~)led the third floor, the 
snow and ice was melting, and w8ter from 
the pipes was dripping on the floor. It is 

on that water that plaintiff fell and injured 
himself. 

Defendant responds that the water was a 
natural accumulation tracked in from the 
outside by UPP employees, including plain• 
tiff. It asserts that this situation should be 
treated the same as a natural accumulation 
tracked in from the outside by pedestrian 
traffic, thus creating no ducy by the land· 
owner. 

Defendant relies on two types of cases: 
those concerning natural accumu1atio_p,s of 
snow, ice or water outdoors and those con­
cerning snow, ice or water tracked into a 
building from the outside, whether tracked 
in by pedestrians' shoes, coats or -umbrel­
las. In Lohan, 140 lll.App.3d at 172, 94 
Ill.Dec. 680, 488 N.E.2d 679, the plaintiff 
slipped and fell on water that had been 
tracked from the outside into the com.moo 
hallway of the defendants' .~tores. The 
appellate court ruled that the owners did 
not have a ducy to continuously remove the 
tracks left by customers who had walked 
through the natural accumulations of snow 
or water outside, tracklng them inside. 
Even if the owner has knowledge that the 
accumulation caused a dangerous .condi­
tion, the court stated, there is .no duty if 
the accumulation is natural. (L-Ohan, 140 
IILApp.3d at 173, 94 11!.Dec. 680, 488 
N .E.2d 679.) See also Handp v. Sears, 
Roebuck & Co. (1989), 182 lll.App.3d 969, 
131 Ill.Dec. 471, 538 N.E.2d 846 (summary 
judgment in favor of defendant store af• 
firmed where plaintiff slipped and fe II on 
water located within store); Shoemaker v. 
Rmh-Presbylerian-St. Luke's Medical 
Center (1989), 187 lll.App.3d 1040, 135 Ill. 

Dec. 446, 543 N,£,2d 1014 (.hQ&fital h;ld llP 
duty w dean up nat11!1ll accUl!1ulation of 
water iracked into hospital on pedestriallS' 
coats and umbrellas); Serritos v. Chic~go 
Transit Authoritp (1987), 153 Ill.App.3d 

265, 106 l!l.D~c. 243, 505 N.E.2d tlll!M~i.18'00304 
transit authonty had no duty where p\ifo• 
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tiff fell on snow and slush covered steps of 
bus owned and operated by defendanti. 

fl. 21 The purpose of summary judg. 
mcnt i:;; to determine whether a triable is­
sue of fact exists. {Habt:rer, 15& IIJ.App.3d 
at 316, 110 Ill.Dec. 628, 511 N.E.Zd 80.5.) It 
may be granted if the pleadings, exhibits, 
affidavit..s, and depositions on file establish 
that there is no genuine issue of material 
fact, and that the moving party ii:; entitlt>d 
to judgment as a matter of law. (IJLRt'"v. 
Stat.1985, ch. 110, par. 2-100,,(,); Branson 
t·, R & L Im•estme11t. Inc. (1990), HHi !!l. 
App.3d 1088, 1090, 14:l 111.llec. G89, 554 
N.E.2d 624.) Although the plaintiff docs 
not have to try his ease, he must pro\0 ide a 
fartual basis which would arguably entitle 
him to judgment.. (Handy, 18l lll.App)M 
at 972, 131 Ill.Dec. 471, 538 K.E.2d 846.1 
The detennination that summary judgment 
is appropriate will not he rever.;ed alJ~ent 
an abuse of the trial court's discretion such 
that the plaintiffs right to fundamental 
justice is violated. Breeze v. Payne (1989), 
181 lll.App.3d 720, 727, 130 Iii.Dec. 386, 
537 N.E.2d 453. 

[3-5) Commonwealth Edison owed 
plaintiff the duty to maintain a reasonably 
safe workplace, but it did not extend to 
taking precautions against water tracked 
inside from a natural accumulation outside. 
Duty is determined by considering a num­
ber of factors: the foreseeability of harm 
(Bree:e, 181 lll.App.3d at 727, 130 !ii.Dec. 
386, 537 N.E.2d 453), the likelihood of tr.e 
injury, the ma!,'Tiitude of the burden of 
guarding against it, tht< consequences of 
placing that burden on the defendant, pub­
lic policy, and social considerations. Deal­
ers Seri-ice & Supply Co< -z:. St. Lou z..., 
National Stock {1987), 155 Ill.App,3d 
1075, 1080, 108 Ill.Dec. 664, 508 N.E.2d 
1241. 

[ 6, 7 J In Illinois, a tandowner owes no 
duty where a natural accumulation of 
snow, ice or water exists on the oucside or 
is tracked into a building by pedei.trian 
traffic, (Lohan, 140 111.App.3d at 172, 94 
Ill.Dec. 680, 488 N.E.Zd 679,) Howevn, a 
property owner does ha\'e a duty and may 
be liable where the injuries aN:< a result of 
an unnatural or artificial accum:..ilation, or 

Co. (l:Jgl!J, lfi.: I!l.App.:Jd 96:1, 8'71, Lil Ill. 
Dec. 471, 538 NJ•:.2d 846.) To establish a 
duty, th~ plaintiff nrnst makt> an affirm:,.­

t.iv~ showing of an unnatural accumulation 
or an aggravation of a natur.:d condition 
bt:fore recovery will t)(' allowed. (McCan.t1 
,,. Bethesda Hospital (1979), 80 11!.App.:Jd 
544, 549, 35 HI.Dec. 878, 400 !\.E.2d 16.1 
Plaintiff made no sud1 :5howing in this 
case. 

[SJ Therefore, summary judgrn!?nt for 
def<,ndant w:i:- proper. Thi:' \Vat,er in the 
nuclear µower µla.nt wa.s a eontinuation nf 
a natural accumulation. There was r.o evi­
dena presE'ntcd that Commonwealth Edi­
son did anything to aggrii\'il~t: the condi­
uor1. To rrquire an ownPr of a c0nstruc­
tion site to follow workmen around anrl 
immcdiateiy dean uµ any me:ting snow, ice 
or water that had he-en hrought in from the 
outside would bt"" too high a hurrier:. 

Affirmed. 

\\'HIT!: ar.d GRE!MAN, .I.I. concur. 

.,__ ___ _ 
0 [ 0' N~l-!~tl ~l~!li,. 

' 

?17 ll!.App.3d 95S 

578 N.E.2d 37 

F'ISTER/WARRE~, succE<i-sor in intereet 
to Charles L. Fister and ARsodate,;, 
Inc., a corporation; Charles L. Fister 
and Robert J. Wu.rren, Plaintiffs-Appel~ 
lants/Counwr-Defendants-Appellees, 

UASINS. lf-.C, a Wyoming corporation, 
and Georgia .\1arb1e Company, a Geor• 
gia corporation, Defcndant.s-Appe!­
lees/Coun ter-PI a intiff s-Appe Han ts. 

Nos. 1-90-2260, 1-Stl-2882. 

Appcll,-i.te Ct1 un vf Ulinois, 
First Distrirt, Sixth Di\·'.sion 

July 121 l~9L 

REhearing Denif•d Aug. 3fJ, 1891 

a natural condition aggravated by the own­
er'.s use of the area and creation of the 
condition. (Handy v. Scars, Roebuck & 

Stock sdll'rs brought act.:on avamst 
buyi:>r of corporation and corporation, se<:-k-

111!11 
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slli!Ji 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT 

COUNTY OF McHENRY 

PAUL DULBERG, 

Plaintiff, 

vs. 

DAVID GAGNON, Individually, and as 
Agent of CAROLINE MCGUIRE and BILL 
MCGUIRE, and CAROLINE MCGUIRE 
and BILL MCGUIRE, Individually, 

Defendants. 

) 
) 
) Case No. 12 LA 178 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ANSWER TO PLAINTIFF'S INTERROGATORIF.S TO 
DEFENDANTS BILL McGUIRE AND CAROLYN McGUIRE 

TO: Paul Dulberg 
c/o Attorney Hans A. Mast 
Law Offices of Thomas J. Popovich 
3416 West Elm Street 
McHenry, IL 60050 

Defendants, BILL McGUIRE AND CAROLYN McGUIRE (improperly named Caroline), 

by and through their attorneys, Cicero, France, Barch & Alexander, PC, and for their Answer to 

Plaintiff's Interrogatories, state as follows: 

l. State the full name of the defendant(s) answering, as well as your current residence address, 
date of birth, marital status, and social security number, and, if different, give the full name, 
as welt as the current residence address, date of birth, marital status, and social security 
number of the individual(s) signing these Answers. 

ANSWER: William "Bill" McGuire Carolyn McGuire 
1016 W. Elder Avenue 1016 W, Elder Avenue 
McHenry, IL 60051 McHenry, 1160051 
Married: Carolyn Married: Bill 
DOB: July 29, 1952 November 26, 1946 
Defendants object to providing Social Secwity Numbers. Such information 
is Wghly sensitive and pdvate and is furthermore irrelevant to any issues in 
the pending lawsuit. 
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2. State the full name and current residence address of each person who witnessed or claims to 
have witnessed the accident to the Plaintiff on the premises as described in the complaint. 

ANSWER: David Gaimon 
39010 90'" Place 
Genoa City, WI 53128 

Paul Dulberg 
4606Hayden 
McHenry, 1L 60051 . 

3. State the full name and current residence address of each person who witnessed or claims to 
have witnessed the work and/or conditions existing as described in the complain! at the location of the accident on the date of the accident described. 

ANSWER: See answer to Interrogatory No. 2. 

4, State the name ru1d address of the person(s) or entity that owned the property premises whereat the accident occurred as alleged, as of the date in question. 

ANSWER: Bill and Carolyn McGuire 
1016 W. Elder Avenue 
McHenry, IL 60051 

5. State the name and address of the person(s) or entity that was involved in the work and/or 
maintenru1cc of the exterior of the premises as alleged on the date in question. 

ANSWER: See response to Interrogatozy No. 2. 

6. State the name and address of the person(s) or entity that decided or chose to undertake the work and/or maintenance of the exterior of the premises as alleged on the date in question, 
including chain saw use and activity. 

ANSWER: See response to Interrogatozy No. 2. 

7. State the name and address of the person(s) or entity that was to supervise or oversee the · work and/or maintenance at the exterior of the premises as alleged on the date in question 
including chain saw use and activity. 

ANSWER: · Sec response to Intcrrogato1y No. 2. 
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8. State the full name and current residence address of each person, who was present and/or 
claims to have been present at the scene immediately before, at the time of, and/or 
immediately after said occurrence. 

ANSWER: 

Before: William "Bill" McGuire Carolyn McGuire 
1016 W. Elder Avenue 1016 W. Elder Avenue 
McHenry, [L 60051 McHenry, IL 60051 

DavidG~on Paul Dulberg 
39010 90 Place 4606Hayden 
Genoa City, WI 53 I 28 McHenry, [L 60051 

At Time Of 
Occurrence: DavidG~non Paul Dulberg 

39010 9 Place 4606Hayden 
Genoa City, WI 53128 McHenry, [L 60051 

After: William "Bill" McGuire Carolyn McGuire 
1016 W. Elder Avenue 1016 W. Elder Avenue 
McHenry, IL 60051 McHenry, IL 60051 

David G'.\!P;on Paul Dulberg 
39010 90 ' Place 4606Hayden 
Genoa City, WI 53 I 28 McHenry, IL 60051 

9. State the name and address of each witnes.q that knows or claims to know the circumstances 
of the alleged accident, how it occurred or how the Plaintiff became injured - as alleged in 
the Complaint. 

ANSWER: On information and belief, David Gagnon and Paul Dulberg were present at 
the time of the alleged occurrence and therefore know the circumstances 
sun·ounding the occurrence. Answering further, Defendants Bill McGuire 
and Carolyn McGuire were not present at the time of tho occurrence but 
knew that David Gagnon and Paul Dulberg were present on the date of the 
occurrence. From conversations v.ith David Gagnon, the answering 
Defendants believe that Mr. Gagnon and Mr. Dulberg had been cutting logs 
and tree branches into smaller sections v.ithout incident. Whiie in the 
process of cutting tree branches Paul Dulberg unexpectedly and without 
warning moved his right arm directly in the path of the running chain saw. 
rnvestigation continues. 
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l 0. With respect to the chain saw that was being operated on the premises at the time of the 
alleged injury, state as follows: 

a. Who was operating the chain saw at the time of the Plaintiff's alleged injury; 

b. Who owned the chain saw at the time of Plaintiff's alleged injury; 

c. who requested that the chain saw be used to perform work at the time of Plaintiff's 
injury. 

ANSWER: 

a. On infonnation and belief, David Gagnon was operating the chain saw at the time 
Mr. Dulberg was injured. 

b. Bill McGuire was the owner of the chain saw on the date of the occurrence. 

c. David Gagnon had Bill McGuire's permission to use the.chain saw. 

11. With respect to David Gagnon's experience in use of a chain saw prior to the date of the 
alleged accident, state as follows: 

a. How many times had David Gagnon operated the same or similar chain saw prior to 
the date of alleged accident; · 

b. What fonnal training did David Gagnon receive in use or operation of a chain saw 
prior to the occurrence alleged; 

c, Who, if any, (names and addresses) trained David Gagnon in use or operation of a 
chain saw prior to the occurrence. 

ANSWER: 

a. Objection. This interrogatory is better directed to David Gagnon. Answering 
subject to objection, and to the best of the answering parties' knowledge, David 
Gagnon bas used chain saws in the past but the answering parties do not known liow 
often be bas used chain saws in the past. 

b. Objection. This interrogatory is better directed to David Gagnon. Answering 
subject to objection, the answering parties do not know whethe1· David Gagnon has 
been fonnally trained the use or operation of a chain saw. Answering further, the 
answering pruiies are aware that Mr. Gagnon has used chain saws many times in the 
past and he appcar&'appcared to !mow what he is doing. 
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c. Objection. This interrogatory is better directed to David Gagnon. Answering 
subject to objection, the answering party do now know whether or by whom David 
Gagnon was trained in the use of chain saws, Answering further, the answering 
parties are aware that Mr. Gagnon has used chain saws many times in the past and 
be appears/appeared to know what he is doing. 

12. What was the scope of work or task David Gagnon was engaged in with use _of the chain 
saw at or about the time of the alleged accident. 

ANSWER: 

To the extent "scope of work" or• "engaged" constitute legal conclusions, the 
answering Defendants object to Interrogatory No. 12. Answering subject to 
objection, at the time of the alleged occurrence, the answering Defendants were in 
the process of replacing an old shed on their property. Paul Dulberg helped David 
Gagnon tear down the old shed. The answering Defendants further believe that Mr. 
D\tlberg took the components of the old shed to his property for eventual 

. reassembly. On the date of the oc<;urrence, Mr. Dulberg was helping David Gagnon 
take down several trees to make room for a new shed. On information and belief, 
prior to the occurrence Mr. Gagnon and Mr. Dulberg had been cutting logs and tree 
branches into smaller sections without incident. While in the process of cutting tree 
branches Paul Dulberg unexpectedly and without warning moved his right ann 
directly in the path of the running chain saw. Answering further, the ll!lSwering 
Defendants did not engage, hire or pay either individual for their activities on site. 
Nor did either answering Defendant dictate, control or otherwise supervise the 
methods and means by which Mr. Gagnon and Mr. Dulberg pe1formed the tree and 
branch cutting at issue. 

13. Who (names and addresses) requested or chose to engage Gagnon in the "task" of use and 
operation of the chain saw at or about the time of the alleged accident. 

ANSWER: 

To the extent the words "chose" and "engage" constitute legal conclusions, the 
answering Defendants object to Interrogatory No. 13. Answering subject to 
objection, David Gagnon undertook the tree cutting and trimming in question as a 
favor to his parents. He was not engaged, hired or pald for the activities in question. 

14. What instructions or guidance, if any, was given to Gagnon prior to Plaintiff's alleged 
injury/accident with regard to how he was to perfom1 the chain saw work at the premises. 

ANSWER: See response to Interrogatory No. 11. 
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15 Were you (Defendant) covered tmder any policy of insurance at the time of the occurrence. 
If so, were you named or covered under any policy, policy, or policies, of liability insurance 
effective on the dale of said occurrence, and: State the name of each such company or 
companies, the policy number of numbers, the effective period(s) occurrence, including 
umbrella or excess insurance coverage, property damage and medical payment coverage. 

ANSWER: Yes. 
Auto-Owners Insurance Company 
Policy No.48-010-965-0 I 
Eff.: May 9, 2011 thru May 9, 2012 
Personal Liability (Each Occwwnce): $300,000.00 
Medical Payments (Each Person): $1,000.00 

16. Do you have any information: 

(a) That any plaintiff was, within the 5 years immediately prior to said occurrence, 
confined in a hospital and/or clinic, treated by a physician and/or other health 
professional, or x-rayed for any reason other than person injwy? If so, state each 
plaintiff so involved, the name and address of each such hospital and/or clinic, 
_physician, technician and/or other health care professional, the approximate date of 
such confinement or service and state the reason for such confinement or service; 

(b) That any plaintiff has suffered any serious personal injury and/or illness prior to the 
date of said occun-ence? [f so, state each plaintiff so involved, st.ate when, where 
and how he or she was iajured and/or ill and describe the injuries and/or illness 
suffered; 

(c) That any plaintiff has suffered any serious personal injury and/or illness since the 
date of said occurrence? If so, state each plaintiff so involved, state when, where 
and how he or she was injured and/or ill and describe the injuries and/or illness 
suffered; 

(d) That any plaintiff has ever filed any other suit for his or her own personal injuries? 
If so, state each plaintiff so involved, state the court, and caption in which filed, the 
year filed, the title and docket number of said case. 

ANSWER: 

a. On infonnation and belief, the answering parties believe that Paul Dulberg was 
involved in a motor vehicle accident that resulted in a shoulder injury of some sort. 
The answering parties do not !mow of any other details about the auto accident or 
injuries, if any. 

b. See answer to lllterrogatory No. 16(a). 
c-d No. 
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., 

17. Were any photographs, movies and/or videotapes taken of the scene of the occurrence or of 
the persons involved? If so, state the date or dates on which such photographs, movies 
and/or videotapes were taken, the subject thereof, who now has custody of them, the name, 
address and occupation and employer of the person taking them. 

ANSWER: None, other than those furnished as part of Plaintiff's discovery response. 

18. Have you (or anyone acting on your behalf) had any conversations with any person at any 
time with regard to the manner in which the occurrence complained of occurred, or have 
you overheard any statements made by any person at any time with regard to the iajuries 
complained of by plaintiff or the manner in which the occimence complained of occurred? 
If the answer to this Interrogatory is in the afilnnative, state the following: 

(a) The date or dates of such conversatiol!S 811(1/or statements; 
(b) The place of such conversatiol!S and/or statements; 
(c) All persons present for the for the conversations and/or statements; 
(d) The matters and things stated by the person in the conversations and/or statements; 
(e) Whether the conversation was oral, written and/or recorded; and 
(f) Who has possession of said statement if ·written and/or recorded. 

ANSWER: (a) thru (f): See summary of oral communication received from David 
Gagnon set forth in response to Interrogatory No. 9. Answering further, on 
information and belief, a few weeks after the subject occturence Paul 
Dulberg did roofing work and moved heavy pieces of lumber for Mike 
Thomas, 460 Walbeck Drive, Twin Lakes, WI 53181 (312/961-9655). 
Investigation continues. 

19. Do you know of any statements made by any person relating to the occurrence complained 
·of by the plaintiff'? If so, give the name and address of each such witness, the date of said 
statement, and state whether such statement was written and/or oral. 

ANSWER: See answers to Interrogatories No. 9 and 18. 

20, State the name and address of each person having knowledge of Plaintiff's activities on the 
premises PR1OR to the accident in question. 

ANSWER: P_aul Dulberg and David Gagnon. 

21. State !he name and address of each person having knowledge of Plaintiff's activities on the 
premises AFTER !he accident in question. 

ANSWF..R: Paul Dulberg, David Gagnon, Bill McGuire and Carolyn McGuire. 
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(?') 
·. ~-

22, Had the Plaintiff ever used or operated a chain saw on the premises or for the Defendant's 
prior to his alleged accident. Ifso, state the dates and times such occurred. 

ANSWER: Yes. In June 2011 Carolyn and Bill McGuire had a contractor take down a 
large tree on their property. The contractor left the fallen limbs. Shortly 
thereafter, Paul Dulberg brought his own chain saw down to the property. 
He cut the limbs into logs. David Gagnon helped him cut and load the logs. 

23. Pursuant to Illinois Supreme Court Rule 213(1), provide the name and address of each 
witness who will testify at trial, and state the subject of each witness' testimony, giving the 
following infonnati.on: 

(a) The subject matter on which the opinion witness is expected to testify; 
(b) 1he conclusions and/or opinions of the opinion witness and the basis therefore, 

including reports of said witness, if any; 
(c) The qualifications of each opinion witness, including a Curriculum Vitae and/or 

resume, if any; and 
(d) Identify any written reports of the opinion witness regarding this occurrence. 

ANSWER: 

Illinois Supreme Court Rule 213(f)(l) - Lay Witnesses; 

The answering party has not yet determined the identity of the witnesses that might be 
called upon to offer lay witness testimony and opinions at trial. However, each of the following 
individuals are possible trial witnesses: 

a. Paul Dulberg. Preswnably, Mr. Kemp will testify about his age, education 
and work experience. He may testify conceming all the events and 
occurrences alleged in his complaint. He may also testify concerning his 
state of health before the events and occurrences alleged in his complaint, 
the injuries he attributes to the events and occurrences alleged in his 
()Omplaint, and his current state of health. Lastly, it is anticipated that he 
will testify concerning all matters covered by his discovery responses and 
discovery deposition, if taken. Investigation continues. 

b. David Gagnon. The answering party does not know tl1e specifics of Mr. 
Gagnon's potential trial testimony. Presumably, however, Mr. Gagnon 
will testify about his age, education and work experience. He may testify 
concerning his connection to Bill McGuire and Carolyn McGuire. He 
·may testify concerning the events and occurrences alleged in Plaintiffs 
Complaint. He may also testify conceming observations he made about 
Mr. Dulberg' s state· of health before the events and occurrences alleged in 
Plaintiff's Complaint, obse1vations he made about the injuries Mr. 
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Dulberg attributes to the events and occurrences alleged in Plaintiff's 
Complaint, and observations he made about Mr. Dulberg's current state of 
health. Lastly, it is anticipated that he will testify concerning all matters 
covered by his discovery responses and discovery deposition, if taken. 
Investigation continues. 

c. Bill McGuire. If called upon to testify, Mr. McGuire will testify about his 
age, education and work experience. He will testify concerning his 
connection to David Gagno11 and Carolyn McGuire. He may testify 
concerning the circumstances surrounding the occurrence alleged in 
Plaintiff's Complaint. He may also testify concerning observations he 
made about Mr. Dulberg's state of health immediately after and since the 
occurrence alleged in Plaintiff's Conlplaint, including observations he 
made about the injuries Mr. Dulberg attributes to the occurrence alleged in 
Plaintiff's Complaint. Lastly, it is anticipated that he will testify 
concerning all matters covered by his discove1y responses and discovery 
deposition, if taken. Investigation continues. 

d. Carolyn McGuire. If called upon to testify, Mrs. McGuire will testify 
about her age, education and work experience. She will testify concerning 
her connection to David Gagnon aud Bill McG11ire. She may testify 
concerning the circumstances surrounding the occurrence alleged in 
Plaintiff's Complaint. She may also testify concerning observations she 
made about Mr, Dulberg's state of health immediately after and since the 
occurrence alleged in Plaintiff's Complaint, including observations she 
made about the injuries Mr. Dulberg attributes to the occurrence alleged in 
Plaintiff's Complaint. Lastly, it is anticipated that she will testify 
concerning all matters covel'ed by her discovery responses and discovery 
deposition, if taken. Investigation continues. 

e. Mike Thomas. If called upon to testify, Mr. Thomas may testify about his 
age, education and work experience. He may testify concerning his 
connection to Paul Dulberg. He may also testify concerning observations 
he made about Mr. Dulberg's state of health after the occurrence alleged 
in Plaintiff's Complaint, including observations he made of Mr. Dulberg 
performing roofing work and moving lumber. Lastly, it is anticipated that 
he will testify concerning all matters covered in his discoveiy deposition, 
if taken. Investigation continues. 

f. Investigation continues. 
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Illinois Supreme Court Rule 213(!)(2)-Independent Opinion Witnesses. 

To the extent any of the individuals disclosed above as potential Rule 2!3(f)(1) 
witnesses also qualify for disclosure as an independent expert witness within the 
meaning of Illinois Supreme Court Rule 213(f)(2), the responding Defendants 
incorporate the above Rule 213(£)(1) disclosure as though fully and completely 
set forth herein as a Rule 213(f)(2) disclosure. Answering further, the responding 
Defendants further incorporate the identity and opinions of any medical provider 
that treated Plaintiff for injuries he claims are associated with the occurrence 
alleged in his Complaint, For additional detail, see the medical records and 
materials produced by Plaintiff as part of his production response. Investigation 
continues. · 

Illinois Supreme Court '1ule 213(f)(3) - Controlled Opinion Witnesses. 

None at this time. Answering further, Defendants reserve the right to retain and 
disclose controlled opinion witnesses and will do so, if necessary, in accordance 
with all applicable court orders and discovery rules. 

24. List the names and addresses of all other persons ( other than yourself and persons heretofore 
listed) who have lmowledgc of the facts of said occurrence and/or of the injuries and 
damages claimed to have resulted therefrom. 

ANSWER: None, other than as disclosed iu response to the interrogatories above. 

25. Identify any statements, infom1ation and/or documents !mown to you and requested by any 
of the foregoing Interrogatories which you claim to be wo1k product or subject to any 
common law or statutory privilege, and with respect to each Interrogatory, specify the legal 
basis for the claim as required by Supreme Court Rule 20 I (n). 

ANSWER: None at this time. 

26. State the name and address of each person at the premises (although maybe at different 
location or not a witness to the incident) described at the time of the occurrence. 

ANSWER: See response to Interrogatory Nos. I and 2. 

27. Was the Plaintiff struck and U1iured by the chain saw while in operation on.the date and time 
alleged. If so, what caused the chain saw to sttike the Plaintiff. 

ANSWER: On info1mation and belief, yes. Answering further, Defendants were not 
present at the time of the occurrence. See aru;wer to Interrogatory No. 9. 
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28. Describe what, if any, of the Plaintiff's conduct caused or contributed to his injury on the 
date and time in question. 

ANSWER: See answer to Interrogatory No. 9. 

29. Did the chain saw malfunction at any time during its use prior to Plaintiffs alleged injury. 

ANSWER: To the best of the answering parties' knowledge, no. 

30. Prior to Plaintiffs alleged injury, was the subject chai11 saw operating safely and properly. 

ANSWER: To the best of the answering parties knowledge, yes. 

CAROLYN MCGUIRE and BILL MCGUIRE, 
Defendants, by tlieir attorneys, 
CICERO, FRANCE, BARCH & ALEXANDER, P.C., 

By RONALDWn, 
Cicero, France, Barch & Alexander, P.C. 
6323 East Riverside Blvd. 
Rockford, IL 61114 
815/226-7700 
815/226-7701 (fax) 
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STATEOF!LLINO!S 

COUN1Y OF Wll,fNEBAGO 

) 
) ss 
) 

B[LL McGUIRE, being first duly sworn on oatl1, deposes nnd states that he is one of tl1e defendants 

herein; that he has read the foregoing interrogatory answers; and that the interrogatory answers herein are 

true, correct and complete to the best of his knowledge and belief . 

• 
--/31iJZ ?t/ <?.Kfcwu? 

IlillMcG 

Subscribed and sworn to before 
me oo the~ day August, 2012. 
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. ' 

STATEOFILLINOIS ) 
) ss 

COUNTY OF WINNEBAGO ) 

CAROLYN McGUIRE, being first duly sworn on oath, deposes and states that she is one of the 

defel\dants herein; that she has read the foregoing interrogatory answers; and that the interrogatory answers 

herein are true, correct and complete to the best of her knowledge and belief. 

Subscribed and sworn to before 
me on the Iott- da ust, 2012. 

No 
OFFICIAL SEA!. 

RONALDA BARCH 
NOTARY PUBLIC. STATE OF ILIJNOIS 
MY COMMISSION EXPIRES: DB/07114 
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.. 
' \ 

,I 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing document was 

served upon: 

Attorney Hans A. Mast 
Law Offices of Thomas J. Popovich 
3416 West Elm Sti-eet 
McHenry, IL 60050 

by depositing the same in the United States Post Office Box addressed as above, postage prepaid, 

at Rockford, Illinois, at 5:00 o'clock p.m. on 

Cicero, France, Barch & Alexander, P.C, 
6323 East Riverside Blvd, 
Rockford, IL 61114 
815/226-7700 
815/226-7701 (fax) 
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' > • 

STATE OF ILLINOIS 

COUNTY OF MCHENRY 

) 
)SS 
) 

0245281968.ilBKO/ACCARDOIPM 

IN .Tf!E CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL DISTRICT 
McHENRY COUNTY, lLLINOIS 

PAUL DULBERG, 

Plaintiff(s), 

vs. 

DAVID GAGNON, fudividually, and as 
Agent of CAROLINE MCGUJRE and 
BILL MCGUIRE, and CAROLINE 
MCGUIRE and BlLL MCGUlRE, 
Individually, 

Defendan s. 

CASE NO.12LA000178 

. ANSWERS TO CO-DEFENDANT INTERROGATORIES 

The Defendant, DAVID GAGNON, in response to the Interrogatories propounded states 
asfollows: · 

l. State the iuU name, present residence address and birth date of the person answering these 
Interrogatories. · 

ANSWER: David A. Gagnon, 39010 901h Pl~ Genoa Cily Wisconsin 53128 
DOB: 4/3/1697 

2. State your marital status on the date of the occunence in question and, if married, your 
spouse's Jlllllle and age on said dste. 

ANSWER: _ Married; Pamela Gagnon, 39010 90th Place, Genoa City WJBconsin 53128, 

3. State the full name and present or last known address (mdicating which) of each person 
who: 

(a) Wrtncssed or claims to have witnessed the occucrence in question. 
(b) Wail present or claims to have been present at the scene immediately before said 

occurrence. 
( c) Was present or claims to have been present immediately after said occurrence. 
( d) Otherwise has or claims to have any knowledge of the fucts or possible causes of 

the occvr.rence to include any damages or injuries alleged to have resulted from 
iraid occurrence. 

ANSWER: David A. Gagnon, 391110 90th Place; Genoa City Wisconsin 53128; Paul 
Dulberg, 4606 Iuyden Ct, McHenry llllnoill 60050; Carolyn McGuire, 1016 W, &ili!!~~-'.'l /1 

\ . EXHIBIT :, ' 

J!.M n,fV\ '. 

I ~\It~ 
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Avenue, Mclleniy Illinois 60051; William McGuire, 1016 W. Elder Avenue, McHenry 
Illinois 60051. · · . 

4. • State specifically and with certainty the personal injuries and property damage, if any, 
SUBtained by PAUL DULBERG as a result of said occurrence. 

ANS'WER: Defendant has no lmowledge regarding the plaintiff's personal injuries 
and/or property damage clai/ns. · 

7, State whether PAUL DULBERG was hospitalize4 or had suffered any illness or personal 
injury prior to or subsequent to the date of said occm:rence, and if so, state the lll!ture and date of 
each such hospitalization, illness or personal injury. 

ANSWER: I do not know. 

8. State whether PAUL DULBERG suffered any r=anent scan:l:ng as a result of the 
!lCCident alleged in the complaint. If so, state the location of such scar, the width and length (!f 
such scar or scars. (Pursuant to Supreme Court Rule 214, please attach any photos of any such • 
scar to your answers hereto.) · · 

ANSWER: I do not know. 

9. State whether prior to the accident alleged in the complaint PAUL DULBERG suffere\l 
-any physical dipability or impairment of any kind whatsoeyer. If so, state the nature of such . 
physical disability or impairment and how PAUL DULBERG C1111Je to have such physical 
disability or impairment 

ANSWER: I do not know. 

10. · State the location of the alleged occurrence, pinpointing such location in feet, inches and 
direction from fixed objects or boundnrles at th~ scene of the occurrence. 

. &Acl:'..?'J2. 
ANSWER: The accident occun-ed in:n,olit' of my parent's home at 1016 W, Elder Avenue, 
McHenry lli~ois 60051. · 

11, State with particularity the nature of the nlleged defect, object substance or condition 
which caused the alleged occwrence giving the exact dimensions and physical. description of 
such including the size, shape, color, height, length and depth c,if such defect or object. 

ANSWE_R; Chainsaw, EFCO, Model# MT.3500, 2.38 Cubic Inch, 16" blade. 

12. State with particularity what PAUL DULBERG was doing at the time of the accident 
nlleged in lhe complaint. 

ANSWER: He was helping me trim a tree by holding a branch. 

13. State wi1h particularity what DAVID GAGNON was doing at the time of the accident 
alleged in the complaint. · 

ANSWER: I was cuffing through a branch with the chainsaw. 

2 Dulberg 000179 
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14. State with particularity the address for David Gagnon on J\llle 28, 2011. 

ANSWER: 39010 90th Place, Genoa City Wisconsin 53128. 

15. State with partieularity all 1he reasons why PAUL DULBERG was present on the 
premises known commonly as 1016 W. Elder Avenue, City of McHenry, County of McHenry, 
Illinois on 1hc date of the alleged occurrence. 

ANSWER: I asked him to help me trim the tree at my parents' home. 
-

16. . Sqite with· particularitr .all the reasons why DAVID GAGNON was present on the 
premises known commonly as 1016 W. Elder Avenue, City ofMcHemy, County of McHenry, 
lliinois on the date of the alleged occurrence. · 

ANSWER: I was trimming a tree for my parents. 

17. State with particularity your basis for alleging that David Gagnon was working under the 
supervision and control of Dc,feadants Bill McGuire and Carolyn McGuire at the time of the 
occurrence, as asserted in your answer to Plaintiff's Complaint. 

ANSWER: N/A 

18.. State with particularity your basis for alleging that Defendants Bill McGuire and Carolyn 
McGuire instructed end/or advised David Gagnon in 1he use of a chain say., on or before the date 
of1he occurrence, as asserted in your answer to Plaintiff's Complaint. 

ANSWER: NIA 

19. State with particularity your basis for alleging that David Gagnon was under the 
supervision and control of Defendants Bill M!)Guhe end Carolyn McGuire and wq:ddng as their 
apparent mid actual agent on ihe date of and at the time of the occurrence, as asserted in your 
answer to Plaintifl'a Complaint. 

ANSWER: N/A 

20. State with particularity any and all defects associated with the chain saw you believe or 
claim was involved in the occurrence alleged in Plaintiff's Complaint 

ANSWER: None. 

21. State wl!ether any photographB or videos were taken of1he scene of the occurrence or of 
1he persons, objects or premises involved, and if so, state the number of photographs or videos 
taken, their subject matter and who now has custody of them. 

ANS_\'\'ER: No. 

22; Pursuant to Supreme Comt Rule 213(f), furnish the identity and addresses of witnesses 
who \!\'ill testify at trial and the following information: 

(a) For each lay witness, identify the subjects 011 which the witness will testify. 

3 
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(b). 

(c) 

. . -• 

For each independent expert witness, identify the subjects on which the witness 

will testify and the opinions 1he party expects to elicit. 

For each contro_lled expert witness, identify: . 

(i) . the subject matter on which the witness mll testify; 

(11) the conclusions and OpiniOllll of the witness and the bases therefor; 

(ill) the qualificati!)ns of the witness; and 

(iv) any reports prepared by the witness about .the case. 

ANSWER: . D;md A. Gagnon, 39010 90Ut Place, Genoa City Wis.consin 53128- This 

witness is expected to testity to any dangerous or defective condition that he saw and/or was 

aware of; his inwm\ce policy and coverage; Illllintenance, Tepair and inspection of the chainsaw; 

as to llllY dangerous or defective area. on the premises. This witness is also expected to testify 

regarding his observations of~ plaintiff before, during and after the alleged occurrence; his 

understanding as to the facts of the aix:ident; his observations of the scene and he is expected to 

testify as. to any conversations which took place between the parties and witnesses. This witness 

·is also expected to testify consistent with any testimony he lllllY have given and/or may give at a 

discovery deposition. · 

Paul Dulberg, 4606 Hayden Ct, McHenry Illinois 6_0050-This witness is expected to testify 

to any dangerous or defective condition that he saw and/or was aware ol; his relationship to the 

tenants of the building; his qbservations prior, during and after his alleged injury; the nature cif 

his injury, medical bills, medical records and recovexy; his understanding of his iajury and 

recovexy. This witness is also expected to testify to his understanding. as to the facts of the 

accident; his observations of the scene and he is expected to testlfy as to any conversations which 

took place between the parties and witnesses. This witness is also expected to testify consistent 

with any1eStimony he may have given and/or may give at a discovery deposition. 

Carolyn McGuire, 1016 W. Elder Avenue, McHenry Illinois 60051; William McGuire, 

1016 W. Elder Avenue, McHenry Illinois 60051-These witnesses are expected t.o testify as to 

their ownership of the properly in question; their insorance policy and coverage; their knowledge 

of the are~, cbaiusaw lllld tree; maintellll!lce, repair lllld inspection of the chainsaw; as to any 

. '!6ol.ations the premises; as to any dangerous or defective area on the premises. These witnesses 

are also eltpected to testify regarding their observations of the pla.intiff before, during lllld after 

1he alleged occmrence; their understanding as to the facts of the accident; !heir .observations of 

the scene and they w:e expected to 1estify M to any conversations which took place between the 

parties and wfuwsscs. These wimesses are also expected to testify consistent with any testimony 

they may have given and/or may give at ·a discovery deposition. 

·4 Dulberg 000181 

C 1163 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 309 of 464

. 
• 

Under penalties as pro,ided by law pursuant to 735 ILCS 5/1-109 oftbe Code of Civil· 

Procedure, the unde;signed certifies that the statements set furtb. in fuis instrument are true and 

correct, except as to matteIS therein stated to be on infonniition and belief and as to such matters 

the undersigned certifies as aforesaid that he/she verily believes the 6llllle to be true. . 
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.. ' . 
' . 

. " . ' 
1 HEREBY CERTIFY tliat on • r /.s 1 /i 3 . a true and correct copy of the 

foregoing Answers to Interrogatories were filed with the Clerk of the Circuit Court of McHenry 

County and a copy of same was ruso ma!led to: 

Hans.A.Mast 
. Law Offices of Thomas J. Popovich, P.C. 

3416WElmSt 
Mcllemy IL 60050 

Attomey for Plalntiff(s) Paul Dulberg 

Cicero, France, Blll'Ch & Alexander PC 
6323 Bast Riverside Blvd 
Rockfo.rd, IL 61114 

~ttomey for Co-Defendants, Caroline and Bill McGuire 

LAW OFFICE O ERARD GREGOIRE 
2 0 
·c:.wtlftSQ..l 
T :-b,~($&,l~J21 

By; 

6 

~"fi/i~Glnoo;------=---

srArn.coM 
y Bar No.: 622mo 

Attoxney for Defendant(s): 
David Gagnon 
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDIC 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 

Plaintiff, ) 
) 

vs. ) No. 12LA 178 
) 

DA VlD GAGNON, Individually, and as ) 
Agent of CAROLINE McGUIRE and BILL ) 
McGUIRE and CAROLINE McGUIRE ) 
and BILL McGUIRE, Individually, ) 

) 
Defendants. ) 

NOTICE OF MOTION 

COPY 

TO: J-7A FIRST CLASS MAIL: v.lA CERTIFIED MAIL: 
Peny Accardo 
Law Office of Steven A. Lihosit 
200 N. LaSalle Street, Suite 2550 
Chicago, IL 60601-1092 

Paul Dulberg 
4606 Hayden Court 
McHenry, IL 6005 l 

On March 13, 2015 at 9:00 a.m., or as soon thereafter as counsel may be heard, I shall 
appear before the Honorable Thomas A. Meyer or any judge sitting in his stead, in courtroom 201 
in the Circuit Court of McHenry County in Woodstock, lllinois and shall then and there present 
MOTION TO WITHDRAW AS COUNSEL, a copy of which is hereby served upon you 

AFFIDAVIT OF SERVICE 

I certify that I served this Notice by mailing to whom it is directed at approximately 5:00 p.m. 
on March 5, 2015 in McHenry, IL and further that the state ents s t forth in this Affidavit of Service 
are true and correct. 

LAW OFFICES OF THOMAS J. POPOVICH, P,C. 
3416 West Elm Street 
McHenry, IL 60050 
815-344-3797 
Attorney ID No. 06208070 

POP 000970 
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-· ,· ·1 
.. ~,. 

\..f'. 
\ . 

STA TE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE 22ND JUDlCIAL CIRCUIT 

COUNTY OF McHENRY 

PAUL DULBERG, 

Plaintiff, 

vs. 

DA YID GAGNON, Individually, and as 
Agent of CAROLINE MCGUIRE and BILL 

MCGUIRE, and CAROLINE MCGUlRE 
and BILL MCGUIRE, Individually, 

Defendants. 

) 
) 
) Case No. 12LA 178 
) 
) 
) 
) 
) 
) 
) 
) 
) 

GOOD FAITH FINDING AND ORDER OF DISMISSAL 

JAN 2 2 20!4 

. ~- -· .... , •i.}. 
,.., •' 

THIS CAUSE coming on to be heard on the Motion for Good Faith Finding and for Order 

of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court 

being fully advised in the premises, 

IT IS 1-lEREBY ORDERED, ADJUDGED AND DECREED: 

l. That settlement between Plaintiff Paul Dulberg and Defendants Bill McGuire and 

Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith 

settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS O.QI et 

seq. 

2. Thal the good faith settlement shall henceforth constitute a bar to any and all claims 

that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors 

may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of 

the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident 

that occurred on June 28, 2011, whether by way of original action, third party claim, cross-ciaim, 

counterclaim, claim for contribution or otherwise. EXHIBIT 

D 
1 

EXHIBIT H 
POP 000988 
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed 

from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in 

bar of further suit. 

4. That that there is no just reason to delay the enforcement or appeal of this good faith 

finding and order of dismissal. 

DATED: _____ _ 

Prepared by: 
Ronald A. Barch 
Cicero, France, Barch & Alexander, PC 
6323 East Riverside Blvd. 
Rockford, IL 61114 
815/226-7700 

JUDGE Thomas A. MeY, 

2 
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February 17, 2016 

To: Mr. W.R. Baudin II, Plaintiff Attorney 
PO Box 1678 
Crystal Lake, IL 60039-1678 
lawbaudin@gmail.com 
(815) 307-6197 

From: Dr. Bobby L. l ,anford, PhD 
2066 Girls Ranch Road 
Camp Hill, AL 36850 
bob(11,)lanfordintl.com 
(406) 531-354] 

Sul:\ject: Findings and Conclusions for Dulberg v. Ga!,'110n and McGuire 

After reviewing the Depositions of Mr. Dulberg and Mr. Gagnon and the chainsaw owner's manual. the 
following observations and conclusions were made: 

Mr. Dulberg was cut on the forearm (bottom) by a chainsaw while helping Mr. Gagnon limb a pine tree 
on the property of Mr. Gagnon's parents - Bill and Carol McGuire. \\ bile power tools such as this 
chainsaw make work more efficient, they carry hazards such as experienced in frlis incident. 
Manufacturers and retailers of po\\'er equipment go to great lengths to reduce the dangers associated 
vdth such equipment through training and warnings listed in owner's m2"'1uals. The chainsaw in this 
incident appears from a photOi,'l'aph to be a EFCO MT3500 purchased by the '\lcGuires close to the 
date of the incident and probably was a new saw and probably equipped with an O\rner's manual. 
Depositions from both Mr. Gagnon and '\1r. Dulberg indicated that they received no additional 
chainsaw training. Therefore. the mrner's manual and their fie)d experie!1ce were: the primary sources 
of instrnctions for the safe use of the sa\\. 

Mr. Gagnon was the only operator of the saw and. therefore. , .. as responsible for its use. While the sa\\' 
was appropriate for the tasks involved. there are safe 2"'1d ur,safe act\,·iries that could ha,e taken place. 
The owner's manual shows 2 bar lengths for this saw- 14 and 16 inches. It appears that the l\1cGuires 
chose the 16 inch bar. For the work inrnhed. the shorter bars \\ouid haw been safer and might have 
prevented or reduced the injury. It appears that l\1r. Gagnon performed some unsafe acts which lead to 
Mr. Dulberg being cut. Also, Mr. and Mrs. McGuire \\"DC ~w:ned the saw apparently did not heed the 
warnings posted on page 2 of the owners manual which states: "Aliow persons only who understand 
this manual to operate your chainsaw." 

Cuts with chainsaws cause more damage than those caused by power or hand tools having a thinner 
blade such as that of a table saw. Chainsaws are desi,6'!led to take out a "kerf' of about ¼ -inch, so if 
someone is cut, the sides of the cut are separated by this gap ( or kerf) removing a chunk of meat and 
causing excessive bleeding and organ damage. 

From the depositions, there is no mention of safety apparel - hard hat with ear and eye protection, 
safety chaps or pants nor safety gloves. (See page 7 of the owners manual for proper safety apparel.) 

EXHIBIT I 
Dulberg 001218 
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Proper safety apparel may have eliminated or reduced the severity of the injury. 

Mr. Gagnon and the McGuires' goal was to remove a tall pine tree ( 40 - 50 feet in height) in their yard 
without damaging their buildings. From depositions, Mr. Ga,,onon chose to delimb this tree as it stood 
in a vertical position. According to Mr. Dulberg, Mr. Gagnon did this by climbing and cutting off limbs 
as he climbed the tree using limb stubs as a ladder where he placed his feet. In the owner's manual on 
page 9, it tells to never cut limbs from a ladder or a tree and always cut from a firm foundation or 
platform. Not having seen the exact circumstances, it cannot be stated unequivocally, but my 
recommendations would have been to fell the tree first before trying to remove any limbs higher than 
could be reached safely from the ground. Once the tree has been felled on the ground. the secondary 
limbs could have been removed while the primary limbs were still attached to the main bole. Bucking 
the primary limbs into firewood lengths could also be done in a safer fashion with them attached to the 
bole. Doing the work in this fasbion would have eliminated the conditions of where Mr. Dulberg was 
cut. From Mr. Gagnon's deposition, there was room to fell the pine tree with its described height. 

The EFCO MT3500 has a number of features designed to operate it safely. The handle wbere the 
accelerator trigger is located has a throttle trigger lockout device that must be depressed before the 
engine can accelerate which means that Mr. Gagnon had a tight hold on the tiigger handle when the 
saw accelerated before cutting Mr. Dulberg. l\lr. Dulberg states in his deposition that he was holding 
the butt end of a primary limb, and Mr. Gagnon was removing the secondary limbs moving from the tip 
of that primary limb toward the butt. The accident occuITed after Mr. Gagnon removed the last 
secondary limb and was moving toward him with the saw. The saw accelerated with the bar and chain 
moving upward contacting the bottom oflvlr. Dul berg's arm. 

There was no mention of the chain brake being used. The MT3500 has a lever mounted just forward of 
the front handle. This lever sen-es to stop and lock the cutting chain movement when pushed forward; 
when in the rear position, the chain trawls freely on the bar. On page S of the owners manual. it is 
recommended that the chain brake be set whenever the operator moves from place to place. Also, the 
bar should be facing to the rear of the direction of travel so that tbe sawyer would not fall on the bar 
and chain if he were to trip and fall. This applies directly to this incident. lf Mr. Gagnon had set his 
chain brake and/or put the bar in a rearward position as he finished cutting the last secondary limb, Mr. 
Dulberg would not have been cut. 

The MT3500 comes with a saw chain designed to reduce kickback. Kickback is a violent upward 
action of a chainsaw bar when the chain on the upper quadrant of the bar's tip comes in contact with an 
object. While this chain does not completely eliminate kickback, it helps. It is assumed here that the 
chain supplied by the manufacturer had not been replaced._ ln addition, if the saw chain had come in 
contact with some object that caused a kickback, the chain brake would have instantly stopped the 
chain as the bar traveled vertically and Mr. Gagnon's hand activated the chain brake. TI1is brake 
activation would probably have protected Mr. Dulberg. Therefore, it is doubtful that a kickback 
OCCUITCd. 

Page 7 of the owner's manual recommends that other people (bystanders) be kept at least 35 feet from 
someone operating a chainsaw. This is because the chainsaw operator should be focusing his attention 
on his task, not bystanders. Chainsaws are noisy and anyone around them should be wearing ear 
protection thus muflling emergency calls for help. It is recommended that b1ight clothing be worn by 
all bystanders and operators to help operators see people who might inadvertently move into the danger 

2 
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zones. This distance of 35 feet may be a bit overcautious, but the intent is to keep bystanders beyond 
the reach of the saw, limbs or trees being cut. The operator is the person in control of his saw and 
responsible for whatever results from his cutting. '\Vhen trees are being felled, bystanders should be 
beyond the height of the tree; 2 tree heights is the recommended distance. If this rule had been 
followed, Mr. Dulberg would not have been cut. 

Page 7 of the owner's manual has some additional recommendations that might apply to this incident. 
Cutting with chainsaws is fatiguing even for professional sawyers who use their saws everyday. For 
the occasional operator, chainsaw work can be very exhaustive. In this incident, Mr. G:3{,,non not only 
used a chainsaw when he was not accustomed to using one, but he also climbed a tree and delimbed it 
as he climbed. By the time Mr. Gagnon slop limbing and started removing secondary limbs from the 
primary limbs, he must have been very fatigued even with frequent breaks as described by Mr. 
Dulberg. The warning orthe 01\/Jlcr's manual not to cut when fatigued is very important in that fatigue 
impairs judgment, reduces response time and probably impairs reflexive actions. Simply put, we make 
mistakes when we are tired. 

Another factor of this incident may have been a loose chain. New saw chains stretch when first used. 
This saw was probably new; this may have been its first application. The owner's manual discussed 
how lo tension the chain on page 17 and desctibes proper break-in of the chain. The chain should have 
been tightened after the engine had become wann and later after some use. A loose chain might jump 
off the bar. Pertinent to this incident was that a loose chain will not decelerate as fast as a properly 
tightened one. Without the chain brake engaged, the chain continues to travel along the bar until it 
naturally comes to a stop. Mr. Dulberg said he tried to move away from the saw chain but could not 
escape its travel path. With a properly tensioned chain, it may have stopped before contacting his arm 
or at least been traveling al a slower speed and caused less damage to his arm. 

After the review of the above evidence, it is my opinion that Mr. Gagnon was fully responsible for this 
accident and his parents - the McGuircs - were also somewhat responsible by letting their son, Mr. 
Gagnon, use their chainsaw, a potentially dangerous tool - without enforcing the warnings and 
instructions available in the mmer's manual. Mr. Gagnon was in full control of the saw and Mr. 
Dulberg was his assistant. Mr. Chignon could have prevented this accident by following the 
instructions given in the owner's manual. The instmctions in the owner's manual are quite clear and 
unambiguous, and if followed, would have prevented this accident. Mr. Gagnon admits that he was 
relatively inexperienced in the use of chainsaws, and therefore, should have been more careful while 
using such a potentially dangerous tool. 

Respectfully submitted, 
rJ • ' 
I ·.. ,, <'· > I . . ·;/ c 

F-' - .-' I.,. ' /; 
:..---, t /? ;~ 'y t2« /,,t o/" 

Dr. Booby L. Lanford, PhD 

3 

Dulberg 001220 

C 1171 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 317 of 464

° FILED O Env: 10675216 
McHenry County, Illinois 

17LA000377 
Date: 10/5/2020 3:27 PM 

Katherine M. Keefe 
Clerk of the Circuit Court 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

No. 17 LA 377 

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
MAST'S MOTION TO COMPEL PLAINTIFF TO ANS\VER WRITTEN DISCOVERY 

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast ("Popovich"), 

by and through their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, for their motion 

to compel Plaintiff to answer written discovery, state as follows: 

I) On November 28, 2017, Plaintiff Paul Dulberg ("Dulberg") filed a complaint for 

legal malpractice against Defendants, more than two years after Defendants withdrew their 

appearance for Dulberg in his personal injury action against Defendant David Gagnon in 

Dulberg v. Gagnon, Case No. 12 LA 178 in the Circuit Court of McHenry County, Illinois (the 

underlying complaint), which arose out of a chainsaw accident. 

2) At the time of the original filing in the instant matter, Plaintiff was represented by 

the Gooch Law Finn, and the complaint against Popovich was signed by Thomas W. Gooch, lll. 

(Complaint, Ex. A) 

3) In i,20 of Exhibit A, Dulberg invoked the "discovery rule" in an attempt to toll the 

two year statute of limitations for legal malpractice claims under 735 ILCS 5/!3-214.3. He 

alleged that Mast and Popovich had provided Dulberg false and misleading information m 

2749)20 Page 1 of6 
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connection with his settlement in the premises liability case with Gagnon's co-defendants, Bill 

and Carolyn McGuire in the premises liability case, and that Dulberg was advised to seek an 

independent opinion from an attorney handling legal malpractice matters and received that 

opinion on or about December 16. 20 I 6. 

4) The Gooch firm withdrew from representing Dulberg in the instant case, and the 

Clinton Law Firm substituted as his counsel, with attorney Julia Williams as the primary 

handling attorney. 

5) On December 6, 20 I 8, Dulberg filed his second amended complaint in this case 

(Ex., B) filed by the Clinton Law Firm. As compared to Exhibit A, Dulberg's allegations 

regarding the "discovery" on his cause action against Popovich are slightly different. In i!ii 56 

and 57 of his second amended complaint, Dulberg alleges that he did not learn that false and 

misleading information had been provided to him until the mediation in December 2016 based 

on the expert opinions that Dulberg retained for the mediation. 

6) Dulberg gave a discovery deposition in this case on February I 9, 2020 (Ex. C). 

Dulberg was questioned about the "discovery" of his cause of action against Popovich and his 

law finn beginning on page 106 of his deposition (See also, page I 08 where plaintiff Dulberg 

testified that his attorney at the time, Randy Boudin had told him to seek an independent opinion 

from an attorney that handles malpractice matters, and that Dulberg received that opinion on or 

about December 16, 2016 from Thomas Gooch.) Dulberg again confirmed that Gooch provided 

him with the legal opinion on December 16, at page J 12 of his deposition. See also, pp. 113 and 

114. 

7) At Dulberg's deposition, Ms. Williams asserted the attorney-client privilege on 

behalf of her client relative to Gooch 's advice in December 2016, but over the objection allowed 

2749120 Page 2 of6 
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Dulberg to testify concerning the substantive the discussions. TI1e substantive testimony was 

sparse and vague. At p. 126 of his deposition, Dulberg agreed that his discussion with any 

malpractice lawyer in December 2016 is responsive to interrogatory no. I from Hans Mast (Ex. 

D). At p. 127 of his deposition, Dulberg responded to the following question: 

Q: How did you find out that Mast and Popovich breached the duty of care to you? 
Because Gooch told you, right? 

A: Yes. 

Q: That's what you've alleged here in this complaint. 

A: Yes. 

8) On July 2, Popovich served supplemental production requests aimed at Dulberg's 

discovery of the malpractice as alleged in December of 2016, including the following production 

requests. (Ex. E) 

9) On July 30, 2020, Julia Williams, then Dulberg's counsel requested 28 days to 

respond to Popovich 's supplemental request for production. Counsel for Popovich agreed, but 

then received notice of the Clinton Law Firm's motion to withdraw on August 18, 2020. 

10) On September 10, 2020, this Honorable Court granted the Clinton Law firm's 

motion to withdraw as Dul berg's counsel. Dulberg currently has a prose appearance filed on his 

own behalf. 

11) The attorney-client privilege exists to encourage and promote full and frank 

consultation between a client and legal advisor by removing the fear of compelled disclosure of 

information. Waste Management, Inc. v. Intemational Si11plus Lines Ins. Co., 144 Ill. 2d 178, 

190 ( 1991 ); Daily"· Green~felder, Hemker & Gale, P.C., 2018 IL App (5th) 150384, i 1122-23. 

However, it is not unconditional, and ii is the privilege, not the duty to disclose, that is the 

exception. Id. lllinois adheres to a strong policy of encouraging disclosure, with an eye toward 

2749120 Page 3 of6 
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ascertaining that the truth which is essential to the proper disposition of a lawsuit. Center 

Partners, Ltd. v. Growth Head GP, LLC, 2012 IL 113107,, 35; Daily, 2018 IL App (5th) 

150384 at i 23. Accordingly, "the privilege ought to be strictly confined within its narrowest 

possible limits." Waste Ma11ageme11t, Inc., 144 Ill. 2d at 190; Daily, 2018 IL App (5th) 150384, 

,123. 

While the Illinois Supreme Court has not had occasion to find an "at issue" exception to 

the attorney-client privilege, it has clearly recognized that such an exception exists where the 

client voluntarily injects into a case either a factual or legal issue, the truthful resolution of which 

requires examination of confidential communications. Center Part11ers, Ltd., 2012 IL I 13107 at 

ii 35; Daily, 2018 IL App (5th) 150384 at Irri 24-25. The Illinois Supreme Court in Fischel & 

Kah11, Ltd. v. Van Straaten Gal/e1:J•, I11c. illustrated that the test in determining whether the 

exception exists is whether or not the communications in question are necessary to resolve the 

truthfulness of a factual or legal issue that was introduced by the client holding the privilege. 189 

Ill. 2d 579 (2000). Furthermore, when a plaintiff places at issue in a case the extent to which 

multiple attorneys representing it proximately caused its alleged damages, all communications 

between the plaintiff and its attorneys are discoverable "to truthfully resolve the factual and legal 

issues necessary to adjudicate the causation element of plaintiff's claims." Daily, 2018 IL App 

(5th) 150384 at i:ii31- 32 (finding that the "at-issue" exception applied because "there is an issue 

of whether [plaintiffs' attorneys] contributed to the cause ... and the relative contribution of each 

to the plaintiffs' damages"). 

12) In Lama v. Preskill, 353 Ill. App. 3d 300 (2"d Dist. 2004), the Plaintiffs husband 

met with an attorney 4 days after her medical procedure (in March 1999) that was the subject of 

a medical malpractice claim. The claim was untimely filed, and the doctor sought production of 
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records relative to the husband's meeting with the attorney. The patient asserted that production 

would violate the attorney-client privilege. The court affirmed the trial court's finding that the 

privilege was waived when she voluntarily injected the statute of limitations issue into her case, 

alleging she did not discover her medical malpractice claim until June 1999. This case is on point 

and binding. 

13) At pages 133-142 of his deposition, Dulberg admitted that he communicated in 

writing with Gooch regarding Popovich's breaches of the. standard of care, and the bases for 

same. 

14) Based on all of the above, Dulberg has placed the discovery of his malpractice 

claim "at issue" and must produce any and all communications which fonn the basis for his 

"discovery" of his malpractice claims, and the bases for his argument that the 2 year statute of 

limitations should be tolled. 

WHEREFORE Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans 

Mast, respectfully request that this Court grant their motion to compel Plaintiff to answer written 

discovery and produce requested documents and that Plaintiff be required to answer the 

outstanding written discovery and produce all documents requested in Exhibit D within 14 days 

of the presentation of this motion, deny any and all objections to said production, including any 

objection based on the attorney-client privilege, and for any and all further relief this Court 

deems just and appropriate. 

Respectfully submitted, 

Isl George K. Flvnn 

GEORGE K. FLYNN 
KARBAL COHEN ECONOMOU SILK DUNNE, LLC 
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GEORGE K. FLYNN 
KAR BAL COHEN ECONOMOU SILK DUNNE, LLC 

ARDC No. 6239349 
150 So. Wacker Drive, Suite 1700 
Chicago, Illinois 60606 
(312) 431-3700 
Attorneys for Defendants 
gflynn(c,)karballaw .com 
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THE UNITED STATES OF AMERICA 
IN THE CIRCUIT COURT OF TIIE TWENTY-SECOND JUDICIAL CrR.CU!T 

MoHENRY COUNTY, ILLlNOIS z.:athm11e M. Keefe 
clerk of tlae Clrcuh Cotra 

PAUL DULBERG, 

Plllintl:ff, 

-madrollically Filed""" 
11-a.nn.Dtlon m, "1 7'I 1111745·1 
17LA000377 
11126/2017 
McH•..., Counr,; DUnol, 
2lndJudioi11I ctroalt 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

17LA00D377 ••••••*••••., .. •••••••••• No. ______ _ 

THE LAW OFFICES OF TifOMAS J. 
POPOVICH, P .C., and HANS MAST, 

Defendant. 

COMPLAIN'.]' AT LAW 
(Legal Ma!prnctice) 

NOTICE 

'£HIS CASE IS 1IEIW!Y .SEI FOR A 
ScmJ>ULING CONFERENCE lN 
COURTROOM 201 ON 

0212712018 -- AT S:00 AM. 
FAILURE TO APPJMR MAY JUlS\JLT IN 
TJIE CASE JIEINC DISMISSlID OR AN 
ORDDtOF DUAtlLT 13.EINC: ENTERED. 

COMES NOW youx Pltllntiib._):'.AU-\; DULBERQ..(b~~-also.refen:ed to.ll$----·-- · ---···~·-~---· -----· ----
"DULBERG"), by and through ltls attorneys, THE GOOCH FJRM, and as and for his Complaint 

agllinst THE LAW OFFICES OF TIIOMAS J. POPOVICH, P .C, (hereinafter also referred to as 

"POPOVICH"), and HANS MA.ST (herol:Mfter also referred to as "MAST''), states the 

foJlowlng: 

1. Y mu• Plaintiff; PAUL DULBERG, is a resident ofMol{eruy County, Illinois, and was 

such a resident at all times complained of herein. 

2, Your Defendant, THE LAW OFFICES OF THOMAS J, POPOVJCH, P.C,, is a law firm 

operating in McHenry County, Illinois, and transacting business ou a regular and daily 'basis in 
Mol-Ieury County, Illinois. 

3. Your Defendm:rt, HANS MAST, is either au agent, employee, or partuer ofTI-lE LAW 

OFFICES OP THOMAS J. POPOVICH, P .C. MAST is a licensed attomey ill the State of 

lllinois, and was so licensed at all tirnes relevant to this Complaint. 

1 EXHIBIT A 
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4. That due to the actions 11t1d status of MAST in relation to POPOVICH, the actions and 

inactions of MAST are directly attributable to his employer, partnership, or principal, bei11g nm 
LAW OFFICES OF THOMAS 1, POPVICH, P ,C. 

5, Venue is therefote claimed proper in McHe111y County, Illinois, as the Defendants 

irtmsact substantial and regular business in and about McHeruy County !n the practice of law, 
' 

where their of'fice is located. 

6, On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendo,18 

accident, having been asked by his neighbors Caroline McGuire and William McGuire, in 

assisting a David Gagnon in 1he cutting down of a tree on the McGuire property. DULBBRG 

7, At this time, Gagnon lost control of the chaln.saw he was using causing it to strike 

DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not , 

limited to great pain and suffeiing, current as well as foture medical expenses, in an amount in 

excess of $260,000.00, along with lost wages in excess of $25'0,000,00, and vario11s other 

damage&. 

8. In May of 2012, DULBERG t•etained THE LAW OFFlCES OF THOMAS J. 

POPOVICH, P.C,, p1rrsuant to a Mitten retainer agreement attached hereto as Exhjbjt A, 

9. A copy -0f tl1e Compluint filed by MAST-0n his own behalf, and on behalf of DUIBBRG, 

is ettoohed hereto ns Exl1lblt B, -Eltld the allegations of that Complaint are fully incoiporated into 

this Complaint as if fully set forth herein. 

1 O. An implied tem1 of t:he xetainer agrootncnt attached hereto as Exl,ibit A, was that at all 

limes, the Defendants would exei-cise their duty of due Cil!e towards their client and confonn 

their acts and actions within the standard of cal.'e every attorney owes his client. 

2 
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l l. That as Exhibit l3 reveals, Defendants property filed Btlit against not only the operator of 

the chain saw, but also his principals, Caroline McGuire a:nd William McGuire, who purportedly 

were supervising him ln his work on the premises. 

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Si1preme 

Court Rule 137, that he had made a diligent investigation of the facts and clroumstanoes aro11nd 

the Complaint he filed, and further had ascertained the appropriate law. MAST evidently 

believed a very good and valid cause of action existed against Clll'oline McGuire ood William 

McGuire. 

13. The matter proceeded through tlie nonnal stages of litigation until sometime in late 2013 

or early 2014, when MAST met with DULBERG and ol!!!l!:JiJJilily-1n~nheru.nilndvlsed.them--- ___ ........ ~ -------· .... - ·-·'" ,.-.. ---
there was no cause of action against WiUirun McGuire and Caroline McGuire, ru1d told 

DULBERG he had no choice but to execute a release in favor of the McGuire's for the sum of 

$5,000.00. DULBERG, having no choice in the matter, reli!ctantly agreed with MAST and to 

accept the 8U1U of$5,000.00 releasing notonlyWilliiuu and Caroline McGuire, but r.lso Auto­

Owners Insurance Company from any furthel' responsibility or liability in the matter. A copy of 

the aforesaid general rel6l!Se and settlement l\!,>t:eernent is attached hereto as Exhibit C. 

14. MAST and POPOVICH continued to represent DULBERG through to n:nd inchiding 

March of 2015, following which DULBERG and the Defendants te1minated their relationship. 

15. ContinuouBly throughout the period ofrepresentatio11, MAST and POPOVICH 

represented repeatedly lo DULBERG thete was no possibility of any liability against William 

mid/or Caroline McGuire and/or Auto.Qwne1s Insurance Company, and lu.lled DULBERG into 

believing thut the matter was being properly handled, Then, due to a olaimed failure of 

conununication, MAST and POPOVICH withdrew from the representation of DULBERG. 

3 
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16, Thereafter, DULBERG retained other attorneys and proceeded to a binding mediation 

before a rlltired Circuit Judge, where DULBERG received II binding mediation award of 

$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a "high,low agreement" 

had been executed by DULBERG, reducing l:he maximum amount he could recover to 

$300,000.00 based upon the insuranoe policy available. The award was substantially more than 

that sum of money, and could have been recovered from McGuire's had they not been dismissed 

from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as li,xhlbltD. 

17. The McGuire's wei·o property owners and had property insurance covering iQiuries or 

losses on theh· property, as well as si.1bstfllltial personal wsets, including the property location 

wh:11: the accident t??kplace at 1016 West Elder Avem,1_~h.e.City_of.McHency,_lllinois.-- ------··-- --- -----
McGuire's were well able to pay all, or II portion oftl1e binding mediation awatd had they still 

remaioed parties, 

18, DULBU.R.O, in his relationship with POPOVICH and MAST, cooperated in all ways with 

!hem, furnishing all necessary info1'lll!ltion as 1'equired, and frequently conferred with them, 

19. Until the time of the mediation award, DUI.BURG had no reason to believe he could not 

rcoover the full amount ofhis injuries, based 011 POPOVlCH'S and MAST'S l'Opresentatl011s to 

DULBERG that he cou·ld recover the full =mmt of his iajuries from Gagnoi1, and that the 

inclusion of the McGuire's would only complicate the case. 

20. Following the execution of the mediation agreement with the "high-low agreement'' 

contained therein, and the final mediation award, DULBUR.G realized for 1he first time that the 

infonnation MAST and POPOVICH had givon DULBERG was false and misleading, and lhat in 

fact, the dislllissal of the McGuire's was a serious and substantial lllll!take, Following 1he 

4 

R I ad 11-2&-2017 04-31 PM/ Circuit Clerk Accepted on 11-29-2017 09:53 AM/ Transacllon#17111117451 / Casell17LA000377 ecev · Page4of19 

C 1181 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 327 of 464

mediation, DULBERG was advised to seek an independent opinion from an attorney handling 

Legal Malpractice matters, and received that opinion on or about December 16, 2016, 

21. MAST and POPOVICH,joiutly and severally, breached the duties owed DULBURG by 

vio!e.ting the standa!'d of care owed DULBERG in the following ways and respects: 

a) Failed to take auch actions as were necessary during their representation of 

DULBERG to fix liability against the property owners of the subject property (the McGuire's) 

who employed Gaguon, and sought the assistance of DULBERG; 

b) Failed to thoro\lghly investigate li~billty issi1es against property owners ofllJe 

subject property; 

--·----·-- _c) 
Failed to _copduot necessgx_!lt§.9.9~JQJ1,SJO fix.the.liabilizy.of.the proper.ty----------< 

owners to DULBERG; 

· d) Failed to tlllde.rstand the law pertaining to a property owner's dghts, duties alld 

tesponslbilities to someone invited onto their pl'Opeity; 

o) Improperly urged DULBURG to accept a no11Sensical selilement from the 

property owne:!'s, and dismissed them from all further responsibility; 

f) Failed to appreciate and understand further moneys could not be received SB 

against Gagnon, and that the McGuire's and their obvious liability were a very necessary party to 

the litigation; 

g) Falsely advised DULBURG throughout the period of their representn!ion, that lhe 

uotiollll taken regarding the McGuire's wl!S prope1· iJ:t all ways and 1·espects, and that DULBURO 

had no choice but to accept the settlement; 

5 
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h) Failed to properly explain to DULBURG 1111 ramifications of acwpting the 

McGuire ~ettlement, l:\Ud giving him the option ofrotainlng alternative counsel to review the 

matter; 

l) Continually reassured DULBDRG that the course of action as to the property 

owners WIIS proper and approp!iate; 

j) Were otherwise negligent in their representation of DULBERG, concellling from 

him necessary faots for DULBURG lo make an informed decision as to the McGuire's, instead 

coercing him into signing·a release ll!ld settlement agreement and accept a paltry sum of 

$5,000.00 for what was a grievous iltjury. 

22. That DULBERG suffered serious and m1bstantial drunages, not only as a result of the 

injuzy as set forth in the binding mediation award, but due to the direct notions of MAST and 

POPOVICH in ut·ging DULBURG to 1-elell5e the McGuire's, lost the sum of well over 

$300,000.00 which would not have occu.tred but for the acts of MAST and TIIE LAW OFFICES 

011 TIIOMAS J. POPOVICH, P.C. 

WHEREFORE, yo11r Plaintiff; PAUL DULBERG prays this Honorable Court to enter 

judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and 

such other and further relief as may be just, all in excess of the jurisdictional minimums of this 

Honorable Court. 

6 

Rl'Spectfully submitted by, 

PAUL DULBERG, Pfointiff, by Iris 
attorneys TIIE GOOCH FIRM, 

c{¼-r;J4k_ 
Thomas W. Gooch, m 

Received 11-28-2017 04;31 PM/ Circuit Clerk Accepled on 11-29-2017 00:53 AM I Tcansaciion #171111174511 Case #17LA000377 
P"l]o6ol 19 

C 1183 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 329 of 464

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS, 

'Thomas W. Gooch, Ill 
THE GOOCH FIRM . 
209 S, Main Street 
W tll.lconda, IL 60084 

· ----sin:sz&-llrr 
ARDC No,: 3123355 
gooch@goochfirtn.com 
office@goochfitm.com 
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.. 
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·,eoJltrn c\<l:C FQR IJ:.GAL $JmYI¢ES 
' .:, ... 

i -llgree to ~tnploy !lie T.t/\W oPFiOl:i.S OF 'O:ldMAS Y. l?Ol?OVICl;t, p,c. {l!etetnafter •~ :nttp~.9") to Tlipie~ent m.e in lhe proJecutfol'l or settlem~nJ Qf ni.y-:clal.in .ag!!.lo~t -~(SOOS' or entities tei;pqpsJbie for causing m~ to suffer: b\flili6s lllltl t!ain~es o.n the_..:.._ day of ~----,L, . . . . 
. . )4y 11tt9mW agrJ:es to-ll)~e t1Q1ihi!t!lll foi' legai services Ulj)eSl, ll recovllzy i'f):nade hi ll\Y ,:,Wm, Th~ approva1 tif My settlc:!llellt nmoulit cartilot be nia4~ wjthq11t. ~ .biowleqge llJld 'pi;rl!lie.ot. 

r -l\\ff~ .tQ J;>l!Y my attorney in :ccinsidmtton for his legal s~icos a.-surn·~u.~l fo ,OJie-thlrd Q~ 1/~ %) of.niy recqvery fy))m my l!l~lii'I by sult or tettlc.rnent: thls :Will inc~s&: to -~ % .IJJ. thi: tvent n:iy e1alil). ,r~s.11.Itt in.in~.te .ibA!i olie.{1) :trl11hn.'il/Qr an appeal Qf. a- b.ial, 1 :lndiiri.tand my l\!tOf!ley nmy neel)' to focur ·reaso~able e,;p~llllell il.l properly lmndlh}g l!)Y ~Jahn , inclU.dWJ; ~µfnot Imilrea.to, \lXi,>en~~ so.ch as ~cclde,ni rep.om, 'fillngJees,oourtJep~re°feM, ·video fell., re(!()rcb fees, ilnd·pbys.iclart/¢¢S. l limlers!imd.lhos, ex.peli.i'e.s wlll'be talccn out cii 11\)1 set.t~~.J.n-ailditiolrt~ey'&1¢g~~~~~--.. -- ~-- ____ .. _____ :---;--· ·------- ..... ----1 
· .~-~~· ··-.·u.Wol'E · o, · M/IS1.ro,-Ov1CH 

'Uy; -"'"ih--..,..._---~---
:Oare: ______ -'..._, ........ ,.......,.,_,, 

.LAW: OFFICES OF TRQMA~ J. J?.o;POVl~l:r, P,C, 34:1'6 West J.llm Street • · · · · Mcijenry, nllniis i;oo.50 · Sls-/344·,S'?,91 , 

·• 

' ' 
~ PLAINTIFF'S 
9 EXHIBIT 

. · . . on 
1
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• 
1 

I t" 

' 
" ' ••, I• ',,'1 

•, . 

.. •' 

. ' \.. ' . '. . .~. ; 

. ,/.• . •. 

!ndivid~y, and iw Agent of CARO~fr.TB M~GUIRB Md BlLL McGUIRE, mid CA..'l{.OLJN.E 
MoOO'lRB antl BltL McGUIRE, individually, lllld !<ta!e:i as follows; 

'.(!onn!l . ' ., ' l?u)l Dulbpre n, Dayid G11~ ~nd nsMJml/ofCru•ollr10 an~11iw 
• • 

• • 

• ' p 
. . 

1. · On Jurui28, 2011, thePh!+lltlfl',i?AUL DUUl~G,. liv~d ht trio C!cy o£Mcl'. 

.. \ . . · .. 

. . . 

Co1mty ofMoHenry, ·lllJ.now, !! PLAINTIFF'S 
!!j EXHIBIT 

2: . · On Juue 211, 2011, Dei'Gni:lll!Its C.AROL'll$ McGtJnm ®cl.BILL MoGUXR.E 
' I • /• !S 

C 1186 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 332 of 464

'' • 

., . 
' . ' ·, . .'\, 

'• t I • 
I ' • o ,••, • . . ' . . 

. ' ·; ~ ·• :. .. •' 
·,·.: ,,'' .. ·. :··,;.::.:: :. p.t\ !tmeZS; 2011, tli,D~&iidant, DA VlD ei<JNON,.WllS llvJ~'ll)lc/q:· atay~nt ·. ,·.:•. . '•,· •• ' t".•'\·• • • • • •: ·: .·,·.' ·.:. .-:.· ,: ,,•.,.· '. ' • ' :: , : .- . · . : . ·hls.p~N;Tjom(\at J016 W. EJMt:ti:v~;m t.b.e'c,ity otM~el)i'y.,-'Go)Jilt)' .. of'MoHeftcy'; ··· • : • •. ... ... ' ' .... {._· .... :. ~ ·. . .... "', : .. :,: . . . : . '. ·. '• .: ' ', . \: ·. .,,1 .. -•.,,. '.,... . . . . · .. , ...... , ,. ' . ., .,.: ' ' .. ",- ;, ••• AlJt''~"i'.I'(·~••~••• • · •" •' •• ,•• I )"',. ' ' ·(• .... ·,.::·•:/-',,,,'· '·· •.•• !•.'•,i,'': ••• ~·,~::~•:·.:· ', •••. · · •' : , .,f:. ·' : On June 281 201 ~. tJje l;)ef!ll)\lllllti, CAROLIW,l i.WoG'UIJ.l.)'$ mid E!LL MoOU.ll<E ~r, • ::.•,•,,~•,•• .. , .. •,' •' • . : • • ,",,,:_'•:• •, ~.-\: •• : .... I• •.•:: '•, ::, . · ,o\\~'.f. ~! tli.~ -l'>tf"!Jd~:. TJ~ VJD ~~o~oi,, ~ o~ -~~Wl¼.~~m., ~rJ/01· m.~t~lnu1~-tree.<! · 

;,· · iwU !/tiisf\ at'ilie4' j,remlsesnq ot ti W.,· llld~t Ave.niie, In tlte .Qlt}t Pf:ri1oH~, Co.\!ley i>f: .. , · , · 
·.'..<· .. ~o~r~jl~~- .. ·:.· ·::/·( .... ·:.·_.. . . ' ... ·:.:, :·· ,, .. : ·· •·., ' • '• ',I • ' • ,• •: • " ' ' ' '• ~ • • t . ,'' ' • \ • 
: _.; · . •') .,: .. :-'.:·0.11 :rune 28, ZO.Li;:,n'n~ ~t~~·teguost ~ wl~;~oa-iithoii~ 1\l\dpelttl!sslo.n·ottbe · .. ": . . •, ··.~: '.':· ....... ' ' . ·. ·. ·, . . . ~ .... ,;:·. •' . . . '.. . . ·; · . }?~t:JAR0Ll$ MoGt/I,RE;{i4d BILL M◊GlJlRE, and~ !fu?li; benefit;~• l)el:'imUaut, ·· :,:,,..: o :.:-:·,~~ o ••·• 0 •• •, .. ••• :,•·•,' • • • I•••♦ 1, ~•• ' ' ',l • I ,_.:_,,,a-:: :,.., ------~A:'y-$;E/~6'Ne>N1w~or.!diig:uw:Jef.t!fol.t ·suplllffllOn: flli\1 oonltol wh!!C) cingaged Jn cutting, . 
( ·:. ·. · ~lnl~~fi'ri~(m~!)fhiil¼ls t(s~li.tli'!br6Bli ~tihe prei'nlsos,#·i~1J\~/:rn~ Aveii\10, 'iitbe Gity° · 
r" -of,~~ff~; 9ourity ~f.Mor{~jzj,jJJ~n~ii;. . ·. · :·:: ... ,./: i.: · :• · . · · · · · ' ... ~.:-, .•.,;,_., .. -:·• .. ~ ... · ,···:·:•': ' , .. ', :i.:. · : ·.on Yun~ 28;20!'i, .Ja ti'~ of hls wo,l( tt! the ~ubj~~JuopertY,, the Dofunclt\!1t, · h /t •. -,>, • I' • 

0 0
, ,to•• :' 0 , I ' ' ' 

0 
• 

DA 'VlD GAONON, WM a11fuo#z.ed, i1lsf.tt1oted, ad med t1.11d.-parm~ to us~ a ®ilIL11lliW .to IWS!st ~. . ' " 
hhp ~·hlB work' !01· De!'ll.o.dants,QAROLi.Nn McOU.lRE and BILL MoGlJlRE, whfoh wiii:i ow11ox! . . ' 

by .~o-MoOuhos. 
' ' 

' : ·• '1,. . Oil Juno 2ll, 20) 1·1 tb.e ,:P~e.gdl!lll', P.A. VID G.6.Ql'-1'O)1, WM lll:\det tho:sup~on . . . . rui 9<lntm, ,o:fDe.&ndanis, CA..1'l.DL~ Mo<1l:ll.RE ®cl :BD',,t M~Q. lll.RE, irud WijA :wo.tldtlg-M · . . . . .. . ' 
' ' theb:-11,ppafent lllid acturu ag~~~·lllld~~Vllll tbon IIOting an<l. wotlclrig'lh:thi: sco:pc of his aseney'f<>t 

Defelld!Ulta, CAROLillE MoGU!RE. nu.d 1:.llL1 McGUJ.RU. . . 

, ....... . 
' . . ' ' . 

I 
., 
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.. 1' ', ' • ~. 

. \: ·-;' . ' ~~-, •; .. 
, , ,.: .. i,. , .. . 8, · · On Jui.i~ 2¢, ·deii, wo whlle tl;e.p~fe~a~'DA VID GAONol'i, .v,:~1 ~orkb,g Jn 
: , ~ ~. , ,. , ,, . ,:' • , . .. . ' ' r , " .•• •'' • • • , ,_ , 
· •. , ,: , •:;: : . ti.le oogrs~ Md "®OPli'Gfili~ Age-.Myfur Dllfeti~11!;, Q~O~E MoOt,JIRE 1µ1d'l'$lL'[;, , · ... · 

.... ,::~ •, i,,:, •• • "; ,,' . .'1 ,' •' • • \'.,,, ~:•• •. • ' :•:,_. I • 
, • .... : , • : i MoG"(lD3n, ftlld wM µtiaai·. 1hefu supewlelon tmd.controL ·Def'l\'nwrt/DAVID.,GA:ON'ON w1111 h1 • ,' .' j•,::'•',l,/,. •, ', ,' • 

1 
••.,•:I '• , , ',, ,:/,'1 • •:,•::.::,,• • ,. , • f:, ~ •• •,:• ' 

, ' :· . · . • u~ o:f1Hlhrurua'W while~ R h'ilo and bnin6h... •.: . • . 
- ,:\-~.·.:~·.:•. ;.•:'. ·~ . .-:: ',, .... :.,~ ... ", .. ;·.~::·•.: ~: ' . .. . ' . 
,· . " :, ':·' ··. . ·. · 91 · 0.i.i .l1l;»,e zs~·~o.U, 'lllld vibitel)~fendhlit;'D.1~:v:µ:rqAcfNC1;N'; ;,yilfl bi:1se of a · 

'• • • ,', •· • 0 • ,• > • ', 0 > I •/ ' • ' 'o O <, • •' ,, •', • < ' • < > \,, 
:" · , { ::_, · "c1iali1.ii~~ wlJl!e,ttfumung.a'ttee wd bx-Oll()jj, D¢en,~aJ:rt/lM ~. OAQNl.'l~;' hslced fur. lUld/01' 

•,:,, , •,-; 'I ,,\ • , , •• • 
1 

' I O ' ,1 
1

• ,• 
1 

• .. 'O , 

. :'/: '. ·; '. iajuostec1 the'~l6"tano,e of'tlie,Plalnll:l'f, P Aui, DU~~~Jl, to.ll!)ld'fti.e troo: 1mi;n:dl1 !l'{hlle 
, • I' • • •' • ' t ;' ' ' " • ' ' 1 • •' • .~ • ' '. ,; 

: .,., .'i'. : . ::qefooda.nt,.;oA Yl.O qAONciN;.lrltnmed the pi:anoh'w!th th~ dhe!nsaw, .: 1, : ; , ,', , 

', . 

· .. ·' 

.• :,:· '.> 
': ' ' , 

:·. ~:)' 
' : ' , .. 

·:-.:, 
' : . 

t .: 

. . .. ·: . ·. ' . ' . . ' ' '. .. .. ' ·> ; •:. ·.' , : . , ;io;"-... ,OJl J"mie;2S,.l~ou, f)1ld whl!riDcii'~d!Wt' DA"VlD GAGNON,'.wri/JJn iioio oalltroJ, , ... ·• .. : 
• •,• • ',", • :•:,:•• ':,,: • •-:; • " I : • • : • "• 1_ ',',, •. ~~ • 
. , .. \.'. ,,; ~ .,-~ •\l!IO !lJl<l,-ope111'tiun.Qf-thti.'subjel)l"obelwlaw; th!l"cliai~v w111rOll1lwd·w~.tl'Jloorn'd •JJifu.e~tlie-. · · ----·, ":~ 

/:>·,:,r,, l :·' Pl~flPA'Ci&DiiiBER0: 1 ' : · ::." •• • :.:,'. .... ·,: • ' " .... :, ''.': 

···:.-:;.;.::·· :~.·;.·,·•: :,. ~· .. · ·,· '• ... \ .. · ...... ,:.:. - .. ' :, ,.\,, .,_;; :::, ,:. : · · ,. ' · i l: · ' ·Af all fi;l/l?am tltnfllJ, Dofoudl\Jitl/,.CM01JNB Mc(f{)I.Rl;l autl BJLt. MoOU!RE. ,• : · 
,. : . • t'_'~ • ,·· :·:,' ,•.:_: .• : '. ,\:~ ,•. ':,. .. • ··:,. ·~ • 1: , ... 
·. ,,. · •":; , · kn&w pfDtifei;idaht, ;pAV1D GAONON's w.<e or'1hocl.i.al,oaliw lll'the presenw.i•o.fth(, :Plaintiff, 

• • :· ' • t ' ' • .. • • ' • 

PAUL DtJLBBRO, imd lrn~thatB11ob 01·oa~d ~~ to thePll\lntiif, PAUL.DULBERG's 

Befety, 

ti. '.(hat 1ft a;tl i:elqvant times, the Pefen.dMta, DAY.ID GAGN~, 111ft\(ir:>l1t of 

CAROLJNE Ivfc(JU!;RB lillj'.!B)LL MoG\J~, pw.ei:).11.dj1.ty to use Ollril Atlq Q!MltlO.O. fa.h\s . . ' 

tlp~'lltlou of a~owµ ~t'611s ilisu'\11:0entl\ll(y, 

.. 

3 
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,, . ,,-., ' . 
I~ .' t "l • 

' < 0 I ,, I 

•' .· . 
' .. . ·, 

. · . ·. · ,: '._.: i ::, .. : . . · l3, · ~ Juilo:2~, ~0'1 i; the DcfeiidMt, ·P~~~OAGNO?f, waa ne~~~ut'!_~Pl)&Ol.' ...... ' ,. . . , ' . . . ' ' 
; .:: .. i _, .. , .-;$l)Ko ·b:fthe foiloWhtg ~ays:' · :, · · · .. · · ,.-. ,> .: ". ·,..,.,. :. ' : :,: •, :, : ' .,. .... ·.·.i.·•} ..... •. ·. -' .. <.'·:···· · ... ;::::::~·.·:. ' ' .:·:· ' 

• _' ; ... ;· :::;:'.:--.'; / A . .:Faij°ed'tp ~aiJx\iw;i=ti'Ol.ovex .~ ~.Vo/11~ ~f.the'cha:lnsi,w;" · ·. . ! ·· .. : · ,. · 
O o •,' > 1\ .'•1'1, • 

0 
• , t " ', '• • o ' o I I /:' '.' , ~ ,,'' o ' •, 

0 
,:• : 

· • · \·. ·: ·. ·. . l>, Fajled to tf\ke );ll'OO!\Otlon not fo·qllo:w the a'htl!n8tlw, to im>Ve tpwetd fhe Rlnl1t1lff, 
• • : •,::, .. ,:::, •• • "• .' • t : ~ :: • ,. ,•:• :;: •,:•,,' :, ',• ' I I ' • '•• .. ,' ( • 

... : • ·.'• • .. ·' ·· 1 . ·:pA,Vf, 'lJ\.JLtl)lRG, so M .t" OIIJl§e lf\1tjiY; .. · • · .. • ,: · .. , · 

· : ' / ,:i .': ·'.. , ·o, .-'Fciktl·t~.,. ~eFla!~~ PA~:~k6;-~~-~e1>a eld~~o~flle 
., . . ~.1:,::.: ..... ~ .. ·.:. ·. ·. ·. ', ·.· ·', ··~- ., . ..\·: ,:. ·. ..• .. ',• ·-': . .. ,:•: .,, ,. · ' . 'D,er~4,tint;PA\'iDOAGNQN'sinabll/t<1':!~nirql'ib.e\lhalila-!i'.wL..•, :· · 

l t. •' ' :, ,· ' '. .., . • • '; '. •• • • ' : ' I \ ' : 

/ ,.' .:. ~- ·_.. . · , d. . . Failed.t,o. keep t\:J>l'Opet ~ce ~om the Pl~ilxMft 1M.l!L:P'!J1..,B/:ffi,01.Whll~ 
• • • ' \': I • • • • ' : • " • • ' > • ' • • •~• • • 1, 
..:' .': ' I , ' • , ' : ' •• ' • ~p,el~~ ilib llhbinsltw: . . ··.- ' ' . ' .•. • ' : 
··.: .•• ,': .:•,\.. • :· ' • ,\. • • • ,: . . .I ' • •· ., • ' " 

. .. ,. 
•,. ,I ..... , .. 

' I . ' 

· .. :.~ ,.-1-::.:.....,.._.._,e,-~-,Oth.®~p-waa~e'8HgenHn,~mtion-11p,hiontroi:Qf:tblrnmun.s"ll'W.~ ---• l • . . . ' • 
,·: 

,· . .-,;:_"( ):,.,.:::' ,,- ( !'4,/, . 'Pj.at Ma ~~e l'll8\ilhf the:i;>~feii&n.t'i ~gtis~n~e, fue·i>illlnoo:..PAUL 
: \ ;',! '• :' • ' > • • • • • • • • • ' • ' •• ' ;,'. ' • • • • • • • • • • • 

: .. ).; ··/. · : 'DtJLBBJfO, \V'al! 1n)11i:ed ~lly;' he~ exp~kD6~ tind ;will ip tiie·ft1ture ~pbrlenoejifi!n . . . .. ' . . . . . 
_:'.: _:.,;_\/ · _1w.d·~1ng; h~ hiisb~,p~!y scamid.and/-0~·ia1>ted; llfu} has 6eo~e-~'bllgliwd .for 

\ I • ' ••, • I ,< ' • • 

.,.,, 

hrrge BU!l'.lG of moooy for ,1l:lediMl blllil and will ill tho ft.iii.ire beoome obligated :for add!Jkmal ' . 

SUlllS'O~mon~y fot madloal .cnire, and has 1Qst tµne from work alldl-Or 11:oin Oat,lliug Wllges' due to 

,$'lloh itiJtny. 

l S.. · Tlmt lit th.e abo,ve fun.e 1\1).(t date, jl:io De'fun.dillrt' a noglie,01/00 <lall I» l~)'.'...d from . . ' .. ' ' . 
~ ~outl),mtices o{tJi,e ocoi1mino6 t111 th~ lnetl'tro.terit of tb.o·J.rjmy was ~~•' t~.i control o:t''the . 

pe-~! Md ~tofo:re, !fegllgonce cm be pTOO~.ed uudei th~ doctrine ef .Ret -OJ.$;11,~quttw. 

'WHERJWOlIB, Plaln~ p AUL Dtu.,m,m:a; detmu1ils-judg:mijJit iqialn.s:t .befllnclant!, 

DAV!D G.A.9:NON, 1UJd CAR.OLINE MoGUIIUi Ril.d J3IIL McGUIRE i11 !TO amount-in exooss of 

· $50,000.00, phJS o01Jte o:l'this action . 

.. '. ' . . . . . .. ; 
4 

• ' I~ • ,• • • • ' ..... 
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.. 
I f I • 

. . . •, 

. . . t: n: . ,, . ' .. ,;· . . . . .·.,..,-. . . oant . .: ... :, • ' > <' fl I •f ' .. . ' . . ,; . . ' ' ~· . ", . ' . ·. ' . ' · : ·; ;.• ,;:, · ;J)mll.))1ab·ql;'g~~:r~l$1lne M'cGuh'6.n1\4:&Jll~G.!ill!tl < ' ..... ·: ' . . ',, . : .. ' . . ' · .. ' :, .. ~ .. . ~ . . . . " ·: :'.' . :··:.~~. JS, TbaNho l'Wu~1,~~~ DUU\.ER~,•l'el/~rllli.d.-!.'~oSeB PM"f.:'I\PM 1.:~1ijjl:l • .. i I ' I • .. < \ '" .. I"• ' • I ~ • < > > • > ' ' ' 14, ln·~l,· above, aa ,l1fl£tl.W.'a»M.-~ _t/lrqugh 15 o:fCo,1»;tl1; (lB if fully lllleg~d ~et~in. .'. ·. • < • 0 • •:• • I• > • • :• • •1:• ,: I I • I i O \ o • • :·. · . { 6,. . That ot rul relevMt -ttm'e,s, tiie De:funoM.~, CARbI.i!NB MoOtl'l:R.E !llld :arr.i· · . ~ . . . . ~ . ; ~ . . . . ' ' ' '. . . ' . . , ' , •, • , 'l I , , • • , • , , •, . -MoGU~ O\Wed, Q(!lltrOlle~. )ll~m'rui.ted !lllO ~e;-v.lsed lhe ~Oil wh~fll!t the Mold~ to ' •• I .,• ' ••' •• • • • •~ ' • . : tb,q~i!mPtutnULBmto,:o9C;'it!'6(l. .. .... :>.::.-. .. .... • ,, • • • • '• .. ' • • •• ." • ~ •I' ' • • • 

I • • • ,. 

·, .. .-., 11,i '. .· That ti;t ~ll ral~~! i'h:r.iea, the D~!\liiliitii, OARaGma MoGU!RE anfBILL ' • • • j • ' • • • ~ • '• • ., .' 

:, .. · . · -~~ ~ere.inoont1:ol of#21,M.<~~erlgut1.olldviiie, ~-~lotf!lld d~111tnd t.bat'l/1~ .. ·. 
: . · .,---~'. ~®ti,OA\IID -@AGN©N,.;~~:·w~t.kiu:1rn11tl.n11~dN~lta~i~m~@:;- --: -.- -;-- ·· ----·-.. . '. · .. ' " . 

'• . '•·· . . .. ,., ' 

.. ' .. 

' , ·. ·. ,:';, .;s;, 'That Ill.all 1-efe'Vlfut ~i, ih~D~d11nt;'.DAVIb GAONON; w-0f11~:ai1:tbe . ·· • . 1·• ·.' ....... • • • ' • . . ' '. · .l!Seii£.' a~ imdat))illl.'llt\l,, of~!ldiUits; CAROLINE ModUIRE and :BILI, McGpiR~i~ ,,• • • • •• ',\ • 
I • ·· Wll$;1l!'Ains.tit tllolr tequl;1$t'l\!l(}i~•t.boii• Wm lute.rffits 'aud to their-benefl\ as lt1 ajolnt onterpl1se. . . . . .. . ' . . ,• . . . 

·19, That 11t all rel~vao.l tlm~,De.fendaAlll, CAROLINE McGUIRE and BILL . . 
. '• 

M~ lru.ew DA vro (l:A.GNQN was ~ 11 chllll.U1aw yil'th, the llllllitltaooo ,of they 
. · ~ PAUL DULBER<(11.ud.had tbcr,,dgbtto <llsohargt) ortei;m.iu.ato tho Dl>fe.ndaut DA VlD 

<J~GNON,'& wolic for 1111)' l'OIISOX1: . . . . . . . ·' · . :io ; .. Tlmt '111 1111 relevfifit tlm.cii, l)e:l'Mdalilll, CAR.OLINE McG'lJJllli ~nd B.1.Ll'., . . . ' 

, 'MoCit~, owed II duly to supervise aud oontro! Dllfilr.J.clt111t, PA VID GA.GNON'.Ht.olivi:t!ea on 
'thopto_pefly. ao aa not t11 creat<t e,~e;,asollllble h!lzard ·to oth~s, iMludiog th6 Plailltlff, l'UAL 
DlT.Ll3ERG, 

" ' .. ' ' ' . . . . ' 
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The Law Offices of Thomas J. Popovich P.C. 

1lfll/,(AJ I, l¾/Pol//CI/ 
HNl8A.M~n-
loHN A, """11AK 

Paul Dulberg 
4606 Heyden Court 
MoHenzy, IL 60051 

3416 W, ELM Srll8l!T 
McHENRY, !1,1.tNOIS 60050 
'l'llLsPHO'NB: 81.5,344,3797 
FACSIMJUJ: 81 S.344.5280 

\VWW.JIO/laV/c/1/nw.00111 

.lmiuary 24, 2014 

MAm<J, VQW 
IAMESP. 1'WN 

ROUI/~ I. /'.,r;MDl//1 
'l//BWA 1,J. l'M&Mllli 

RE: Pa11r DIii.berg ,,s, Davllf (Jag11on, C/ll'oll!UI MQGtdre amf Bill McGuire McHenry County Case: 12 LA 178 
. --·-·lJear Piul: --------------- -------------- -------·- - ----

Please :find enclosed the Genetal Relt1ase and Settlement Agreement from defenso ootm$el for Cw:ollne and BU! MoOulre, l'loose Relense and return it to me in the enclosed selt~addressed stamped envelope at your wliest converuenoe, 

Thau.ls: yo\l for your cooperation. 

smq \Jj) ·. 
Encl=~ 

Very truly yc;,urs, 

1J PLAINTIFF'S 
!ij EXHIBIT 

f ~ 
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' j I r . 
GENERA!, RE[.Jl;AS1£ ~SW:LEMEN'l' AG~EMENT 

NOW COMES PAUL DULBBRG, lllld In oorn.ddetlllion of the paymont of Plve-Tholl8nnd ($5,000,0(I) Doll&'!! lo him, by 01 on bel!nlf of the WILLIAM MCOUlRE and CAROLYN MOOUJ.R.E (Ilka Bill McOuJre; impropel'ly named ~ Ca1'0Jl11e MQQulre) rind AUTO•OWNERS INSURANCE COMPANY, the paJIJnent and 1-e~lpl of which ls hereby acknowledged, PAUL PULBERG does bweby relea9e end dlsobru·ge !he WJLLIAM MCOU!RB nnd CAROLYN MCGutRB llnd AUTO-OWNERS INSURANCE COMPANY, 1111d &ny I\Sents or employee,, of the WU.LIAM MCGUIRE ruid CAROLYN MCQUIRE lllld AUTO-OWNERS INSURANCE COMP ANY, of 1md from ruiy and alt oauses of Qollon, olalms and dem11t1ds of whatsoever klnd or rnrture !noludlng, but 1101 limited to, 11ny ¢lflhTI for ~l'®nal lajurles and property damnge adG!ng out ofa certaln ohainoaw Incident that al!egl'dlyo~ on or about June 28,201 !, wtthln aod upon the prt111iiw known commonly 11$ 1016 Wesl Bider Avenue, CJty of MoHenzy, County of MoHoruy, S!!lte oflllJl'lOls, 

Ii' 1$ FIJ.RTHER AOREEO AND UNDERSTOOD lhijl tllel'e ls presently pending a oouse of actlon In the Clroult Court of the :zi'd Judicial Circuit, Mcl-lenty County, llllnols ~!tied ''Paul Dulberg, Plaintiff, Vt, David 01\{lnon, lndlvldually, end IIS agent of Cru:o!tn~ McGuire and Bill · MoOul1>e, ood Caroline McGuire lllld Bill Mc~~.lndlv.iduo!Ly,.De:felldantall,E?liuse·No;-2012-c-A:-··-·--178,and-tha!thlswttlimremlil" con!lngtmt upon WILLIAM McGV.IR.E and CAROLYN MoO\JlRE bol11& dlsmlssed with prljjudioe as~ to sald lawsuit pursUMt to a flndhl8 by the Circuit Court ihllt !he settleinan! between tb.o po.rtfos coootttutes a good faith settlement fol' purpo8CS of the llllnci!s 1olnt 'I'ol'lfeasor Cont!'lbutlon AQI, 740 .lLCS l 00/0.0J, et s~q. 

IT XS FURTHER AOREBD AND UNDERSTOOD tha! im part of the considera!lon for tbls lll):l1ltllllent the \lllderslgued represents and wrutanls ns follow3 (ohecl< applicable bOx(!S): □ I Wllll not 65 Ql'o](lel' on the(lateoflhe O(lCUTTen~. 
t:J r Willi not reoolvilis SSI or SSDI on the date ofl11e occurrenoo. 0 I am not eligible to recehe SSI or $SD!, 
CJ I am not currently reoolving SSI OJ' SSDJ, 

lT rs FURTHER AORB!ID AND UNDERSTOOD; 
a. That llllY eubrog11ted claims or JiQlls for medioal e>1pen11es pflid by or on behalf of PAUL DULBERG ahllJl bo the respooslbJU\y PAUL DULBERG, l11ol11dlng, but not limited to, 11ny Medloare Jlen$, Any ml all relmbut'Setnetrts of meclical expense.'l to subrogated pmties, incl11ding Medicare's 1\ghts •Of reimbm-sement, if l\llY, shillJ be PAUL DULBERG's fe$J)On~lbl)ity, 11nli t1ot fue roopc,rudbiU ty of the parties relellSCd he1·ein. 

b, That any oulstanding medical expellWfl IIJ'e PAUL DULl3ERG's rc:ipcmsibliiiy and 11.11 payment of medical ex,peiises htll'W\et' ~hall be PA UL DULBERG's1'\'Bponslbility, l!lld not !he reaponslb.ility ofthe parcies relells1td 

17 oe·53 AM/ Traneaollon #11111117451 I case #17LAOUU377 
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. ' ,. 

o. That PA UL DULBERG agl'~s to !lllve ruid hold harmless and lndemnlfy th~ parties relehs~d heooln agclnst IIJlY ol!llnw made by any med!oal providQ~, including, bu1 not limited to Medicare or PHrtles subi'Og(lted to the rights to recover med!oal or Medicare payinents, 
IT lS FURTHER AGRBED AND UNDERSTOOD l>y tl1e parties hereto that tbls l1gt(lement 

conwins the entire agree1nent bel:ween the plll1ies with regt11-d tc;, matel'lllls set forth herein, Md shill! 
be binding UJ)On lllld inw:e to the oon~t of the parties hereto, Jointly lllld eeve1ally, 1\1\d the 
exeoutilrs, con11e1·v11tol'$, admlni&tr11lora, guru-dlims, t,1ereonal t~prescntatlves, h~irs mid auoooisors of 
eAQh, 

l1' lS FURTJ:IER AGREED AND UNDERS'roOD that tbls settlement ls a, oompl'Qmls~ of 
a doubtful and disputed olalm and no liability !s Qdrnltt«t ~s a oonsequenoe hereof. 

IN WJ'INESS WHEREOF, I have heteunto set my blind and seal on t.he <hltes set fol'lh 
below, 

PAUL DULBERO 

STATE OF ILLINOIS ) 
)SS. COUNn' OF MCHENRY ) 

PAUL- l}\)LBE.RG personally flPPelll'ed before me this date and acknowledged fhat she 
ll1'eouted the foregoing Release rut<l Sottlemont AgreemMt !IS hls own free ilCt and deed f01' the use$ 
and pur,posea sel furlh therein, 

Not!ll'Y Public 

n 11-29-2017 09:53 AM /Transac1lon #17111117451 I ca,e #17LA000377 
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.J Do~ 12 2016 3:o6F!1 HP Fax pogo 2 

; 
feul Dulberg 

David Ga.g non 

AD 

Slndlng Medll;llion Award 

) 
) 

. ) 
I 
I 
) 
) 
) 

ADR Systems File# 33:0918MAG 

On Decembers, 2016, the meltl>r was call<ld for blndlng mediation before the Honorable James P. Etchlngham, (Ret.), In Chicago, li., According to the agreement entered Into by the partles, If a voluntery seWemen\ through tlegoUauon could not be reached the mediator WOLi Id render I\ i!llllilement award which would be binding -to th~artfes....El/.ruiM.ltoJhat.agree.ment-the-------.. - ---medlatortlm,s"!ls"f(lltows:··------. ---· . 

/Jq14/ !lut.fer5 Finding In revor of: 

Gross AWeird: 

Compamt!ve reult: 

Net Award: 

~ 66IJ &(JtJ. . 1 
/f % (If applicable) 

t 5"61,-l)t}{) 

Comments/Explanatlo1,__.lt/'-'-'-'~="/i'-"'qj__,_/ _______ ;;...i _ __,,h.:..::tJc..;.,..:;.0_~..::cCJ_,_ 
/1:t,(f't,/ f'(, llfcire_..__(f /,___ ___ ____._,f:,......,,.._,Z""-()tJ.';.4,: =t)0'-"'0..,_1 _ 
l.ost: t1J:r~ t 2.f"Pi. t!&k _ ............... fJ~✓-~S:· _17____ 7£;PdtJ, -
t..JL 

AOR syown,- • lO-Norlh Clerk Stroot • floor 2U- • Chlo,so, lk 60.~02 :f$:t,9fS.0~~.2$(). t fl'lfo@,eidr!!it5lttl1\.II.CUtlt t WY.IWdtdr6'jJ1-0tll8,C:Om· 
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THE UNITED STA TES OF AMERJCA 
IN THE CJRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 

MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

v. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 17 LA 377 

SECOND AMENDED COMPLAINT AT LAW 

""FILED h Env: 3126388 
McHenry County, Illinois 

17LA000377 
Dale: 12/612018 2:46 PM 

Katherine M. Keefe 
Clerk of the Circuit Court 

Plaintiff, PAUL DULBERG (hereinafter also referred to as "DULBERG"), by and 

through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW 

OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as "POPOVICH"), 

and HANS MAST (hereinafter also referred to as "MAST"), as follows: 

A. Parties and Venue 

COUNTI 
LEGAL MALPRACTICE 

I. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident at 

all times complained of herein. 

2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry 

County, Illinois, and transacting business on a regular and daily basis in McHenry County, Illinois. 

3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas 

Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all times 

relevant to this Complaint. 

1 EXHIBITS 
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4. As an agent, employee, or principal in Popovich, Popovich is liable for Mast's 

actions alleged herein. 

5. Venue is proper in McHenry County, Illinois, as the Defendants transact substantial 

and regular business in and about McHenry County in the practice of law, where their office is 

located. 

B. Relevant Facts 

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire ("Caroline"), 

William McGuire ("Williams") (Caroline and William collectively referred 10 herein as "the 

McGuires"), and David Gagnon ("Gagnon") in cutting down a tree on the McGuire's property. 

7. Dulberg lives in the next neighborhood over from the McGuire family. 

8. Caroline McGuire and William McGuire are a married couple, who own real 

property in McHenry, McHenry County, Illinois ("the Property"). 

9. David Gagon is Caroline's son and William's stepson. 

10. On June 28, 2011, at the Property, Gagnon was operating a chainsaw lo remove 

branches from a tree and cut it down on the Property. 

11. The McGuire's purchased and owned the chainsaw that was being utilized to trim, 

remove branches, and cut down the tree. 

12. Dulberg was invited to the McGuire's property to see ifhe wanted any of the wood 

from the tree. 

13. William physically assisted with cutting down the tree and, then, later supervised 

Gagnon's actions. 

14. Caroline supervised Gagnon's and William's actions. 

2 
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15. Gagnon and the McGuires asked Dulberg to assist with trimming and removal of 

the tree. 

16. Gagnon was acting on behalf of Caroline and William and at their direction. 

17. Caroline, William, and Gagnon all knew or show have known that a chainsaw was 

dangerous and lo take appropriate precautions when utilizing the chain saw. 

18. The safety information was readily available to Caroline and William as the safety 

instructions are included with the purchase of the chainsaw. 

I 9. It is reasonably foreseeable that the failure to take appropriate caution and safety 

measures could result in serious injury. 

20. The likelihood of injury when not properly utilizing the chainsaw or not following 

the safety precautions is very high. 

21. The safety instructions outlined are easy to follow and do not place a large burden 

on the operator of the chainsaw or the owner of the property. 

22. Caroline, William, and Gagnon had a duty to exercise appropriate caution and 

follow the safety instructions for the chainsaw. 

23. Caroline, William, and Gagnon breached that duty by either not exercising 

appropriate care, failing to follow the safely instructions, or failing lo instruct Gagnon to exercise 

appropriate care and/or follow the safety instructions. 

24. Caroline and William, owners of the property and the chainsaw, instructed Gagnon 

to use the chain saw despite Gagnon not being a trained in operating the chainsaw. 

25. Gagnon was operating the chain saw in close proximity to Dulberg. 

26. Neither Gagnon nor Dulberg were provided protective equipment when operating 

or assisting with operating the chainsaw. 

3 
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27. Gagnon failed to utilize the chainsaw in compliance with the safety measures 

outlined in the owner's manual. 

28. Caroline and William failed to instruct and require that Gagnon utilize the 

chainsaw only in compliance with the safety measures outlined in the owner's manual. 

29. Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the 

right am1, cutting him severely. 

30. Dulberg incurred substantial and catastrophic injuries, including, but not limited 

to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount 

in excess of $260,000, lost wages in excess of $250,000, and other damages. 

31. In May 2012, Dulberg hired Mast and Popovich to represent him in prosecuting 

his claims against Gagnon and the McGuires. Exhibit A. 

32. Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and 

the McGuires. Exhibit B. 

33. Mast and Popovich entered into an attorney client relationship with Dulberg. 

34. Based upon the attorney client relationship, Mast and Popovich owed professional 

duties to Dulberg, including to a duty of care. 

35. On behalf of Dulberg, Mast and Popovich prosecuted claims against both Gagnon 

and the McGuire's. 

36. The claims against Gagnon were resolved later through binding mediation with 

new counsel. 

37. The claims against the McGuires included (a) common law premises liability, (b) 

statutory premises liability, (c) common law negligence, and (d) vicarious liability for the acts of 

their son and agent. 

4 
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38. In late 2013 or early, Mast urged Dulberg to settle the claims against the McGuire's 

for $5,000. 

39. On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to 

accept the $5,000.00, "the McGuire's atty has offered us (you) $5,000 in full settlement of the 

claim against the McGuires only. As we discussed, they have no liability in the case for what Dave 

did as property owners. So they will likely get out of the case on a motion at some point, so my 

suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it will 

offset the costs deducted from any eventual recovery .... "*** "So ifwe do not accept their $5,000 

they will simply file a motion and get out of the case for free. That's the only other option is letting 

them file motion getting out of the case". (See Emails attached as Group Exhibit C.) 

40. Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the 

$5,000.00 otherwise "the McGuires will get out for FREE ona motion." (See Emails attached as 

Group Exhibit C.) 

41. On or around December 2013 or January 2014, Mast met with Dulberg and again 

advised them there was no cause of action against William McGuire and Caroline McGuire, and 

verbally told Dulberg that he had no choice but to execute a release in favor of the McGuires for 

the sum of $5,000.00 and if he did not, he would get nothing. 

42. During that same time frame, Mast advised Dulberg that the Restatement of Torts 

318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the 

Restate of Torts 318, thus Dulberg did not have any viable claims against the McGuires. 

43. Mast failed to advise or inform Dulberg of other basis for recovery against the 

McGuires. 

5 
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44. Based upon Mast's erroneously advice that Dulberg's claims against the McGuire's 

were not viable and that Dulberg would not recover if he pursued the claims, Dulberg settled with 

the McGuire's and their insurance company, Auto-Owners Insurance Company, for $5,000, which 

included a release of all claims against the McGuire's and claim for indemnification under the 

McGuire's insurance policy. Exhibit D (Settlement). 

45. Mast also told Dulberg that Gagnon's insurance policy was limited to $100,000. 

46. From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that 

there was no possibility of any liability against William and/or Caroline McGuire and/or Auto­

Owners Insurance Company, and led Dulberg to believe that the matter was being properly 

handled. 

47. Mast also reassured Dulberg that Dulberg would be able to receive the full amount 

of any eventual recovery from Gagnon. 

48. After accepting the £5,000 settlement, Dulberg wrote Mast an email on January 29, 

2014 stating "I trust your judgment." (See Email attached as Exhibit E.) 

49. Mast and Popovich continued to represeut Dulberg into 2015 and continuously 

assured him that his case was being handled properly. 

50. The McGuires owned their home, had homeowner's insurance, and had other 

property that could have been utilized to pay a judgment against them and in favor of Dulberg. 

51. Dulberg cooperated with and appropriately assisted Mast and Popovich in 

prosecuting the claims against Gagnon and the McGuircs. 

52. In December of 2016, Dulberg participated in binding mediation related to his 

claims against Gagnon. 
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53. In December of 2016, Dulberg was awarded a gross amount of $660,000 and a net 

award of $561,000 after his contributory negligence was considered. 

54. Dulberg was only able to recovery approximately $300,000 of the award from 

Gagnon's insurance and was unable to collect from Gagnon personally. 

55. Only after Dulberg obtained an award against Gagnon did he discover that his 

claims against the McGuires were viable and valuable. 

56. Following the execution of the mediation agreement and the final mediation 

award, Dulberg realized for the first time in December of 2016 that the information Mast and 

Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the 

McGuires was a serious and substantial mistake. 

57. It was not until the mediation in December 2016, based on the expert's opinions 

that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and 

Popovich did not properly represent him by pressuring and coercing him to accept a settlement 

for $5,000.00 on an "all or nothing" basis. 

58. Mast and Popovich, jointly and severally, breached the duties owed Dulberg by 

violating the standard of care owed Dulberg in the following ways and respects: 

a) failed to fully and properly investigate the claims and/or basis for liability against 

the McGuircs; 

b) failed to properly obtain information through discovery regarding McGuires 

assets, insurance coverages, and/or ability to pay a judgement and/or settlement against them; 

c) failed to accurately advise Dulberg of the McGuires' and Gagnon's insurance 

coverage related to the claims against them and/or Dulberg's ability to recover through 

McGuires'and Gagnon's insurance policies, including, but not limited to, incorrectly informing 
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Dulberg that Gagnon's insurance policy was "only $100,000" and no insurance compnay would 

pay close to that; 

d) failed to take such actions as were necessary during their respective representation 

of Dulberg to fix liability against the property owners of the subject property (the McGuires) 

who employed and/or were principals of Gagnon, and who sought the assistance Dulberg by for 

example failing to obtain an expert; 

e) failed to accurately advise Dulberg regarding the McGuires' liability, likelihood 

of success of claims against the McGuires, the McGuires' ability pay any judgment or settlement 

against them through insurance or other assets, and/or necessity of prosecuting the all the claims 

against both the McGuires and Gagnon in order to obtain a full recovery; 

f) Coerced Dulberg, verbally and though emails, into accepting a settlement with the 

McGuires for 5,5,000 by misleading Dulberg into believing that he had no other choice but to 

accept the selllement or else "The McGuires will gel out for FREE on a motion." 

59. As a direct result of Mast and Popovich's wrongful actions, Dulberg suffered 

serious and substantial damages, not only as a result of the injury as set forth in the binding 

mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release 

the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the 

acts of Mast and The Law Offices of Thomas Popovich, P.C. 

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter judgment 

on such verdict as a jury of twelve (12) shall return, together with the costs of suit and such other 

and further relief as may be just, all in excess of the jurisdictional minimums of this Honorable 

Court. 
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Edward X. Clinton, Jr., ARDC No. 6206773 
Julia C. Williams, ARDC No. 6296386 
The Clinton Law Firm 
11 I W. Washington, Ste. 1437 
Chicago, IL 60602 
312.357.1515 
ed@clintonlaw.net 
juliawilliams@clintonlaw.net 
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Respectfully submitted by, 

PAUL DULBERG, Plaintiff, by his 
attorneys The Clinton Law Firm 

/s/ Julia C. Williams 
Julia C. Williams 
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,, ., ... 
' .. . . .... 

lAdivid~Il}', aud 11s ¾;lmt of CARO:i:,JNB McGUIRE and BlLL McOUll!.E, and CAROLIN.B . . 
MoGU.Iro:1 and BILL MoOIBRE, iu<Uvi~ly, and r,urtes 1119 folloWll: 

• .(',OllJlil 

f;m!]nill!~rg Yl!o Da11d O,urnon. fpdlJ:1wllll!.t, @n<J as,A.Jl'pnt Qffjru·o)lne @d Jl!ll M:~ll.!m . . . . . .. . . 
1. · OnJurui28, 2011, the l.>laintiff,J?AUL DW-J:!ERCl, llvl)(i in tho CJiy of McHenry, . . . . 

Cowty ofMcHenry;llllnols, . . . ,' 

2.. . · Ou Jl!Jle 28, 2011, De:f®i.lao:ls CAROL!NE McGl.JlRE Md BlLL lv.{cQUlRl 
• I ' ;\ 

: ',t ' . :, .-

,. .. , ' 

; .. 

lived, controlled, tnllll/lged and llltmltaltlc£!,~!~tf, frunl1y ~oxn~J~~1 ~7J~, 6,.W, Elder . -
· . ~J'.1Af001¥.nll~ ' • , . "ffll1Ji1.l.N:tEJNl!II! J.1!WJ!!O Avroue, fu. the (,'i,iy ofY,~ll{)tt;S,!i'Yi 1;1fMcHt10ry, Illino~ ~l'lOllO NV ~o C::l$SIWSl(J ElNl~a 'f"J§@h/l!> l~~~il'f $1iTFORZ;C ~ OK ll~VO iJ,iJ. Ni .l.10~ ~lr.!drlV Ol Sl;IO'll\la .... ,, • ' . . • t< ••~Ji~V~M . ' .. 111 . .lW • . :tlf .... ~ . • . . , 00m1 t,.,:t.,, Al PIA NO" ' " ~ 'l'JOOl:W:1000 NJ !iON,!~S,INOO. 'itliiiii¥£ 11 ® M/1/1 R~&ULT IN THE CAeE ONnna~H:>ll l!O<fJ.!ls AS3W ,\~a ' tii!ilMl~tiO ()R ,\N Of\t>l,R (Ir Ol 'U10!1 W3~1 EXHIBrr '. ~llbr!ii\ll!ll ru,meo. -~'b'lt-~\'\'li:.. sou.on f 
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. ,, •• . . ' . \ 

'. •; . ·, 
·•.' ... · .', '.).~ ,:: .:. P.Ji Jiw.e 2s; 20il, f®D(leiidam, DAV.ID dAONON, was livJ~g·.a,ui.Vot stay~ at ·. 
:/: ; i . · • : ·. -~~ p~~t;~ ~o~~;it ·I ~16 w:-'EJd~-i:;,~~~~ ~ tlw 'City otli{~~~;;'O~iµtty,.of McH~fuy; ':.' : • .. 
(._: t_ .... ,. '. ~.,::,~_/:,;.,:· • ..'.':, • ••• •• , •• ·:~. ~: • J • • '-.~ •••• =: .·:,:_. . . : '~ • ~. ' • ' - . ·.·:· ·.··.·.~.· •. •.· .. ~_!.'.' •. • j ,. ". -
,,.• .. : . , .. , ... ' ,, . .. ·. ·,. ,,: .. ... ... .. . .... , .. :··. . . . . ' . . '• •'' . . . . . ' . : , .. 1.'. . . 0.11 June 281 zoq, !,lie J;,efup~a.uls, CAROLINI! M~ ll'lid .BT.I.,L MoCltJ.IRE ., ,'', '\.,'• .. · .. · ... ·•·· ~ ··\~. ·.· . ',.' .. ,. . -~d. hkd<:l 'fii:o,l'.)~druit, :r;iJ;yi:o qAONON, to ow:'a<nv.ti;i.rhh,illtd/or m~iritahi. the-~· ,~,' •:•,f,,•-."' I : 1 

•:• ,• .. • •,; • • ' • ~., i.,~: •, ' • ~ • 
'':. . llllil l?ti)SJ;\ at 'lliel\'iiremlooe llt I oi ll'-W.; Bidet A Yeo.Ile, in 'Ille .Qit~)if MiiI-I~ ,"Cu\lofy .or: ·~-.--~: ·.·:i•:.·;; .. _ :· . ··,..'.:,:.:·•"'• ·,'·.···: .. ··· .,.• • ,. , . ,M.:o:E ilhfy, UJ).il.Q\il. . . .: : ,•. . · . . · : • . , · ,; •' • • ~ •, I • • • • •; • " •, • • • • .. ' • : • .' • ' 

, , , . .') 1i.' .. '. .;· On Ji.nul 2.8, ~}t:~.4 flt tii:; request ii:n~ wl~;~e- ~thorlty iw.d pelm!ss!OJi ofj:be . :·: . . ·. ··,;_~ ·.:• ··:,_. . ' . ·. '., .. . \ .... -~:·, .. . . . '" .. \ · , Dofb~ C:AR0Ll'!ffl MoOtflrol.:!Uid .BILL MoGUilm, ll!ld £<1{ lli(lir oone.flt,"tb., Del.'J;nl:Jaut, 
:;::. · :;~ . -·-~-~A~;~i~oi-r;~Mw~~~~;:tlilifr ~pem~od ~ ~~~{ ~hlI~ oogag~a ~ ~u~irJit: 

• : ' •, 'I::•, • \-' ' • • • • • • • ~ • • ~ • • :•. :, ,, r.•.,. ... I ;_ • I • ' • • " :,,'. . . · ~·arid'nmlntalll.hlg ~li.o.ij·brilffli.lit the prelnilltlB lit 10l6 W., Jalder Aveiillo, hlthe Gity 
r · ·otiJ:~~~;~o~ofMoH~iit.Y;:JJ~v .. ;i~:. · .. .-> .... .-J:;: .: .. · . · · · · ,:•. . \ • i . ' . . • .. ' · •. ', .... . ·.· •'· . . ' ' . . . . ~ ...... •, . . , . . . ·· · , ·. :·6,:.· .<9\l !line 28; :iol' l, .. aJi~t of his wo1'k a1 the ~ubJl'l\lt.:propei:ty, tile fJoft>n&int, · ·: ,._ ·... • • • • • •• t • • : •• ' . • ' ' ' . 

DA'r'lD CJAONON, was autb.O.!;izeil, lnslntctod, advised filldJ)(llml1ted to us~ a ohainsaw to llSSlat 

lilip. ~hla work for Defeu.da1J.ts, ·qAF.0Lt.'m McOU.IRE 11!).d Bll,L Mc<:ll)IR.E, wh'ioll was ow@ 
by.lhe-MoOulros. 

' ' ,· .. : · · 7.. . O.n Juru, 28, 20) 11 tb,e,P,efe.¢alll:, PA VlD Cl{1.Q}iO:rf, Willi l.llld~ the so.poi;vii!l,oti 

au-i llQ;lltiu; of Oe.,,'tndllD.is, CARO~ Mc<JllJlUl and :UU,L McGUIRE, mid W!IB wot'ldll!)' ·Wl . . . . . . . . . 
ihelt11PPai'tllli arid actual ase7!1, 'IUld·,was t!J.en acti1JJ3 and worki.tigin·.the oo~:Jlll ofhls ngell(ly'for 
D~~ciidlUlts. CAROJ.JNE McOU.llUt wd BlLL MQGUIRU, 

.... ,, .. . . . . . . . . . ' .. 
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' . . . 
• 'j ., ' . . . 

•• • t • ~ I . . •,'' ~~-. ,; 
, 1 : >·:. 

1 
. s. · · On Jtuii 2~.'2eil, o:nd while the.ptifeii.~4 .. DA m' GAGNON~ JI'.~* i\a/orldng ln 

: • • ., • • '' • .. ' 1.' •• ' ~ • ' ' -: •••• ' . •" • ' • ' > • ; ,; , >::: ·. tho 001Jrse llttd :soope·iifh/11 ilgb'il.{ly' fot Defenooiitli, ~R01INE MoCIT.lIRE ru:td:!lILt. • 
o'• ': • ! : : : ,, • . • •: "• .' I ' • • ' ' : •' .: • ,: : • _, • • • • • : • I • , , · .; ,: : :. ·. 'lr0:c0t/D.$E, and Willi llti&r. tl1o!r aupe1'VlBion lliid .~tii~ Defern!lmt, ·:OA VID.-OA(;Nl)M W1JS in •.:I•.~~•·: .. : .. ·.: ,· ' ~•••• •:• • ... · ,, .•·,,,'1 .',',):~·.',' · , ••• ;: -~,. ·.;' • . < , :· · ·. . · us~ qh ohll!n.mw whJla irlrb\:0Ul8 a !too llJld lmluoh... . ·. '. . · · 
• .. ... •! :.: .,.• • : u.: . ... .' . . :· ' ., ' ", ' ; .. ' "... :.·• . ' .. ' ',, 
•: ··::. :, •:,:.; ··. , ·. · 9, · 'i;i.ii n\'ue'21i,.20·!'1. 1lllli \i•hlleb,efeildlmt,'.D/4. vro <,AGN9,N; l:\'iie in:,jlse of n •' '••.,·.-· ··.: . . :· .· .. , ... ' . ·· . . , ..... ,•.:· .. ' > '.· 
?· ,' ,>;'. · -~ wlµ(e.Wmmlng.a'i:rooaud b1-0noll, D~~ent/DA-YlD. GAGN6!'l';' iulkedtoraoo/01• 

• • • • • •• • I • • 

)\: \ · · .. a'e(~.&l tae·~ia'tan~ ofib'e-PWD.!W; l' AUL DUI,~~q1 to,hpld'the tJ:ee:fu-~n'dh ~hile 

· .. 

.... : 

• ' •. !'. . ' : . . ' • . • .' : . • . . ' • ;' ' • • : . ·:. ., ' . . . ': 
· .,, · :·' : . ·J:?efeiit1Mt·DA Yn;> QA(tNON, 1lilnrood the j,im~'t'wftll tb.~ dhalnsaw, • ,.. t ,'. ,·,. .·,, .. ",:. 

·: ; : ':· · .. ·. ·' . 1·0: ·:. ·: Ou ;~iie:~8, .k~ l i' and whit~ D~di¢1; ~i ~ GAGN◊N:·•.~1 soie oontrol, . _ .. '"~ . . : ' '~. ' ' . ' ·- '• . .. •' ' . . . . .. ~ ,• 
. .. ._:',:.. _,; ~ ,.-~~e an(!.operoti:oll'..sif.the'.'subJeo}chalt.~aw,-thircli~waircause<licr~d ·ilij'{iro.llie'-:-. ·--·-· '\? 

:.: ... t ; : '• . : ·: ' / . . . . : ' . '•. . .. '• ' .. ,• .. · :)· • .. Plah1't!l'.f,PAl>"I::DllLBERG:'• ·· .. ,>·, ·.;, · ··;·. ·. '· :· · 
: • . :: :. .:· • : .• .';.- •• ,: : • . ~·. • • '1' •• • • • •• . • ·: • :·. _:. : _: ' • • . • • ' :. • ,:: .\·;, •'. : · · ~· • , H; .. ·Ati•ll'!'c.leV::ttii times, Pofendrutts'.,CARO'tWE-Mo(]UT.RE llll.dl.JILL,MoOUIRE, ":_('"' ... •:•:,·_.;: .. :·.·· ...... ••'. 

·:··'. ;\'· ·. knew,rifDefMdant, ~AVID GA:GNON's rule ottiie ciwlpstiw ltt'the pt<)~~(l·oftte Plaln!lff, • • ? • • .. • • ' • 

PAUL DUI;BERG, IU1d knewtll!l! suoh cmted ~ditngur to tbePllllntif.f, PAt1LPtJlBERG'$ 

12. Thcrt ii: l\11 z.e~aat tiruci;, the Dllienda.u.w, DA v.m OAClNON, as agent of 

CAROLlNE !S\(c~u~ nu,dBlLL MoCHJfl~, pwei:J. a.dµty to we 01® .nnd,-r,mition in.h\s . . . 
dpi;llltion of n.?<iw.U ~erol.!8 illstr®Jental.ity, - . 

. ' .. • 
3 
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,, .. ' '" ' ,., . . . 
1, I • 

... ... 

'·. ,· . . · .: :;_. i_::,..: . . 'U. · On June:28, 2o'1 ii the Defe.nd!l.llt ·D.-1\. ~-GAGNON, w'aa .negligent 11\.oiw-or •, . •" , - ,I :, , ; • •' • • • t , l ' '\ti : 1 • 1 ' • ,.' I, •: '• • ; .·,,,,: , .. ,'1DO.i'e-Offuefollo;<ol..,~w~"S"' 1'' ' .•• •:.,,.: _.,-.·,,.. :,•. I. ·1····· . .-;·,~ ' ".t.Uci.~:·.•·,.·,.,· .~·:;.-::·:· .·.-:., , ·· ;y.:_>: ·::· tJ,, . Falfedt.,ll)~.oo:UU.01.overthe~aliligofth~ohalruiiiw;" .'. ,"_. _.-. : -:·:,. :::.~·:,;~t ~ . ·. . ,, · ... : .. . . ··•; \·:'( :' ':.' .)··. . . '/ ·:.::: .. 
b. Flljlod to ~ke prooai'itlon not to ·!JlloY! fhe cllidna~w: io move tpwa11.1 the lll!!l1ltl:fl; ' .. , . . ' . :: . . .. ' ' ... ' . . . . . . ' . . .. . ' : . ' ·:rJ.i.vt·ntJL:a,ERG,Bol!S,W~ln.ll11Y/,:··.- : '. ,_ .. .-· .. ' ' ,, .. : " ,. '. •!· \ •• : • • :- • : ' • : ' • 

· o, . ·' Fail-etl ·to_,wat:n ilie l>lalnlifi.l PAot:DWJ3~0-i ¢the -~ge,s ~~()m the . ' . . . . 
:·,: ,.r:_::::_: i.:_(i : .... ·: 'l);efiw~P;YrD ~A~No~:&~~biij~~ ~!)ll~l'th~ ~halliuii~L .. : / ·. 
/: ,: .:.-;.' ·.,. . · , · <L . • Faileq t.o,keep a,:J)ropor \l).stanoo~b!U. :lhel'Jain!:l:lt It,{QLPULB!3RG13Vhlfo 

•\'t . • • ' : • ' .... ' • : __ :_.:., ;·,. :.,·., . ·.· ''<i~gij,.e.ohbinsitw· . ··:-. .. .. , .. ··,: ... ,·:.:.'.'. . :- .. : . . . ,:· .· . . , ·· '', :· ·.. .. , .... 
•.,;.'.. -,-,..::.~~~e,-~-.-,GlthQJ:-wh,p-ww~eg]lg~$,Perlltion·!lp,;i·cionb:oiof:t)nr:~--• J • • 

' • ' • . • • • • ', ' • ·~ • • • .; \. " • > ,, I •' • • ' ' .' ,• • > , ' < • ' • • • • • • • • • , : · -l.;" · .... : ... >; 14:-. , 'f.liat M a pro~te result ofl!1eP<ifen.dailt's ri.e:Us\)llee, tl10 J'lalnt.iff, PAUL \ ~1 •, • • • • '. ' • • • • ' • • : . • ' • ' • ' • ' : .. ;: ,.; ·i ;_: ·.· ::i;>t'L~EiiiO,'ms ~Ju.\ed° roct~iia.l:ly;·h~.has ~tie~~ im'<l ;Will i/-1 the .l'llture ~-x~bcl~o~)'.Mlln > _ _-..;: \ · · ,emd ~!fer~; h1i° ha/1½~-~-~entl; ;~A®d ""~o;, ~loci, etia ~ tiec,nt10·~~1igatod -~r .. . . . . . ' •' '' . 
forgo su~ ofmo.ttey for,!)1(lclii:,a! billll i!lld will lll the fu~ become obllg11100. for adclnional 
BUIJlB ·of money for medidal ,C!ll'tl, IUld has lQst t!ine from work at1Mlr from e!l.tlµllg •WMes ·d\1e to 

.=h inJlll'Y. 
. ' ls.. Tlult llt the abi,ve tlmi> and dat~, ·{he De.fen.dlint' a neglige!J:oe Ol1!1be lnfcire!J. from ' . . . . . 

lii.e ~ii:ounwtari.CM oitl)e ooot~Q~ 118 the !natnunetit of i:ha'iajury W!JS Ull~tiie co.mro] oftbe 
•,, · · ~don.d,u;l M.d 1hcrofure, l(egllgiinae can be presmai,ed \!ndei the dootrlne oi'J?.es·Ip~a Loquill/r. 

WifillUl.FORE, P~ l' AUL DULB)iRO; dWlailil» judguiertt ae~n.~t .bcieudauts, 
DA VlD ClA.9,NON, and CAROLINE MoGUfRE audDILL MoOUIRE in llII atnolllltin oxtess of 

· $50,000.00; plllil cost/3 o:ftlrls action. 

..... 
4 

. . ,.· . . , ... 
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.. 
' , 

.. .. . ' 

.. .. 

. •' . '. . . 
•, I l 

·., C ••fltll ' ·, •.· • ., . • (• ' • • ()\IU ' ;. ' , . '. •' • • ' • • 1'' • ,, • I• 

· ·: ·: _. .. ,,.·. "l®l:P~~-etg:~·,Q!ll'.'.!ilrieMcGajrb.11;ii(ntii~1tQ · ·· ·. ···· ·: • ',• • ' ' • • I ,' , ; ' ' ' ' ' , • • • ,, .. ' ' . . '• ., . . .. . ' . · · ... · -!· :..15. Thllt·llte 11Wtrtl:ir/PAW, l>Ul.BHRQ;l'eBtates:iuid r:e,hlfeses pata.gJ:a}lh8 1 ;/Jiiyi.gh • • · .. •·... . ' , _.,.r.,;,·,•:t . . .. . :. ,,• ~ ,', ·:'· 
14, in-d~X; above, as pe4~1i~ i_eirqugh 1S o:l'Co-u,rt rr; ~iff\Jlly lllleg~d ~et~in. ." .... . . . . . > ' .. ' . ·. ,'• ·,, ·,:, .: . ' . . ' . ' ~.,.' \ · 1'6., . That lit Ill! reteviw.tu:u.e;s, 1iie l)efenau.n~ OAB..011NB MoGtllltB !lll.d BJr.L • •. : ; ,', ._ ' ' • • •~, • r' • ' ' • • . • .': • : • • '• • '' 

. -MoOUmE, oW!led, C(!ntrone~ :tn~tafi).ed and ~a;vlsed lli_<i ;~ whwe~t tho ucoti1¢~t to 
_': fh~~l~~-~A.ULDULBHR((~~q~, . ·. ··· ... :<'.~:. .. ' ... · 

' 1 ' • • •' • " •• ••: ,• : , ' •I • , ' • . ' ' 

.: .• · 17.; '. . That at Ill! 1-e.l~!ll1! ll:11:ies, the l:>efen.i:Jaii.w, C.iµtOIJN'B Mcffi.JJRll llU~llrtL .·· ,.··, .. ~: · .. •·. ~ ::· ., .·' . . ' . .' . · M~(:}UIRE1 yrere Jn control of llUd ¥d fue rl8bt to ftdvl$o, instp"~ot f1iid deumnd tbat"!he. • • • .. • • f, • \ ~ • :· ' • • • : :· • • • • • . . , __ ,. De:C;ll.danti;DA-VID ,OAQN©Nr,.iwi m-;~otk in: a-sm'r,am!~e~lii mimn~r, -- ---- -----. -
' . ' · .. •'. 

..... 

· · ·. ·, .;, -~8,. - · That at all re(evailtliiios, iheDefendci:it,:'.D.A:VIb GAGNON; V.'US 'a6tli)tflllthe ·.: • ~o~~-4~ ~d appar.eu.t. of ~~~~oowits; ~AR OLINE McdUJ.RE ~d B!Ll, M.oGpIBBi ~d ••• • • • ,. • I • ' • 

· Wa$:ac!lng.ti1 tholr reqoest an(} hi-~eh- ~t interorts 
0

1llld ·to 1.b.eir. benefit M ln. ajolnt eotetJ)!.ise. . . . . . . . . . . . . . . . . ' 
0

19, 'l'bat at all rel.~va.o.t timtJll,De:fendnnts, CAROLJNEMoGUillE ancl BILL 

Me<;JU.lRS,' knew DAVID (fAGl'ION was op~ (l ch&.liwaw with· the as!Wltanoe ,of they ' ' . . . . · f Wu+Jfl; F'Afil D ULBERQ, AAd,had 1:be. right to dia\lha:rs-~ or te.\llllllllte the Defendan1, DA YID 
0-~GNON,'i; wol'kfor any rea!lQi . . '• . . 
... ·: ::tp; · . That at all relevlintt!mcii, DefooamitQ, CARQLlN.8 McOUlRE and BILL 
'Mo(.lU~, <>wed a duty to supervllle and c,oo.trol Dpfoodflnt, !)AVID OAGNON'a-t:otlvlil<is on 
the.prOJ)!ltf.y. ao aB not to ere.® ti.-~otmbfo lurzotd to othon, including the Plaintiff, l'U.11.I, 
J)lfl....13.ERG, 

. . . ' .... ' . . . . . . . . .... . ' .. ' 
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• •• l l • 

. ' ... 
' •' ·. . ,. 

21.- ' Qti,June 28, 2011,. tl)e ,def~d~s, CAROl.l'Nl:l .Mo0.UJ3ili i111d BXLl:, Mccit,J~ • : ' . . . '' .. ~ ' . ,. . } . . ~ 
'were ll~gljicnt~(l 'oiw Ql'lUOl'fl Of the,fp_llo.wins .. WJlyS! ... : • ' ' .. ' • • ,I • • • • • ~ • • • • ! ' ., "", •, '• • 

t • · .. ::·<.- ._.. ·_· · ... ~- ·; /'~~~ t~ CQn~l:~PO~~\~'.~,!Ji: ~tJ/ll>w; · .. ·. ·_·_-::-_.:·'.,;:· .'.. . · .. ·,·, . · p. . .. · F4iled to tlJlce prooautle1;.n6f to allow the obalus$W to.n,ove towlll'd tl1e l'llillltll'.I;, ;. .. . . ' ' . . '• •, .. . . .. 
·( .-:. · ·. ·.-. · ·,- · ..... ~AbLDUU.1~(/,ao~t~·ciivseiqfmy; ,· :,, · . 

· · ·: c: •::· ·~a~~ to warn, the :Pl~iJ\~~-~~~ DULB~G1 :o~th.e d~~-s exlsfuig,'ihi~ llle .. 1 
' . - .. ' . . . . . .· .. '·. . -',n~a.r~t•s inliblllzy~:Ooirlrol tli_e ohiilns6w; · · . ; ; •;· .. r: ' .. 

. _.· -~- .· Fiil_l~_tolc~1he~waprope1'.di~.from·tl!ePl~t:!ff,l'AU1 ., ' t. •• ' . • '. • • :, • .· •. • ' . ":· • ' • ···-· · ·: : •. > tf(i!,,.BRR.G, ~ Qporatl9i½ho-0haitw.ew; - •. · ·. .• .- : . . ' .. ' . . . : . :. . ' ' . •. _____ , ____ . i,: i~-"--:' Ot4e1•.wtse W81!-n~~-opetatlo1nind·c-0ntrol·~,e.thai)/Wiw11w.---; . . . . . 
'· .;· ... : .' : :-' · · .. '· 22:; <-Mas Ii proxlnla~ oob~thQ :Ut;fondant'a ~llgtnci,:thi, Plaintiff, PAUL • 0 • • 

• I .' • • .. ; • I 

... , . ,· 
. DU!,~~R'.G; \v~:jaju..>ed (.IJ\t~i h~ h~-eig,erleuood and 'Will' i ih~ :flltliro expedellce pain 
au.:t:Wfferln&; ~- -haa boon per mane~; ~r~ ~d/();1 dlsabieil; mid kw ~me obligallld for . . ' . ' · .. ' . 
farge .stlllls of me;q,oy .for 111odlcal bills ruid will in the :eutote becoln!l 6bligat-Od for additlOllfll 
SlttlW ofinoney fox_ rnediOlil c~ EJl(l haa.19~ tm:1e :li-omw.o.dui.ad/~r :frotii earul.og wages 4ue to· 
su0h l.ajmy. 
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:, .. :,.: .. ' . 
'' :• 

' ... : 
'• . ~ . 

.. •' . . •, 

:. , . ' . . . ' . ' . . 
·,Wt1$E)iQI.IB, Plalrit!£f, 1:' Aut.DULBEtCr, <'.ainnnos J.lll11l'OO,~ti(l!iialnst Defendattls, 
.. , .. ·:· ... ~:: .-· · . . :.· ... . : . · .. ·· .. :· .. , , .. ,•' ; · .. 

. ·. OA,!!QIA•fi(Mo~and BIU;,MqC,,U~i·ln.an amow~ l>X4oofof-$~Q,OOO:OO, plus oosli :: · ... 
' ' : •.•• : ...... , • ' • '. '. '. • • • • ~ t ' • ,: ' • . • 

•ofl'.hlsaoti©if·, .. ~ . ,1 . .:. ·:.',/ . .'.' , . 
: .. : .. :.•::.~i•,:i_:::·:t,·•. '·.:· .. .... ,·,•.. -~ .. •1·•·,•.\'•.: 

,. . . ..... \ , • I " 
• ' • I,• 

. : ·; __ \ :.::.:-:_.-... ··~· .. ·.· 
• ,I " 

•'••' ·.; 

.. ., 
., 

Altomeye :fui ~liuutiff ,; :. · . . .. . . . ,, .. , , . 
. . : . 

. ' 

, . 

.. 

,,/' .. . . . . . ..... 
7 
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From: Paul Dulberg <:pdulberg@oomcastnel> 
Subject: Fwd: Dave's Best and oldest frtend John 

Date: December 28, 201610:33:35 AM CST 
To: pau!_dulberg@comcast.net 

From: Paul Dulberg ~pdtffn&ro@comcest net> 
Date: November 20, 2013 at 7:26:53 AM CST 
To: Hans Mast <hansmast@comoast Mt> 
Subject: Re: Dave's Best and oldesl friend John 

Morning Hans. 
Ok wo can meet. I vnll call Shella today and set up a time. 
Please send me a link to the amen! Illinois statute citing tl\al tho proporty o,mer Is not liable for work co.,e on their property resulting in injury to a neighbor. 
I need to read It myself and ary links lo reoont case law in this area would be helpful as well. 
Thanks, 
Paul 

Paul Dulberg 
847-497-4250 
Sent from my iPad 

On Nov 20, 2013, at 6:59 AM, Haas Mast <hensmast@comcastnel> wrote: 

Paul, lets meet again lo discuss. The legality ot It all ls that a property owner does not nave legal liability for a worl<er (whether friend, son or otherMse) who does the work on his time, using his own Independent skills. Here, I deposed lhe McGuires, and they had nottiing to do with how Dave did the work other than Io request the work to be done. They had no control on how Dave wielded the chain saw and cut you. Its that simple. We don1 have to accept the $5,000, but ii we do not, the McGuires will get out for FREE on a motion. So Iral's the situation. 
-Original Message -
From: Paul Dulberg <pdulberq@comcast,nel> 
To: Hans Masi <hansmast@comcastnet> 
Sent: Tue, 19 Nov 2013 02:29:56 -0000 (lJTC) 
Subject Re: Dave's Best and oldest friend John 
I still don1 get how they don~ feel responsible for work done on their property by their own son that ended up cu1ting through 40% ofmy arm. 
Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days 
acllvity with David. Just because Dave was doing the work doesn~ mean they were no: trying to tell their kld what to do. They told him plenty of times throughout the day whet to do. How is that not supervising? 
PtUI 
Paul Dulberg 
£47-497-4250 
Sent from my iPad 

On Nov 18, 2013, at 8:07 PM, Hans Mast <hao•mast@comcast.ne1> wrote: 

Paul whothor you like It or not they dont have a legal liability for your Injury because they were not directing the work. So If we do not aocept their 5000 !hey will simply file a motion and get out of the case for free. That's the only other option is letting them file motion getting out of the case 

Sent from my !Phone 

On Nov 18, 2013, at 7:4-0 PM, Paul Duloerg <pdulberg@comcest.net> wrote: 

Only 5, That's not much at all. 
Is this a take tt or leave II er do we have any other options? 

U you want a negligence case fur the homeowners ask what happened Immediately after the aooident. 

Neither al them offered me any medical assistance nor did either of them call 911 and all Carol could think of besides callino David an idiot was calling her homeowners Insurance, -
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They all left me out In tfw yard screamng for help while they were busy making sure they were covered. 

She even went as far as to fin&ily call the Emergency Room after I was already there Just to tell me she was covered. 

How seltish are people when they worry about if their insured over helping tfw person who was hurt and bleeding badly in 
tMiryard. 

I'm glad she got her answer and had to share It with me only to find out her ooverage won1 even pay the medical bills. 

I'm not happy with the ofter. 

As tar as John Choyinski, he knows he has to call you and said ha will tomorrow. 

Pau! 

Paul Dulberg 
847-497-4250 
Sent from my !Pad 

On Nov 18, 2013, at 1 :28 PM, Hans Mast<hansmast@comcasl oeD wrote: 

Im waiting to hear from John. I trted calling him last week, but no one answered. 

In add!llon, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we discussed, they have no liability in lhe case for vmal Dave did as property owners. So they will likely get out of the case on a 
motion at some paint, so my suggesbon is to take the $5,000 now. You probably won1 see any of it due to liens etc. but It 
,,;11 offsetthe costs deducted from any eventual recovery .... 

Let me know what you think .. 

Hans 
- Original Message -·-
From: Paul Dulberg <pddbero@comcast n•l> 
To: Hans Mast <hansmast@comcast net> 
Sent: f ri, 15 Nov 2013 22:41 :26 -0000 (UTC) 
Subject: Dave's Best and oldest mend John 
Hans, 
Just spoke wllh John Choyinski again about talking with yoa. 
I am leaving your number with him as he has agreed to la!!< wltl1 you about David Gagnon. 
I believe he will try and c&il sometime tomorrow. 
Paul 
Oh and I know that nothing that happened nghl after the incident makes any difference as 10 the validity of the injuries but 
David's conduct immediately after the incident does show hls lack of moral values for other humans and v.'hat he was willing and was not Willing lo do lo help me get medical help. For his actions towards me or any other human being Is enough to 
sue the shit out ;,1m alone. It Is !he things that happened afterwards that upset me \he most. 
Sorry tor the rant but Dave was a complete ass all the way and deserves ti1is. 
Paul Dulberg 
84 7-497-4250 
Sent from my iPad 
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The La.w Offices of Thomas J. Popovich P.C. 

'/lf(/f,MS /. Poi'oVlc;Jt 
HAI/I/I. MMr 
/QI/NA,~ 

Paul Dulberg 
4606 Hayden Court 
MoHemy, IL 60051 

3416 W. ELM S'llUlil'l' 
McHnww, itLINOls 60050 
Tm,l'!PHONB: 815,344.3797 
l:IACSIMIU!: 815,344,5280 

wiw.papoilclt/aw.com 

January 24, 2014 

MARK J, Ve«, 
JAMES I', Ttlt;I! 

Ro/lltltT J, C,UMB~R 
'llltM.lli M, hlfliMM 

RE: Pall/ Dulberg vs. David Gagnon, CIIJ'olill11 McGuJre and :BltJ McGull'c McHenry County Case: 12 LA 178 
- --~-----------~----· --------- --. --·l5oariaul: 

Please find enclosed the Oenerol Relt>lllle and Scttlement Agreement from defell$e counsel for Ctu:ollne 1111d Bill McGuit-e. Please Release lllld return it to me iu the enclosed self-addressed ~U1Jrij.led llJlVe!ope at your earliest convenience, 

Thank you for your coopexatiO!l, 

smq \J.P ·. 
'fmolosw.~ 

Very truly yours, 

EXHIBIT 
~ 2 /() NO!mi MAKIII/ Ltm11m 

Kl,.'(J)Jl/tv/!/IUIJ 
W,utK/ll:W4 IL~ 

· ctio 17LA000377 
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I 
GENERAL RELEASE ANQ S!J;TTLEMEijT AGimEMENJ: 

NOW COMBS PAUL DULB.ERO, lllld ln collSl@mtioll ofthe payment of Plve-Thousruid ($5,000.00) Dollan; to him, by or on behalf of the WlLLlAM MCGUIRE and CAROLYN MCOUJRE (Ilka Bill McGuire: improperly numed 118 Caroline MoQuire) and A1JfO•OWNERS INSURANCE COMPANY, the po.;ment 1111d r$ceipt of whloh is hereby aoknowl«!ged, PAUL DULBERG does hereby rele11Se lllld dlsohru"ge Ille WILLIAM MCGUIRE and CAROLYN MCGlJ!RE Md AUTO-OWNBRS INSURANCE COMPANY, IUld llllY flgen1s or emp!oyeo,, of U1e WILUA.tvf MCGUIRE and CAROLYN MCOU.IRE and AUTO•OWNl'!R.S INSURANCE COMPANY, of lllld from any and all causes of aoUon, Q}!llllll, Md de1n11nd& of whataoev111 kind 01• 
nature !noluding, but 1101 llmlted 10, any clllltn fur perso11al lnjul'ies and property d!llllllge arlslng out of a certain ohaln saw ill.olden! llult a!I~edly occurred on or about June 28, 201 l, within ll!ld upon lbe pl'elll!sea known commonly as 1016 West Bide!' Avenue, City of McHeruy, Coijnty of MoH<,ruy, State ofllllnols, 

JT IS FURTHER AORE.130 AND UND:ERBTOOD ~ull there ls presently pending a oatise of aotlori In th.e Circuit Court of the 22nd Judicial Circuit, McHellt)' County, IlllnoJs liutltled "Peul Dulbel'g, PJalntift vs, David Gagnon, lndMdually, ll!ld !IQ ,:gent of Caroline McGuire atld Bill McOuire, ruid Caroline MoOuire and Bill McGuirn,lrldLvidua!l~,-Def;ndanf.s",€ause·No:-20J2-LA--
·--+78,-ru1d1h&l -this wttlronei1f!ircoiiifngent llp()ll WILLIAM MoOUIRE and CAROLYN McGUIRE being di~ with prtjudlce as partles to 11111d lawsulf pUl'Suant to a findbia by the Circuit Coul't that tl1e settlement between tho parties oonBtltutes n good fallh settlement for pmposes oftllo l!Jlnois 1olnf Tol'!flla.wr Conlrlbutio11 Aot, 'l40.ILCS l00/0.01, et seq. 

IT rs FIJRTHER. AGREED AND UNDERSTOOD thnt IIS purl of the consideration for thls ~went the w1derslgued represents ru1d wan·mts as follows (check applicable boxes); fJ I was no! 6S ot older on the dateofthe occurrence. Cl I wes notreoeiv.lng SSl or SSDI on the date oflhe occUtrenoe. O lam not eligible to receive SSI or ssor. 
tJ l run not OIU'felltly receiving SSl or SSDI, 
IT JS FUR'I'HER AGREED ANP UNDERSTOOD: 
a. That any subl'ogated c!aims or liens for medloal expenses pf!id by or on behalf of PAUl'. DULBERG ~hllll be the mpoiwlb!llty PAUL DULBERG, luoludlns, but not !Jmited to, any Medicare liens. Any Md al I reimbmwments of medical expenses to subtogated putties, Including Medlillire'e rlghlB of J'l'imb\irsemetit, if llllY, shulJ be PAUL PULBERG's .rosponsibJlity, nn_d not the responalbl!Jty of the patt1es «:l<l!lSed herein. 

b, That any outetandlng medical expenses Ml PAUL, DULBERG's respollSlblllty ood llll paymeut ofrne<lfoal eKpetises ltereafter shall be PAUL lJULBBRG's 1\l-Sponslblllty, and not the responslbiltty of the parties relellSed 
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• 

o. 'l'hat PAUt. DULBERG f18rees to save ll!ld hold harmless and lndenmlfy the parties release<! hereln agalnsl t\lly claims 1ull(!e by any medical providers, lllcluding, but not limited to Medicare or pru'\loa subrogated to the r!ghls to iecover medical or Medicare payments. 
ITlS FURTHER AORBEO ANO UNDERSTOOD by lhe parties hel'eto tl1a! this ngre~ment 

contains the entire aweement between the pll!lies with rogiu-d to materials set forth herein, and shall 
be blndlug upon ll!ld inure to the benefit of the pru1les hereto, jointly ll!ld sevel'ally, tl.lld the 
executors, conse1V11tors, 11dttilrJatrators, guardlw. personal representatives, hcil's and ~uCQBSsors of 
Ollch. 

IT JS FURTHER AGREED AND UNDBRS'IOOD that tlils settl~enl is a compromlsc of 
a do11!)1ful Md dlsputed-0Jaim and no liability Is adm!tt~d as a consequene<i hereof, IN WITNBSS WHEREOF, { hllve hew.mlo wt my hllll4 lU1d seal on the date$ set ibrtli 

below. 

STAT:S OF D:,UNOIS 

COUNTY OF MCHENRY 

) 
)$S, 
) 

PAUL DULBERG 

l'AUL DULBERG pei-:ionally apj)elll'tld before me tbls date llnd acknowledged U1at she 
executed the foregoing !lelll!llle 11ncl Settlement Agreement as Jil~ own ftee aot and deed for llw U$e$ 

and pllf_p()sea set forth !herein, 

Datod thls __ day cn'JauUlil'y, 2014, 

Notr.ry Public 
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From: Paul Dulberg <l)dulberg@comcast.net> 
Subject: Fwd: McGuire setUement 

Date: December 28, 201610:21 :55 AM CST 
To: pauLdulberg@comcast.net 

From: Paul Dulberg <QduJoorg@ccmcast net> 
Date: January 29, 2014 at 1 :59:31 PM CST 
To: Hans Mast <bansma~t@@rncast neb 
Subject: Re: McGuire settlement 

Ok, it's signed and In the mall. 
Hope that some yahoo in the govt. doesn'I someday decide lo go alter everyone they think they might get a dollar out of and end up 
holding me responsible for the McGuires fees incurred while they fight it out. 
I'm not in the business of warranting, lnsurtng or protecting the McClulres from government. Especially for only 5 grand. For that kind 
of protection It could cost millions but I trust your judgement. 
Pauf 

Paul Dulberg 
847-497-4250 
Sent from my iPad 

On Jan 29, 2014, al 11 :49 AM, Hans Masi <hansmasl@corncast,net> wrote: 

SSD has to be part of ll..its no! going to effect anything ... 
We can1t prevent disclosure of the amount .. 

-Original Message -
From: Paul Dulberg<ndulberg@comcast.net> 
To: Hans Mast <bansmast@comcast oe? 
San!: Wad, 29 Jan 2014 17:47:39 -0000 (UTC) 
Subject: Re: McGuire settlement 
What and why do those questions have any relevance al all and why do they nocd to be part of this agroemonl? 
Particularty !he one about being eligible. 
Also, I cannot warranty against what SSDI, Medicare or any other government inslltillon wishes to do. 
Is it possible to make this agreement blind to the McGuiresor David Gagnon? 
What I mean is can we make it so thal Ille amount of money cannot be told lo them in any way? 
ll would drive David's ego crazy If he thought It was a large sum and was banned from seeing how much it Is, 
Paul Dulberg 
847-497-4250 
Sant from my !Pad 

On Jan 29, 2014, at 1 D:51 AM, Hans Mast <hansmast@comcasl 001> wrote: 

Its not a big daal...if you weren, receiving it than don't check lt. .. nol sure what the question Is ... 
•-· Ortginal Message -· 
From: Paul Dulberg <odu!berg@comcast.neb­
To: Hans Mast <hansmast@comcast.net> 
Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC) 
Subject ts'<:0ulre saltlemant 
Hare is a copy of the first page. 
It has cl18ck boxes and one of the check boxes says; 
I am not eligible to receive SSt or SSDI. 
Another says: 
I am not receiving SSI or SSDI. 
As you know, I have applied for SSDI and SSI 
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From: Paul Dulberg q,dolberg@comcast.net> 
SUbjecl: Fwd: Memo 

Date: December 27, 2016 6:11 :20 PM CST 
To: pauLdulberg@comcastnel 

From: Paul Dulberg <ndulberg@comcast net> 
Date: February 22, 2015 al 7:42:25 PM CST 
To: Hans Mast <bansmast@att net> 
Subject: Re: Memo 

To believe David's version of events you mus! believe I was committing suicide. 
Who in their rlghl mind puts his arm into a chainsaw? 

I figured you would cop out again .. , 

Now I'm left wondering ... 
How hard is a to sue an ally? 

And yes I am and have been looking for someone who will take this case ... 

The issue of my word vs David Gagnons ... Did ha cut mo or did I cut myself? 

Of coarse he cut me. 

Next Issue please? 

Paul Dulberg 
847-497-4250 
Sent from my !Pad 

On Feb 22, 2015, al 7:20 PM, Hans Mast <ljansmast@att.ne1> wrote: 

Paul I no longer can represent yau in tho caso. Wo obviously have differences of opinion as to the value of the case. 11ve been 
telling you over a year now the problems with the case and you just don't see them. You keap telling me how Injured you are and 
completely ignore thal ii doesn't matter tt you passed away from the accident because we still have lo prove that the defendant 
was at fault. While you think It is very clear• it is not. My guess is that seven out of 10 times you will lose the case outright. That 
means zero. That's why I have been trying to convince you to agree to a settlement. You clearly do not wanl to, There's only 
$100,000 in coverage. Allstate will never ofter anything near the poHcy limits therefore there's no chanoo to sotUe the case. The 
only alternative is to take the case to trial and I am not interested In doing that. I will wait for you to find a new attorney. I oani 
assist you any further in this case. Just let me know. 

Sent from my !Phone 

Dn Feb 22, 2015, at 7:14 PM, Paul Duiberg<pduJberq@comcast net> wrote: 

Let's not be harsh, We have a couple of weeks 1111 dr KuJawa's bilEng arrives. 
I agree showing me the memo is a good ideaWs just not the accuracy I expected. 
I know I'm being oonfrontative about all of this but let's race ii, my working days are over let alone a career I have been bulldi~g 
since I was in high school. My dreams of family are over unless I have enough to provide and pay forth a care of children and a 
root. 
What's latt for me? 
Facebook, scrap booking, crafts, etc. .. A life of crap ... 
With ongoing pain and grip issues in my dominate arml,1and lha: are degenerative. 

This Is as total as ii gels for us in the working class short of being paralyzed or dead. 

I need someone Who Is on my side, top of their game and WIii see to It that I'm comlortable after au this Is over. 

What I feel Is an attempt to settle for far less lhan this is remotely worth Just to get me off the books. 

EXHIBIT 

I ____,,___F _ 
Received 12-07-2018 03:38 PM J Circuit Clerk Accepted on 12· 10-2018 01 :03 PM/ Transaction #3126388 / Case #17LA000377 

Page 24 of 25 

C 1220 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 366 of 464

Dec 12 2016 3:06FM HP Fax 

l'su/ Dulberg 

1/, 

David Gagnon 

pege 2 

l:Jlnding Med/etfon Awilrd 

I 
) 
) 
I 
) 
I 
) 
l 

AOR Systems Ffle # 33:3818MAG 

On December 8, 2016, the matter was called for binding medltrtlon be/ore the Honorable James P. lltchlngham, (Ret), In Chicago, IL According to the agreement entered Into by the parties, If a voluntary settlerne11\ through negoUation could not be reached the mediator would render a $et!lementaw~rd wh/,:;h would be binding to the eartres. Pursuantto.that.agraemenl-1118-------- • -·-·"111edlatorflmlsll5foliows: ··------~ --- . 

FlndU19 In favor of: - &u I !JuLie t !! 
/J _JJdL&Jo. -

Comparative fault: tf- -% or applicable) 

't £6 ft ,t,f} t> 

Gross Award: 

Net Award: 

Comments/Explanat1on.__...,IJ1'-'=Ut~CC/'-"'-.,_/ ____ ~ __ i __ h""'--,c.~1,.; &;:..tJ_O::......• _ 
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PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
1-4 

Page 1 
:_ lN TEE C:RCUIT COURT Of 'IHE 22ND JUDlClA:. CIRCUIT 1 

Page 3 
(WHEREUPON, the witness was 

2 McHENRY COUNTY, ILLINOIS 2 duly sworn.) 
3 3 PAUL DULBERG, 
4 PAUL DULBERG, 

5 

6 vs. 

Plair:tif[, 

I 

I 

) 17 LA 377 

7 TE£ LAW OrFICES OF THOMAS J. ) 

e POPOVIC:'!, P.C .. and EANS t-'.ASY, ) 

' 
10 

Dcfendanls. 

11 TI'.e deposition 0£ PAUL CUL.BERG, called fo~ 

12 exarr.ination, taken pursuant to the provisions of the 

13 Code cf Civi-1 P:r:oced·~re and the rules cf the Supreme 

14 Court of the State of Illinois pertaining to the 

15 r,al;ing of depositions for the purpose of discovery, 

16 taken before KAREN PILEGGI, a Notary Public \,,'ilhin 

17 and fer the County of Ou?age, State of Illinois, and 

18 a Certified 11.ealtirr.e Reporter of said state, at 150 

19 South ~lacker Drive, Chicago, Illinois, 

20 February 19, 2020, at the approximate r,our of 1: 00 

21 p.rn. 

22 

23 

24 

Page2 
1 PRESENT: 

2 THE CLINTOS L.1\l'i FIR.I.I, 

3 111 West Washir,gtor. Street, .Suite 107, 

4 Chicago, Illir.ois 6C602, 

5 

6 

7 

8 

' 
10 

11 

12 

13 

14 

17 

lB 

19 

2.0 

21 

22 

312-357-1515, by: 

MS. JULIA C. WILLIA.~$, 

j ul.i.awilliams~ cl.in Lo.ilaw. neL, 

appeared on behalf of the Plair.tiff; 

KAR.BAL, COHEN, ECOKO:-!OU, SILK & D~NE, :SLC, 

150 Soulh ~>ack.er Drive, Suite 1700, 

Chicago, Illinois 60606, 

312-431-3700, by: 

MR. GEORGE K. !LYNK, 

gt'lynnGkarb;il 1 aw, co~, 

appeared on bebalt ot the Deter.dants. 

4 called as the plaintiff herein, having been first 

5 duly sworn, was examined and testified as follows: 

6 EXAMINATION 

7 BYMR. FLYNN: 

8 Q. Let the record reflect that this is the 

9 discovery deposition of Paul Dulberg taken by 

1 O agreement of the parties and pursuant to notice. 

11 This deposition is being taken pursuant 

12 to the Rules of the Illinois Supreme Court, the 

13 Illinois Code of Civil Procedure and any applicable 

14 local rules in McHenry County. 

15 Sir, could you state your name and spell 

16 your last name for the record. 

17 A. Palm Dulberg, D-u-l-b-e-r-9. 

18 Q. What is your address? 

19 A. 4606 Hayden Court, McHenry, 

20 11 linois 60051. 

21 Q. How long have you lived there? 

22 A. Forty-nine years. 

23 Q. Who do you live there with now? 

24 A. Mike McArtor. 

1 Q. 
Page 4 

Did your mother live there at some point 

2 throughout the history of this case? 

3 A. Yes. 

4 Q. I'm just going to go over a few rules for 

5 the deposition. I know you've testified at least 

6 one time in a deposition before because you 

7 testified in the undertylng personal injury case, 

8 correct? 
9 

10 

A. Correct. 

Q. Have you testified in any other 
11 depositions before? 

12 A. No. 

13 Q. I'll just remind you of a few rules that 

14 I'm sure you were aware of back then when you gave 
15 your deposition. 
16 The court reporter is here to take down 

17 everything that you and I say. She can only take 

18 down one at a time so I'd ask that before you answer 

19 a question, let me finish the entire question. 

20 Okay? 

21 A. Yes. 

22 Q. I'll try to do the same. I 'II try to let 
23 ~i:oi:..T.::o BY: Ka.-:::en Pileggi, csR, RP1~, H_"l.H., CRR, 23 you respond before I ask a follow-up question. 

CSR License No. 84-3404 24 You just nodded your head. That's 

EXHIBITC 
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Page5 
1 another good point to make. She can't take down 
2 nods of the head, shrugs of the shoulders or other 
3 hand gestures. Your answers need to be verbal. 
4 From time to time we forget those rules 

5 and I may just point to the court reporter as a 

6 reminder, if that's okay. 
7 A. Yes. 
8 0. If you need to take a break at any time, 
9 feel free to stop me. I just ask that it's not 

10 while a question is pending that has not been 
11 answered. Fair enough? 
12 A. I'll try to do that. 
13 0. If you've answered a question, I will 
14 assume you understood it. Okay? 
15 A. Yes. 
16 0. I was asking you about your mother. She 
17 lived at the house during the pendency of the 
18 underlying case? 
19 A. Yes. 
20 0. Is she still alive? 
21 A. Yes. 

Page 7 
1 O. The building, as I understand it, is a 
2 duplex; is that right? 
3 A. No. 
4 Q. Were there two apartments in the building 
5 at one time? 
6 A. No. 

7 Q. Was there a point in time where you and 
8 your mother lived in one half of the house and 
9 Mike McArtor lived in the other half? 
10 A. Yes. 
11 Q. How was that arrangement with respect to 
12 the location of the living spaces, if you can 
13 describe it? 
14 A. It has a walkout basement. He had the 
15 downstairs with an exit out the back. We had the 
16 upstairs with an exit out the front. 
17 Q. Have you ever been convicted of a crime 
18 of fraud, dishonesty or deceit? 
19 A. No. 
20 Q. Besides the hiring of the Popovich firm 
21 in connection with the underlying personal injury 

case, up to that point in time had you ever had an 
occasion to hire a lawyer? 

22 MS. WILLIAMS: Can we define "underlying case"? 22 
23 BY MR. Fl YNN: 23 
24 0. The underlying case is a personal injury 24 A. I did during a traffic accident. and I 

-Page 6 1-'age 8 
1 case that you filed against Bill and Caroline 1 don't remember the year. 
2 McGuire and David Gagnon. 2 Q. Were you injured in about 2002? Does 
3 A. That sounds correct. 3 that sound right? 
4 Q. We'll get into the dates of the filing a 4 A. Roughly. 
5 little bit later. We'll call that, generally, the 5 Q. Who did you hire? 
6 underlying case. 6 A. I might get the name wrong because it's 
7 Your mother lived at the house at that 7 been a long time. I think it was Weiss and Michling 
8 time? 8 and something else. It was a lawyer right outside 
9 A. Yes. 9 the courthouse in Woodstock. 

10 Q. Did she own the house? 10 Q. A McHenry County lawyer? 
11 A. No. 11 A. Yeah. 

12 Q. Do you own the house currently? 12 Q. It was a personal injury case? 
13 A. Yes. 13 A. Yeah. It was a car accident. 
14 Q. Does anyone else own the house? 14 Q. Did you file a lawsuit in that case? 
15 A. No. 15 A. I don't think we needed to. 
16 Q. How long have you owned it? 16 Q. You just filed an insurance claim? 
17 A. I think I first purchased it off my 17 A. They did, yes. 
18 parents in '97, '98, something like that. 18 Q. You settled it? 
19 Q. Did you hire a lawyer in connection with 19 A. Yes. 
20 that transaction? 20 Q. Any other occasions to hire a lawyer 
21 A. No. 21 between that time and the time you hired the 
22 Q. Were your parents represented by a 22 Popovich firm? 
23 lawyer? 23 A. May I consult for a minute because I'm 
24 A. No. 24 not sure how to answer that. 

~·ESQUIRE 
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1 Q. 
Page9 

Why don't you just teH me why you can't 
2 answer it. 
3 A. Because I've hired lawyers, but they were 

4 for the company that I had. That's different. 
5 Q. I'm asking general questions about any 

6 interaction you've had with hiring lawyers. Any 
7 experience you've had with hiring lawyers. 
8 A. I had a corporate lawyer. My mom and dad 

9 hired a lawyer for me when I was a kid. It was 
10 something. And myse~, just the corporate lawyer, 
11 the car accident lawyer and the Popovich firm. 

12 Q. Have you ever been married? 
13 A. No. 
14 Q. So you never hired a divorce lawyer. 

15 Good. How old are you now? 

16 A. Forty-nine. 
17 Q. The underlying case arose out of an 
18 injury that occurred on June 28, 2011, correct? 
19 A. That sounds correct. 

20 Q. How old were you at that time? 
21 A. Forty-one. 

22 Q. Besides the underlying lawsuit against 
23 the McGuires and Mr. Gagnon, had you ever filed any 
24 other lawsuit up until that point in time? 

Page 10 
1 A. No. 
2 Q. Have you filed any lawsuits since that 

3 time besides the lawsuit against Popovich and Mast? 
4 A. No. 
5 Q. Do you have any military experience? 
6 A. Yes. 

7 Q. Please tell me about that. 
8 A. Army National Guard. Illinois Army 

9 National Guard. 

10 Q. How long have you been in the National 
11 Guard? 
12 A. I'm not currently in it. 

13 Q. When were you, from when to when? 
14 A. I may not get the year correct. '88 or 
15 '89 to '92 or '93, somewhere in there. 
16 Q. What was your highest rank when you were 
17 discharged from the National Guard? 
18 A. When I was discharged? 
19 Q. Correct. 
20 A. I don't know. I've gotten moved up and 

21 moved down. I don't know where I ended up. 

22 Q. How was It that you were discharged? 
23 A. Less than honorable. 
24 Q. What was the cause? 

~ESQUIRE ~ tHFO:illH>~ $0l\Jl!O/\$ 

Page 1·1 
1 A. I missed morning call, roll call. If 
2 you're not there, you're AWOL. 
3 Q. Absent without leave? 
4 A. Yes. 
5 Q. Whal is the highest level of education 

6 that you've attained? 
7 A. I do not have a degree. Two years of 
8 college. 
9 Q. You graduated from high school? 
10 A. Yes. 
11 Q. Was that in Johnsburg in 1988? 
12 A. Yes. 
13 Q. Did you know Mr. Gagnon from Johnsburg 
14 High School? 
15 A. Not from high school but just after high 

16 school. 
17 Q. Just coincidentally you attended the same 
18 high school? 
19 A. He was three years older than I was. I 
20 didn't know who he was until after high school. 
21 Q. You had some education after high school 
22 but did not receive a degree, correct? 

23 A. Correct. 
24 Q. Where did you study? 

1 A. 
Page 12 

I had a couple classes at McHenry County 
2 College and McMurray College. 
3 Q. What did you study? 
4 A. The first two years. The basics. 
5 Q. General studies? 
6 A. Yeah. I did a criminal justice course. 
7 I did a macro/microeconomics. I did psychology, 
8 sociology. The normal stuff. 
9 Q. How did you meet David Gagnon? 

10 A. Through a mutual friend. 
11 Q. When was that? 

12 A. I want to say, roughly, 1990. 
13 Q. Was your home located somewhere fairly 
14 close to his parents' home or his mom and stepdad's 
15 home? 
16 A. Two streets away. 

17 Q. That's where you were injured on June 28, 
18 2011, was at David Gagnon's mom's house and his 
19 stepdad's house? 
20 A. Yes. 
21 Q. And their name is McGuire? 
22 A. Yes. 
23 Q. Generally speaking, you were injured 
24 assisting David with a chainsaw trying to cut down a 
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1 tree? 

2 A. He was cutting a branch. 

3 a. Cutting branches off a tree, correct? 

4 A. Cutting up the branches after they were 

5 off the tree. 

6 Q. Could you tell me a little bit about your 

7 work history. Do you have any licenses or 

8 certifications? 

9 A. I'm certified to run printing presses. 

1 O Or at least I was. 

11 Q. You worked for Sharp Printing, Inc. from 
12'91102011; is that right? 

13 A. Ninety-one? No. I would say 1999. 
a. Did you own that corporation? 14 

15 A. Yes. Well, partner. I was a partner. I 

16 didn't own like ... 

17 Q. It was an Illinois corporation? 

1 
2 

a. 
A. 

Page 15 
What was the name of that attorney? 

McAndrews, and I doni remember the rest 

3 of it. It was McAndrews in McHenry. I can get you 
4 the rest of that information. 

5 
6 

Q. They are based in Crystal Lake, Illinois? 

A. It used to be in McHenry when we did 
7 that. 

8 Q. Patrick McAndrews, he was also identified 

9 as the registered agent of that corporation? 
10 A. Yes. 

11 a. It was voluntarily dissolved on April 8, 
12 2011; is that right? 

13 A. That's what the Secretary of State's 
14 Office has, yes. 

15 Q. Is that your understanding as well? 

16 A. I was corrected. My partners - I was 
17 corrected. It was actually after the accident. How 

ii got to end up with that date, I'm not sure. 18 A. Yes. 18 

19 Q. Were you - 19 Q. What was corrected, exacUy? 
20 A. A stockholder. 20 A. Well, do you want me to - Mike read my 

deposition and he said, "You got that wrong." I 

said, "What do you mean?" because I answered it 
twice in that deposition. 

21 Q. Let me just finish my question so she can 21 

22 take us down. 22 

23 You were a stockholder in Sharp Printing, 23 
24 Inc.? 

1 A. Yes. 
2 Q. Who else were the stockholders? 

3 A. Mike McArtor and Scott Dulberg and at 

4 that time it was Herbert Dulberg. 

5 Q. What does that mean? Do you mean Scott·, 

6 name was Herbert? 

7 A. No. Scott Dulberg was an owner and 

8 Herbert Dulberg was an owner. Three different 

9 Dulbergs: me, my brother, my dad. 
10 Q. And Mike McArtor? 

11 A. Yes. 
12 Q. There were four owners at what time? 

13 A. Until my dad died and then it went to 

14 three. 

15 a. Was that business incorporated? 

16 A. Yes. 

17 Q. Did a lawyer assist the corporation with 
18 setting up the corporation? 

19 A. Yes. 

20 Q. When did that happen? 

21 A. 1999. 

22 a. Did you hire the lawyer yourself? 

23 A. All three of us did. All four of us. 
24 Sorry. 

~···ESQUIRE ~ bH◊lillO~ t0tuno1ss 

24 I was thinking that Juskie happened 
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1 before the accident. Sharp Printing wasn't actually 

2 dissolved until after the accident when we decided 

3 to sell off the equipment and end it all. That's 

4 the honest truth. 
5 Q. I will represent to you that the Illinois 

6 Secretary of State's Website as of today shows that 

7 the company was involuntarily dissolved on April 8, 

8 2011. So it's your testimony that that is not true? 

9 A. I don't know how they come up with that. 

10 Q. Why don't we break it down and start with 

11 why the corporation was involuntarily dissolved. Do 
12 you know that? 

13 A. Involuntarily? I don't know. It may be 

14 that I was late on paying the corporate licensing 

15 thing, which we just pay a fine and did ii. We 

16 didn't renew it because we decided to end it. 

17 We had a ten-year thing, I think, on it. 

18 I may be wrong. I've got to go back and look at the 
19 records. 

20 Q. Is it possible that the corporation was 

21 actually involuntarily dissolved by the Illinois 

22 Secretary of State on April 8, 2011? 
23 A. Sure. 

24 Q. Did Sharp Printing, Inc. file corporate 
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Page 17 
1 tax returns while it was a going concern? 

2 A. We had a problem the couple of years 

3 before the accident because I was not up in Illinois 

4 and I usually did that with the lawyer and the 

5 accountant and things got screwed up while I was 

6 laking care of a loved one who was dying down in 

7 Florida. 

8 Q. Did the corporation ever file tax 

g returns? 

1 O A. Oh, yes. 

11 Q. When did they file? 

12 A. Quarterly and annually. 

,..age 19 
Q. Can you estimate what the yearly revenues 

2 were for Sharp Printing in the year 2007? 

3 A. In 2007? I'd have to look at the books, 

4 to be honest with you. 

5 Q. Was it more than $5,000? 

6 A. Yes. 

7 Q. Was it more than $100,000? 

8 A. No. 
9 Q. Was it more than $20,000? 

10 A. Yes. 

11 Q. Same line of questioning with respect to 

12 2008. Do you know what the revenues were for Sharp 

13 

14 

Q. Until what year? 13 Printing in '08? 

A. Roughly somewhere in 2008. I was missing 14 A. Are you asking me what we reported or 

15 things because I was not here. I know we missed a 

16 few. 

17 Q. I believe you testified in your 

18 underlying deposition that Sharp Printing, Inc. was 

1 g not dissolved as a result of your June 28, 2011 

20 chainsaw accident, correct? 

21 A. Yes, I did. I stood corrected by my 

22 partners. 

23 Q. So is il your testimony that the 

24 corporation was dissolved because of your personal 

Page 18 
1 injury? 

2 A. I don't know how to answer that without 

3 going back and looking at records. 

4 Q. Was the company winding down up until 

5 about the lime you were hurt? 

6 A. The company books got screwed up when I 

7 was down in Florida and I was back up in Illinois in 

8 2010 getting back on my feet and I was going lo pick 

9 things back up, get everything paid up, the fines 

1 O and everything. 

11 Q. Who were you taking care of in Florida? 

12 A. My grandmother. 

13 Q. You were gone from when until when? 

14 A. I want to say from the mid to end of 2007 

15 until somewhere in the beginning of 2010. 

16 Q. Was anyone running Sharp Printing during 

17 that period of time? 

18 A. Mike McArtor. 

19 Q. Did Sharp Printing have any customers for 

20 that three-year period? 

21 A. Yes, they did. 

22 Q. How many? 

23 A. I'm not sure, without looking at the 

24 books. 

19~ESQUIRE ~ NfC,lll(,N HiHH!CN) 

15 what we made and put into accounts for equipment? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. I'm asking you about revenues. 

A. Total sales? 

Q, Total revenues. 

A. In two thousand ... ? 

Q. 2008. 

A. I'd have to go back and look. 

a. Can you estimate what they were? 

A. No, because I wasn't there. 

a. Do you know how many customers the 

t"age 20 
company had in 2008? 

A. We had a few, I know that. I don't know 

how many. Mike was handling it and it got messed 

up. 

Q. What types of customers did Sharp 

Printing have in 2007 and 2008? 

A. What kind of customers? 
Q. Right. What did you do? 

A. We printed on t/4hirts. We printed on 

CDs. We printed on anything that wasn't wet. We 

printed on glass, all different stuff. 
Q. Were there any full-time employees of 

Sharp Printing in '07 and '08? 

A. In '07 and '08, no. 
Q, Just the owners? 

A. Just the owners. 

Q. Did all the owners operate the business? 
A. Yes. 
Q. Including your brother? 

A. Yes. 

Q. What were the yearly revenues of Sharp 

Printing in 2009? 

A. 
Q, 

I don't know. 

What about 2010, do you know? 
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Page 21 
1 A. No. 

2 Q. When did Sharp Printing start selling its 

3 equipment? 
4 A. I put up the ad in August. I think 

5 August. I might be off by a month or two. August 

6 of2011. 

7 Q. Did you sell any equipment prior to 

8 August 2011? 

9 A. No. 

10 Q. What type of equipment did Sharp 

11 Printing, Inc. have or own? 

12 A. Mostly textile screen printing equipment, 
13 but we had other screen printing stuff too. Paper. 
14 Q. Where was the equipment located? 

15 A. My home. 

16 Q. Did you require a license to conduct this 
17 business out of your home? 

18 A. We had what was called a temporary -

19 we're in a rural area so we didn1 have to have 

20 that. 

21 Q. In any event, you didn't have a license, 

22 correct? 

23 A. We had a license to do business there, 
24 yes. 

1 Q. In that location? 
t-'age22 

2 A. Yes. 

3 Q. Did customers ever come to the shop? 
4 A. Yes. 

5 Q. Do you recall how many customers the 

6 business had in 2010? 

7 A. Not in 2010. 

8 Q. Was it more than five? 

9 A. Yes. 

10 Q. Was it more than 100? 

11 A. It might be around that. I don't know, 

12 specifically. 

13 Q. In 2010 you may have had 100 customers 

14 that you did I-shirt screen prints for? 
15 A. Possibly. I'm not saying that is the 

16 number, but it's possible. 

17 Q. Did Sharp Printing have any customers in 

18 2011? 

19 A. Mike was finishing up one customer's 
20 thing in the spring of 2011, yes. We don't - I'll 

21 give you -we don't typically get much work between 
22 January 1st and the first warm days of Spring. We 

23 sell t-,;hirts and not a lot of people buy during 

24 that period. They just don't. 

01 ESQUIRE ~ DHC'i!ll(1N ~Ot,Uf/Old 

1 Q. 
Page 23 

You did not earn a salary from Sharp 
2 Printing, correct? 

3 A. No. 

4 Q. You did not earn an hourly wage, correct? 
5 A. No. 

6 Q. I think your interrogatory answers 

7 indicate you didn't take a profit or a draw, 
8 correct? 

9 A. Correct. 
10 Q. How much, if any, money did you earn from 
11 Sharp Printing in 2011? 
12 A. Can I ask how to define that? In 2011 I 

13 didn't pull any. 

14 Q. Did you earn any income whatsoever from 
15 Sharp Printing in 2010? 

16 A. I don't think so. 

17 Q. You were down in Florida for '07 to 201 0? 
18 A. Sometime in early 2010, yes. 
19 Q. Did you earn any income from Sharp 
20 Printing from 2007 to 2010? 

21 A. No. 

22 Q. Were you working in Florida? 

23 A. No. 
24 Q. Is it fair to say you were unemployed 

Page 24 
1 from 2007 to 201 0? 

2 A. Yes. I was not officially collecting 

3 unemployment. 
4 Q. You weren't an employee of any business 

5 or working for any individual, correct? 

6 A. I did do some work for Mark. I did some 
7 traveling back and forth from Florida to Illinois 
8 back and forth during that time. When I was up 

9 here, I did do some work for Juskie Printing. Not 
10 much, though. 

11 Q. What is Juskie Printing? 

12 A. Juskie Printing is another one that I had 
13 listed as an employer in the underlying case. 
14 Q. What are they? 

15 A. Another print broker. 
16 Q. Where are they located? 

17 A. I don't know the exact address, but it's 
18 off of Chicago Avenue off of 355 going south. 
19 MS. WILLIAMS: I think he's asking what city. 
20 BY THE WITNESS: 

21 A. I don't know how the cities break up down 
22 there. 
23 BY MR. FLYNN: 

24 Q. Somewhere in the western suburbs of 
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1 Chicago? 
2 A. Yes. 
3 Q. How long did you have a relationship with 

1 
2 

3 

Q. Who is Mark? 
Page"' 

A. Mark owns Juskie Printing. 
Q. I think your interrogatory answers 

4 Juskie Printing? 4 indicated from 1999 through 2006 you were employed 
5 A. Since the early 2000s. 5 in a barter situation; is that right? 
6 Q. What type of printing did Juskie do? 6 A. With Mark, yes. 
7 A. Offset, mostly. 7 Q. What does that mean, exactly? 
8 Q. What does that mean? 8 A. Well, he would owe me money and he would 
9 A. Prints on paper. 9 give me printing equipment instead of cash. 

10 Q. Did you have a set schedule at any time 10 Q. He owed you money for working for him? 
11 working for Juskie? 11 A. Well, he owed both Sharp Printing and me, 
12 A. I don't know what you mean by "a set 12 personally, money. They are two different things. 
13 schedule." 13 But he would just pay by saying, hey, I've got this 
14 Q. Did you have a particular number of hours 14 or I've got this paper cutter or this or that. II 
15 per week? 15 was a barter. 
16 A. No. The jobs I got were project based. 16 Q. So you worked for him from 1999 to 2006 
17 Q. How many projects did you have from 2007 17 but did not earn any income in the traditional 
18 to2011 forJuskie? 18 sense? 
19 A. Probably a few hundred quick little 19 A. No money changed hands. 
20 things, yeah. At least. 20 Q. He gave you things to pay you for 
21 Q. Do you know what you earned from working 21 projects? 
22 at Juskie in 2007? 22 A. Correct. 
23 A. Not without looking at the returns, I 23 Q. You gave a deposition in the underlying 
24 don't know offhand. 24 case on January 24, 2013. Does that sound right? 

1 Q. 

2 2007? 

-Page~~ 
How often were you in the Chicago area ir 1 

Page 40 

A. If it says it on there, yes. 

3 A. I didn't leave here until, I want to say, 
4 August or September of '07. 
5 Q. And then thereafter? 
6 A. I was not back that year. 
7 Q. You didn't work for Juskie in 2008, 
8 correct? 
9 A. I might have done some stuff. 

10 
11 
12 
13 
14 

Q. 

A. 
Q, 

A. 
Q. 

You're not sure? 
I'd have to go back and look. 
Were you in Florida? 
Part of the time, yeah. 
How often did you come back and forth 

15 between-
16 A. About every three months I tried to get 
17 back up here. 
18 Q. Forhowlong? 
19 A. Sometimes a few weeks. Sometimes a 
20 month. 
21 Q. Did you come back and work or did you 
22 take care of other things? 
23 A. If I'd let Mark know I was back, "I've 
24 got sometihing for you or I don't." 

2 
3 

Q. You took an oath that day? 
A. Yes. 

4 Q. You told the truth? 
5 A. I tried to, to the best of my knowledge, 
6 on that day, yes. 
7 Q. You told the truth in response to all of 
8 the questions that day, correct? 
9 A. I tried to, yes. 

10 Q. You testified you were last employed 
11 prior to the accident in May of 2011? 

A. That would be with Juskie, yes. 
Q. It's accurate -

12 
13 
14 A. Actually, I wasn't employed. I was a 
15 1099 so I was self-employment. 
16 Q. When in May did you stop working fo1 
17 Juskie, whether it be as an employee or an 
18 independent contractor? 
19 A. I believe it was the end of May. 
20 Q. Then from the beginning of June until 
21 your accident on June 28, 2011, you were not 
22 employed; is that an accurate statement? 
23 
24 

A. Correct. 
Q. You were not even acting as an 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1229 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 375 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
29-32 

Page 29 
1 independent contractor for any business from that 

2 period of time, correct? 

3 A. Not during that month, no. 
4 Q. Your deposition testimony from 2013 is 
5 typed up on 175 pages. I don't intend to go back 

6 over each of those details. 

7 A. Okay. 

8 Q. It's fair to say you were injured, your 

9 arm was injured on June 28, 2011, correct? 

10 A. Correct. 
11 Q. Which arm was that? 

12 A. My right arm. 

13 Q. As a result of the injury, you hired the 

14 Popovich law firm to explore a recovery in the case? 
15 A. I hired them to represent me, yes. 
16 Q. You hired them to represent you and file 

17 a lawsuit against David Gagnon who was operating the 

18 chainsaw that injured you, correct? 

19 A. He was one of them, yes. 

20 Q. I'm asking you if you hired him to -
21 listen to the question, please. 

22 David Gagnon was operatlng the chainsaw, 

23 correct? 

24 A. Correct. 

Page 30 
1 Q. No one else was operating the chainsaw? 

2 A. Correct. 

3 Q. You also hired Popovich to sue Bill and 

4 Caroline McGuire, correct? 

5 A. Correct. 
6 a. They were the land owners where your 

7 accident occurred? 

8 A. They did own the land, yes. 

9 Q. The accident occurred at their house, 

10 correct? 

11 A. Correct. 

12 Q. This was in the backyard, so to speak? 

13 A. Yes. 

14 Q. Hans Mast was the primary handling 

15 attorney at the Popovich firm for your case? 

16 A. That's who I met with, yes. 

17 Q. Did any other lawyer communicate with you 

18 while Popovich was handling your case? 

19 A. The lady who sat in on my deposition. 
20 Ms. Freeman I think it is. I'm not sure about that. 

21 Q. Generally speaking, Hans Mast, though, 

22 was the primary handling attorney? 

23 A. Yes. 
24 Q. Before you hired the Popovich firm in May 

Page 31 
1 of 2012, is that the correct time period? 

2 A. I don't think so. I don't think they 
3 filed it until then, but I might be wrong. I'd have 

4 to go back and look. 

5 Q. Was there a retainer agreement executed 

6 in May 2012? 

7 A. I don't think I paid a retainer. 

8 Q. Did you execute an attorney engagement 
9 agreement in May 2012? 

10 A. I believe it was much earlier than that. 
11 Q. You only executed one engagement letter 

12 or engagement agreement with Popovich, correct? 

13 A. Yeah. 
14 Q. Before you executed or came to an 
15 arrangement with Popovich, had you talked to any 

16 other lawyers about investigating -
17 A. One. 

18 Q. Let me finish the question. 

19 - investigating or filing the lawsuit? 
20 A. Yes. 

21 Q. Who was that? 
22 A. I went back to the same firm that handled 

23 the car accident for me years earlier. 
24 Q. What was the name of that firm? 

1 A. 
Page 32 

They changed names when I went back 
2 there. It was Weiss - I have to go back through 

3 paperwork and get you the actual name. 
4 Q. They are known as a personal injury firm; 
5 is that right? 

6 A. Yes. 

7 Q. Why did you not hire them to take your 

8 case? 

9 A. The man who handled my case previously 
1 O with the car accident was no longer with the firm 

11 and they said go find somebody else. 
12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 
23 

24 

Q. I'm not sure what one has to do with the 
other. 

A. I don't either. I just said okay and I 

went and found somebody else. 
Q. Did you meet with an attorney at that 

firm? 

A. Yes. 
Q. Did you tell them what happened with your 

incident? 

A. Yes. 
Q. They told you that they did not want to 

take the case; is that right? 

A. Yes. 
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1 Q, They declined the case? 1 Q, What was the general nature of the reason 
2 A. They declined the case. 2 for the need for a lawyer? 

3 Q. Did they tell you why they declined the 3 A. Drug possession. 
4 case? 4 Q, Were you convicted of it? 

5 A. No. 5 A. Yes. I pied guilty. 

6 Q, You next went to the Popovich firm? 6 Q, That was a Cook County case, then? 

7 A. Yes. 7 A. No. It was a McHenry County case. 

8 Q. They took the case? 8 Q, The lawyer was in Des Plaines, though? 

9 A. Yes. 9 A. Yes. 

10 Q, They, ultimately, filed a lawsuit against 10 Q. But he represented you in McHenry County 

11 Gagnon and the McGuires on May 15, 2012; is that 11 in criminal court? 

12 right? 12 A. Yes. 

13 A. Yes. 13 Q, Throughout the case you met with the 

14 Q. You reviewed the lawsuit and approved it, 14 lawyer? 

15 correct? 15 A. A few times. 

16 A. I didn't -1 never got anything to 16 Q, While Popovich represented you in the 

17 review. 17 underlying personal injury case, did you ever 

18 Q. Did you ever read the lawsuit? 18 communicate with any other lawyers about your case? 

19 A. No. I was never given any paperwork. 19 A. At the end, yes. 

20 Q, Back to the incorporation of Sharp. What 20 Q, Popovich withdrew sometime in March 2015? 

21 interaction did you have with corporate lawyers when 21 A. Correct. 

22 they were first retained? 22 Q, And Brad Balke entered his appearance on 

23 A. McAndrews? 23 March 19, 2015. Does that sound correct? 

24 Q, Correct 24 A. That is correct. 

t'age 34 Page oo 
1 A. What relationship? 1 Q, Popovich also withdrew that day, right? 

2 Q. What experience did you have with 2 A. I don't know if ii was on the same day. 

3 McAndrews when you first retained them? 3 I'd have to look at the paperwork. 

4 A. He was good. 4 Q. Besides Mr. Balke, had you talked to any 

5 Q, How often did you meet with him or speak 5 other lawyers towards the end of the relationship 

6 to him? 6 with Popovich? 

7 A. Once a year. 7 A. Yes. 

8 Q. Did he file corporate returns or other 8 Q. How many? 

9 documents for the company? 9 A. Hundreds. 

10 A. No. I had to file them. He just made 10 Q. Hundreds of lawyers? 

11 sure they were all done right, I believe. 11 A. I'm not kidding. Yes. 

12 Q. Have you ever had occasion to hire a 12 Q. Did you ask those lawyers to take your 

13 criminal lawyer? 13 case? 
14 A. I did in 1990. My mom and dad had to 14 A I asked them to review it. 

15 hire one. Not me. 15 Q, Did any of them take the case? 

16 Q, Did you hire a criminal lawyer for your 16 A. No. 

17 morn and dad? 17 Q. They all reviewed it, though? 

18 A. No. They hired one for me. 18 A. Yes. Most took the time to review it. 

19 Q, Who was that? 19 Q. Did any of them tell you why they didn't 

20 A. Give me a second. You're digging back 20 want to take the case? 

21 far in my memory. Driscoll was the last name. 21 A There were different reasons I got from 

22 Q. This was a McHenry County-based criminal 22 various. Some people just didn't get back to me and 

23 lawyer? 

24 A. No. Des Plaines. 

23 
24 

some people wrote me letters. I think I gave you 

some of those. But I got various reasons back from 
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1 attorneys. 

2 Q. I don1 recall seeing any lawyers, but I 

3 would ask you to search for those. 

4 MS. WILLIAMS: We'll search for those. I'll 

5 make a note. 

6 BY MR. FLYNN: 

7 Q. As you sit here, do you recall the basis 

8 for any attorney declining to take your personal 

9 injury case over from Popovich? 

10 A. Say that again. 

11 Q. As you sit here today, do you recall any 

12 of the reasons why any attorney declined to take 

13 your personal injury case over from the Popovich 

14 firm? 

15 A. Yes. 

16 Q. What were those reasons? 

17 A. I remember a few. One I was looking at 

18 local lawyers in McHenry County and I was told 

19 like - I can name them. My sister was married to 

20 him. 

21 Anyway, I was told if Tom Popovich says 

22 you don't have a case, you don't have a case and 

23 we're not even going to look at it. That I got a 

24 lot of it. 

1 

2 

A. Yes. 

Q. Who was that? 

Page 39 

3 A. There was at least three firms downtown 

4 here right near the Daley Center that I came down to 

5 see and I don't remember their names, but they - I 
6 got the same thing out of all three of them. 

7 Q. Did any of the lawyers give you any other 

8 reason for declining your case? 
9 A. Mostly it was because they knew Popovich 

10 or it was the McGuire settlement. 

11 Q. Did any lawyer tell you that they didn't 

12 want to take your case because there was 

13 questionable liability against David Gagnon? 

14 A. No. 

15 Q. Did any lawyer tell you that there was 

16 questionable liability against the property owners, 

17 the McGuires? 

18 A. No. 

19 Q. We're jumping ahead, but did you have 

20 different lawyers that handled a binding arbitration 

21 or binding mediation for you in the underlying case? 

22 A. Yes. 

23 Q. Their name was Baudin? 

24 A. Yes. 

Page 38 t-'age 40 
1 Q. That's one reason. Any others? 1 Q. Why did Brad Balke not handle the binding 

2 A. That I got locally a lot of. As I 2 arbitration? 

3 started to work away from local further out finding 3 A. I fired him. 

4 attorneys, the thing was your decision to settle 4 Q. When did you fire Brad Balke? 

5 with the McGuires was a mistake and we don1 take it 5 A. I'd have to look at the dates. I'm not 

6 because of that. 6 sure, exactly. 

7 Q. Who said that? 7 Q. Why did you fire him? 

8 A. Sal Ferris. 

9 Q. When did you speak to Sal Ferris? 

10 A. I don't know the exact date. 

11 Q. When did he-

12 A. He wasn't the only one. 

13 Q. When did he say that to you, that you 

14 just described? 

15 A. He said it in a letter and he said it on 

16 the phone and he sent me an e-mail, I think. I 

17 don't remember the ways that he contacted me. I'd 

18 have to go back and look. 

19 MS. WILLIAMS: We'll find it. 

20 BY MR. FLYNN: 

21 Q. Besides Sal Ferris, can you recall any 

22 other attorney, specifically, that told you they 

23 wouldn't take the case because of your settlement 

24 with the McGuires? 

~ESQUIRE 
~' PtfO)ITIOt. HHUflOli) 

8 A. Because he forced me to undergo the exac: 

9 mediation at the McHenry County court in front of 

1 O Judge Meyer that Hans Mast set up that I 

11 specifically said no to. 

12 Q. When was this mediation? 

13 A. I'd have to look at the dates again. 

14 Q. Was it a pretrial conference? 
15 A. Yes. 

16 Q. You actually attended this pretrial 

17 conference? 

18 A. Yes, I did. 

19 Q. What happened? 

20 A. I said no. 

21 Q. You said no about what? 

22 A. They offered an amount of money and I 

23 said no. 

24 Q. The defendants offered an amount of 
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1 money? 
2 A. Yes. 

3 Q. Was this before or after the McGuires 

4 settled out of the case? 

5 A. They were settled. 

6 Q, So there was an offer of settlement from 

7 David Gagnon or his insurer? 

8 A. Yes. 

9 Q. Do you recall what that amount of money 

10 was? 

11 A. S50,000. 

12 Q, You refused the offer? 

13 A. Yes. 

14 Q. Why did that cause you to fire 

15 Brad Balke? 

16 A. He wouldn't take it any further than that 

17 and he agreed to when I hired him. He agreed that 

18 that was not going to be the end of it and then he 

19 changed his tune, and I said, you know what - and 

20 the other thing was, I finally got through to the 

21 Baudins who I wanted to take the case because they 

22 had helped my family - his dad helped my family 

23 many eons earlier. 
24 Q. Did you ever talk to Brad Balke about the 

Page 42 
1 liability or lack of liability by the McGuires, the 

2 property owners in the case? 

3 A. I don't think so. We were on the Gagnon 

4 case. 

5 Q. You didn't discuss the McGuires? 

6 A. There may have been a word or something, 

7 but that's not what he was there for. 

8 Q. He never gave you an opinion one way or 
9 the other whether the settlement was appropriate? 

10 A. I don't believe Brad did, no. Like I 

11 said -1 don't think he did. 

12 Q. At some point after your accident did you 

13 hire the Daley Disability Law Firm? 

14 A. Yes. 

15 Q. Was that for --

16 A. I didn't hire. 

17 Q. I know you're anticipating what I'm 

18 saying. 

19 A. I was trying to correct myself. I did 

20 not hire. 
21 Q. Either way, let me try to get out my 

22 question before you raise any kind of response, just 

23 so she can take down -

24 A. Count before I answer. 

1 Q. That's a good idea. 
,-,age 43 

2 Did you ever retain the Daley Disability 

3 Law Firm? 

4 A. NO. 
5 Q. Did you have any relationship with Daley 

6 Disability-

7 A. Yes. 

8 Q. - Law? Let me finish it before you 

9 answer. I know you're anticipating what you think 

10 I'm going to say, but it might not come out the way 

11 you think. Either way, she can't take down both of 

12 us talking over each other. 

13 What relationship did you ever have with 

14 the Daley Disability Law Firm? 

15 A. They stepped in as a substitute counsel 

16 for the law firm that I did hire. 

17 Q, You originally hired some other law firm 

18 to represent you in connection with social security 

19 disability? 

20 A. Yes. 

21 Q, What was the name of that original law --

22 A. The lady's ladies name was 

23 Margaret Bradshaw. 

24 Q. You terminated your relationship with her 

Page44 
1 one way or another? 

2 A. No. 

3 Q. Why did Daley Disability Law substitute 

4 in for her? 
5 A. I was told by- I have to go back and 

6 look at the communications exactly how it happened, 

7 but I was told that, basically, they are going to be 

8 taking over the hearing part of it. I don't know 

9 why. I don't know whether they sub out work. I 

10 don't know how it works. 

11 Q, Would it be fair to say that you first 

12 retained Ms. Bradshaw in 2012 sometime? 

13 A. I'd have to go back and look. 

14 Q. Is that approximately when you applied 

15 for social security? 

16 A. It sounds like it. 

17 Q, The Daley Disability Law Firm came in 

18 sometime in 2012 as well? 

19 

20 

21 

22 

23 

24 

A. I don't know exacUy when. I don~ know. 
Q. Would it be 2012 or 2013? 

A. I know that they were there and - I know 

that something had to be signed when we went in for 

the hearings. Margaret Bradshaw had to sign 

something for the judge allowing Daley Disability to 
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1 represent me at the hearings. I don't know when 1 Q. Did Caroline McGuire give a deposition in 

2 exactly they gotinvolved. That's behind the 2 that case? 

3 scenes. I didn't have anything to do with that. 3 A. I believe so, yes. 

4 Q. Did you file for bankruptcy while your 4 Q. Were you present for that dep? 
5 personal injury case was pending? 5 A. No. 

6 A. Yes. 6 Q. What about Bill McGuire's deposition? 
7 Q. When did you file for bankruptcy? 7 A. I was not present. 

8 A. I'd have to look at the paperwork again, 8 Q. Did you e-mail back and forth with 

9 but I don't believe that was until, I want to say, g Hans Mast a fair amount during the Popovich firm's 
10 about eight or nine months, but I'm guessing, after 1 O representation of you? 

11 the McGuire settlement. 11 A. By "fair amount," what do you mean? 

12 MS. WILLIAMS: The question was what month and 12 Q. Did you regularly e-mail with Hans Mast? 
13 year. 

14 BY THE WITNESS: 
15 A. I don't know exactly. I'd have to go 

16 back and look at the paperwork. 

17 BY MR. FLYNN: 

18 Q. Did you hire a lawyer to represent you in 
19 a bankruptcy? 

20 A. Yes. 

21 a. Who was that lawyer? 
22 A. David Stretch. 

23 MS. WILLIAMS: If It helps, we can stipulate to 

24 the date the bankruptcy was filed. 

1 
Page46 

MR. FLYNN: That's fine. I think we've got 

13 

14 

A. Yes. 

Q. Those e-mail communications have all been 
15 produced in this case? 

16 A. Yes. 

17 Q. On to the exhibits. This will be 1. 

18 (WHEREUPON, a certain document was 
19 marked Exhibit No. 1, for 

20 identification, as of 02/19/2020.) 
21 BY MR. FLYNN: 

22 Q. Let me show you what's been marked as 

23 Exhibit 1. These are one set of your Answers to 

24 Interrogatories in our case, the current legal 

Page48 
1 malpractice case you filed against the Popovich firm 

2 some e-mails that may reflect when it was. I just 2 

3 wondered if he knew offhand. 3 

MS. WILLIAMS: I can stipulate, at least, that 4 4 

and Hans Mast. 

Do you recognize this document? 

A. Yes. 

5 it was 2014. 

6 BY MR. FLYNN: 
7 Q. You filed for bankruptcy while the 

8 Popovich firm was still representing you -

9 A. Yes. 
10 Q. - in the underlying case, correct? 

11 A. Yes. 

12 Q. Sometimes I'll still pause in my question 

13 so if you could please pause before you answer. 

14 In the underlying case you answered 

15 written discovery; is that true? 
16 A. I believe so. 

17 Q. Then you later testified at your 

18 deposition January 24, 2013, correct? 
19 A. If that's the date, yes. 

20 Q. Ultimately, David Gagnon was also 

21 deposed, true? 
22 A. Yes. 

23 Q. Were you present for his deposition? 

24 A. No. 

5 Q. We've been providing you with various 

6 copies of the signature page in the case that's been 
7 back and forth between me and your counsel. 

8 I don't, frankly, know if this 

9 verification that's attached is the one that went 
10 with this document, but I'll just ask you, for the 

11 record, if these are your answers, that's your 

12 signature, and that this verification is accurate? 

13 A. That is my signature on there, yes. 

14 Q. What was the e-mail address you used 
15 in the communication with Hans Mast? 

16 A. Primarily it was pdulberg@comcast.net. 

17 Q. His address was hansmast@comcast.net? 

18 A. And he switched it to at&t.net. 

19 Q. Did you use some other e-mail address as 
20 well? 

21 A. I may have accidentally e-mailed him a 
22 couple of limes from a Yahoo account. 

23 Q. In answering discovery in our case, the 

24 legal malpractice case, did you search through both 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1234 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 380 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
49-52 

Page 49 
1 of those e-mailaccounts of yours? 1 A. Yes. 

Page 51 

2 A. I no longer have the Yahoo account. 2 Q. That's generally a fair summary of Hans' 
3 Q. Did you search through the Comcast 3 opinion? 

4 account? 4 A. Not quite exactly those words, but yeah. 

5 A. Yes. 5 Q. The McGuires' liability as property 

6 Q. Did you search for PDFs or attachments to 6 owners was questionable because based on Hans' 

7 those e-mails that you produced? 7 analysis of the evidence, they did not control the 

8 A. Everything that I got, I turned over. I 8 work or the manner of work of David Gagnon on the 

9 had converted the e-mails to PDFs because Comcast 9 date of the accident; is that a fair summary? 
10 started purging the e-mails after so many years, so 10 A. Depends on which time he said that. 

11 I turned them all into PDFs. 11 Q. Did he say things like that over and over 

12 MS. WILLIAMS: The question was what did you 12 again? 

13 search in your in box. 13 A. He did say things like that, yes. 

14 BY THE WITNESS: 14 Q. Again, I don't want to go over the facts 

15 A. What did I search? 15 you already testified to with regards to the date of 

16 BY MR. FLYNN: 16 the accident. At some point in time was 

17 Q. Let me ask you a different question. 17 William McGuire swimming in the swimming pool? 
18 You produced e-mails in this case? 18 A. Yes. 

19 A. Yes. 

20 Q. You turned e-mails into PDFs and sent 

21 them to your lawyer: is that right? 

22 A. Yes. 
23 Q. Some of the e-mails I reviewed have an 

24 icon that indicates there was a PDF or some other 

Page 50 
1 attachment to the e-mail. Do you understand that? 

2 A. Yes. 
3 Q. Did you produce the attachments to each 

4 of the e-mails in this case? 
5 A. We went through that. I produced the 

6 attachments that I still had. 
7 Q. There were some that were not available, 

8 correct? 

9 A. Yeah. When I looked at them, 99 percent 

10 of them were already part of some other document 

11 that we turned over. I think 100 percent of them. 
12 Q. At some point in time while Hans was 

13 handling your case, did he start to communicate with 

14 you relative to his analysis of the McGuires' 

15 liability in the case? 

16 A. Yes. 
17 Q. Did he start to generally advise you that 

18 he didn't believe that there was a strong case for 

19 liability against the McGuires? 
20 

21 

A. Yes. 

Q. Is it fair to say that Hans' opinion was 

22 that the McGuires did not have liability in the case 

23 because they did not control the work that 

24 David Gagnon was doing? 

~ESQUIRE 
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19 Q. Was that an above ground pool or -
20 A. Above ground. 

21 Q. Was there a fair amount of lime during 

22 the day that Mr. McGuire was inside the house 
23 watching television? 

24 A. Maybe - he went inside the house for 

Page o< 
1 probably about 45 minutes before the accident 

2 happened. I don't know that he was watching 
3 television. 

4 MR. FLYNN: Let's mark the next exhibit as 2. 

5 {WHEREUPON, a certain document was 
6 marked Exhibit No. 2, for 

7 identification, as of 02/19/2020.) 
8 BY MR. FLYNN: 

9 Q. Showing you what's been marked as 

1 O Exhibit 2, which is an e-mail chain including 

11 e-mails from November 18, 2013, are these e-mails 
12 between you and Hans Mast? 

13 A. It looks like it, yes. 

14 Q. I think the time stamps on these e-mails 

15 go from the bottom, which would be page 2, to the 
16 top of the first page, correct? 

17 A. It's backwards, yes. 

18 Q. In the original e-mail at 1 :28 p.m., did 

19 Hans Mast relay to you a $5,000 settlement offer 
20 from the McGuires? 

21 A. Which - where are you at? 

22 Q. We're on Exhibit 2, which is also labeled 
23 as Bates label POP 181. At the bottom of the page, 

24 does Hans relay to you a settlement offer for 
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1 $5,000? 

2 A. Yes. 
3 Q, He was telling you that the McGuires' 

4 attorney offered to settle the case for $5,000? 

5 A. Yes. 

6 Q. Did you have an understanding that that 

7 was a settlement just for the McGuires, not 

8 including David Gagnon? 

9 A. Yes. 

10 Q. In the e-mail Hans says, quote, "As we 

11 discussed, they have no liability in the case for 
12 what Dave did as property owners. So they will 

13 likely get out of the case on a motion at some 

14 point, so my suggestion is to take the $5,000 now." 

15 Is that an accurate reading? 

16 A. Of that sentence, yes. 

17 Q, Is it fair to say that he suggested that 

18 you take the $5,000 but didn't force you to take it? 

19 A. It says, 'So my suggestion is .. ." 

20 Q. Then did you respond to the e-mail? 

21 A. Yes. 

22 Q. Hans replied again at 8:07 p.m. that same 

23 day, right? 

24 A. Yes. 

,-age 54 
1 Q, He said, "Paul, whether you like it or 

2 not, they don't have a legal liability for your 

3 injury because they were not directing the work." 

4 Is that right? 

5 A. Part of it, yes. 

6 Q, Was my prior summary of Hans' legal 

7 analysis a fair summary in view of these e-mails and 
8 his opinion that he relayed to you? 

9 A. I think it went further than this, and 

10 otherthings, but yes. 

11 a. As far as these e-mails, I've 
12 accurately -

13 A. This e-mail, yes. 

14 a. What else did he tell you about the 

15 McGuires and why he didn't think they would be found 

16 liable in the case? 

17 A. I'm puUing out of memory because I can't 
18 quote which document it's off of. 

19 a. That's what we're here for. 

20 A. I can only give you the gist. 

21 a. I'll ask you for the exact language, but 

22 If you don't have it -

23 A. At one point he defined what an 
24 independent contractor is for me and he said that 

O,;, ESQUIRE ~ Mrosn101< ~otuno),, 

Page 5:, 
1 David was an independent contractor and that the 

2 McGuires weren1 liable because they had hired 

3 somebody outside even though it's their own son, 

4 he's an adult, outside to do the work and that they 

5 weren't responsible. 

6 Q. By the way, how old was David at the time 

7 that this accident occurred? 

8 A. I'm adding. If I was 41 - I don't know 

9 what his birthday is, but I'm assuming he would be 
10 44, 45. 

11 Q. Is it fair to say that there were two 

12 40-plus-year-olds, a 41- and a 44-year-old trimming 

13 trees with a chainsaw in David's parent's backyard 

14 that day, correct? 
15 A. I was not using ii. There was one 

16 44-year-old using a chainsaw. 

17 Q. You, the 41-year-old was holding some 

18 branches for him? 

19 A. Yes. Just before the accident, yes. 

20 Q, Up until this point in time when Hans is 
21 providing this legal analysis to you, you had a fair 

22 number of occasions to interact with lawyers, as 

23 we've discussed today, correct? 

24 A. At this point, the only lawyer that I 

Page 56 
1 interacted with was the first one. 

2 Q. I'm talking about in your lifetime. You 

3 had a corporate lawyer, you had a criminal lawyer, 

4 another personal injury lawyer -

5 A. I didn't hire -
6 a. Let me finish. You had experience with 

7 lawyers representing you up to this point in time? 
8 A. Yes. 

9 Q. Did you have an understanding that 

10 lawyers evaluate cases differently? 

11 A. Yes. 

12 a. And judges evaluate cases differently? 

13 A. Sure. That's fair. 

14 Q. Would it be fair to say that some laws in 

15 our country are clearer and some are open to 

16 interpretation? 

17 A. I think all of them are. 

18 MS. WILLIAMS: Objection. Calls for 
19 speculation. 

20 If you understand the question, you can 

21 answer it. 
22 BY MR. FLYNN: 

23 Q. Would you say, for example, that the tax 

24 code is a little more clearcut than common law 
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1 that's created by cases and case precedent? 
2 A. I'm not real familiar with tax law. I 
3 have accountants for that. 
4 Q. How about an easier question. The stop 
5 sign means that you stop, and if you go through it, 

6 it's pretty clear that you're liable for a traffic 
7 violation? 
8 A. I'll agree with that. 
9 Q. The legal liability for a property owner 

10 in Illinois might be a little more complicated; is 
11 that a fair statement? 
12 A. I don't know. 
13 Q. Would it be fair to say, in your opinion 
14 or your knowledge of the law, the property owner 
15 isn't necessarily liable because somebody is injured 
16 on their property? 
17 A. Are you talking about what I know now or 
18 what I knew back when this was? 
19 Q. At any time. 

20 A. What I know now is in the circumstances 
21 that we were in, they were very liable. 
22 Q. I'm just asking if - just because 
23 somebody is injured on a property owne~s property, 
24 they are not necessarily liable, correct? Other 

Page 58 
1 factors are required too. 
2 MS. WILLIAMS:· I'm going to object for - he's 
3 not an expert and can't testify to legal analysis. 
4 BY MR. FLYNN: 
5 Q. As you sit here today, do you know 

6 whether a premises liability case involves multiple 
7 factors to prove liability against the property 
8 owner? 
9 A. I don't know. I'd say that's fair. 

10 You're asking the wrong person for that. 
11 Q. It was Hans' opinion that the McGuires 
12 did not control the work based on the evidence, 
13 correct? 
14 A. In my opinion? 
15 Q. That's not What I'm asking. 
16 Was it Hans' opinion -
17 A. I can't -
18 Q. Let me just finish. 
19 Did Hans tell you that it was his opinion 
20 that the McGuires were not liable because they did 
21 not control the work? 
22 A. He said that right there, yes. 
23 Q. Do you believe that he truly felt that 
24 way? That was his legal opinion? 

Page 59 
1 A. Do you want the Monday morning 
2 quarterbacking version or at the time? 
3 Q. I'm asking if at that time you felt that 
4 he truly believed that the McGuires did not have 
5 liability? 
6 A. At the time I trusted him, yes. I hired 
7 him to represent me, and yeah. 
8 Q. You believed that he was relying his 
9 honest legal opinion to you at that time? 

10 A. Yes. 

11 Q. Including on November 18, 2013? 
12 A. Yes. 

13 0. You did not accept the settlement offer 
14 of $5,000 that he relayed to you on that day, 
15 correct? 
16 A. Correct. 
17 Q. Did you ultimately meet with Hans to 
18 discuss the settlement offer? 
19 A. I think it was the day before this, but 
20 I'm not sure. It was either the day before or the 
21 day after. 

22 MS. WILLIAMS: I think the question was, did 
23 you meet with him, at all, not the date. 
24 

1 BY THE WITNESS: 
Page 60 

A. Yes. 2 

3 MR. FLYNN: Can we mark this as Exhibit 3, 
4 please. 

5 
6 

(WHEREUPON, a certain document was 
marked Exhibit No. 3, for 

7 identification, as of 02119/2020.) 
8 BY MR. FLYNN: 

9 Q. Showing you what's been marked as 

10 Exhibit 3. Do you recognize this memorandum? 
11 A. Yes. 
12 Q. You may have seen it from the document 
13 production that we made in this case. This is a 

14 memorandum drafted by Hans Mast, which purportedly 
15 memorializes a meeting that he had with you on 

16 November 20, 2013. 
17 Does this refresh your memory as to when 

18 you met with him or if you met with him? 

19 A. If he took the memorandum on the same 
20 day, then sure. 

21 Q. In the memo Hans says, "I met with Paul 
22 and his friend." 
23 Do you see that? 
24 A. Yes. 
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Q. Did you meet with Hans and some third 

2 person -

3 A. Yes. 

4 Q. - at or about this time regarding the 

5 case? 
6 A. Yes. 

7 Q, Who was that friend? 

8 A. Tom Kost. 

9 Q. Who is Tom Kost? 

10 A. My brother. 

11 Q, Not that it matters necessarily for 

A. Did I tell Paul? 
Page 63 

2 Q. I'm sorry. Did you tell Hans that? 

3 A. That I wanted to read the McGuires and 

4 David Gagnon's depositions? 
5 Q. Yes. 

6 A. Yes, I did. 

7 Q. What was the purpose of your wanting to 

8 review those depositions? 
9 A. Hans had told me that what they said in 

10 their depositions meant that they had no liability. 

11 Q. You wanted to review the testimony to 
12 privilege purposes, but can you tell me how Tom Kost 12 determine whether you wanted to consider the $5,000 

13 is your brother? 

14 A. We have the same mom. 

15 Q. He was with you and observed the meeting 

16 between you and Hans? 

17 A. Yes. 

18 Q. The $5,000 settlement offer was 

19 discussed, correct? 

20 A. Yes. 

21 Q. At that time did Hans, again, relay his 

22 opinion as to the questionable liability about the 

23 McGuires - strike that. 

24 Did he relay to you his opinion about the 

Page 62 
1 questionable nature of the McGuires' liability? 

2 A. At the meeting with Tom, yes. 

3 Q. He advised you they maintain they were 

4 not directing Dave's work. That was the McGuires' 

5 position, correct? 
6 A. I don't know that he stayed on that at 

7 that meeting. At different times he gave different 

8 reasons. 
9 Q. The next line says, "Paul maintains the 

10 McGuires controlled everything that Dave was doing." 

11 Is that an accurate reflection of your 

12 opinion? 

13 A. Yes. 

14 Q. As you sit here today, do you know if 

15 that statement is consistent with your own 

16 deposition testimony from the underlying case? 

17 A. Yes. 

18 Q. We'll come back to that. Did you tell 

19 Hans that you wanted to read the depositions of the 

20 McGuires and David Gagnon's depositions? 

21 A. Say that again. 

22 Q. Did you tell Paul that you wanted to read 

13 selllement offer; is that correct? 

14 A. Right. 

15 Q. Did you do that? 

16 A. Eventually, yes. 

17 Q. Before you accepted the offer? 

18 A. I think so. 

19 Q. So sometime after this meeting on 
20 November 20, 2013 and before you accepted the 

21 settlement offer on January 29, 2014, did you review 

22 those three deposition transcripts? 

23 A. I'll correct you. I did not accept the 

24 offer on January 20th. I signed a release on 

1 January 29th. 
Page 64 

2 Q. Fair point. Did you read the depositions 

3 between those two dates, November 20, 2013 and 

4 January 29, 2014? 

5 A. Yes. 

6 Q. Those are -

7 A. I believe I asked him --1 don't know -

8 it may be a little earlier because I don't know that 

9 I asked him before or after the meeting. I don't 

10 remember. I'd have to go back in the e-mails to 

11 give the date. 

12 Q. Some point in time between those two 

13 dates you read the deps? 

14 A. I may have asked for them before. I 
15 don't know without seeing the e-mail. It was, 

16 roughly, in the last quarter of that year, yes. Or 

17 the first month. I don't remember the first time 

18 that I asked to read them. I don't remember off the 

19 top of my head. 

20 Q. At any point in time did you ever grant 

21 Hans authority to make a settlement demand in the 

22 case? 

23 the depositions of the McGuires and Dave Gagnon's 23 

24 depositions? 24 
A. No. 

MR. FLYNN: Mark this as Exhibit 4. 
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1 (WHEREUPON, a certain document was 

2 marked Exhibit No. 4, for 

3 identification, as of 02/19/2020.) 

4 BY MR. FLYNN: 

5 Q. Showing you what's been marked as 

6 Exhibit 4. This is a copy of the original complaint 

7 in this instant case. It reflects a filing date of 

8 November 28, 2017. 

9 Is this your original legal malpractice 

10 complaint against the Popovich firm and Hans Mast? 

11 A. I believe so. 
12 Q. Did you review and approve the 

13 allegations in this complaint? 

14 A. For the most part. I wanted to reword 

15 some things, but the lawyer, they do their thing. 

16 Q. At the time you were represented by the 

17 Gooch firm is when you filed this lawsuit, correct? 

18 A. Yes. 

19 Q. Directing your attention back to 

20 Exhibit 1, if you still have it. If you could tum 

21 to page 10. 

22 The answer to Interrogatory No. 24 

23 Indicates that on November 4, 2013, Mast was granted 

24 authority to investigate a settlement but a specific 

Page 66 
1 dollar amount was never provided. Do you see that? 

2 A. He was verbally granted authority to 

3 investigate, yes. 

4 Q. Who did you want him to investigate a 

5 settlement with? 

6 A. The McGuires. 

7 Q. Just the McGuires or the McGuires and -

8 A. He wanted to do it. I didnt. I said, 

g "If you want to look at that, go ahead." 

10 Q. Did you grant him authority to 

11 investigate a settlement with David Gagnon as well? 

12 A. I don't know if I did or not, off the top 

13 of my head, but that would have been much later. 

14 Q. Eventually did you tell Hans that you 

15 would agree to accept the $5,000 settlement offer 

16 from the McGuires? 

17 A. Eventually did I tell him that? 

18 Q. Yes. 

19 A. Yes. 

20 Q. When did you tell him that? 

21 A. I want to say just before Christmas in 

22 December of 2013. 

23 Q. There's no doubt in your mind that you 

24 relayed your acceptance of the $5,000 settlement 

~.ESQUIRE 
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1 
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offer to Hans Mast before Christmas Day, which would 

2 be December 25, 2013? 

3 A. Right. 

4 Q. Then did Hans mail to you a settlement 

5 release by letter dated January 24, 2014? 

6 A. I'd like to see the letter, but yeah, I 

7 believe so. 
8 Q. I believe it's -

9 A. I believe he had to mail it a couple 

10 times because I didn't get ~-

11 MR. FLYNN: Let's mark Exhibit 5. 

12 (WHEREUPON, a certain document was 

13 marked Exhibit No. 5, for 

14 identification, as of 02/19/2020.) 

15 BY MR. FLYNN: 

16 Q. Showing you what's been marked as 

17 Exhibit 5. I'll represent to you that this is a 

18 copy of the second amended complaint that you filed 

19 in this case by your new lawyers, your current 

20 lawyers. If I could direct your attention to 

21 Exhibit D attached to this Exhibit 5. 

22 Is Exhibit D a January 24, 2014 cover 

23 letter from Hans Mast to you enclosing the general 

24 release and settlement agreement from defense 

1 counsel for Caroline and Bill McGuire? 
Page 68 

2 A. That's what it says. 

3 Q. In the letter did he ask you to - it 

4 looks like it might be a typo. It says, "Please 

5 release and return it to me in the enclosed 

6 self-addressed stamped envelope at your earliest 

7 convenience." 
8 A. Right, but I believe it was just a 

9 release - it was all tied into one. 

10 
11 
12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. This letter is unsigned. Did you receive 

the letter unsigned? 

A. Did I receive this unsigned? 

Q. Yes. 
A. Yes. 
Q. Have you ever seen a signed copy of this 

letter? 

A. No. 
Q. If I could direct your attention to the 

next page of Exhibit D. Is that page 1 of the 

general release and settlement agreement? 

A. Exhibit D? 
Q. Correct. 

MS. WILLIAMS: Turn the page. 
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Page 69 
1 BY MR. FLYNN: 

2 Q. Is this what you received attached to the 

3 cover letter? 

4 A. I don't think so. Let me see. Yes, this 

5 looks like it because it's got these things I 

6 remember. 

7 Q. When did you receive this letter and the 

8 attachment? 

9 A. I would say I wrote back on January 29th 

10 and I probably got it that day, signed it and sent 

11 it back. 

12 Q. The copy of the release is also unsigned. 

13 It's attached as exhibit - part of Exhibit D to 

14 your second amended complaint. 

15 Do you see the signature lines and the 

16 notary signature here that's missing? 

17 A. Yes. 

18 Q. Is this the document that you signed and 

19 sent back to Hans Mast? 

20 A. The document that I signed had my 

21 signature. 

22 Q. I'm asking if this is the same document 

23 that you signed and sent back to him? 

24 A. Yes. 

1 o. 
Page 70 

Right now we don't have a signed copy. I 

2 don't know that I've seen one in the case. 

3 MS. WILLIAMS: Can we go off the record for a 

4 second? 

5 MR. FLYNN: Sure. 

6 (WHEREUPON, discussion was had 

7 off the record.) 

8 BY MR. FLYNN: 

9 0. Is there any doubt, in your mind, that 

10 Exhibit D is the letter and attachment that you 

11 received from Hans Mast? 

12 A. No. I believe that this is it. 

13 0. You signed some copy of this release and 

14 sent it back to Hans on January 29; is that correct? 

15 A. Yes. 

16 0. You accepted the settlement offer prior 

17 to Christmas and presumably defense counsel or Hans 

18 drafted the settlement release and then Hans mailed 

19 ii to you, correct? 

20 A. Yes. 

21 0. At any point in time from December 25th 

22 until you received this settlement release, did you 

23 contact any lawyer to discuss whether it would be 

24 appropriate to let the McGuires out for 5,000? 

~ESQUIRE 
~ !)HCl-!llO;, OOlUHCN~ 

1 A. I believe I contacted Hans again. 
Page 71 

2 0. Besides Hans, did you talk to anyone 

3 else? 

4 A. No. 

5 0. Was there anything preventing you from 

6 seeking a second opinion from some other lawyer at 

7 that time? 

8 A. No. 

9 o. Directing your attention to Exhibit E 

10 attached to the second amended complaint, the second 

11 amended complaint, again, being Exhibit 5. Is this 

12 an e-mail from you to Hans on January 29, 2014? 

13 A. This is the e-mail chain between me and 

14 Hans, yes. 

15 0. Down below at the bottom of the page, 

16 January 29 at 10:51 a.m., it appears that you were 

17 questioning Hans regarding some of the language in 

18 the release, inciuding social security disability 

19 check boxes. Do you see that? 

20 A. Yes. 

21 0. Hans responded to you and then at the top 

22 of the page here at 1:59 p.m. it says, 'Okay, it's 

23 signed and in the mail." 

24 

1 

2 

3 

4 

5 

6 

7 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Correct. 

Page 72 
o. What did you mean by that? 

A. I signed it and mailed it. 

o. Did you -where did you mail it from? 

A. My home. 

Q. How did you do that? 

A. Put a stamp on the envelope and put it in 

the mailbox, put the flag up and waited for the 

mailman. 

o. Is the mailbox attached to your home or 

is it-

A. It's out on the street. 

Q. You walked down there and you put the 

mail - the envelope in the mailbox, put the flag up 

and-

A. That is correct. 

o. Your understanding of signing that 

release and sending it back to your lawyer was that 

you would agree to take the $5,000 settlement, 

correct? 

A. Yes. 

Q. Hans didn't deliver the letter to you 

personally. He mailed it to you, correct? 

A. 

o. 
He mailed it to me? 

He mailed it to you. 
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1 

2 

A. 
Q. 

Correct. U.S. mail. 
t'age 13 

Do you recall an allegation in your 

3 complaint or amended complaint or second amended 

4 complaint in this case alleging that you were 

5 pressured or alleging undue influence by Hans in 
6 urging you to accept the $5,000 settlement from the 

7 McGuires? 

8 A. Yes. 
9 Q. How is it, as you sit here today, can you 

10 tell me how Hans unduly inffuenced you to accept the 
11 $5,000 settlement offer? 

12 A. I don't know what Hans was thinking. How 

13 did I feel influenced? 
14 Q. Unduly influenced. 

15 Let me put it this way. He didn1 put a 

16 gun to your head? 

17 A. No. 
18 Q. He suggested that you take the 

19 settlement? 

20 A. Correct. 

21 Q, He didn't force you to take the 

22 settlement? 

23 A. Correct. 

24 a. It was your decision? 

,-age 14 
1 A. Correct. 

2 Q. You signed ii and you sent it back to him 

3 in the mail? 
4 A. Yes. 
5 Q. Aside from your e-mails with Hans on 

6 January 29, did you can him that day? 
7 A. I believe so. 

8 Q. Did you also discuss whether ii was 

9 appropriate to accept the McGuires' $5,000 
10 settlement offer at that time? 

11 A. Yes. 

12 Q. You deliberated on it and decided to take 

13 it, correct? 

14 A. There wasn't much - it was take it or 

15 gel nothing. 
16 Q. You had the opportunity to deliberate on 

17 it, correct? 

18 A. For that day, yeah. 

19 Q. You had reviewed the transcripts of the 

Q. Did you caU Hans or e..mail him and 
t'age 75 

2 question him with respect to the evidence, the 

3 testimony contained in those deposition transcripts? 
4 A. Yes. 

5 Q. What did you say to him and what did he 

6 say to you? 

7 A. There were many conversations over the 
8 phone and I'm sure some through e-mails. 

9 Q. He continued lo tell you that ii was his 

10 opinion that the liability on the McGuires is 

11 questionable because they did not control 
12 David Gagnon's work that day, correct? 

13 A. II depends on which time. Sometimes he 

14 said because they didn't teU them how to squeeze 

15 the trigger. II depends which time you are talking 
16 about. 

17 Q. Again, there was nothing preventing you 

18 from seeking a second opinion from some other lawyer 

19 at the time you signed the settlement release and 

20 sent it back to Hans, correct? 

21 A. From the time I received it, signed it 

22 and sent ii back? 
23 Q. Right. 

24 A. No. It was a matter of hours. I got it 

Page ,u 
1 that morning. 
2 Q. You decided to mail it that day, right? 

3 A. He needed ii. He said now or you're not 

4 going to get anything. 

5 Q. There was nothing preventing you from 

6 seeking the advice of another attorney at that time? 

7 A. At that time it was time. It was now or 
8 nothing. 

9 Q. You were in the comfort of your own house 

10 when you received the letter, correct? 

11 A. Yes. 

12 Q. You had the ability to go find another 

13 lawyer and ask them to discuss the case at that 

14 time. You had done ii hundreds of times earlier-
15 strike that. 

16 After the settlement with the McGuires, 

17 you continued to prosecute the case against Gagnon, 

18 correct? 

19 A. Yes. 
20 McGuire depositions and David Gagnon's depositions 20 Q. Did you have an understanding as to what, 
21 in order to provide you with some information in 

22 order to detenmine whether to accept the settlement 

23 offer, correct? 

24 A. I believe I did try lo read those, yes. 

n. ESQUIRE ~ OlfO>!ll()fi SO\\JtH'.iN~ 

21 if any, insurance coverage he had? 

22 A. Yes. 

23 Q. How much was that? 

24 A. What time frame are you talking about? 
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Page 77 
Q. What was your initial understanding as to 

2 the limits on David Gagnon's insurance coverage? 

3 A. Hans Mast told me he had $100,000. 

4 0. Was that in an e-mail? 

5 A. There were - not initially, no, but 

6 later on he reiterated that in e-mails, yes. 

7 Q. Did you, ultimately, learn that there was 

8 some additional amount of coverage with respect to 

9 Gagnon's policy? 

10 A. Long after Hans Mast was gone, not part 

11 of the case. 

12 Q. How much was the coverage? 

13 A The Allstate coverage, I believe, was 

14 300,000. 

15 Q. We'U talk about the settlement later, 

t"age 1.:) 

1 I believe they were deposed. I don't remember. I'd 

2 have to look at the dates. 

3 Q. Discovery continued on in the case? 

4 A. I believe one doctor was deposed after 

5 the McGuire settlement. I'm not sure, though. 

6 Q. Did Hans continue to represent you for 

7 some period of time? 

8 A. Yes. 

9 MR. FLYNN: I'll have you mark this as 
10 Exhibit 6. 
11 (WHEREUPON, a certain document wai 
12 marked Exhibit No. 6, for 

13 identification, as of 02/19/2020.) 

14 BY MR. FLYNN: 

15 Q. Showing you what's been marked as 
16 but did you ultimately settle the case again Gagnon 16 Exhibit 6. Do you recognize this e-mail chain? 

17 for 300,000? 17 A. Yes. 

18 A. I believe it went to binding mediation. 18 Q. This is from September 23, 2014. If we 

19 Q. Was there an award of $300,000 based on a 19 go from the bottom up, it appears that Hans said to 

20 high/low agreement? 20 you that he wanted to give you the option of finding 

21 A. Yes. 21 other counsel at this point if you really want to 
22 Q. Is it fair to say that if Hans made a 22 take the case to trial, which I think ultimately 

23 mistake about the $100,000 in coverage, that that 23 will be necessary. Correct? 

24 was corrected and there was never any harm done as a 24 A. Are we at "before I proceed" or "that's 

Page 10 

1 result of his -

2 A. No. 
3 Q. Explain to me how you were hanmed by the 

4 representation that there was $100,000 in coverage. 

5 A. You want me to explain? 

6 Q. Yes. 

7 A. Had I known the value of the case, I 

8 would have not filed for bankruptcy. 
9 Q. Explain to me why one has something to do 

1 O with the other. 
11 A. Is my family and me going to dump money 

12 into a black hole that we can't recover or is there 

1 the very reason"? 
Page 80 

2 Q. "That's the very reason.11 

3 Is it fair to say he was suggesting you 

4 find another counsel in the case at that point? 
5 A. Yes. 

6 Q. He also said, "I just do not believe 

7 strongly that defense counsel will offer much in the 

8 way of settlement." 

9 Do you see that? 
10 A. Yes. 

11 Q. That's his opinion regardless of what he 

12 believed the coverage limits to be; is that a fair 
13 a light at the end of the tunnel where I can pay 13 statement? 

14 them back. 14 A. Yes. 

15 Q. At the time that you filed for 15 Q. You responded lo him, he responded to you 

16 bankruptcy, had any settlement offer been made from 16 and then you wrote an e-mail to him at 8:25 p.m. 
17 David Gagnon or his lawyers to you? 17 that night? 

18 A. At the time of when? 18 A. Okay. 

19 Q. When you filed for bankruptcy. 19 Q. Do you see that? Did you say, "First, 

20 A. I don't think so. I'd have to check the 20 I'm sorry that I'm not a better witness to help 

21 dates, but I don't think so. 
22 Q. As the case was progressing against 

23 David Gagnon, were your doctors deposed? 

24 A. As the case progressed with David Gagnon, 

21 prove David cut me with a chainsaw"? 

22 A. Yes. 

23 Q. Did you start to look for other lawyers 
24 to help you in your case against Gagnon at that 
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1 point in time? 
Page 81 

Q. With respect to what points? 
Page83 

2 A. I believe I did, that summer. This is 2 A. All of it. He was dumping me and he was 

3 fall, September. 3 coming up w~h his own excuses. 

4 Q. You had already started looking for new 4 Q. You and David were the only ones that 

5 lawyers? 5 witnessed this accident? 

6 A. I believe that Hans had told me to start 6 A. Correct. 

7 looking for a new lawyer in April of that year. 7 Q. Based on your understanding of how the 
8 Q. Did he say why? 8 evidence came out in the case, would you agree that 
9 A. We'd have to read his thing. He says 9 there were differences with respect to the version 
1 o why. 1 O of events? 

11 Q. Do you recall why he said that to you? 11 A. Oh, yeah. 
12 A. He did not feel that the case was 12 Q. There were differences between what he 
13 provable against David. He did not feel the value 13 said happened and what you said happened? 
14 of the case was worth it. He did not feel -- 14 A. Oh, defin~ely. 
15 actually, this is 2014. The dates are rough. 15 Q. Would it be fair to say, then, it would 
16 Q. He thought the case against David was 16 be up to the trier offact, whether it be a judge or 
17 difficult, correct? 17 a jury, to determine who they believed? 
18 A. Yes. 18 MS. WILLIAMS: Objection. Calls for a legal 
19 Q. Have you ever described the case as a he 19 conclusion. 

20 said, she said with respect to the facts of the 20 You can answer, if you understand. 
21 accident? 21 BY THE WITNESS: 
22 A. He described that to me many times. 22 A. I believe it would be up to a judge or 
23 Q. Have you also - 23 jury, sure. 
24 A. And I used that back, yes. 24 

Page 82 
1 Q. Have you ever described this case as a he 
2 said, she said case? 

3 A. I may have. I don't know. 
4 Q. It is your word against David Gagnon's as 
5 to what happened and whose fault it was that day? 
6 A. That's what Hans explained to me as what 
7 the problem was. 
8 Q. Did you ever describe the accident as a 

9 he said, she said? 
10 A. I don1 think I called David a "she said" 

Page.,.. 
1 BY MR. FLYNN: 
2 Q. At the bottom of Exhibit 7 you say, 
3 "Bottom line Hans ... do the best you can with what 
4 you got." 

5 I'm sorry. I didn't mark this one yet. 
6 My apologies. 
7 (WHEREUPON, a certain document was 
8 marked Exhibit No. 7, for 
9 identification, as of02/19/2020.) 

10 BY MR. FLYNN: 
11 or me a "she said." I don't know. Right here I do. 11 Q. Showing you what's been marked as 
12 Q. What do you say there? 12 Exhibit 7. Is this an e-mail chain between you and 
13 A. I said, "I'm sorry that I'm not a better 13 Hans? 
14 witness to help prove David cut me with a chainsaw." 14 A. I don't think it's a chain. I think it's 
15 Q. He was denying that he even cut you, 15 one. 
16 correct? 
17 A. No, he never denied that. 
1 B Q. What was yourreason for writing this 

19 sentence in that way? 
20 A. Because Hans said that he believed David 
21 over me. 
22 Q. With respect to what fact at issue? 
23 A. His deposition versus mine. He said that 
24 I didn't make a good witness. 

16 Q. Point is well taken. It's you writing to 
17 Hans? 
18 A. Yes. 

19 Q. At the bottom it sounds like you had been 
20 in the hospital with a migraine and then you wrote, 
21 "Bottom line, Hans ... do the best you can with what 
22 you got." 
23 A. Yes. 
24 Q. What did you mean by that? 
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Page 85 
1 A. He wanted to settle, and I can tell you 

2 right now this letter was written after a very 
3 traumatic experience and - let me read it and 

4 refresh myself. I'm melting down in this letter. 

5 Q. You said after a traumatic experience. 

6 Are you referring to the bankruptcy filing from that 

7 day? 

8 A. That, in combination with migraines, yes. 

9 Q. David Stretch was your lawyer that filed 

1 O bankruptcy for you? 

11 A. Yes. 

12 Q. Did you meet with Mr. Stretch and discuss 

13 the bankruptcy process before you hired him? 

14 A. Yes. 

15 Q. How long did you meet with him? 

16 A. I think I asked about it. I don't know. 

17 It may have been a couple of months or a couple 

18 weeks before it got filed. I wanted to learn about 
19 it. 

20 Q. Did you, ultimately, list the case 

Page 87 
1 to between April and the time you drafted this 
2 e-mail on September 26? 

3 A. I couldn1 count that high, probably. 
4 Q. Quite a few? 

5 A Yeah. 

6 Q. Did any of them take your case? 

7 A. No. 

8 MR. FLYNN: Mark this as Exhibit 8. 

9 

10 

(WHEREUPON, a certain document was 

marked Exhibit No. 8, for 

11 identification, as of 02/19/2020.) 
12 BY MR. FLYNN: 

13 0. Showing you what's been marked as 

14 Exhibit 8. Is this an e-mail from you to Hans Mast? 
15 A. Yes. It's an e-mail chain, yes. 

16 Q. On February 22, 2015 at 7:42 p.m. you 
17 wrote to Hans, correct? 
18 A. Yes. 

19 Q. Halfway down in that e-mail message you 
20 said, quote, "Now I'm left wondering ... how hard it 

21 against David Gagnon as an asset in your bankrupt 21 is to sue an attorney?" 
22 filing? 22 A. That is true. 

23 A. Yes, I did. 23 0. You wrote that? 
A. Yes. 24 0. Is that why the bankruptcy trustee became 24 

1 involved with the binding mediation? 

2 A. Yes. 
3 Q. Did you ever meet the bankruptcy trustee? 

4 A. Yes. The first one. 

5 Q. What was the name of that person? 

6 A. The first one was Heeg was her last name. 

7 H-e-e-g, I think. 

8 0. Again, we established that Brad Balke 
9 became your lawyer in the case on March 19, 2015, 

10 correct? 

11 A. Yes. 

12 0. Is it fair to say that yourrelationship 

13 with Hans Mast was deteriorating over the faH and 
14 beginning of the winter of 2015? 

15 A. I would say it had been deteriorating 

16 long before that. You can see from the last exhibit 

17 I'm melting down and ii was already started 

18 deteriorating. 

19 Q. By the time you drafted Exhibit 7, had 

Page 88 
1 Q. The next line you wrote, "And yes, I am 

2 and have been looking for someone who will take this 
3 case ... " 
4 A. That is not in reference to suing the 

5 attorney. That was in reference to the Gagnon case. 
6 Q. What did the reference to suing an 

7 attorney mean? 

8 A. That was me being angry. 

9 Q. With Hans? 

10 A. Yes. I was seeing red. 

11 0. You're suggesting that you may sue him? 

12 A. Yeah. I didn't know that I could. I'm 
13 wondering about it. 
14 Q. You, basically, made a threat, whether it 

15 be a veiled threat or an overt threat to sue him, 

16 correct? 

17 A. Yes. 

18 Q. You, ultimately, sued him for legal 
19 malpractice, right? 

20 you talked to other lawyers about taking your case? 20 A. Yes. 

21 A. I have to go back and look, but probably. 21 Q. Is that what you had in mind when you 

22 If he told me to look at other lawyers in April 22 wrote this? 

23 before this, yes. 23 A. No. This was about dropping Gagnon. The 
24 Q. How many lawyers would you say you talked 24 malpractice is about dropping the McGuires. 

~ESQUIRE ~ PHOStt!Oh HllUrl()t-d 
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Page 89 
1 Q. This-
2 A. We're talking -this is 2015. 
3 Q. In this 2015 e-mail you are suggesting to 
4 Hans that you may sue him because of the McGuire 
5 settlement; is that right? 
6 A. No. 
7 Q. Then what is it that you're saying to 

8 him? 
9 A. That if he damaged the Gagnon case, I 

1 O didn't know if he did or didn't, and I'm threatening 
11 because I'm angry. You can see, again, I'm melting 
12 down here. These are emotional outbursts, I guess. 

13 Q. Moving up the page a little bit also on 
14 February 22, 2015 at 8:14 p.m., you say, "To be 
15 honest, you took this case knowing it was my word 
16 versus his." 
17 A. Yes. 
18 Q. He said, he said, right? 
19 A. Yes. 
20 Q, Is that a fair characterization of the 
21 case, your word against David's? 

22 A. That's how Hans kept describing it. 

23 That's the way I put it back to him, yes. 
24 Q. You didn't correct him or dispute his 

Page 90 
1 characterization, did you? 

2 A. No. I used his characterization. 

3 Q. You agreed with it? 

4 A. He said - how did it go? We had 
5 conversations between these e-mails on the phone. 

6 Then we would hang up and I would get angry and type 

7 it in an e-mail, type whatever it was that bothered 

8 me so he had it. 

9 Q, Let me ask another question, if that's 

10 okay. 

11 Did you ever correct Hans if he called 
12 this a he said, he said case? Did you ever say it's 

13 more than that? 

14 A. Do I ever say il's more than that? 

15 Q, Did you ever correct him? If he said 

16 it's a he said, he said case, did you say no, that's 
17 not right? 
18 A. He said there's no witnesses. I said, 

19 "I'm a witness." 

20 Q. You're one of the hes. It's your word 

21 against David Gagnon's, as you said in this e--rnail? 

22 A. Yes. 
23 MR. FLYNN: If I could have you mark that as 
24 Exhibit 9. 

Page 91 
1 (WHEREUPON, a certain document was 
2 marked Exhibit No. 9, for 
3 identification, as of 02/19/2020.) 
4 BY MR. FLYNN: 

5 Q. Exhibit 9, is that Brad Balke's 

6 substitute appearance that was filed on March 19, 
7 2015 in the case against Gagnon? 

8 A. It looks like ii, yes. 
9 Q. Back to Exhibit 5, which is the second 
10 amended complaint. If I could direct your attention 
11 to Exhibit F. This appears to be a more complete 
12 copy of another e-mail we just talked about. Is 
13 Exhibit F more of the February 22, 2015 e-mail 
14 chain? 
15 A. I'm not sure if that's separate or the 

16 same. Oh, it looks like it. 
17 Q. At 7:20 p.m. Hans wrote to you and said, 
18 "Paul, I can no longer represent you in the case. 
19 We obviously have differences of opinion as to the 
20 value of the case." 
21 Right? 
22 A. Yes. 
23 Q. He says, "I've been telling you over a 
24 year now the problems with the case and you just 

1 don't see them." 
Page 92 

2 Correct? 

3 A. That's what it says. 
4 Q. Obviously, a difference of opinion, 
5 right? 
6 A. Yes. Are you talking about difference of 
7 opinion as to the value or difference of opinion of 
8 the problems within the case? 
9 Q. Let's go on. He says, "You keep telling 
1 O me how injured you are and completely ignore that it 
11 doesn't matter if you passed away from the accident 
12 because we still have to prove that the defendant 
13 was at fault. While you think it is very clear, it 
14 is not. My guess is that seven out often times you 
15 will lose the case outright. That means zero. 
16 That's why I've been trying to convince you to agree 
17 to a settlement. You clearly do not want to." 
18 
19 
20 

21 
22 
23 
24 

Did I accurately read that? 
A. Just that part of that paragraph, yes. 
Q. So Hans is telling you that in his 

opinion your case against Gagnon you're going to 
lose it seven out of ten times, correct? 

A. 
Q. 

In this one, yes. 
He's acknowledging that you may have a 
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Page 93 
1 chance. 

2 A. I think later on he says nine out of ten. 

3 Q. In this e-mail he says seven out of ten 

4 you will lose. 

5 A. Yes. 
6 Q. He's recognizing three limes out of ten 

7 you may win, right? 

8 A. I don't know what Hans is thinking. 

9 Q. Is that what he said? 

1 O A. He says seven out of ten times you lose. 

11 Q. You understood that there are risks in 

12 taking the case to trial that you could lose? 

13 A. There are unforeseen risks, yes. 

14 Q. There are always risks, period, in taking 
15 a case to trial? 

16 A. Yes. 
17 Q. Before you hired Brad Balke and after 

18 Hans told you he couldn't represent you, did you 
19 talk to any other lawyers about taking your case? 

20 A. Yes. 

21 Q. How many? 
22 A. I can't tell you. A lot. 

23 Q. Did any of them tell you that they 

Page 95 
1 enters an appearance on March 19. Just the name of 

2 any lawyer you -

3 A. I believe that Sal Ferris that I was 

4 talking about was one of the lawyers that I talked 

5 to. 

6 Q. You're not sure? You believe that he 

7 was? 

8 

9 

10 

11 

12 
13 

14 

A. In between this time and this time? 

Q. Yes. 

A. I believe It's right around then. 
Q. What type of law practice does Sal Ferris 

have? 

A. I believe personal injury. 

Q. Did you ever talk to him about taking 
15 your case before that date? 

16 A. Before the date of this e-mail? 
17 Q. Yes. 

18 A. I'd have to look at it. 

19 Q, He wasn't one of the original attorneys 

20 that you spoke with at the beginning of the case? 

21 A. No. 

22 0. Fair to say once Balke entered his 

23 appearance on March 19, 2015 that Mast and Popovich 

24 wouldn't take the case because they didn't think you 24 were no longer your attorneys, correct? 

1 could prevail against Gagnon? 
Page 94 

2 A. No. 
3 Q. Notone? 

4 A. No. 

5 0. What are the names of any of lhe lawyers 
6 you talked to about taking your case over from 

7 Popovich? 

8 A. I can't tell you without looking at 

9 documents who it was and what date it was, what it 

10 was between these two. 

11 0. I don't think documents I produced would 
12 help you in that regard. 

13 l'D just ask you based on your memory 

14 the names of any lawyers you met with from the lime 

15 Hans wrote this February 22 e-mail -

16 A. I believe -
17 Q. Let me finish. 

18 A. I believe -
19 MS. WILLIAMS: He has not finished his 

20 question. 

21 THE WITNESS: Sorry. 

22 BY MR. FLYNN: 
23 Q. From the lime that Hans wrote this 

24 February 22 e-mail and the time that Brad Balke 

~ESQUIRE 
~ Dff{)JillCh HHOH◊hl 

, A. 

2 Q. 

3 A. 
4 Q. 

5 in? 

When Balke enters his appearance? 

Yes. 

I would believe that, yes. 

Page 96 

They were terminated and Balke stepped 

6 A. Yes. 

7 0. Can you te!I me how the binding mediation 

8 which proceeded on December 8, 2015 evolved and came 

9 to be. 

10 A. I was ordered into it from a bankruptcy 

11 court. 
12 Q. Why is that? 

13 A. I believe that the trustee put a motion 

14 up. I don't know who did it. I assume it was the 

15 trustee and the court ordered that It be put into 

16 binding mediation. 

17 Q. Did you appear at the mediation? 

18 A. Yes. 

19 a. Do you recall the name of the mediator? 

20 A. Not off the top of my head, no. 
21 Q. One of the exhibits to your second 

22 amended complaint indicates it was retired Judge 

23 James Etchingham. 

24 A. That sounds familiar. 
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1 0. Do you recall how long the mediation 
2 lasted? 
3 A. All day. 
4 O. Do you know if the parties submitted 
5 mediation briefs or statements to the judge? 
6 A. I believe both sides submitted a whole 
7 bunch of things. 
8 O. The Boudins represented you in this 
9 mediation? 

10 A. Yes. 
11 0. Because you had fired Balke by this 
12 poinl? 
13 A. Oh, yes. 
14 Q. Directing your attention, again, to 

15 Exhibit 5, the second amended complaint and Exhibit 
16 G. Exhibit G is, apparently, a memorialization of 
17 the mediation award. Do you see that? 
18 A. It's how the judge decided to break it 
19 down, yes. 
20 0. Do you see that there's an award for 
21 future medical expenses of $200,000? 
22 A. Yes. 
23 0. Since that date of December 8, 2015, have 
24 you received any medical treatment relative to your 

Page 98 
1 injuries -
2 A. Yes. 
3 O. Let me finish. Strike the question. 

A. I don't know, offhand. 
Page 99 

1 

2 O. Was there any doctor that opined that you 
3 would require $200,000 in future medical expenses? 
4 

5 

A. I believe so. 
0. Who was that? 

6 A. I believe that was Dr. Patel. I don1 
7 know that she said $200,000. She was the doctor 
8 that was handling it at the time. 
9 O. Did you discuss your injury with the 
1 o mediator at the mediation? 
11 A. He did ask me a few questions. 
12 0. How much time did you spend with him? 
13 A. On and off. He would come in and ask me 
14 questions and then go away and then come in and 
15 would ask me questions and then go away. 
16 I don't remember which one was the 
17 mediator, which one was the Allstate adjuster, which 
18 one was the - I don't remember. 
19 O. You're not sure which one was the 
20 mediator? 
21 A. They came in and they said they are going 
22 to ask you some questions and I answered them. 
23 0. As you sit here today, you don't know how 
24 much face time you had with the mediator that day? 

1 A. 
2 which. 
3 0. 

,-,age 1u0 
I don1 remember the face of which one is 

Did the issue of lost wages ever come up? 
4 Since that date, December 8, 2015, have 4 
5 you received any medical treatment for your injuries 5 

A. At the mediation with me? 

0. Yes. 
6 incurred on January 28, 2011? 6 A. I don1 remember. 
7 A. You're asking since the date of the 7 0. Did you ever make a claim of lost wages 
8 binding mediation? 8 of $250,000? 
9 O. That's right. 9 A. I may have. 
10 A. Yes. 10 0. Doyouknowwhatthatwasbasedon? 
11 O. What medical treatment have you received? 11 A. Yeah. 
12 A. I do an ongoing with the neurologist for 12 0. What is that based on? 
13 the dystonia. 
14 0. That's in your right arm? 
15 A. Yes. 
16 0. Have you calculated the medical bills 
17 that you've incurred since that day? 
18 A. No, I have not. 
19 0. Are they anywhere near $200,000? 
20 A. It depends if you calculate with or 
21 without insurance. I know what I pay, but then I 
22 have to pay for the insurance that pays for that. 
23 0. How much have you paid out of pocket 
24 since that date for medical treatment on your arm? 

13 A. Past and future. 
14 0. What past wages had you ever earned that 
15 could lead to an award of $250,000? 
16 A. To me, that's not a very high number. I 
17 think I asked for more than that. It would be an 
18 average over a certain number of years plus benefits 
19 and that's all lost. 
20 0. Would it be fair to say that your income 
21 would be accurately reflected in the tax returns 
22 you've produced in this case, so I don't want to ask 
23 you about each one of them? 
24 A. I would say my personal income, yeah. 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1247 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 393 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
101-104 

1 Q. 

2 2015? 

3 A. 

Page 1v, 
Have you filed personal tax returns since 

Tried. 
4 Q. I didn't ask you if you tried. 

5 A. No. They won't let me. They said I 

6 don't make enough anymore. 

7 MR. FLYNN: I believe the nex1 exhibit is 10. 

8 (WHEREUPON, a certain document wa 

9 marked Exhibit No. 10, for 

1 o identification, as of 02/19/2020.) 

11 BY MR. FLYNN: 

12 Q. I'm handing you what's been marked as 

13 Exhibit 10. This is a six-page binding mediation 

14 agreement. The copy I have is unsigned. 

15 Do you recognize this as the mediation 

16 agreement that governed your December 8, 2016 

17 mediation? 

18 A. Yes. 

19 Q. If I could direct your attention to --
20 first, let me ask you. 

Page 103 
1 Exhibit 4, which is the original complaint in this 

2 case. Page 4, paragraph 16. 

3 A. Okay. 

4 0. There's a sentence that begins with, 

5 "Unfortunately, a high/low agreement had been 

6 executed by Dulberg reducing the maximum account he 

7 could recover to $300,000 based upon the insurance 

8 policy available." 

9 Do you see that? 

10 A. Yes. 

11 Q. It's not your position or testimony that 
12 Popovich had anything to do with the high/low 
13 agreement? 

14 A. That was a mistake in there. No. 
15 Q. You would agree that Popovich had nothing 

16 to do with the high/low agreement? 

17 A. I believe that events that unfolded the 

18 way they did was due to Hans Mast's initial 

19 assessment of the value of the case. 
20 Q. Let me ask it a different way. 

21 Do you know why the bankruptcy trustee o 21 Did Popovich have any idea that this 

22 the bankruptcy court ordered binding mediation as 

23 opposed to nonbinding? 

24 A. I have no idea. 

Page 1u, 
1 Q. On page 4, section F, subsection B - I'm 

2 sony, 1 B. It says, "The parties agree that for 

3 this mediation the minimum award to Paul Dulberg 

4 will be $50,000. Also, the maximum award to 
5 Paul Dulberg will be $300,000." 

6 Do you see that? 

7 A. Yes. 

8 Q. Do you know why the parties agreed to 

22 high/low agreement existed when it was entered into? 
23 A. I don~ know. 

24 Q. Do you have any reason to believe that he 

1 did? 

2 A. 

t"age-,uq 

I don't know. I don't know how much the 

3 Boudins were in contact with them because they 
4 worked together. I don't know. 

5 Q. What do you mean, "they worked together"? 

6 A. They worked together on all different 

7 cases. That's a small county out there. 

8 Q. Did you ever write to Hans and accuse 

9 this high/low agreement? 9 Popovich of having a conflict of interest because he 
10 A. No. 10 may have gone to high school with David Gagnon? 

11 Q. Do you recall alleging in your original 11 A. I did learn that. 

12 complaint against Popovich that there was a high/low 12 Q. Do you believe the fact that someone went 

13 agreement? 

14 A. There is. There was. 
15 MS. WILLIAMS: Can you repeat the question, 

16 please. 
17 (WHEREUPON, the record was read by 

18 the reporter as requested.) 

19 BY THE WITNESS: 
20 A. I don't know. I'd have to read it. 

21 MS. WILLIAMS: I asked her to read it. And you 

22 had answered it previously. 

23 BY MR. FLYNN: 
24 Q. Directing your attention back to 

o~ ESQUIRE ~ PtH)\.l!lO~ J:◊lUliOts5 

13 to high school with another person may give rise to 

14 a conflict of interest in a lawsuit? 
15 A. I was shooting in the dark and guessing 

16 why they didn't see this as a viable case. 

17 Q. Do you think that was appropriate to send 

18 to your lawyer at the time? 

19 A. When you're wondering why they are doing 

20 what they are doing and you learn that and they were 

21 pretty much in the same class and they all knew each 
22 other and it's a small town, let me ask you, are you 

23 friends with the guy I'm suing? That's an 
24 appropriate question. 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1248 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 394 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
105-108 

t-age 105 
1 Q. You didn't say that. You asked if they 
2 went to school together. 
3 A. Correct. 
4 Q. Popovich did not enter into this high/low 
5 agreement on your behalf, correct? 
6 A. Popovich, no. 
7 Q. When I say "Popovich," I mean generally 
8 the Popovich firm and your lawyers. 
9 A. This was years later. No. 
10 Q. They had nothing to do with it, right? 
11 A. I wouldn't say anything to do with it. 
12 Q. Withdrawn. 
13 Who drafted this high/low agreement 
14 that's contained in the mediation agreement? 
15 A. I'm not sure who drafted it. 
16 Q. Would tt have been either the mediator, 
17 the bankruptcy trustee, your lawyers or the defense 
18 attorneys? 
19 A. I assume that this would have been an 
20 agreement of all of them. 
21 Q. You don't think Popovich had anything to 

22 do with drafting this high/low agreement, do you? 
23 A. I don't know that he did or didn't. 
24 0. Do you have any reason to believe that he 

Page 106 

1 Q. Correct. 
Page 107 

2 A. The liability of the McGuires. 
3 Q. What was false about it? 
4 A. What made them liable and what didn't. 
5 Q. Whal is it you )earned to dispute what 
6 you were told? 
7 A. I learned from a reliabilily expert that 
8 had the report there that day that the McGuires 
9 provided the tools which made Gagnon an agent of the 

10 McGuires. He was working al their behest. 
11 Q. Who was this liability expert? 
12 A. What's his name? 
13 Q. He's a doctor? 
14 
15 

A. Yes. 
Q. Continue on with that paragraph. 

16 "Following mediation, Dulberg was advised to seek an 
17 independent opinion from an attorney handling legal 
18 malpractice matters and received that opinion on or 
19 about December 16, 2016." 
20 Do you see that allegation? 
21 A. Yeah. 

22 0. Who advised you to seek an independent 

23 opinion from an attorney handling legal malpractice 
24 matters? 

Page 108 
1 did? 1 A. I believe that was Boudin. 
2 A. At this point, no. 2 Q. You believe that or you know that? 
3 Q. Continuing on in Exhibit 4. Directing 3 A. I know that. 

4 your attention to the bottom of page 4, 4 0. You alleged it in this complaint so it's 
5 paragraph 10. 5 important that we know who that was. 
6 A. Exhibit 4. Say it again. 6 A. Yes, that was Boudin. 
7 0. The bottom of page 4, paragraph 20. This 7 Q. Boudin told you to seek an independent 
8 is your complaint against Popovich and Mast. 8 opinion from an attorney that handles malpractice 
9 A. This has been amended since then. 9 matters? 
10 Q. I understand. Paragraph 20 reads, 10 A. Yes. 

11 "Following the execution of the mediation agreement 11 Q. It says you received that opinion on or 
12 with the high/low agreement contained therein and 12 about December 16, 2016. 
13 the final mediation award, Dulberg realized for the 13 A. Yes. 
14 first time that the information Mast and Popovich 14 Q. That's separate and apart from any 
15 had given Dulberg was false and misleading and that. 15 opinion you may have received from a liability 
16 in fact, the dismissal of the McGuires was a serious 16 expert, a doctor, an expert on chainsaws? 
17 and substantial mistake." 17 A. Yes. 

18 Do you see that? 18 Q. Who was the lawyer that you received a 
19 A. Yes. 19 legal opinion from on December 16, 2016? 
20 Q. Can you tell me, as you sit here today, 20 A. I believe that would be Thomas Gooch. 
21 what false and misleading information did Mast and 
22 Popovich give you? 
23 A. That I realized on the day of the -
24 following the execution of the mediation agreement? 

~ESQUIRE 
~ Ptf0}:110~ Hll\/flON) 

21 Q. The drafter of this complaint? 
22 A. I'd have to look at the dates because I 
23 think - December 8th was the mediation; is that 
24 right? 
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Page 1vo 
1 Q. Correct. 
2 A. So the 16th would sound about right to be 
3 meeting with Gooch, but I can get that date. 
4 

5 
Q. You met with Gooch -
A. Soon, within weeks. It was quick. 

6 Q. Now that the door has been opened, you 

7 fired Gooch in this case, correct? 
8 A. Yes. 
9 Q. He drafted this complaint and he's also 

10 the one that gave you an opinion about legal 
11 malpractice liability on the part of my clients? 
12 A. Yes. 
13 Q. What is it that he told you on 
14 December 16, 2016? 
15 MS. WILLIAMS: Objection. I don't think we've 
16 waived that privilege, but - can we go off the 
17 record for a second? 
18 MR. FLYNN: I don't want to go off the record. 
19 I've asked this interrogatory in about five 
20 different ways and it hasn't been answered 
21 appropriately. 
22 The allegation was made in the complaint. 
23 That's why I drafted the interrogatory the way I 
24 did. I don't think that there's been a square 

page 110 
1 answer to it. This is clear that you're talking 
2 about a legal opinion. 
3 BY THE WITNESS: 
4 Q. Is this the same wording as we have in 
5 the current complaint? 
6 BY MR. FLYNN: 
7 Q. It's not exactly. 
8 A. What would this be valid for, then? 
9 Q. You've raised a response lo a statute of 
1 O limitations defense in this case and placed your 
11 knowledge of the malpractice and the date of 
12 incurring of an injury at issue. 
13 Because your discovery of malpractice has 

1 admissible. Are you agreeable to that? 
Page 111 

2 MR. FLYNN: I'm agreeable to continuing on for 
3 a few minutes. I want to explore. I'll try to lay 
4 foundation for - to confirm this wasn't anyone 
5 else, for starters. Why don, we continue on and if 
6 you need to raise it again, we can talk. 
7 MS. WILLIAMS: Otherwise, I'm just going to 
8 raise ii to every single question you ask. I just 
9 don't want to have to continue to make the objection 

10 as to - if questions are asked about advice given 
11 by a legal malpractice attorney, I'm going to raise 
12 an objection as to that. 
13 MR.FLYNN: Okay. Bulthisiswhywehadlhe 
14 201 K conferences, multiple 201 K conferences. It was 
15 made clear, to me, that there was a waiver with 
16 respect to subsequent counsel. 
17 MS. WILLIAMS: Tom Gooch isn't subsequent 
18 counsel. 
19 MR. FLYNN: The allegation has been made in 
20 this complaint and apparently this is subsequent 
21 counsel subsequent to my client's representation. 
22 MS. WILLIAMS: It is a different case. It's 
23 not subsequent counsel in the underlying case. It's 
24 a new case. 

t-'age 112 
1 MR. FLYNN: We'll get to the interrogatory in a 
2 few minutes. I'll pull that out. 
3 BY MR. FLYNN: 
4 Q. Let me ask you. Is there any other 
5 attorney besides Mr. Gooch that gave you an opinion 
6 that's referenced here on December 16? 
7 A. No one that isn't privileged. 
8 Q. Could it have been anyone else? 
9 A. No. 
1 O Q. So Gooch is the only person that's being 
11 referenced here in this allegation that's in your 
12 complaint that's a public record? 

13 I'm not asking you right now what the 
14 been placed at issue, it's our position that you've 14 opinion is. I'm going to do that later. I'm asking 
15 waived privilege anyhow with respect to this 15 you who gave it to you. It's not anyone besides 
16 conversation on December 16, 2016. 16 Mr. Gooch, correct? 
17 A. I'm not sure- 17 A. Yes. It was Thomas Gooch. 
18 MS. WILLIAMS: There's not a question pending. 18 Q. He drafted the very complaint that that 
19 I'm going to make a standing objection as to 19 allegation is contained in? 
20 privilege with Gooch. 20 A. Yes. 
21 If we can agree that that objection will 21 Q. Dr. Landford was the liability expert 
22 stand, we can go through this line of questioning 22 that you referenced earlier, correct? 
23 and then if we need to later, have a judge determine 23 A. Yes. 
24 whether or not that line of questioning is 

o,;& ESQUIRE ~ OHO:Pll◊li SOU!fW!I> 

24 Q. Back to the allegation that Gooch and -
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1 
Page 11~ 

that Popovich and Mast provided you false and 

2 misleading information. That infonmation was simply 

3 their legal opinion on the McGuires' liability; 

4 isn't that correct? 
5 A. No. There was nothing simple about that. 

6 That's a very complex series of things that go all 

7 the way back to before the McGuire settlement. 

8 Q, They didn't lie to you, did they? 
9 A. It depends on how you define lie. 

10 Q. How do you define lie? 
11 A. If you know better and you say something 

12 else, that's a lie. Omission is a lie. 
13 Q. Did they provide you with anything other 

14 than a legal opinion as to the McGuires' liability? 

15 A. Yes. They provided me with case laws. 

16 They provided me with all different stuff. Yes. 

17 Q. Whatever the advice that was given to you 
18 on December 16, 2016, you felt that you were mislead 

19 by Popovich and Mast at that point in time, correct? 

20 A. At that point in time it was confinmed to 

21 me that I had a valid case against Popovich. 
22 Q, You had a valid malpractice case against 
23 Popovich? 
24 A. Yes. I did not know before that. 

Page 114 
1 Q. As of December 16, 2016? 

2 A. Yes. 
3 Q. Why is it that you didn't file that 
4 lawsuit until nearly a year later on November 28, 

5 2017? 

6 A. I believe because Thomas Gooch had some 

7 health issues and then his wife had some health 

8 issues. It took a while. 

9 (WHEREUPON, a certain document was 
10 marked Exhibit No. 11, for 

11 identification, as of 02/19/2020.) 

12 BY MR. FLYNN: 
13 Q. I'm handing you what has been marked as 

14 Exhibit 11. This is one set of your supplemental 

15 Answers to Interrogatories. 

16 First, I'll ask you if that is your 
17 verification and signature at the end? 

18 A. That is my signature. 

19 Q. Again, I don't know if that verification 
20 was attached to this original document. It may have 
21 been. But there's been some confusion with respect 
22 to these verification pages. This is your signature 

23 and you answered these interrogatories, correct? 

24 A. Yeah. 

1 Q. 
Page115 

So this is a valid verification page with 
2 respect to this discovery document; is that a fair 

3 statement? 

4 A. This is supplemental to original answers. 

5 Q, That's your signature and you agree these 

6 are your answers? 
7 A. I've reviewed them and we went over them 
8 and yes, I agree. 

9 Q. And they are accurate? 

10 A. As accurate as we can be. 
11 Q. If I could direct your attention to 
12 Interrogatory No. 26. Do you see that? 

13 A. Okay. Yes, I see it. 

14 Q, This is similar to what we just talked 
15 about a few minutes ago. I'll read the 

16 interrogatory to you. "Identify and describe the 

17 false and misleading infonmation Mast and Popovich 

18 provided to you and explain how you realized for the 

19 first time in December of 2016 that the information 

20 was false and misleading and the dismissal of the 

21 McGuires was a serious and substantial mistake as 
22 alleged in paragraph 56 of your second amended 
23 complaint." 

24 Do you see your supplemental answer here? 

1 A. I see it, yes. 
Page116 

2 Q. You reference the mediation award and 
3 then you state, quote, "At that time Dulberg 

4 realized that Mast's advice to settle with the 

5 McGuires for $5,000 was incorrect because Mast had 
6 cited Dulberg being able to recover in full from 
7 Gagnon as his reasoning." 
8 A. ldo. 

9 Q. Can you explain what that means because I 
10 don't quite understand it. 

11 A. Hans Mast assured me - I want to go back 
12 to 2013, the Fall between October and the signature 

13 of the final release for the McGuires. 
14 

15 

16 
17 

18 
19 

20 

21 

22 

23 
24 

He assured me that, he said - at that 
time he didn't tell me what anybody's policies were. 

He assured me that d we let the McGuires out of the 
case, Gagnon has enough insurance, you're going to 
get everything from him, so it doesn't matter that 

you're carrying the McGuires in the case. 
Q. The next interrogatory is 27. 'Identify 

and describe the expert opinions provided to you in 

December 2016 as alleged in paragraph 57 of your 
second amended complaint including the identity of 

the expert, any opinions and any other information 
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Page117 
1 provided by the ex.pert which caused you to learn in 1 A. 

Q. 
A. 
Q. 

A valid case, yes. 
Page 119 

2 the summer of 2016 and became reasonably aware that 2 - Mast and Popovich? 

Yes. 3 Mast and Popovich did not prope~y represent you." 3 

4 What does the summer of 2016 have to do 4 Why is it you didn't know about this 

5 with your discovery of malpractice? 

6 A. Technically, I was sent Dr. Landlord's 

7 report - I might be off a little by a couple months 

8 here, but I think in July of that year. And I read 

9 ii, but I didn't - you don't catch everything the 

1 o first time you read it. 

11 It was not until later that I caught the 

12 part of the report that was brought to the 

13 attention - it caught my eye when I was sitting 

14 there and reading it. 

15 Q. You didn't read any of this interrogatory 

16 or the original interrogatory as requesting legal 

17 opinions that you had aHeged that gave you notice 

18 that there was a malpractice claim against Mast and 

19 Popovich? 

20 A. Excuse me? 

21 MR. FLYNN: Can you read that back. 

22 (WHEREUPON, the record was read by 

23 

24 

the reporter as requested.) 

1 BY THE WITNESS: 
Page 118 

2 A. The way she said it, I don't understand. 

3 BY MR. FLYNN: 

4 Q. I'll rephrase it. 

5 We've known about this allegation in the 

6 original complaint since it was filed. You received 

7 some legal opinion in 2016. That's why you didn't 

8 know you had a malpractice case against Mast and 

9 Popovich, 

10 We asked you in discovery answers a 

11 couple different ways what those legal opinions are. 

12 You didn't read 26 and 27 as requesting information 

13 about legal opinions? 

14 A. I don't know that an expert witness would 

15 be considered a legal opinion. Wouldn~ that be 

16 more like an attorney? 

17 Q. I'll ask you again. Why is it that you 

18 first became aware of a legal malpractice matter 

5 valid case prior to that date? 

6 A. Because I hadn't talked to anybody that 

7 was a lawyer that specialized in that area. 

8 Q. Whatever it is that he said to you gave 

9 you the basis for believing you had a valid case 

1 O against Mast and Popovich? 

11 A. Very much so, yes. 

12 Q. You're withholding that infonmation from 

13 me right now, as we sit here. You won't teH me 

14 what that expert said, correct? 

15 MS. WILLIAMS: Repeat the question. 

16 (WHEREUPON, the record was read by 

17 the reporter as requested.) 

18 MS. WILLIAMS: I'm asserting attomey-<:lient 

19 privilege on behalf of my client for Gooch's advice 

20 on December- in December of 2016. 

21 However, because I want to move forward 

22 with this deposition, if he can answer the question, 

23 I believe we should go ahead and move forward and 

24 have him answer the question. 

I'll assert the privilege with the 
Page 120 

2 understanding that this may have to be briefed 

3 later. 

4 MR. FLYNN: To be stricken later? 

5 MS. WILLIAMS: Right. 

6 MR. FLYNN: The substance of the answer he can 

7 put on the record. You're Just saying you may move 

8 to strike it later? 

9 MS. WILLIAMS: Right. I want to maintain the 

10 privilege with the objection, but I don't want to 

11 have to call the judge right now. I don't think 

12 it's something we should have to call the judge 

13 about right now. 

14 MR. FLYNN: Just for the record, I believe it's 

15 been placed at issue by virtue of the first amended 

16 complaint. The responses to the statute of 

17 limitation defenses that were raised in very 

18 dispositive motions before Gooch withdrew from the 

19 against Masi and Popovich on or about December 16, 19 case, the gist of that is the discovery rule has 

20 2016? 20 been raised and, therefore, it's our position that 

21 A. December 16th I was talking to a legal 21 the date of discovery has been placed at issue and, 

22 malpractice attorney. 22 accordingly, any legal opinions that were provided 

23 Q. You were told that there was a case 23 to this plaintiff have been exposed and that we're 

24 against - 24 entitled to know what those are. 
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Page 121 
MS. WILLIAMS: Can I also note one more thing? 
MR. FLYNN: Sure. 

MS. WILLIAMS: In the supplemental- in the 

4 request it specifically refers to paragraph 57 of 

5 the second amended complaint, which is different. 

6 MR. FLYNN: It Is different. l'U acknowledge 

7 that. I believe that the prior original 
8 interrogatories asked for any opinions relative to 

9 the discovery of the malpractice. I could be wrong. 

10 There was a reason I asked this and that's why I 

11 believe that's what it was about. 

12 MS. WILLIAMS: So-

13 MR. FLYNN: That particular one I agree with 

14 you is not phrased as calling for -

15 MS. WILLIAMS: Right. That's the question that 

16 was asked. We answered the question that was asked, 

17 which that particular paragraph does not refer to a 

18 legal expert. ltjustmerely-l'llread it out 
19 loud. "It was not until the mediation in December 

20 of 2016 based on the expert's opinion that Dulberg 

21 retain for mediation that Dulberg became reasonably 

22 aware." 
23 I just want it clear that he did answer 

24 the question that was asked. I understand your line 

Page 122 
1 of questioning and we'll agree to move forward. 

2 MR. FLYNN: I believe there were other 

3 discovery requests that did point to that and I 

4 think we can take a break here and I can find them 

5 fairly quickly because I think we're getting close 

6 to the end anyway. 

7 MS. WILLIAMS: Okay. 

8 BY MR. FLYNN: 
9 Q. Did you ever receive any money from the 

1 O mediation award? 

11 A. No. I received money from the bankruptci 
12 itself. It was a surplus bankruptcy. 

13 Q. There was a $300,000 award given in the 

14 mediation. 

Page 123 
1 Q. The Boudins weren't working for free. 

2 They got something out of it, right? 

3 A. Yes. 

4 Q. The trustee took the remainder and paid 

5 off some of your creditors, correct? 

6 A. Correct. All of them. 

7 Q. But the award was paid to the trustee on 

8 your behalf? 

9 A. I believe so. I don't know how it 

10 worked. 

11 Q. How much was the surplus after your 

12 creditors were paid? 

13 A. After just the creditors? 
14 Q. How much did you get? 

15 A. How much did I get? 

16 Q. Yes. 
17 A. A third. 

18 Q. I'm asking how much money did you get? 

19 A. A third of the award. 

20 Q, Dollars. How much money did you gel? 

21 A. Roughly a hundred. 

22 Q. $100,000? 

23 A. I don't know the exact number. It's 
24 roughly a hundred. 

1 Q, 
Page 124 

Was there a check that was issued to you? 
2 A. By the trustee, yes. 

3 Q. Did you cash it? 

4 A. Yes. 

5 Q, At what bank? 

6 A. McHenry Bank & Tnust. 

7 Q. Do you still have an account there? 

8 A. Yes. 
9 Q. Do you have a copy of the canceled check? 

10 A. I'm sure the bank has a photo thing. 
11 Q, You can request a copy of the check, 
12 correct? 

13 A. I could. I could see if they got it. 
14 Q. I would ask you to do that. If you have 

15 A. That did not go to me. That went to 15 any other documentation relative to the payouts that 

16 bankruptcy. 16 were made by the bankruptcy trustee on your behalf, 

17 Q. It was collected on your behalf and paid 17 we are requesting that information. 

18 to the bankruptcy trustee, correct? 18 MR. FLYNN: Why don't we take a break and I'm 
19 A. Correct. 19 going to look for one document and then we're just 

20 Q. All $300,000? 20 about done here. 

21 A. I don't know that because I think- I 21 (WHEREUPON, a recess was had.) 

22 don't know how exactly it works. I heard attorneys 22 MR. FLYNN: Mark these as the next two. 

23 have a lien that's special. I don't know how they 

24 break it up. I assume it goes to the trustee. 

23 

24 
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1 
2 

3 

4 

5 

(WHEREUPON, a certain document was 1 
Page 127 

A. This asks for every way Popovich or Mast 

marked Exhibit No. 12, for 

identification, as of 02/19/2020.) 

(WHEREUPON, a certain document was 

marked Exhibit No. 13, for 

6 identification, as of 02/19/2020.) 

7 BY MR. FLYNN: 

8 0. I'm going to show you what I've marked as 

9 Exhibits 12 and 13. Twelve are your answers to Hans 

10 Mast's interrogatories. Thirteen is your responses 
11 to Popovich's request for production. 
12 Interrogatory No. 1 from Mast asks, 

13 "Identify and describe each and every way that 

2 breached the duty of care. It didn't ask for 

3 Gooch's opinion. 

4 Q. How did you find out that Mast and 

5 Popovich breached the duty of care to you? Because 

6 Gooch told you, right? 

7 A. Yes. 

8 Q. That's what you've alleged here in this 

9 complaint. 

10 A. Yes. 

11 Q. Here I'm asking you, each and every way 

12 that they ever breached a duty of care to you. I 

13 covered the waterfront. You didn't answer --

14 Popovich or Mast breached any duty of care to you, 14 A. On the McGuire case it was between 

15 the date of the breach, and when and how you became 15 October 2013 and January 2014. Yes. There's a 

16 aware of the breach. 0 

17 Do you understand that? 

18 A. Yes. 

19 Q. So how is it they committed malpractice? 

20 A. May I see it? 

21 Q. I'm going to show it to you in a second. 

22 I only have one copy. 

23 This is basically, how did you first 

24 become aware that they committed malpractice? 

Page 126 
1 That's the essence of that interrogatory. 

2 Here is your response. I can show that 

3 to you. It doesn't reflect any discussion with any 

4 malpractice lawyer in December of 2016. 

5 Tellme-

6 A. Let me read it again. We're talking 

7 about No. 1 on this? 

8 Q. Correct. 

9 A. Okay. 

10 Q. You understand it? 

11 A. Yes. 

12 Q. Would you agree that the legal opinion 

13 you received on December 16, 2016 is responsive to 

14 that interrogatory, whatever it is that you were 

15 told? 

16 A. Yes. 

17 Q. You didn't identify this December 16, 

18 2016 discussion in the answer to that interrogatory, 

19 correct? 

20 A. Say that again. 

21 Q. Your discussion with Mr. Gooch on 

22 December 16, 2016, that's referenced in your 

23 original complaint, you didn't respond and identify 

24 it in this answer to the interrogatory, correct? 

16 multitude of things and that's why I listed a range. 

17 Q. I'm asking when you became aware of it, 

18 in that interrogatory. Do you see that? 

19 A. I became aware of that when Thomas Gooch 

20 read them and said there's a problem here. 

21 Q. That's not the way you answered the 

22 interrogatory, correct? 

23 A. I answered the first part. I did not 

24 answer after the comma and the and. 

Page 1.lo 
Q. There's no objection and indication that 

2 any information is being withheld, correct? 

3 A. Excuse me? 

4 Q. There's no objection and an indication 
5 that you're withholding -

6 A. I was not withholding. 

7 Q. I'll show you Exhibit 13. It asks -

8 Exhibit 13 are the production requests to you. 

9 Number 8 asks for you to produce a privilege log 

10 identifying the creator and recipient of any 

11 document withheld, the basis for any claimed 

12 privilege, the date the document was created and the 

13 date the recipient received the document. 

14 The answer is, "The plaintiff is only 

15 withholding attorney-client communication between 

16 his successor counsel." 
17 Is that your answer to the production 

18 request and did I accurately read No. 8? 

19 A. May I consult with her for a minute? 

20 Q. Sure. 

21 THE WITNESS: Can we go off the record? 

22 MS. WILLIAMS: If you can answer the question, 

23 answer the question first. 

24 
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1 BY THE WITNESS: 

2 A. It's been a while since I've done this, 

3 so I'm not sure who the successor counsel is. Is it 
4 her or is it the Boudins or Balke? 

5 BY MR. FLYNN: 

6 Q. I think successor counsel, we can both 

7 agree, the successor counsel in the underlying case 

8 which would be Balke and then Boudin. 

9 You didn't identify any documents 

1 O withheld other than documents between you and 

Page 131 
1 Popovich did wrong and how it injured you? 

2 A. How it injured me? Yeah. 

3 Q. The first part of my question was, did he 

4 tell you exactly what they did wrong in connection 

5 with your - their representation of you? 

6 A. He probably did. I'm not recalling it 

7 right now. I'm pulling a blank. 

8 The parts of the conversation I'm 

9 remembering, and for some reason I'm not pulling it. 

10 We've been at this a while and this is a long thing. 

11 successor counsel, correct? 11 Yes, he said based on what he saw, he saw reason for 

12 THE WITNESS: I believe we waived those, didn1 12 malpractice. 

13 we, for Balke and Boudin? 

14 MS. WILLIAMS: For Balke and Boudin we can 

15 represent that we waived those. 

16 BY MR. FLYNN: 
17 Q. Let me ask a different question. 

18 Did Gooch communicate with you in writing 

19 relative to his opinion that you had a legal 

20 malpractice case against Mast and Popovich? 

21 A. In writing? 
22 Q. Yes. 

23 A. I suppose the agreement between us that 

24 he would represent me because I had the case is a 

13 0. You don't remember any details, as you 

14 sit here? Did you discuss the liability of property 
15 owners in Illinois? 

16 A. Well, if they were just property owners 

17 in the case, that would be one thing, but they 

18 weren't just property owners. 

19 Q. That wasn't my question. I'm asking if 
20 you discussed it? 

21 A. Certainly. 
22 a. You and Gooch discussed the liability of 

23 the McGuires in the case? 

24 A. Yes. 

Page 130 ,-,age 132 
1 document in writing. 1 Q. What did you say to him and what did he 

2 Q. Did he tell you - strike that. 2 say to you? 

3 The discussion that you reference in the 3 A. I showed him the expert opinion. 

4 complaint, paragraph 20 of December 16, 2016, was 4 Q. The chainsaw expert? 

5 that a face-to-face communication with Gooch? 5 A. Yes. 

6 A. What number is that? 6 Q. Did you show him any deposition 

7 Q. Exhibit 4, paragraph 20. The legal 7 transcripts? 

8 opinion you received, was it verbal, was it written? 8 A. Yes. 

9 A. I believe it was verbal. 9 Q. Which ones? 

10 Q. Now, I'm going to ask you what he said. 10 A. All of them. 

11 There was an objection and that will be addressed by 11 Q. And he read them before you talked? 

12 the Court later. Please tell me what Gooch told 12 A. I don~ remember. Like I said, it may 
13 you. 13 have been a few days between our initial meeting and 

14 A. He read what I brought him, looked 14 bringing the whole file that I had and trying to get 

15 through some things, and I don't remember if it was 15 what the Boudins had and letting him go through it. 

16 the same day that we talked to him or he took a day 16 I don't remember how long that took. 

17 or two. I don't remember. He got back to me and he 17 Q. How did you transmit the documents to 

18 said, "You have a case here. You have a valid 18 him-

19 case." 19 A. My brother carried them. 
20 Q. Did he say why? 20 Q. Let me finish. 

21 A. On the basis of what I broughtto him. 
22 Yes. 

23 Q. Specifics, though. I don't want to talk 

24 about generalities. Did he tell you what Mast and 

~ESQUIRE ~ MF0.<\10~ )Oll.lllOl'if 
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23 A. I believe we brought him a box. 
24 Q. So you physically handed the documents to 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1255 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 401 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
133-136 

Page 133 
1 him? 
2 A. I didn't physically hand them. My 

3 brother did. 

4 Q. Did you communicate with Mr. Gooch by 

5 e-mail, at all, leading up to this meeting? 

6 A. No. 

7 Q. Did he ever write you any letters? 
8 A. An e-mail or regular mail or what are you 
9 talking about? 

10 Q. Any letters whatsoever. 

11 A. Throughout the course of his 

12 representation, yes. 
13 Q. Whal about in December of 2016? 

14 A. I believe we started communicating in 

15 December, yes. 

16 Q. But in writing? 

17 A. In e-mails, sure. 
18 Q. Did he discuss -

19 A. We may have. I'm not - whenever we 
20 started -whenever he started sending me things and 

21 going back and forth, I don't remember the exact 

22 date, but it was right after he started representing 

23 me, sure, we exchanged e-mails and started, yes. 
24 Q. When did Gooch begin representing you? 

,-age , .,,. 
1 A. The day that he agreed to represent me. 

2 I believe it would have been the day that he decided 

3 that he had a case. 

4 Q. On or about December 16? 

5 A. Yes. 

6 Q. At that point in time, or shortly 

7 thereafter, he communicated with you in writing the 

8 details of the breach of the standard of care 

9 committed by Popovich and Mast; is that correct? 

10 A. I believe he started to detail those out 

11 in the complaint and we were working it back and 

12 forth trying to get it right. 

13 Q. When did you first exchange drafts of the 

14 complaint? 
15 A. I'd have to look back in the e-mails. I 

16 don't remember the dates. 

17 Q. Did you look for any of these e-mails in 

18 connection with my discovery requests in this case? 
19 A. At the time I think we thought they were 

20 privileged. 

21 Q. That privilege objection wasn't exactly 

22 made. My question is, did you look for them? 

23 A. Did I look for them? I have them. 

24 Q. I would ask that you preserve each and 

t&ESQUIRE 
~ VtfO'.dt)Oti ~Ql\JliQ/'i} 

1 
Page 135 

every communication between you and Mr. Gooch, aU 
2 written communications, even phone records that 

3 might reflect the dates and times of your phone 

4 communications, if any. Did you use a cell phone 

5 back then? 

6 A. I used VOiP over a data line. 

7 Q. Who was your carrier? 
8 A. Comcast. 
9 Q. Is that still your carrier? 

10 A. Yes. 

11 Q. Do you have the same phone that you 
12 utilized? 
13 A. Same phone number for 50 years, yes. 
14 Q. What else could you remember that Gooch 

15 told you on or about the 16th ofDecember 2016 about 

16 Mast and Popovich breaching the standard of care and 
17 how it damaged you? 

18 A. Say that again. 

19 Q. What, if anything, else do you recall 

20 about your discussions with Gooch on December 16 
21 regarding the breach of the standard of care by 

22 Popovich and Mast and how it injured you? 
23 A. We discussed the whole scenario between 
24 October and January and what happened. It was 

1 
Page 136 

pretty detailed. We discussed everything that you 

2 see that's been communicated in the e-mails. He 

3 didn't have much else to go on other than the 

4 documents and the e-mails. 

5 Q. You're talking about the e-mails between 

6 you and Hans from the fall of 2013? 

7 A. Yes. 

8 Q. Ultimately leading to the $5,000 

9 settlement? 

10 A. Yes. 

11 Q. Other than you have a case, what did 

12 Gooch say to you? 

13 A. He said that they definitely committed 

14 malpractice. 

15 Q. Did he ever put this in writing? 

16 A. Did he ever put it in writing? I think 

17 he backed ii up by filing a suit. That's 

18 documented. 

19 Q. Again, the suit wasn't filed until 

20 November of 2017. 

21 
22 
23 

24 

A. Yes, he had some health problems and then 

his wife had some health problems. Believe me, I 

was pushing for him to get that done. 
Q. From December of 2016 until the complaint 

800.211.DEPO (3376) 
EsquireSolutions.com 

C 1256 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 402 of 464

PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 

February 19, 2020 
137-140 

Page 137 Page loo 
1 was filed, you exchanged some drafts of complaints 1 sorry - Gooch on December 16, other than what we 

2 with him? 2 already talked about? 

3 A. I believe he let me see what he wanted to 3 A. I discussed the exact same things that 

4 put in the complaint. I got to review some things. 

5 Of course I had, do this or that's not right In 

6 fact, a couple of these things in here we had to 

7 definitely -you caught one. He totally worded it 

8 wrong. II was wrong. We had to amend. 

9 MS. WILLIAMS: His question was, did he give 
1 O you drafts for you to review? 

11 THE WITNESS: Yes. 

12 BY MR. FLYNN: 

13 Q. These were exchanged by e-mail? 

14 A. I believe so, yes. 

15 0. So you would have records of them? 

16 A. Yes. 
17 Q. Any comments with respect to the 

4 you - the same documents that you already have. We 
5 went over the case that Mast and Popovich had 
6 against the McGuires. He followed through all the 

7 way to the end. We went over the whole case. You 
8 see as much as he did. 

9 0. Did Gooch ever explain to you why the 

10 McGuires would have been liable any more than Mast 

11 explained to you that they wouldn't be liable? 

12 A He said he agreed right away. He said 

13 that's obvious. 

14 0. Did Gooch ever provide you with any cases 

15 or statutes? 

16 A. Provide to me, maybe. Maybe. I don1 
17 know. 

18 pleadings, as well, did you ever ask him questions? 18 
19 Did he explain to you the basis for the allegations 19 

0. Would that be by e-mail? 

A It could be. I was in his office quite a 

20 in the draft complaints, similar to what you did 

21 with Hans? 

22 A. Over many times, yes. 

23 Q. This is all renected in e-mails? 

24 A. Yes. 

t'age 100 

1 0. Ultimately, you didn't file until 

2 November of 2017? 
3 A Correct 

4 Q. Popovich ceased being your lawyer 
5 March 19 of 2015, correct? 

6 A. That sounds about right. 
7 Q. Until December 16, 2016, you didn't have 

8 any reason to believe there was a malpractice case 
9 against-

10 A. Say the date again. 
11 Q. Until December 16, 2016, you didn't have 

12 any other reason to believe there was a malpractice 

13 case against Popovich and Mast? 
14 A I did not know that I had a case, no. 

15 0. You threatened one with respect to the 

16 Gagnon case -

17 A. Yes. 

18 Q. - at another point in time, correct? 

19 A. I think I threatened him a few times in 

20 there. Yeah. I was actually nice to what I really 
21 wanted to say. 

22 Q. Subject to the ruling on these 

23 objections, you don't recall any other specific 
24 details that you discussed with Popovich - I'm 

20 few times. He may have. 
21 0. As you sit here today, other than you 

22 have a case against Popovich and Mast. what did 

23 Gooch tell you specifically that was any different 

24 than what Mast and Popovich told you with respect to 

1 the McGuires' liability? 
Page 140 

2 A. That they were definitely liable. He 

3 tried to say that - like Popovich and Mast were 

4 first- or second-year lawyers and that they may have 

5 made a mistake here. 

6 I said they've got 20 years in this. You 
7 think they'd know the difference. That's the kind 

8 of thing. He agreed with me. Twenty years, yeah, 

9 they should have known better. 

1 O O. Did you ever discuss the specifics of the 

11 McGuires' potential liability with Gooch? 

12 A. Liability with Gooch? 
13 Q. With Gooch, did you ever discuss the 

14 specifics of the McGuires' liability other than he 

15 thinks you have a case? 

16 A. Yes. 

17 0. Did he ever tell you why? What was it? 

18 A. Because he agreed with the expert's 
19 opinion. 

20 O. The expert on the chainsaw? 

21 A. Yes. The liability expert. 

22 Q. The expert said you should use safety 

23 goggles and gloves and things like that? 

24 A He said more than that, but yes. 
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t-age 141 Page 143 
Q. Do you know who commissioned that expen 1 MS. WILLIAMS: Yeah. 

2 report? 
3 A. Boudins. 
4 Q. Do you know when the first draft of that 
5 doctor's expert report was circulated? 
6 A. I heard that Boudin got it in February, 
7 maybe. I don't think I got it until July, but I'm 
8 not sure about that. 
9 Q. July of what year? 

10 
11 
12 
13 

A. 
Q. 

A. 
Q. 

The same year as the mediation. 
Of2016? 
Yeah. 
So you actually read it in advance of the 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

THE REPORTER: Regular delivery, e-tran? 
MS. WILLIAMS: PDF. 

(WHEREUPON, at 4:00 p.m., 
the deposition of PAUL DULBERG 
was concluded.) 

***** 

14 mediation? 14 
15 A. I talked about this earlier. I said yes. 15 
16 You don't catch every1hing the first time you read 16 
17 it. I was sitting there at the mediating table and 17 
18 I was reading it and I caught it and I turned to 18 
19 Randy and I said, after it was over, does this 19 
20 mean - that means. 20 
21 Q. Means what? 21 
22 A. Does this mean the McGuires are liable? 22 
23 Yeah, that means they are liable. He said, call my 23 
24 office after every1hing and I'll give you a name for 24 

t-'age 1-..:: 
1 an attorney you should go see. 
2 MR. FLYNN: Any follow-up, Julia? 
3 MS. WILLIAMS: I have two follow-op questions. 
4 EXAMINATION 
5 BY MS. WILLIAMS: 
6 Q. Did you ever give Hans authority to make 
7 a settlement demand regarding Mr. Gagnon? 
8 A. I think at one time in one of my meltdown 
9 letters I said get whatever you can, but no, I never 
1 O actually signed anything saying you have the right 
11 to offer a settlement. 
12 Q. Did you ever give Hans authority to make 
13 a settlement demand with regard to the McGuires? 
14 A. A demand, no. He said he was going to 
15 probe and see what was out there, and I said, if you 
16 want to do that, that's fine. 
17 MS. WILLIAMS: I have no further questions. 
18 
19 
20 
21 
22 
23 
24 

MR. FLYNN: Signature? 
MS. WILLIAMS: We can waive signature. 
THE REPORTER: Are you ordering this? 
MR. FLYNN: Yes. 
THE REPORTER: Regular delivery, e-tran? 
MR. FLYNN: Yes. 
THE REPORTER: Copy? 

: S'I'l,1'£ OF ILLINOIS } 

2 ) SS: 

3 ~O~NTY OF DUPA~£ ) 

4 T, KAREN' ?:l"LE:GGI, a 1/ot.ary Public 

5 t.'ilhin and for the County or DuPage, Slate of 

6 Illino:s, and a Certifiej Shorthand Reporter of said 

7 sLaLe, do hereby ce!L.i.fy: 

That. previous to t:l.e ccrr.11",er.ccnent of 

9 the cxt!mi:1ation of the witness, the witness was duly 

10 s1s·orn to testify the .,,rwle truth cor:cerninr; lhe 

~l :natters hereir:; 

12 That the loresoing depcsiLion 

13 transcript was r<:pcrted stencgn,p:1:cally by me, 1,as 

;4 thereafter l'."ee'.c:ceci tc typewritir .. ; ·..1r.der rr,y personal 

15 direction, ar.d constiti;.tes a t:r;.ie record of the 

:6 testimony given and t:le proceedings had; 

17 ':'hat the said deposi ticn was taken 

l.8 b1=icre ne at the t:.i.ri:c an:i place specified; 

That I a~ not a relative or e~ployee 

20 or attorney or counsel, nor a rclat~vco or eo.,ployc.e 

21 or such allorney or counsel for any of. the parlies 

22 hereto, nor interesc.ed directly or indirecLy in the 

23 outcome of t:::is act.io::s" 

24 !~ Wl'n;sss ~/HERS.CF, I de hereunto 

800.211.DEPO (3376) 
EsquireSolutions.com 
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PAUL DULBERG 
DULBERG vs THE LAW OFFICES OF THOMAS J, POPOVICH 

February 19, 2020 
145--146 

.. age 145 
set r.:y hand and affix i:;y sea: of office at cn.:..cago, 

2 JLinois this 3rd day cf March, 2020. 

3 

5 Nota.::y Public, l,);,i_fage 

Co1.::nly, lllinois. 

V.y cor.m-,ission axp:res 1/2/24. 

10 
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13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

CGR Cerlifi.cate No, 64-3404 

1 EXA..~lNA'l'ION 

2 Page Line 

3 PAUL Df..'LBERG 

Examination by Mr. Flynn 

5 Examinalion by Ms. l'ii.lliams 

6 

8 E X H 1 B T S 

3 

142 

6 

9 Deposition Exhibit Pogc Linc 

10 Ex:1ibit No. , ........ , ..... , ...... , . , . 47 19 

11 Ex'.libit No. 2. . . . . . . . . . . . . . . . . . . . . . . . . 52 6 

12 Exhibit No, 3 ........ ,., ... , ..... , ... , 6:J 6 

:3 Exhibit No. 4......................... 65 2 

:4 Ex:libit No. s ... ,., ................... 67 :3 

''- Ex:1ibit No. 6 ......................... 79 12 

16 Exnibit No. 7 .......... , .... ,......... 64 8 

17 Lx:'l.ibit No. 8 ......................... 67 10 

:i.8 Cx:libic: No. 9 •.........••••..••....... 91 2 

19 Ex::.ibit Ne, :.0, •. , ......•••.•.•.....•. 101 9 

20 E>::1ib:t. No. 11 ........................ 1:4 10 

21 Er.:l.ib:i., No. 12,, •.• ,,,,.,.,, .. , ... ,.,, 125 2 

V Ex:l.ibl!: No. 13 ........................ 125 5 
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24 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. No. 17 LA 377 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

DEFENDANT HANS MAST'S 
INTERROGATORIES TO PLAINTIFF PAUL DULBERG 

NOW COMES Defendant, Hans Masi, by and through his attorneys, Karbal, Cohen, 

Economou, Silk & Dunne, LLC, and pursuant to the provisions of Illinois Supreme Court Rule 

213, propounds the following interrogatories on Plaintiff, Paul Dulberg, to be answered under oath 

within 28 days: 

DEFINITIONS & INSTRUCTIONS 

The pronoun "you" refers to Plaintiff, Paul Dulberg, to whom this production request is 

addressed, as well as their agents, representatives, employees, anyone acting on his behalf, and 

unless privileged, his attorneys. 

The term "document" as used herein means all records, papers, and books, transcriptions, 

pictures, drawings, or diagrams of every nature, whether transcribed by hand or by mechanical, 

electronic, photographic, or other means, as well as sound reproduction of oral statements or 

conversations by whatever means made, whether in your actual or constructive possession or under 

your control or not, relating or pertaining in any way to the subject matters in connection with 

which it is used, and includes originals, all file copies, and all other copies, no matter how prepared, 

and all drafts prepared in connection with such writing, whether used or not, including by way of 

2315830 

EXHIBITD 
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illustration and not by way of limitation, the following: books, records, contracts, agreements, 

expense accounts, canceled checks, catalogues, price lists, sound and tape recordings, 

memorandum (including wriuen memoranda of telephone conversations, other conversations, 

discussions, agreements, acts, and activities), minutes, diaries, calendar or desk pads, scrapbooks, 

notebooks, correspondence, emails, bulletins, circulars, forms, pamphlets, notices, statements, 

journals, postcards, letters, telegrams, reports, intra-office communications, photographs, 

microfilm, maps, and deposition transcripts, whether prepared by you for your own use or for 

transmittal or received by you. 

INTERROGATORIES 

1. Identify and describe each and every way that Popovich or Mast breached any 

duty of care to you, the date of the breach, and when and how you became aware of the breach. 

ANSWER: 

2. Identify the date and location of any discussion between you and Mast in which 

Mast represented to you that there was no possibility of any liability against William or Caroline 

McGuire and/or Auto Owners Insurance Company, and identify what you said to Mast, and what 

he said to you. 

ANSWER: 

3. Identify the other property owned by the McGuire's as alleged in paragraph 50 of 

your Second Amended Complaint. 

ANSWER: 

2315830 2 
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4. When did you or your attorneys (following the withdrawal by Popovich and Mast) 

first learn that the McGuire's had an insurance policy that potentially would have covered the 

claim for an amount greater than $ I 00,000? 

ANSWER: 

Respectfully submitted, 

GEORGE K. FLYNN 
KARBAL COHEN ECONOMOU SILK DUNNE, LLC 
ARDC No. 6239349 
150 So. Wacker Drive, Suite 1700 
Chicago, Illinois 60606 
(312)431-3700 
Attorneys for Defendants 
gflvnn@karball aw .com 

23 l 58J0 

Isl George K. F(rnn 

GEORGE K. FL Y1'.'N 

KAR BAL COHEN ECONOMOU SILK DUNNE, LLC 

3 
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.,., FILED "" Env: 9649054 
McHenry County, Illinois 

17LA000377 
Date: 7/212020 9:30 AM 

Katherine M. Keefe 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUit1•rk 01 the Circuit court 

MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

VS. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 17 LA 377 

NOTICE OF SERVICE OF DISCOVERY DOCUMENTS 

TO: Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Finn 
111 W. Washington Street, Suite 1437 
Chicago, IL 60602 
ed@clintonlaw.net 
juliawilliams@clintonlaw.net 
Marywinch(aJclintonlaw.net 

PLEASE TAKE NOTICE that on the 2"'1 day of July 2020 we served the parties via 
email: 

Defendant, The Law Offices of Thomas J. Popovich, P.C.'s: 

• Supplemental Requests for Production to Plaintiff; 

a copy of which is attached hereto and herewith served upon you. 

Dated this 2"ct day of July 2020. 

K.ARBAL I COHEN I ECONOMOU I SILK I DUNNE I LLC 

By: /s/ Georoe K. Flr1111 
One of their Attorneys 

GEORGE K. FLYNN (ARDC No. 6239349) 
K.ARBAL COHEN ECONOMOU SILK DUNNE, LLC 
150 So. Wacker Drive, Suite 1700 
Chicago, Illinois 60606 
(312) 431-3700 
gflynn(ti;karba 1 law. com 

EXHIBITE 
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CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing DEFENDANT'S NOTICE OF SERVICE 

OF DISCOVERY DOCUMENT was served upon: 

Edward X. Clinton, Jr. 
Julia C. Williams 
The Clinton Law Finn 
111 W. Washington Street, Suite 1437 
Chicago, IL 60602 
312-357-1515 
ed(mclintonlaw.net 
juliawilliams@clintonlaw.net 
Marywinch@clintonlaw.net 

by email on July 2, 2020. 

Isl Georoe K. Flvnn 
One of their Attorneys 

2 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

VS. No.17LA377 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

DEFENDANTS, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.'S 
SUPPLEMENTAL REQUESTS FOR PRODUCTION TO PLAINTIFF 

NOW COMES Defendant, The Law Offices of Thomas J. Popovich, P.C. by and through 

its attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, and pursuant to the provisions of 

Illinois Supreme Court Rule 214, respectfully requests Plaintiff, Paul Dulberg, to produce within 

28 days at the law offices of Karbal, Cohen, Economou, Silk & Dunne, LLC, 150 South Wacker 

Drive, Suite 1700, Chicago, Illinois 60606, the following photographs, documents, objects, and 

other tangible things: 

SUPPLEMENTAL PRODUCTION REQUESTS 

I. Any and all documents relating to your "discovery" of any alleged breach of the 
standard of care or legal malpractice by Popovich or Mast, and which caused you damages or 
lllJUry. 

RESPONSE: 

2. Any and all documents relating to any consultation or advice you received from 
any attorney or "legal expert" or legal malpractice expert which formed the basis for your alleged 
discovery of Mast's and Popovich's breach or breaches of the standard of care while they 
represented you in your claim or lawsuit against William and Caroline McGuire and David 
Gagnon. 

RESPONSE: 

2690892 
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3. Any and all documents regarding or reflecting advice from any attorney or legal 
expert, including but not limited to Tom Gooch, including but not limited to your communications 
with Tom Gooch in December 2016 (up to and including the date of the filing of your original 
complaint against Popovich and Mast), which relate to your discovery ofany breach of the standard 
of care by Popovich or Mast and proximately caused damages or injury resulting therefrom. 

RESPONSE: 

4. Any and all documents regarding any damages you suffered at any time as a result 
of any breach of the standard of care by Popovich or Mast in their representation of you or 
provision of legal services to you. 

RESPONSE: 

5. Any and all documents which provide or fonn the basis for your contention that 
you did not discover until December I 6, 20 I 6 that you had been injured or damaged by Mast or 
Popovich's negligence in representing you in the claim or lawsuit against William and Caroline 
McGuire. 

RESPONSE: 

6. All documents, including letters and email communications between Tom Gooch 
on the one hand, and you on the other hand, regarding legal advice he provided to you on December 
I 6, 20 l 6 and thereafter, that you "had a malpractice case" against Popovich, as testified by you at 
pages 129-142 of your discovery deposition from February 19, 2020. 

RESPONSE: 

7. Any and all documents reflecting opinions by attorney Randy Baudin regarding the 
liability of the McGuire's, whether the advice or opinions were rendered at your mediation of the 
underlying case (on or about December 16, 2016) or prior thereto, as testified at your discovery 
deposition on February 19, 2020 (see page 141). 

RESPONSE: 

Respectfully submitted, 

Isl George K. F(rnn 

2690892 2 
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GEORGE K. FLYNN 
KARBAL COHEN ECONOMOU SILK DUNNE, LLC 

ARDC No. 6239349 
150 So. Wacker Drive, Suite 1700 
Chicago, lllinois 60606 
(312)431-3700 
Attorneys for Defendants 
gflvnn(iiJkarballaw .com 

2690892 

GEORGE K. FLYNN 
KARBAL COHEN ECONOMOU SILK DUNNE, LLC 
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George Flynn 

From: 
Sent: 
To: 
Subject: 

Thank you. 

George Flynn 

Thursday, September 17, 2020 4:06 PM 

Paul Dulberg 
RE: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit 

Court of McHenry County, IL No. No. 17 LA 377) 

Pursuant to Illinois Supreme Court Rule 201(k), please advise when the supplemental discovery answers and documents 
will be served. As I indicated in court on September 10, I plan to file a motion to compel very soon if we do not receive 

the sworn answers and all responsive documents. 

Best regards, 

-----Original Message-----
From: Paul Dulberg <Paul_Dulberg@comcast.net> 
Sent: Thursday, September 17, 2020 11:19 AM 

To: George Flynn <gflynn@karballaw.com> 
Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of McHenry County, IL 
No. No. 17 LA 377) 

Dear Mr Flynn, 

Please find the attached files named 2020-09-17 _Appearance Pro se.pdf and 2020-09-17 _ProofOfDelivery.pdf 

I have filed these with the McHenry County Clerk via the i2file web site. 

Thank you, 

Paul 

Paul Dulberg 

847-497-4250 

GROUP EXHIBIT F 
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George Flynn 

From: 
Sent: 
To: 
Cc: 

George Flynn 
Saturday, August 29, 2020 8:59 PM 
Julia WIiiiams 
Ed Clinton; Mary Winch; Linda Walters 

Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit 
Court of McHenry County, IL No. No. 17 LA 377) 

Julia: 

1 write pursuant to rule 20l(k) and rule 219(c). Mr. Dulberg is late in responding to discovery pursuant the the extension 

you requested, and to which i agreed. 

It is finally time for Mr. Dulberg to properly answer discovery in conformity to his allegations, and relative to the matters 
which he has placed at issue. 

Once the Gooch discovery is produced, I would like to immediately depose Dulberg and Gooch. Please pass this along to 

your client. 

You and your firm have been nothing but professional and it was a pleasure working with you. 

Best regards, 

On Aug 18, 2020, at 2:13 PM, George Flynn <gflynn@karballaw.com> wrote: 

Julia: 

This correspondence is being forwarded pursuant to Illinois Supreme Court Rule 201{k). 

I just received your firm's motion to withdraw. If you could please pass along to Mr. Dulberg or his new 
counsel, that we must insist on the outstanding written discovery being answered by August 27, 2020 
per our agreement below, it would be appreciated. 

I think we have been very patient with Mr. Dulberg in responding to discovery which has been directed 
at his assertion of the discovery rule in this case, where he is attempting to overcome a statute of 
limitations defense {issues which are evident from the face of the pleadings and the applicable statutes 
involved). 

The supplemental discovery we served merely clarified and more specifically identified communications 
and documents which were the subject of prior discovery requests, and some of which were identified 
at Mr. Du/berg's discovery deposition taken on February 19, 2020. 

Please feel free to contact me if you would like to discuss this matter. 

Very truly yours, 
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From: Julia WIiiiams <juliawilliams@clintonlaw.net> 

Sent: Thursday, July 30, 2020 10:07 AM 
To: George Flynn <gflynn@karballaw.com> 
Cc: Ed Clinton <ed@clintonlaw.net>; Mary Winch <marywinch@clintonlaw.net> 
Subject: Fwd: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of 
McHenry County, IL No. No. 17 LA 377) 

Dear George, 

Are you agreeable to an extension of 28 days on these answers? 

Best Regards, 

Julia Williams 
Of Counsel 
The Clinton Law Firm 
111 W. Washington, Ste. 1437 
Chicago, IL 60602 

P:312.357.1515 
F: 312.201.0737 
juliawilliams@clintoniaw.net 

This message may be privileged and confidential. If you are not the intended recipient, please delete the 

email and notify the sender immediately. 

Begin forwarded message: 

from: Linda Walters <lwalter,@KARBALLAW.com> 

Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. 
(Circuit Court of McHenry County, IL No. No. 17 LA 377) 
Date: July 2, 2020 at 11:11:39 AM CDT 
To: !led@dinton!aw.nee 1 <ed@c!inton!aw.net>1 11 iuHawilHams@ciinton!aw J1et 11 

<i u!iawil !ia rns@Jcl intonlavv .net>, 11 Maryw! nch@ctinto n!aw .net 1' 

<Marvwi nch(w clin ton I avv .net> 
Cc: George Flynn <gtlynn@karballaw.com> 

On behalf of George Flynn, please see the attached: 

• Supplemental Request for Production to Plaintiff; and 
• Notice of Service of Discovery Document -Supp. RFP to Plaintiff 

Thank you. 

Linda Walters 

Karbal I Cohen I Economou I Silk I Dunne I LLC 

2 
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150 S. Wacker Drive 
Suite 1700 
Chicago, IL 60606 

<imageOOl,jpg> 

P: (312) 431-3641 

<image002,png> 

F: (312) 431-3670 

<image003,png> 

E: lwalters@KARBALLAW.com 

CONFIDENTIALITY NOTE: 
This electronic message transmission contains lnformat;on from the !aw firm of Karba!, Cohen, Economou, Silk 
& Dunne, LLC. which may be confidentia.! er privileged. The information is intended to be for the use of the 
individual or entity named above. tf you are not the intended recipient, please immediately delete thls e~mai! and 
be aware that any disclosure, copying, distribution or use of the contents of this information is prohibited. 

3 
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George Flynn 

From: 
Sent: 
To: 
Cc: 

George Flynn 
Thursday, July 30, 2020 10:12 AM 
Julia WIiiiams 
Ed Clinton; Mary Winch 

Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit 

Court of McHenry County, IL No. No. 17 LA 377) 

Hi Julia. Yes, agreed. 

On Jul 30, 2020, at 10:07 AM, Julia WIiiiams <juliawilliams@clintonlaw.net> wrote: 

Dear George, 

Are you agreeable to an extension of 28 days on these answers? 

Best Regards, 

Julia Williams 
Of Counsel 
The Clinton Law Firm 
111 W. Washington, Ste. 1437 
Chicago, IL 60602 

P:312.357.1515 
F: 312.201.0737 
juliawil!idms@clintoniaw.net 

This message may be privileged and confidential. If you are not the intended recipient, please delete the 
email and notify the sender immediately. 

Begin forwarded message: 

from: Linda Walters <lwalters@KARBALlAW.com> 
Subject: PAUL DULBERG v, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. 
(Circuit Court of McHenry County, IL No. No, 17 LA 377) 
Date: July 2, 2020 at 11:11:39 AM CDT 
To: 11 ed@cllntonlaw,net 11 <ed@cflnton!aw,net>, 11 iulia1.'>1ill!ams@clinton!aw.net

11 

<i uiiawi!lla rns(a) cl i nton law .n et>1 Hf Via rywin ch (W cl inton!aw. net 
11 

<rv!arywl nch (a}cl inton!aw. net> 

Cc: George Flynn <gflynn@karballaw.com> 

On behalf of George Flynn, please see the attached: 

• Supplemental Request for Production to Plaintiff; and 
• Notice of Service of Discovery Document - Supp. RFP to Plaintiff 
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Thank you. 

Linda Walters 

Karbal I Cohen I Economou I Silk I Dunne I LLC 
150 S. Wacker Drive 
Suite 1700 
Chicago. IL 60606 

<phone_ 3aef 1e25-edO 1-4e86-9c05-5 58 77 d9 3199 b.jpg> 

P: (312) 431-3641 

<fax_ b4 7779 be-2 f 12-4a 09-9ce3-8 7f 494 7 c34ef.p ng> 

F: (312) 431-3670 

<e nve lope_ 5 540fafc-2 f 13-4 c5f-af64-a 2c20113 03 7 b .png> 

E: lwalters@KARBALLAW.com 

CONFIDENTIALITY NOTE: 
This electronic message transrni$slon contains information from the !aw firm of Karbaf, Cohen, Economou, Silk 
& Dunne, LLC. which may be confidential or privileged. The information is intended to be for the use of the 
individuat or entity named above. If you are not the intended recipient, please immediately delete this e~mai1 and 
be aware that any disdosure, copying, distribution or use of the contents of thts information is prohibited. 

<2691756vl - Supplemental Request for Prod. to Plaintiff.PDF> 
<2691837vl. Notice of Service of Discovery Documents -- Supplemental RTP to Plaintiff (FS).PDF> 

2 
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George Flynn 

From: 
Sent: 
To: 
Cc: 
Subject: 

Julia: 

George Flynn <gflynn@karballaw.com> 
Tuesday, September 1, 2020 10:31 AM 
Julia WIiiiams 
Ed Clinton, Mary Winch, Linda Walters 
RE: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit 
Court of McHenry County, IL No. No. 17 LA 377) 

Thank you. I understand the position you and your firm are in. I will plan to either file a motion to compel, or advise the 

court of our intentions to file a motion on September 10. 

Stay safe. 

Very Truly Yours, 

George Flynn 

Karbal I Cohen I Economou I SIik I Dunne I LLC 
150 S. Wacker Drive 
Suite 1700 
Chicago, IL 60606 

P: (312) 431-3622 

F: (312) 431-3670 

E: gfiynn@karballaw.com 

CONFIDENTIALITY NOTE: 
This electronic message transmission contains information from the law fi1m of Karba1, Cohen, Economou, Silk & Dunne, LLC. which may be confidentiaf 
or privileged. The information is intended to be for the use of the individual or entity named above, If you are not the intended recipient, please 
immediately de!ete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information is prohibited. 

From: Julia WIiiiams <juliawilliams@clintonlaw.net> 
Sent: Monday, August 31, 2020 8:45 AM 
To: George Flynn <gflynn@karballaw.com> 
Cc: Ed Clinton <ed@clintonlaw.net>; Mary Winch <marywinch@clintonlaw.net>; Linda Walters 

<lwalters@KARBALLAW.com> 
Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of McHenry County, 

IL No. No. 17 LA 377) 

Dear George, 

I will certainly pass this along to our client. 

Unfortunately, because we are withdrawing, we are not comfortable answering discovery when another counsel may be 

appearing. Mr. Dulberg is seeking new counsel and would like to have his new counsel answer. I expect that we will be 
withdrawing on September 10, 2020. The court will grant Mr. Dulberg 21 days to find alternative counsel. Based upon 
this, it is unlikely that any answers to supplemental discovery will be prepared prior to the end of September. 
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Thank you again for your time and courtesy in this case. It has been nice to work with you as well. 

Best regards, 

Julia Williams 
Of Counsel 

The Clinton Law Firm 

111 W. Washington, Ste. 1437 
Chicago, IL 60602 
P:312.357.1515 
F: 312.201.0737 
juliawi1liams@c1intonlaw.net 

This message may be privileged and confidential. If you are not the intended recipient, please delete the email 

and notify the sender immediately. 

On Aug 29, 2020, at 8:58 PM, George Flynn <gflynn@karballaw.com> wrote: 

Julia'. 

I \\Tite pursuant to rule 201(k) and rule 219(c), Mr, Dulberg is late in responding to discovery pursuant the the 
extension you requested, and to which I agreed. 

It Ls finally time for Mr. Dulberg to properly answer discovery in conformity to his allegations, and relalive to the 
matters which he has placed at issue. 

Once the Gooch discovery is produced, I would like to immediately depose Dulberg and Gooch. Please pass this along 
to your client. 

·You and your firm have been nothing but professional and it was a pleasure working with you. 

Best regards, 

George Flynn 

Karbal I Cohen I Economou I Silk I Dunne I LLC 
150 S. Wacker Drive 
Suite 1700 
Chicago, IL 60606 
<phone_3aef1 e25-ed01-4e86-9c05-55877d93199b.jpg> P: (312) 431-3622 
<fax b47779bc-2f12-4a09-9ce3-87f4947c34ef.png> F: (312) 431-3670 
<envelope_5540fafc-2f13-4c5f-af64-a2c20113037b.png> E: oflvn11@karbailaw.com 

CONFIDENTIALITY NOTE: 
This electronic message transmission contains information from the law fim1 of Karba1, Cohen, Economou, Silk & Dunne, LLC. 
which may be confidential or privileged. The information is intended to be for the use of the individual or entity named above. ff you 
are not the intended recipient, please immediately de:ete this e~mail and be aware that any disclosure, copying, distribution or use of 
the contents of this information is prohibrted. 

On Aug 181 2020, at 2:13 PM, George Flynn <gfly·nn<<1 karbti!Ln\·.cmn> wrote: 

Julia: 

This correspondence is being forwarded pursuant to Illinois Supreme Court Rule 201(k). 

2 
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I just received your firm's motion to withdraw. If you could please pass along to Mr. 
Dulberg or his new counsel, that we must insist on the outstanding written discovery 
being answered by August 27, 2020 per our agreement below, it would be appreciated. 

I think we have been very patient with Mr. Dulberg in responding to discovery which has 
been directed at his assertion of the discovery rule in this case, where he is attempting 
to overcome a statute of limitations defense (issues which are evident from the face of 
the pleadings and the applicable statutes involved). 

The supplemental discovery we served merely clarified and more specifically identified 
communications and documents which were the subject of prior discovery requests, 
and some of which were identified at Mr. Dulberg's discovery deposition taken on 
February 19, 2020. 

Please feel free to contact me if you would like to discuss this matter. 

Very truly yours, 

From: Julia Williams <iuliawilliams@clintonlaw.net> 
Sent: Thursday, July 30, 2020 10:07 AM 
To: George Flynn <gf!ynn(@k;:;rba!!aw.com-=> 
Cc:Ed Clinton <ed@clintonlaw,net>; Mary Winch <macvwinrhiiDclintonlaw net> 
Subject: Fwd: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. 
(Circuit Court of McHenry County, IL No. No.17 LA 377) 

Dear George, 

Are you agreeable to an extension of 28 days on these answers? 

Best Regards, 

Julia Williams 
Of Counsel 
The Clinton Law Firm 
111 W. Washington, Ste. 1437 

Chicago, IL 60602 
P:312.357.1515 
F: 312.201.0737 
j u!iawi!na ms@c! i ntonl av,/. net 

This message may be privileged and confidential. If you are not the intended recipient, 
please delete the email and notify the sender immediately. 

Begin forwarded message: 

From: Linda Walters <!vs1aiters@l</\RBALLAVV.com> 
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Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C, et al. (Circuit Court of McHenry County, IL No. No. 17 

LA 377) 
Date: July 2, 2020 at 11:11:39 AM CDT 

To: 11 ed@dintonlavv.net 1
' <ed@clintoniaw,net>, 

11 jul iawi I !ia ms@cl intonlaw .net1
! <I u 1 iawllliams@c! int on !aw .net> 

1 

11 Marywinch@clintonlaw.net 11 <Marywinch@c!intontaw.net> 

Cc: George Flynn <gflynn@)karballaw,com> 

On behalf of George Flynn, please see the attached: 

• Supplemental Request for Production to Plaintiff; and 

• Notice of Service of Discovery Document -Supp, RFP to Plaintiff 

Thank you, 

Linda Walters 

Karbal I Cohen I Economou I Silk I Dunne I LLC 
150 S, Wacker Drive 
Suite 1700 
Chicago, IL 60606 

<image:001.jpg> 

P: (312) 431-3641 

<iruageoo2.png> 

F: (312) 431-3670 

<irnageoo3.png> 

E: lwa!ters@KARBALLAW com 
CONFIDENTIALITY NOTE: 
This electronic message transmission contains information from the law firm of Karbal, 
Cohen, Economou, Silk & Dunne, LLC. which may be confidential or privileged. The 
information is intended to be for the use of the individual or entity named above. If you are 
not the intended recipient, please lmmediatefy delete this e~mail and be aware that any 
disdosure, copying, distribution or use of the contents of this information is prohibited. 

<image002.png><image003.png><image001,jpg> 
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••FILED•• Env: 14019112 
McHenry County, Illinois 

17LA000377 
Date: 7/13/2021 1 :29 PM 

Katherine M. Keefe 
Clerk of the Circuit Court 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

VS. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 17 LA 377 

DEFENDANTS THE LA \V OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
MAST'S MOTION TO SUPPLEMENT DEFENDANTS' MOTION TO COMPEL AND 

TO REQUEST HEARING ON PLAINTIFF'S COMPLIANCE WITH APRIL 6, 2021 
ORDER ON DEFENDANTS' MOTION TO COMPEL 

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (collectively 

"Popovich"), by and through their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, 

and for their Motion to Supplement Defendants' Motion to Compel and To Request Hearing on 

Plaintiffs Compliance with April 6, 2021 Order on Defendants' Motion to Compel, state as 

follows: 

I) Defendants are bringing this motion to supplement their prior Motion to Compel 

and request a hearing on Plaintiffs compliance with the Court's April 6, 2021 Order (attached as 

Ex.A). 

2) The Defendants never received a file-stamped copy of the draft order which their 

counsel submitted to the Court for entry on April 2, 2021 (see Group Ex. B, April 2, 2021 email 

from Linda Walters, and attached Order). Defendants never received a response, nor received 

electronic notice of the entry of the Order on April 6, 2021, and accordingly did not diary the 

June 14, 2021 hearing, and thus did not appear. 

2926478 Page 1 of3 

C 1278 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 424 of 464

3) In the Court's April 6, 2021 Order granting Defendants' motion to compel, the 

Court ordered the Plaintiff to serve a supplemental answer to Mast's Interrogatory No. l, and 

amend its responses to Popovich's Supplemental Request. The Court further ordered, "Plaintiff 

is directed to provide specific answers and responses to each interrogatory and production 

request. 

4) On June 1, 2021, the Plaintiff served Exhibit C (Plaintiff's Amended Additional 

Answer to Defendant Hans Mast's Interrogatory to Plaintiff Paul Dulberg), and Exhibit D 

(Plaintiff's Amended Additional Response to Defendant The Law Offices of Thomas J. 

Popovich, P.C.'s Supplemental Request for Production). Dulberg also produced fourteen pages 

of bates labeled records (See Ex. E). 

5) The Plaintiff has not complied with the Court's April 6, 2021 Order. 

Accordingly, Defendants respectfully request that the Court strike the non-responsive portions of 

Exhibits C, D, and E and close written discovery. 

6) With respect to Exhibit C, Dulberg provide a "non-answer." Dulberg was ordered 

to specifically answer each discovery request. Mast's Interrogatory No. I states as follows: 

Identify and describe each and every way that Popovich or Mast breached any duty of care to 

you, the date of the breach, and when and how you became aware of the breach. Dulberg's 

amended additional answer does not describe how there was a breach of the standard of care, he 

simply identifies a discovery date (December 12, 2016) based upon a binding mediation order. 

He does not describe the breach of the standard of care, or how, specifically, he became aware of 

it. He simply writes, "He knew the defendants breached the standard of care due him based upon 

a verbal discussion with Attorney Tom Gooch on December 16, 2016." He does not describe the 

292647S Page 2 of3 
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discussion or explain how the standard of care was breached, or why his discussion with Tom 

Gooch enlightened him as to the breach. 

7) Moreover, Popovich's supplemental requests for production are aimed 

specifically at identifying how Dulberg "discovered" his breach of the standard of care, and 

when he recognized damages as a result of same. In Exhibit D, Dulberg's amended additional 

response, Dulberg simply attaches various pages from pleadings in this case. He does not attach 

any discoverable materials, such as emails, letters, etc. Instead, he is simply regurgitating his 

position in this case. As previously argued in Defendants' Motion to Compel and at hearing, if 

Dulberg has no documents responsive to the discove1y requests, and he has no basis for a tolling 

of the statute of limitations in this case, then his answer should simply state, "none." Enough is 

enough. Dulberg 's non-responses to this discovery requests should be stricken, and he should be 

batTed attempting to present any additional evidence in support of his tolling theory. 

WHEREFORE Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans 

Mast, respectfully request that this Court grant their Motion to Supplement Defendants' Motion 

to Compel and set hearing on Plaintiff's compliance with April 6, 2021 Order on Defendants' 

Motion to Compel, and for any and all further relief this Court deems just and appropriate. 

GEORGE K. FLYNN 
KARBAL COl!E?-: EC0?-:OM0U SILK DUNNE, LLC 
ARDC No. 6239349 
150 So. Wacker Drive, Suite 1700 
Chicago, Illinois 60606 
(312)431-3700 
Attorneys for Defendants 
gfl vn n(U,;ka rba 1 law. com 

Respectfully submitted, 

Isl George K. Flimn 

GEORGE K. FLYNN 
KARB.!\L COHEN ECONOMOU SILK DUNNE, LLC 

2926478 Page 3 of 3 
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ORDER 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 
vs. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

No.17 LA377 

FILED 

APR - 6 2021 
kATHEAINE M. t:EEl't. 

f~cHENF!\' CtY. CIR. Cl.I;. 

This matter coming to be heard for status and continued hearing on Defendant's Motion to 

Compel, the court having heard argument, it is hereby ordered: 

J) Defendant's motion is granted and Plaintiff is required by June l, 2021 to serve a 
supplemental answer to Mast's Interrogatory #1 (served on Plaintiff on March 22, 2019), 
and Amended Responses to Popovich's Supplemental Production Requests. Plaintiff is 
directed to provide specific answers and responses to each interrogatory and production 
request. 

2) Plaintiffs objections of "undue burden" raised in its initial responses to Popovich's 
Supplemental Requests for Production numbers I-7 are overruled. 

3) This matter is set for a hearing on June 14, 2021 at 1:30 p.m. for status on Plaintiffs 
compliance with this order and to detennine whether hearing is necessary for rulings on 
objections contained in the transcript of the discovery deposition of Paul Dulberg. 

Prepared by: 
Atty. No. Gl,orge K. Flynn 

ARDC #6239349 
Name: 

Attorney for; 
Address: 
City: 
Telephone: 
E-Mail: 

Karbal, Cohen, Economou, 
Silk & Dunno, LLC 
Defendants 
150 S. Wacker Drive, Suite 1700 
Chicago, IL 60606 
(312) 431-3700 
gflynn@karballaw.com 

......................................................... , 2021 
ENTER: 

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY 

EXHIBIT A 
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Linda Walters 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Linda Walters <lwalters@karballaw.com> 
Friday, April 2, 202110:17 AM 
proposedorders 
contact@lawofficeofalphonsetalarico.com; George Flynn 
RE: Paul Dulberg v. The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (Circuit 
Court of McHenry County, IL Case No.: 17 LA 000377) 
2868280v1 - Proposed Order (4-2-21).PDF; 2867639v1 - Proposed Order (4-2-21).DOCX 

On behalf of George Flynn, attached is a copy of a proposed order in both word and pdf format relative to the above, All 
counsel of record have been copied on this email. 

Thank you. 
Linda Walters 

Asst. to George Flynn 

Linda Walters 

Karbal I Cohen I Economou I Silk I Dunne I LLC 
150 S. Wacker Drive 
Suite 1700 
Chicago, IL 60606 

P: (312) 431-3641 

8 F: (312) 431-3670 

E: fwa!ters@karbal!aw.com 

CONFIDENTIALITY NOTE: 
This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne, LLC. which may be confidential 
or privileged. The information ls intended to be for the use of the individual or entity named above. If you are not the fntended recipient, please 
immediately delete this e-maH and be aware that any disclosure, copying, dis!ribu!lon or use of the contents of this information is prohibited. 

Linda Walters 

Karbal I Cohen I Economou I Silk I Dunne I LLC 
150 S. Wacker Drive 
Suite 1700 
Chicago, IL 60606 

P: (312) 431-3641 

8 F: (312) 431-3670 

E: lwalters@karballaw.com 

CONFIDENTIALITY NOTE: 
This etectronic message transmission contains information from the law firm of Karba!, Cohen, Economou, Silk & Dunne, LLC. which may be confiden!ia! 
or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended recipient, please 
immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information is prohibi!ed. 

1 GROUP EXHIBIT B 
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ORDER 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 
vs. 

THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C., and HANS MAST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

No. 17 LA 377 

This matter coming to be heard for status and continued hearing on Defendant's Motion to 

Compel, the court having heard argument, it is hereby ordered: 

I) Defendant's motion is granted and Plaintiff is required by June I, 2021 to serve a 
supplemental answer to Mast's Interrogatory #l (served on Plaintiff on March 22, 2019), 
and Amended Responses to Popovich's Supplemental Production Requests. Plaintiff is 
directed to provide specific answers and responses to each interrogatory and production 
request. 

2) Plaintiff's objections of "undue burden" raised in its initial responses to Popovich's 
Supplemental Requests for Production numbers 1-7 are overruled. 

3) This matter is set for a hearing on June 14, 2021 at 1:30 p.m. for status on Plaintiffs 
compliance with this order and to determine whether hearing is necessary for rulings on 
objections contained in the transcript of the discovery deposition of Paul Dulberg. 

Prepared by: 
Atty. No. George K. Fly·nn 

ARDC #6239349 
Name: Karbal, Cohen, Economou, 

Silk & Dunne, LLC 
AHorne)' for: Defendants 
Address: 150 S. Wacker Drive, Suite 1700 
City: Chicago, IL 60606 
Telephone: (312) 431-3700 
E-Mail: gtlynn@karballaw.com 

......................................................... , 2021 
ENTER: 

Judge Judge's No. 

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY 
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IN THE CIRCUIT COURT OF THE TWENTY .SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

V. 

THE LAW OFFICE OF THOMAS J. 
POPOVICH, P.C., and HANS MAST 

Defendants. 

) 
) 
) 
) 
) 
) Case No. 17LA 377 
) 
) 
) 
) 
) 

PLAINTIFF'S AMENDED ADDITIONAL ANSWER TO DEFENDANT 
HANS MAST'S INTERROGATORY TO PLAINTIFF PAUL DULBERG 

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. 

Talarico, and for his Amended Additional Answer to Defendant Hans Mast's 

Interrogatory #1 states as follows: 

1. Identify and describe each and every way that Popovich or Mast breached any 

duty of care to you, the date of the breach, and when and how you became aware 

of the breach. 

ANSWER: Between October 2013 and January 2014, Mast told Dulberg that Illinois 

law does not permit a recovery against the McGuires' in the circumstances of 

Dul berg's case and that he would not receive any recovery from the McGuires. Mast 

advised Dulberg that the judge would rule in favor of the McGuires on a motion tor 

summary judgment. 

1 
EXHIBITC 

C 1284 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 430 of 464

Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be 

able to seek and receive a full recovery from Gagnon. 

AMENDED ADDITIONAL ANSWER: Dulberg discovered the pecuniary injury 

on December 12, 2016 based upon a binding mediation award and knew he had a 

legal malpractice case on December 16, 2016. He knew that the Defendants breached 

the standard of care due him based upon a verbal discussion with Attorney Tom Gooch 

on December 16, 2016. 

Dulberg discovered in the defendants' document disclosure, POP 000192, that Mast 

had in fact sent the McGuires· attorney a $7,500.00 offer on October 22, 2013 

without Dulberg's knowledge and that was before the November 4, 2013 meeting in 

Mast's office when Mast first asked Dulberg if Mast could probe and see what was 

on the table for a possible settlement with the McGuires 

Respectfully submitted, 

Isl Alphonse A Talarico 
Alphonse A. Talarico 

By: Alphonse A. Talarico 
Plaintiffs attorney 
707 Skokie Boulevard Suite 600 
Northbrook, Illinois 60022 
(312) 808-1410 
ARDC No. 6184530 
contact@lawofficeofalphonsetalarico.com 
a.1 phl1nsc tu! mi c o(0g1n~til. co 1n 

2 
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VERIFICATION 

Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil 

Procedure, the undersigned Plaintiff certifies that the statements set forth in 

this instrument are true and correct, except as to matters therein stated to be on 

information and belief and as to such matters the undersigned certifies as aforesaid 

that he verily belies the same to be true. 

June 1, 2021 

3 
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

V. 

THE LAW OFFICE OF THOMAS J. 
POPOVICH, P.C., and HANS MAST 

Defendants. 

) 
} 
) 
) 
) 
) Case No. 17LA 377 
) 
) 
) 
) 
) 

PLAINTIFF'S AMENDED ADDITIONAL RESPONSE TO DEFENDANT THE LAW 
OFFICES OF THOMAS J. POPOVICH, P.C.'S SUPPLEMENTAL REQUESTS FOR 
PRODUCTION 

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. 

Talarico, and for his Amended Additional Response states as follows: 

l. Any and all documents relating to your ·'disrnvery•· of an) alleged breach of the standard uf 

care or legal malpractice by Popovich or Mast. and which caused you damages or injury. 

RESPONSE: Objection- undue burden, previously submitted please see Plaintiffs 

Bates stamped 1-8708. 

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793. 001809, 

002027, 008999, 009016, 009099 (note: all of the foregoing are pleadings that are 

already in defendants' possession). 

Objection-privileged Bates stamped e-mail string 8744-8746 

1 

EXHIBITD 
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2, Any and all documents relating to any consultation or advice you received Imm 

any al!omey or "legal expert" or legal malpractice expert which formed the basis for 

)'Dur alleged discovery of Mast's and Popovich's breach or breaches of the standard 

of care while they represented you in your claim or lawsuit against William and 

Caroline McGuire and David Gagnon, 

RESPONSE: Objection- undue burden, previously submitted please see Plaintiffs 

Bates stamped 1-8708, 

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793, 001809, 

002027, 008999, 009016 and 009099 (note: all of the foregoing are pleadings lli,it are 

already in defendants' possession) 

3, Any and all documents regarding or reflecting advice from any attorney or legal 

expert, including but not limited lo Tom Gooch. including but not limited to your 

communications with Tom Gooch in December 2016 (up to and including the date 

of the filing of your original complaint against Popovicl1 and Mast), wl1lch relate to 

your discovery of any breach of the standard of care by Popovich or Mast and 

proximately caused damages or injury resulting therefrom, 

RESPONSE: Objection- undue burden, unclear, previously submitted please see 

Plaintiff's Bates stamped 1-8708. 

Bates stamped document 8709-8710 previously enclosed. 

Objection-privileged Bates stamped e-mail string 8744-8746 

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 006502. (attached) 

4, Any and all documents regarding an11 damages you suffered at any time as a 

result of any breach of the standard of care by Popovich or Mast in their 

2 
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representation of you or provision of legal services to you. 

RESPONSE: Objection- undue burden, previously submilted please see Plaintiffs 

Bates stamped 1-8708. 

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931, 0D3133, 

and 0D4884. (attached) 

5. Any and all documents which provide or form the basrs for your contention that 

you did not discover until December 16, 2016 that you had been injured or 

damaged by Mast or Popovich's negligence in representing you in the claim or 

lawsuit against William and Caroline McGuire. 

RESPONSE: Objection- undue burden, previously submitted please see Plaintiff's 

Bates stamped 1-8708 

Misstates Plaintiff Paul Dul berg's contention was that he discovered the injury on 

December 16, 2016. 

Dulberg actually discovered the pecuniary injury on December 12, 2016 and actually 

discovered he had a legal malpractice case on December 16, 2016. 

2020 IL App (1st) 191953 Nos. 1-19-1953 & 1-19-1973 (consol.) Opinion filed November 

30, 2020 Modified upon denial of rehearing December 31, 2020 which is equally 

available to all parties. 

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931.(Please 

see above) 

6. All documents, including letters and email communications between Tom Gooch 

on the one hand, and you on the other hand, regarding legal advice he provided to 

you on December 16, 2016 and thereafter. that you "had a malpractice case" 

against Popovich, as testified by you at pages 129-142 of your discovery deposition 

3 
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from February 19, 2020. 

RESPONSE: 

Objection- undue burden, unclear, previously submitted please see Plaintiffs 

Bates stamped 1-8708. 

AMENDED ADDITIONAL RESPONSE: None. 

7. Any and all documents reflecting opinions by attorney Randy Baudin regarding 

the liability of the McGuire's, whether the advice or opinions were rendered at your 

mediation of the underlying case (on or about December 16, 2016) or prior thereto, 

as testified at your discovery deposition on February 19. 2020 (see page 14 i ). 

RESPONSE: Objection- undue burden, previously submitted please see Plaintiffs 

Bates stamped 1-8708, 

AMENDED ADDITIONAL RESPONSE: None. 

Respectfully submitted, 

Isl Alphonse A. Talarico 
Alphonse A. Talarico 

By: Alphonse A. Talarico 
Plaintiffs attorney 
707 Skokie Boulevard Suite 600 
Northbrook, Illinois 60022 

4 
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(312) 808-1410 
ARDC No. 6184530 
contact@lawofficeofalphonsetalarico.com 
alphons~talari<:o(@gmail.com 

AFFIDAVIT OF COMPLETENESS 

The undersigned, Paul Dulberg, being first duly sworn and under oath, deposes 

and states as follows: 

1. I am the Plaintiff in the above-captioned action. 

2. I have personal knowledge of the matters and facts set forth in this Affidavit and, if sworn 

as a witness. I can testify competently to those matters and facts. 

3. The documents that I produced in response to the Court ordered Amended Additional 

Supplemental Requests for Production propounded by Defendant THE LAW OFFICES 

OF THOMAS J. POPOVICH, P.C are complete in accordance with the Court Order and 

Supplemental Requests for Production. 

4. Plaintiff Paul Dulberg reserves the right to supplement his response to Defendant THE 

LAW OFFICES OF THOMAS J. POPOVICH, P.C.'s Supplemental Requests for 

Production as additional documents become known to me or come into my possession, 

custody, or control. 

VERIFICATION 

Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil 

Procedure, the undersigned Plaintiff certifies that the statements set forth in 

this instrument are true and correct, except as to matters therein stated to be on 

information and belief and as to such matters the undersigned certifies as aforesaid 

5 
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that he verily belies the same to be true. 

:l,/JL/l 
, Paul Dulbe~ June 1, 2021 

6 
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LA 178. (Exhibit 2, 19, and Exhibit 2B)1• In late 2013, Dulberg settled with the McGuires and 

executed a Release in their favor in exchange for the payment of$5,000.00. The McGuires and 

their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, 'i! 18 and 

Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, 121). 

Dulberg retained successor counsel and proceeded to a binding mediation and received a 

mediation award (Exhibit 2, ,r 24 and Exhibit 20). After the mediation, Dulberg allegedly 

realized for the first time that the information Mast and Popovich had given him was false and 

misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was 

advised to seek an independent opinion from an attorney handling legal malpractice matters and 

received that opinion on or about December 16, 2016. (Exhibit 2, 'i! 28-29). 

B. Alleged Acts of Negligence 

Popovich's and Mast's alleged malpractice revolves around the settlement of the 

underlying case between Dulberg and McGuires. The allegations of a breach of the standard of 

care are all contained in, 31, subsections a) through o) inclusive. Paragraph 31 states as 

follows: 

31. MAST and POPOVICH, jointly and severally, breached the 
duties owed DULBERG by violating the standard of care owed 
DULBERG in the following ways and respects: 

a) Failed to take such actions as were necessary during their 
representation of DULBERG to fix liability against the property 
owners of the subject prope1ty (the McGuires) who employed 
Gagnon, and sought the assistmce of DULBERG, for example 
hiring a liability expert; 

b) Failed to thoroughly investigate liability issues against 
property owners of the subject property; 

1 The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 28, 
2C, 2D, 2E, 2F, and 2G. 

3 
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28. Following the execution of the mediation agreement ood the final mediation award, 

DULBERG realized for the first time in December of 2016 that the information MAST 1111d 

POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of 

the McGuires was a serious and substantial mistake. 

29, It wos not until the mediation in December 2016, based on the expert's opinions that 

DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST 

and POPOVICH did not properly represent him by pressuring and coercing him to accept a 

settlement for $5,000.00 on an "all or nothing" basis. 

30. DULBERG was advised to seek an independent opinion from a legal malpractice 

attorney and received that opinion on or about December 16, 20i6. 

31. MAST and POPOVICH, jointly mid severally, breached the duties owed DULBERG by 

violating the standard of cure owed DULBERG in the following ways and respects: 

a) Failed to take such actions as were necessary during their representation of 

DULBERG to fix liability against the property owners of the subject property (the Mc.Guires) 

who employed Gagnon, l\lld sought the assistance of DULBERG, for example hiring a liability 

expert; 

b) Failed to thoroughly investigate liability issues against property owners of the 

subject property; 

c) Failed to conduct nece.,saty discovery, so as to fix the liability of the property 

owners to DULBERG, for example hiring a liability expert; 

d.) Failed to investigate the instmmcc policy amounts of the McGui,·cs and Gagnon; 

e.) Incorrectly infonned DULBERG that Oagnou's insurance policy was "only 

$100,000.00" and 110 insu!'ance company would pay close to that; 

6 
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fact." (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine 

and Science, 2015 IL App (2d) 140952, 1!37 (2nd Dist., 2015). 

44, DULBERG would have had 5 years from the date of discovery to bring his cause 

of action under fraudulent concealment. "If a person liable to an action fraudulently conceals the 

cause of such action from the knowledge of the person entitled thereto, the action may be 

conummced at any time within 5 y=s after the pernon entitled to bring the same discovers that 

he or she has such cause of action, and not afterwards." Ser: 735 ILCS 5/13-215. 

45. DULBERG's Complaint states that DULBERG discovery the negligence of the 

Defendants on December 16, 2016 when he was informed by outside counsel ofhls claim for 

malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited 

in recovering his damages wider the binding mediation. 

46. TI1ereforc DULBERG would have until December 202 l to file bs claims unde1 

fral!dulent concealment. DULBERG filed his claims welt within the five-year fraudulent 

concealment statute. 

CONCLUSION 

After review of the allegations in the Complaint, this Honorable Court must find that 

DULBERG pi-operly filed his claim for legal :malpractice and is not judicially estopped from 

bringing those claims, Also, the claims are not time bane<l based on tho disoovery rule und 

fraudulent concealment. More importantly, due to the factual questions in this case, granting the 

Motion to Dismiss would be inappropriate. However, in the event this Court grunts the Motion, 

DULBERG requests a reasonable time to file a First Amended Complaint. 

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies and 

Dismiss Defendants' Combined Motion to Dismiss, and for all other relief this Honorable Court 

. " . . . Dulberg 002027 
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fact." (Emphasis added) (citation omitted) Abazari v. Rosalind Fronk/in University ofMedicine 

and Science, 2015 IL App (2d) 140952, if37 (2nd Dist., 2015). 

44. DULBERG would have had 5 years from the date of discovery to bring his cause 

of action under fraudulent concealment. "ff a person liable to an action fraudulently conceals the 

cause of such action from the knowledge of the person entitled thereto, the action may be 

commenced at any time within 5 years after the person entitled to bring the same discovers that 

he or she has such cause of action, and not afterwards." See 735 ILCS 5/13-215. 

45. DULBERG's Complaint states that DULBERG discovery the negligence offae 

Defendants on December f6, 2016 when he was informed by outside counsel of his claim for 

malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited 

in recovering bis damages under the binding mediation. 

46. Therefore DULBERG would have until December 2021 to file his claims under 

fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent 

concealment statute. 

CONCLUSION 

After review of the allegations in the Complaint, this Honorable Court must find that 

DULBERG properly filed his claim for legal malpractice and is not judicially estoppcd from 

bringing those claims. Also, the claims are not time baned based on the discovery rule and 

fraudulent concealment. More importantly, due to the factual questions in this case, granting the 

Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion, 

DULBERG requests a reasonable time to file a First Amended Complaint. 

WHEREFORE your Plaintiff PAUL DULDERG prays this Honorable Court denies and 

Dismiss Defe.ndants' Combined Motion to Disrniss, and for all other relief this Honorable Court 

----------------------1-----------------------
Dulberg 008999 
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mediation, DULBERG was advised to seek an independent opinion from au attomey handling 
Legal Malpractice matters, and received that opinion on or about December 16, 2016. 
21. MAST and POPOVICH:, jointly and severally, breached !he duties owed DULBURG by 
violating the standard of care owed DULBERG in the following ways and re&<pects: 

a) Failed to take such ac!ioM ns were necessary during their representation of 
DULBERG lo fix liability against the property owners ofthe subject property (the McGuire's) 
who employed Gagnon, and sought the ru,sfotanee of DULBERG; 

b) Failed to thoroughly investigate liability issues against prnpeiiy owners of the 
subject property; 

Failed to conduct necessary d(._C'Q.verJ!,...fill..ilSJo fix.theJfability..of.thc property--------·---' 
owners to DULBERG; 

d) Failed to understand the law pertaining to a prope1ty owner's rights, duties and 
responsibilities to someone invited onto their property; 

e) Improperly urged DULBURG to accept a llOtlSensical setllcmcnt from the 
property own<;,-rs, and dismissed them from ail further responsibility; 

f) Failed to appreciate and understand further moneys could not be recci ved as 
agai11st Gagnon, and that the McGuire's and their obvious liabillty were a very necessary pr.rty to 
the litigation; 

g) Falsely advised DULBURG throughout the period of their representation, that the 
actions taken regarding the McG11i.re's was proper in all wuys and respects, and that DULBURG 
had no choice but to accept fae settle1nent; 

s 
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28. Following the execution of the mediation agreement and the final mediation award, 

DULBERG realized for the fast time in December of 2016 that the infonnation MAST and 

POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of 

the McGuircs was a serious and substantial mistake. 

29. It was not until the mediation in December 2016, based on the expert's opinions that 

DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST 

and POPOVICH did not properly represent him by pressming and coercing him to accept a 

settlement for $5,000.00 on an "all or nothing" basis. 

30. DULBERG was advised to seek an independent opinion from a legal malpractice 

attorney and received that opinion on or about December 16, 2016. 

31. MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by 

violating the standard of care owed DULBERG in the following ways and respects: 

a) Failed to take such actions as were necessary during their representation of 

DULBERG to fix liability against the property owners of the subject property (the McGuires) 

who employed Gagnon, and sought the assistance of DULBERG, for exfuuple hiring a liability 

expert; 

b) Failed to thorough! y investigate liability issues against property ovmers of the 

subject property; 

c) Failed to conduct necessw:y discovery, so as to fix the liability of the property 

owners to DULBERG, for example hiring a liability expert; 

d.) Failed to investigate the insmance policy amounts of the McGuires and Gagnon; 

e.) Incorrectly informed DULBERG lhat Gagnon's insurance policy was "only 

$100,000.00" and no insurance company would pay close to that; 

6 

Dulberg 009099 

C 1298 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 444 of 464

IAW Ol'l'lCES 

FERRIS, 11IOMPSON & Z\ffiIG, 1.an. 
SAUL M, FERRIS 
GA.RY R. THOMPSON 
MICUAEL L. ZWEIG• 

RAFAEL J. GUZMAN 
ATI'ORNEYSAT IJIW 
*Liccom".d in IL &. NY 

Marcll 4,2015 

Mr. Paul Dulberg 
}416 W. Elm Street 
McHenry, IL 60050 

RE: Your accident of January 24. 2013 

Dear Mr. Dulberg: 

l03 S. GREENLF..AF AVENUE, SUITE G 
GURNEE,ILLINOIS6003l 

11,LEJ?HOJ\'E (847) 268-7770 
FAX (847) 263-7771 

www.!l2;law.com 

Thank you for consulting with our firm on December 31, 20 l 4 in regards to yom· personal injury case. Unfortunately, we have decided not to nl.'.cept your case. Therefore, on behalf of Ferris, Thompson & Zweig, Ltd., we will not be taking any further action on your behalf as it relates to this matter. l believe you should not have settled with the property owners for $5,000.00. There are other reasons for my decision. 

This is merely our professional opinion and does not mean you do not have a c~se. We recommend that you attempt to settle the case at the upcoming pretrial conference with your current attorney. 

SMF/cl 

Dulberg 006502 
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From: Randy Baudin II <randybaudtn2@gmail.com> 
Subject: award 

Date: December 12, 2016 7:34:42 PM CST 
To: pdulberg@comcast.net 

l: 1 Attachment, 45.2 KB 

w. Randal Baudin !l's Linkedin Profile 
Cell 815.614.2193 

De-: 12. 2016 3:06P!1 HP Fi!x 

Binding Mediation Awa·d 

Pau! Dulberg 

v. ADR Systems File It 333918MAG 

Davld Gagnon 

on December 8, 2.016, Lhe matter wes called for blnd!ng mediation before the Honorab!e James P. Etchinghsm. (Ret.J, in Chicago, IL. According to the agreement entered into by the parties, !fa voluntary settle-mc-nt through negotiation coulc not be reetched me medlalor would render a settlement award whtch would be binding to tr.e parties. Pursuant to that agreement the me-d!etor finds as follows· 

Finding ln favor of: 

Gross Award: 

Comparative fault 

Net Award: 

L J/ L (', tJlJD. 

Dulberg 002928 
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The 

A!::R System~ • 20 North Clatk Strtcet • F/oot 29 • C::tiicilgo, ll l!,0602 
312.960,2160 - fofo~,atnys.ieri,1.c,;,m • wr1w.nduystem1,.c,,rn 
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From: Paul Dulberg <pdulberg@comcast.net> 
Subject: Fwd: award 

Date: December 13, 2016 10:48:50 AM CST 
To: paul_du!berg@comcast.net 

t, 1 Attachment, 45.2 KB 

Paul Dulberg 
847·497-4250 
Sent from my iPad 

Begin forwarded message: 

From: Randy Baudin II <randybaudin2@gmail.com> 
Date: December 12, 2016 at 7:34:42 PM CST 
To: pdulberg@comcast.net 
Subject: award 

W. Randal Baudin !l's Linkedin Profile 
Cell 815.814.2193 

Oe-c 12 2015 3:06PM HP Fax page 2 

Binding Mediation Award 

Paul Dulberg 

V. ADR Systerr.s Frie-# 333Si8MAG 

David Gagncn 

On December 8, 2016, the matter wos celled for bindJng med:ation before the Honorab!e Jarres P. rtchingham, (Ret.}, !n Chicago, IL According to the agreement entered into by the parties, !fa voluntary set:lement through negotiation could not be reached the rned!ator would render a settlement award wh!ch would be Dinding to the parties_ Pursuant to that agreement the mediator flnds as follows: 

Finding in favor of: 

Gross Award: 

Comparative fault 

Net Award: 

f:i66tJ l!(JO. ✓ 
I 

ff % !if applicable) 

$ S-61, !J.f}t) 
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The 

ADH Sy5tern:1 • 20 Nert~ CfMI( Street • floor 29 , Ctt',rn,go, !L 60602 
:n2<91S-0.2260 ~ infQ@atlr:ortierra.cotn • www.~drtyS1em1;.c0s,TI 

Dulberg 002931 

C 1303 V2Purchased from re:SearchIL



Received 09-16-2022 04:17 PM / Circuit Clerk Accepted on 09-16-2022 04:18 PM / Transaction #19526335 / Case #2017LA000377
Page 449 of 464

Paul Dulberg 

v. 

David Gagnon 

Binding Mediation Award 

l 
l 
) 
) 
) 
) 

) 
) 

ADR Systems FIie It 333918MAG 

On December 8, 2016, the matter was called for binding m!ldiation before the Honorable James 
P. Etchingham. (Rot), in Chicago. IL According to the agreement entered into by the parties, if a 
voluntary settlement through negotiation could not be reached the mediator wou Id render a 
settlement award which would be binding to the parties. Pursuant to that agreement the 
mediator finds as follows: 

fctu I !Ju liil:j_ 
iS 66IJ tJ{JO, 

l 

Finding in favor of: 

Gross Award: 

Comparative fault; /S % (if applicable) 

Net Award: t S-6 IA t?t}t) 
I 

Cornrnents/E:xplanation_~@~&/i_,,,_,t_C~d~/~ _______ $ _ __.:tc..c.o_,,,_l}_tJ_O_, -
__ _,__f;_wl._t1_ff:, Hfec/tc 4 / I -z o tJ. tJoo 1 

' 
£?st: a1r= t 21"17; /J (it},, 

, 

A.OR Sy~t:erna • 20 North Clerk Street ~ /'Joor 2s· ~ Chlcc.go, !L 60602 
312,960-.:'!260 ., info'ihiclr~yste-nis.com • www,udrsyst-ems.com Dulberg 003133 
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From; Pau! Dulberg <pdulberg@comcast.net> 
Subject: Fwd: award 

Date: December 13, 201610:46:50 AM CST 
To: paul_dulberg@comcast.net 

r• 1 Attachment, 45.2 K6 

Paul Dulberg 
847-497•4250 
Senf from my iPad 

Begin forwarded message: 

From: Randy Baudin II <randybaudin2@gmail.com> 
Date: December 12, 2016 at 7:34:42 PM CST 
To: pdulberg@comcast.net 
Subject; award 

Conan::1t:.,!! 

:1i{;Kfctm} 
Linl<edi:lD 

W. Randal Baudin !l's Linkedin Profile 
Cell 815.814.2193 

De>c 12 2016 3:06PM HP Fax page 2 

Binding Mediation Award 

Paul Dulberg 

v. ADR Systems File # 3339t8MAG 

Dav!d Gagnon 

On December 8. 2016, the matter was ca!le-d for binding mediation before tha Honorab!e James 
P. Etch1rtgham, (Ret}. !n Chicago, IL Accordhg to the agreement entered hto by the parties, lf a 
voluntary settrement through negotiat!on covld not be reached the mediator wou!d render a 
setHemcnt a:werd which would be binding to the partles, Purs1Jant to that agreement the 
mediator finds as follows: 

Finding In favor ot 

Gross Award: 

Comporetive foult; 

Net Award: 

Dulberg 004884 
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AOR &yl':temt • 20 Nc;irth CIMk Street • fluor 29 • Ch1c&90, !L 50-602 
31.1.S!G0.2260 • infot}t1.C:r~ytle-/1i.s.ccrn • www.i.dayH~tns.co-m 
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COUNTY OF McHENRY 

STATE OF ILLINOIS ) 

j ss. 

IN THE TWENTY-SECOND JUDICIAL DISTRICT 
McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

vs. 

THE LAW OFFICES OF THOMAS 
J. POPOVICH, P.C. and 
HANS MAST, 

Defendants. 

No. 17 LA 377 

ELECTRONICALLY RECORDED Report of 

Proceedings in the above-entitled cause before the 

Honorable THOMAS A. MEYER, Judge of said Court of 

McHenry County, Illinois, on the 19th day of July, 

2021, in the McHenry County Government Center, 

Woodstock, Illinois. 

APPEARANCES: 

LAW OFFICE OF ALPHONSE A. TALARICO, by 
MR. ALPHONSE A. TALARICO (via Zoom) 

On behalf of the Plaintiff; 

KARBAL COHEN ECONOMOU SILK DUNNE, LLC, by 
MR. GEORGE K. FLYNN 

On behalf of the Defendants. 

1 
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THE COURT: Counsel? 

MR. FLYNN: No. 10, your Honor. I see 

Mr. Talarico. George Flynn on behalf of 

defendant/movant. 

THE COURT: Dulberg versus Mast? 

MR. FLYNN: Yes. 

THE COURT: Okay. I saw Mr. Talarico. All 

right. Mr. Talarico? 

MR. TALARICO: Yes, Judge. Good morning. 

2 

THE COURT: All right. Counselor here in court, 

what's going on? 

MR. FLYNN: Good morning, your Honor. We 

brought a motion to supplement our motion to compel. 

The Court ruled on April 6th and granted defendant's 

motion to compel and set a June 14 compliance date. 

THE COURT: Okay. 

MR. FLYNN: I'm sorry. June 1st compliance date 

with a June 14 hearing. Somehow I don't believe we 

got a copy of the file stamped order and it didn't 

get diaried, so I believe the case was called on 

June 14 --

THE COURT: Okay. 

MR. FLYNN: -- and a continue date August 19th. 

THE COURT: You got inadequate compliance, is 
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3 

that ultimately --

MR. FLYNN: That's our position, yes. 

THE COURT: All right. I'm going to pass this. 

We'll come back to it. And let me see if I can take 

a look at the compliance at issue. 

Mr. Talarico, just hang in there. I'll be 

back at the end of the call. 

MR. FLYNN: Thank you, your Honor. 

(Whereupon the afore-captioned 

cause was recalled.) 

THE COURT: Let's go to Dulberg. All right. 

Plaintiff's counsel for the record, if you could 

identify yourself. 

MR. TALARICO: Good morning, your Honor. My 

name is Alphonse Talarico. I represent Paul 

Dulberg. 

MR. FLYNN: And good morning again, your Honor. 

George Flynn on behalf of Popovich and Mast. 

THE COURT: All right. So tell me what the 

issue is. 

MR. FLYNN: Again, your Honor, the Court ruled 

on April 6th that the plaintiff was directed to 

provide the specific answers and responses to each 

interrogatory and production request. So we did 
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receive supplemental production responses and a 

supplemental interrogatory answer. With respect to 

the supplemental production, there is one document 

that I consider to be responsive and that is new. 

THE COURT: I'm sorry? 

4 

MR. FLYNN: There is one document that was 

produced and I consider it to be responsive and a 

new production. The rest of the documents that were 

produced, it's unusual. There are actual pleadings 

from this case that were attached as responsive 

documents to my discovery requests. I don't see how 

those -- which basically just set forth the 

plaintiff's position in this case in response to the 

various arguments we've made in motions. 

THE COURT: Well, what is it you're looking for? 

What didn't you get? 

MR. FLYNN: I'm looking to strike any of those 

documents --

THE COURT: Okay. 

MR. FLYNN: that are not responsive. 

THE COURT: Is it -- I mean, really is it 

necessary to go to the trouble of striking them if 

they're -- I mean, ultimately they're not going to 

be relevant as a discovery response. 
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MR. FLYNN: Only -- I just want to make sure 

there aren't any additional documents that were -­

THE COURT: Are there any additional documents, 

Mr. Talarico? 

MR. TALARICO: Judge, I have no idea if -- it's 

our position we complied completely. We filed our 

answers on June 1st. If the Court had -- I don't 

know if the Court remembers, you had ordered us, 

plaintiff and defendant, to talk up through 

5 

June 14th to see if there were any issues. The only 

response I got from the defendants was an e-mail 

with one word. As I told you on June 14th, the only 

word was, Thank you. Now I am totally surprised, 

73 days later, Judge, and I don't know what else 

I want time to respond in writing, Judge. This 

is 

THE COURT: I don't -- I don't want to do that. 

MR. TALARICO: This has been difficult. 

THE COURT: This is 

MR. FLYNN: Yes, it has, Judge. 

THE COURT: So what is it you - - what is it you 

are looking for? Because I have a representation on 

the record -- and I'm assuming there's an affidavit 

of compliance. 
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MR. TALARICO: There is. 

THE COURT: Okay. Then -- and he says, I've 

given you everything. 

MR. FLYNN: That's fine with respect to the 

production response. Now there's the interrogatory 

answer. 

THE COURT: All right. Tell me -- we're moving 

on to the interrogatory. 

MR. FLYNN: And again, this goes to the statute 

of limitations on a legal malpractice case. The 

plaintiff is claiming that he didn't discover it 

until after the 2 years --

THE COURT: Could you keep your voice up a 

little? 

MR. FLYNN: Sure. Plaintiff is arguing for a 

tolling of the statute of limitations on a legal 

malpractice case. He was asked in Interrogatory 

6 

No. 1, Identify and describe each and every way that 

Popovich or Mast breached any duty of care to you, 

the date of the breach, and when and how you became 

aware of the breach. 

His response -- his amended additional 

response discusses his pecuniary injury, that only 

addresses damages. With respect to the breach of 
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the standard of care and how he discovered it, he 

simply says he knew that the defendants breached the 

standard of care due him based upon a verbal 

discussion with Attorney Tom Gooch on December 16, 

2016. 

THE COURT: Okay. 

MR. FLYNN: That describes the date. It doesn't 

describe how he became aware of it, what Gooch told 

him. Now, again, I know your Honor is aware of the 

deposition testimony in this case regarding that 

December 16 time period. If the answer is that 

Dulberg doesn't remember what Mr. Gooch told him, if 

Gooch said simply, You have a case, that's fine. 

That's what they should say. But I've already taken 

his deposition. There are no specifics that explain 

to me why Mr. Gooch crystallized this breach of the 

standard of care on December 16. But if this is all 

they have, then that's what he should say, is that I 

don't remember what Mr. Gooch told me. 

THE COURT: I mean, he's -- I think he's 

complied. I'm not sure 

MR. FLYNN: What is the breach of the standard 

of care? 

THE COURT: I'm sorry? 
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MR. FLYNN: And what is the breach of the 

standard of care? That's what I've asked in the 

interrogatory. They don't say. 

8 

THE COURT: Well, I think that -- all right. I 

guess that is -- my reading on it, it's implied it's 

a statute of l i mi tat ions. But 

MR. FLYNN: No, the statute of limitations is 

the issue in this case. 

THE COURT: All right. What is the 

MR. FLYNN: The underlying personal injury 

case --

THE COURT: What is the breach? Did Mr. Gooch 

advise him what the breach was? 

MR. TALARICO: Judge, all that Mr. Dulberg 

recalls was relayed in the responses. There were no 

recordings that were going on. Nothing was done in 

writing. I'm not sure how I can possibly respond 

anymore, to give anymore. 

THE COURT: I have a representation that this is 

all there is. 

MR. FLYNN: That's satisfactory to me. As long 

as when I file my summary judgment motion there's 

not some new discovery discussion as to --

MR. TALARICO: Judge --
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MR. FLYNN: what the breach was and what --

MR. TALARICO: I'm sorry. I hate to interrupt. 

Judge? 

THE COURT: Yeah. 

MR. TALARICO: We again, we were -- our 

response, I believe is in total compliance with the 

Court order of June 6th and your instructions on 

that day from the court record. And I'd like to 

respond in writing to establish that we did that. 

9 

THE COURT: No. No. I mean, you're -- you only 

need to respond in writing if we're going to have a 

hearing. If you want to file a brief that -- just 

in the file, that's fine, but I think we have a 

resolution today and I don't want to spend more time 

reading briefs resolving an issue that's moot. So I 

think this is resolved. What else is outstanding? 

MR. FLYNN: I think that does resolve -- the 

representation resolves both issues, so --

THE COURT: I have -- you have advised -- well, 

you've advised that's all there is, so I'm finding 

you in compliance. 

MR. TALARICO: Thank you, your Honor. 

THE COURT: Okay. Is there anything else we 

need to do? 
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MR. FLYNN: I suppose with respect to the 

summary judgment motion that I anticipate, Judge, 

there was one document that was produced in order to 

avoid a second deposition of Mr. Dulberg to 

authenticate this document, which is a letter from 

Attorney Thompson -- I'm sorry -- Attorney Ferris -­

that goes to the issue of the statute of 

limitations. If Mr. Talarico would stipulate to the 

authenticity of this March 4, 2015 letter on the 

record, I don't need to send a request to admit 

for --

THE COURT: Can you hear all that? 

MR. TALARICO: I heard it, Judge, but I'm not 

familiar with that document. A request to admit 

would be welcome. 

MR. FLYNN: Fair enough. 

MR. TALARICO: Just so I can see what it is. 

THE COURT: That's fine. We're back again on 

August 19th. Do you want to delay that date in 

light of the fact you may be issuing a request to 

admit? 

MR. FLYNN: 

THE COURT: 

I think that would make sense. 

All right. So let's strike 

August 19th and tell me when it makes sense to come 
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back. 

MR. FLYNN: I'll need at least 30 days, so -­

THE COURT: 60 days? 

MR. FLYNN: A 60-day date would be great. 

THE COURT: How's September 17th? That's a 

Friday. 

MR. TALARICO: Fine with me, Judge. 

MR. FLYNN: That works for me. 

11 

THE COURT: All right. So that will be at 8:45 

and then we'll see what you guys want to do when you 

come back. And are you withdrawing your motion 

or 

MR. FLYNN: I think that --

THE COURT: Or do you want me expressly to find 

compliance based on representations in open court? 

MR. FLYNN: I'm not requesting a hearing any 

longer. I think we resolved the matter. So yeah, 

I'll withdraw it. 

THE COURT: All right. Motion's withdrawn. The 

record still stands. I did find that you were in 

compliance and we'll deal with the next step 

whenever it comes up. But I will see you 

September 17th and if you could draft the order. 

MR. FLYNN: I will. Thank you, your Honor. 
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THE COURT: All right. Thank you. 

Mr. Talarico, anything else? 

MR. TALARICO: No, Judge, thank you for your 

time. 

THE COURT: All right. Thank you. 

12 

(Which were all the proceedings 

had in the above-entitled cause 

this date.) 
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STATE OF ILLINOIS ~ 

COUNTY OF McHENRY ) 
SS: 

13 

I, CRISTIN M. KELLY, an official Court 

Reporter for the Circuit Court of McHenry County, 

Twenty-Second Judicial Circuit of Illinois, 

transcribed the electronic recording of the 

proceeding in the above-entitled cause to the best 

of my ability and based on the quality of the 

recording, and I hereby certify the foregoing to be 

a true and accurate transcript of said electronic 

recording. 

Certified Shorthanq/Reporter 
License No. 084-004529 
Date: August 24, 2021 
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