From

Subject:
Date:
: Julia Wllliams juliawilliams@clintonlaw.net

To

PAUL DULBERG paul_dulberg@comcast.net &
Re: Legal Malpractice Case
October 10, 2018 at 5:34 PM

Oops forgot to attach the file...
Here it is

On October 10, 2018 at 5:25 PM PAUL DULBERG <paul_dulberg@comcast.net> wrote:

Hi Julia,

Per our discussion, here are the files.

Please find the attached zip file.

Download and extract the file to see what has been pleaded, the rulings etc...

Among the files is a file named second_amended_complaint_comments.txt. Pay
special attention to this file as it lays out what was going into the second amended
complaint and lays out the case moving forward. There are large gaps of empty
lines in this file. Please keep scrolling down to read all of it.

| hope this helps prepare you for our consultation this Friday.

Thank you,
Paul

On October 9, 2018 at 10:37 AM Julia Wllliams <juliawilliams@clintonlaw.net> wrote:
Dear Paul,

Let’s plan for 11 am on October 12, 2018 at our offices.

Best,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737



mailto:juliawilliams@clintonlaw.net

Juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

On Oct 5, 2018, at 9:05 AM, PAUL DULBERG < paul_dulberg@comcast.net> wrote:

Good Morning Julia,

What time is good next Friday?
Thanks,

Paul

On October 3, 2018 at 11:39 AM PAUL DULBERG < paul_dulberg@comcast.net> wrote:

Hi Julia,
It was nice to speak with you as well.

| can be at your office anytime between 10:00 am through 3:00 pm on the
12th of October.

The time is only limited because of the distance needed to travel coupled with
when my brother needs to be home for his kids.

What time is best for you?

Also, | will forward you everything filed from the Gooch Firm to date over the
next few days.

Thank you,
Paul

Paul Dulberg
847-497-4250

On October 3, 2018 at 10:41 AM Julia Wllliams < juliawilliams @clintonlaw.net> wrote:

Dear Paul,
It was nice to talk to you today. We would be able to meet next Friday, let me know if that works for you and a good time.
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL. 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify
the sender immediately.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

V. No.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to.as

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST” , states the
following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS I. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.



4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LLAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG

lived in the neighborhood. .

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not ~
limited to great pain and suffering, current as well as future medical expenses, in an amount in
excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

3. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

0. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10. Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁform

their acts and actions within the standard of care every attorney owes his client,



11. That as Exhibit B reveals, Defendants property filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportediy
were supervising him in his work on the premises,

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire. |

13. The matter proceeded through the normal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG and other family members and advised them - |

there was no cause of action against William McGuire and Caroline McGuire, and told
DULBERG he had no choice but to execute a release in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta'ntly agreed with MAST and to
accept the sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter. A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

14, MAST and POPOVICH continued to represent DULBERG through to and including
March of 2015, following which DULBERG and the Defendants terminated their relationship.
15. Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/ot Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being propetly handled. Then, due to a claimed failure of

communication, MAST and POPOVICH withdrew from the representation of DULBERG,



16, Thereafter, DULBERG retained other attorneys and proceeded to a binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover to
$300,000.00 based upon the insurance policy available, The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D,
17. The McGuire’s were property owners and had property insurance coverin g injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McHenty, Illinois.

McGuire’s were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

18.  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

19.  Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreefnent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake. Following the



mediation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016,

21, MAST and POPOVICH, jointly and severally, breached the dutics owed DULBURG by
violating the standard of care owed DUTLBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

¢ Failed to conduct necessary discovery, so as to fix the liability of the property—--

owners to DULBERG;

d) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their propetty,

e) Impropetly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1} Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;



h) Failed to properly explain to DULBURG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Continuvally reassuréd DULBURG that the course of action as to the property
owners was proper and appropriate;

J) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the McGuire’s, instead
coercing him into signing a release and settlement agreement and accept a paltry sum of

$5,000.00 for what was a grievous injury.

22.  That DULBERG suffered serious and substantial damages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

A, '

Thomas W. Gooch, III




PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS,

i;éomas W. Gooch, III

Thomas W. Gooch, 11T

THE GOOCH FIRM

209 S. Main Street

Wauconda, IL 60084 7 ) .

T 847-526-0110 -
ARDC No.: 3123355
gooch@goochfirm.com

office(@goochfirm.com




CONTRACT FOR LEGAL.SERVICES

My attorney agrees to raake no charge for legal services unless a recovery is made

in my claim, The approval of any settlement amovint cannot be made without my knowledge and
cansent, '

Iagree to pay my attorney in consideration for his legal services a sym equal to

one-third (33 1/3%) of my Tecovery from my claim by suit or settlement; this will increase to
. % in the event my claim results in more than one (1) trial and/or an appeal of a trial,
~dnderstand my attorney may need to ‘incur Ieasonable expenses in properly handling my ¢laim
inchiding, but not fimited 1o, expenses such as accident reports, filing fees, court reporters feag
video fees, records fees, and physician fess. 1 tnderstand those expenses will be taken out of my
settiernengA,im,.additiaﬁ"tmmgfney’s legal fee.

CTEnt

Client 4

LAW OFEICES OF THOMAS J. POPOVICH

Date: Date:

LAW OFFICES OF THOMAS J. POPOVIGH, p.C.
3416 West Elm Street - :

MeHenry, Ilinois 60050

815/344-37167

PLAINTIFF’S
EXHIBIT

A
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Paul Dulliere vs. David Gagnon, individuslly, and as Agent of Caxoline and Bill MeGuire
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BYL0
T FOR BOUE 8D BHL NI LIRSS AVIA Mvadav 0L Sunhivg
THIBC CA?,:‘.?«; "?g}':iﬁgg B M ot m;a., .. Wd iy R
EONF % AR YN WA cﬁfr: NG = WOOMIMAOD NI FONTH OO
e Y RESULT I8 THE CAB ONFINUSHOS ¥O4- 186 ABIUIH §1 BIVO i,
%%}‘[ gga %%ﬁ\!\; @'gAERmM OR AN ORDER OF 01'¢ B304 Y201 AR @
BOLLON
BEFAULT BEING ENTERED. o

-~



| On June 28 2011, the Defendant, DAVID GAGNON whs lmng and/or staymg at
his pazem*s home at 1016 W, Eldea Avenue in tha City of MoHemy, Comuy of McHanry,
- Hlingis, L ) S )
‘ e On June 28, 201 1 the Del‘andams, CAROLINB MGGUIRE and BILL MOGUIRB
conﬁaated hnred 'the I)efendant DAVID GAGNON to out down, tmh and/or mamtam the. i:lees
g brush at then pzemjses at 1016 W Elder Avenue, i m ﬂie C1ty bi‘ McHem'y, Cm'mty of o

McHemy, Illmoxs

. § On June 28, 2011 ElJ.’ld at the tequest and with the authouty a;ud peimtssmn of the -

Defendams CARGL]N]; MGGUIR,’E ancl BILL McGUIRE, and for thelr beneﬁu the Defenclant

— —DA‘VID GA(}‘NON was Wﬂﬂcmg meler theu supemswn and control Whﬂﬁ sngaged in cuiting,
h 1mmmg and mam‘tmmng trees H,nd bruah at the prmmses an: 1016 ’W Elder Avemie, i the Czty
ofMgHemy Caunty uch,I Iem‘yp Il]mms _ g -
. " - On June 28 201 I, as pmt of hig work at th@ aubjent pmperty, ’rhe Daf‘andant

DA VI D G‘A(JN ON, wag authm lzed mstructed advised and-permi: tted fo use a chaingaw to assist
hrm in: hzs worlc fm Deﬁ:nd'mw CAROLINE MeGUIRE and BILL MeGUIRE, which was owned
by the MGG’HHGS

‘?,_ . On June 28, 2011 the Defendant DAVID G‘A(}NON was u:udei the bllp@WlSlOﬂ
and gonirgl or‘Deiandants CAROLLNE MeGUIRE and BILT, McGUIRE and wag wmlcmg H8
thelr appatent and actual agent, ‘and: -.waa then acting and Working‘m-tha scope of his agency for

Defeidants, CAROLINE MeGUIRF, and BILL MoGUIRT,



On Ju.ne 28 2011 and while tlle Defeneiant DAVID GAGNON Was wmkmg in
Ihe course md s;:ope thIS agenoy for Defendmﬂs, CAROLINE McGUIRB arid BILL
MCGUIRE and was lllldBI theu supemsmn ancl ccnﬁ ol Defendant, D.AVID G'AGNON wag in
use of a ohﬂmsaw Wlule trleunmg a trea and branch . . .. ) I
| O '. 9 ' 011 Jt‘me 28, ’?011 and thla Defanda:nt DAVID GAGNON Was in use of a
chamsaw W]llItﬁ tmmming o t:ree a.ud branoh Dafendant IZ)AVID GAGNON asked fbr and/ot
requested the a&mstarwe of 1h@ Plamtlﬂ‘ PAUL DULBERG to.hold ﬁfle tree, branch ‘whﬂe '
“Defendant, DAVID GAGNON rimmed the branch it the chamsaw o -
i ', “' A On it 28 201 1; and while Da{‘mndam DAVID GAGNON was in sole control,

| S use anéi ope:tauon of the subject chatnsaw, the chalnsaw Wﬂ.B cased 1o 8&111«3 'uid 11‘;1] ure the
: PIamnfr PAUE DULBERG: R
. l - _' _11 At all ral«avam timzts, Dafend&ma CM{OLINE MGGUERL aml EBILL McGUlRF,
‘ knuw {)i I}eiandmn J)AVID G!-s GNON’g uss of Ihﬂ chamsaw i Ehe pres E’:l‘lﬁG"bf the Plaintiff,
PAUL DULBERG, and kﬂew that such created 4 danger to the: Plaintiff, PAUL DULBERGs
' safety, | |
12, That &t all zelevant times, the Iiefendants-, DAVID GAGN()N,. ag'agent of
CAROLINE McGUIRE and BILL McGUIRE, owed a.dyty to use cars and. céution io. his

operation of a knowi dangerous ixstrunentality,



xnt)re Uf the folloWing Ways

113, - On June 28, 2011 the Defendant, DAVID GAGNON wag negllgan‘t in one-or
. | & Fazlad io mﬂmia;iu GOIllIlOl oVer the operatmg of the chamsaw,

b Fa:lled to take mecautmn not to: allow "I:he chamsaw to move toward the P]ajlmff

L -' '?PAUL DULBERG 50 49 1o oauwimury, y

e, ,-'Faﬂed m Sarn the Plaintiff, PAUL DULBER(} of the da.ngers sx1st1ng ﬁom, the

' 'Defend ant DAVIID GAGNQN 5 mabihty to control the chamsaw

.4 Failed to keep a proper dlsiance from the Plamt:lff PAUL, DULBERG bl

AT

' 'ope:tanng the chamsu‘w

IS SO o Lhe:rwxse—was neghgentﬂm:bperﬂﬂdn-aﬁd dontrci’nf’tke*chﬁjnsaw

ST That as A pxommaie result of the Delﬁ:ndan{:’s n,eglzgence, Hher P]aintrﬂ‘ PAUL

i :;DULBERG Was mjurecl e:xfm'mlly, he has expeuenwd and wzll in tlm futute experxeuee pam

| cand suffermg, he heiy Heem pr*rmcmemly scarred andfor dgsfablad andt has beaome obli gawcl for

large sums of moniey for medical bills and will i in the ﬁmn‘;a bécome obhgr:rted for additional

sums of money for medical care, and has lost time from work and/or from earning wages due to

- such injury.

15. - That at the aboye time and date, the Defendant’s negligence oan bo mfmred from
the cmsumstances &f the ncourrcnct a5 the m&tfument of thi mjmy Was undet the control of the
Delend.ant and ﬁlelefore, negligerce can be presumed vnder the doctrine @f"Re.Sf-.{ma Loquﬂw.

WHEREFORE, Pleintiff, PAUL DULBERG, domands judgment ajgalnst Defendants,

DAVID GAGNON, and CAROLINE MoGUIRE and BILL McGUIRE in an amount in excess of

$50,000.00, plus costs of s action,



CougntIl

1 IS That the Plamuff PAUL DULBERG restaws ahd reallege:.s paragmphs I thromgh
14 in Cr:}untl above, ak pamgraphs 1 tluough 15 orCounL II as 1ffu11y alleged herein. :.
: " : 16 - That gt all relevant lees, the IDefendants; CAROLINF MGG‘UIRB and BILL
-MGGUIRE (.)Wlled, controlled, mamtained and suparvised i:he p1 emv'es whewat the accident to
. -l the Plamhff PAUL DULBFER(} occurred o ‘
17 | That at all Lelevant fimes, the Defsndams;, OAROLINE McGUIRE and BILL

= MCG-U]RE were in eontrol of Hnd had tha right to adwse mstruct and demand that ﬂae

: ,‘,,Defandam DAVID GAGNON emj: or WOI‘]*’ in grsafpand ramo'nable mamtter T
. " ‘That at ail relevam txmesq tht;: Defendant, DA‘VID GA(‘NON was actmg a8 the
B :'a perd, aofua.[ and apparsnt, of;{bermdams CARQLI“Nb McGU:{RF and RILL Mc(‘a‘rUIRE and
Wq& ad tng At their request and 1 in ‘fhen bast tnterests and 10 thfau benefit as in a joint entet pise.
:19.‘ That at all relevant txmes, Defendants, CAROLINE MeGUIRE and BILL
MuGU]RE, know DAVID GAGNON was operating a chmnsaw with the assistance nf the
© Plaiutitf, PAUL DULBERG, ,and‘ had the right to discharge or terminate the Defendant, DAVID
GAGN.(JN’S_ work for any .1'eason.
20 ;7 That at all relevant tzmes, Defondants, ‘ARGLINF MeGUIRE and BILT,
: 'McC‘UJRE OWed a duly to supervise and conttol Defondant, DAVID GAGNON’s-aotivitics on
the .property. 80 a8 ot to create 4 unreasonable hazard to othets, including the Plaintiff, PUAT,

DULBERG,.

.



—

21, On Iune 28, 201 1,.the JI)neﬂf‘en(:IéurmO CAROLINE MGGUIRE and BILYL, Mo GUIRB B
were naghgent :11 ona ormors of the foliowmg Yiiys: : '--.': j , S .
Can -Falled to control opelauon O\f 111@ cha:msaw, : e .

b '14 &ﬂed 10 take, plecautlon not to allow the c:hamsaw to move tOWﬂld the Plamﬁff o

u.,

B . ."Falled to warn the PIalntIff PAUL DULBBRG of the dangers existmg ﬂo1n the
| ."Defenda.nt’s, wablhiy to control 1,he chamsaw‘ o \ |
" d . | F Ied to keep the cha:tnsaw & proper distance from the Plamtiff PAUL
e 'DEEBERG while operatmg 1he cha.msaw L |
e ,, ,, Oﬂierwwe Wwas naghgem Hiny operatmn and control o tha chaipsaw. . .
oy Tlla,i* w8 8 1 OXimaie result J:zf the Deff*ndan‘t’s mghgence, tha Plaintift, PAUL
: DULBERG wws mjured extﬂmﬂy, he has f:xpeﬂemd am:i wﬂl in. i:ha :ﬁiimt. experience pain
and sufie:rmg, he: hasr baem permanently soary: ed and/or dlsnblacl and has become obligated for

larg g,e $ums oi‘ meney for medical bills and wal in the fiture become obh gated for additional

sums of ingney ; fox medical care, and has losi time from work and/or from carning wages due to

suoh injury,



WHBRBFORE P]amtlff PAUL DULB’BRG demands Judgment agamst Dei‘enda;uts

. LAROLINE McGUIRE and BILL, MGGUIRF, in an amount in excess c-ﬂ;so ooo 00, plus costS" R

-.oi‘ i.his acuoﬂ :

D LAW OFRICES OF ! OMAS L POPOVICH, PG, -

s "'-A‘:O'ﬁé; of llgé Attorneys fofP:léjInﬁff l_';' i

Fians A, Mast |
LAW GFFICE'S OF THOMAS J POPDVIC‘H P C
3416 West Blin Sireet = . *

_Lake, Iflinpis 60050 . - P — e
(815}344 3797 S : -
ARDC NG 06203684
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The Law J(')fﬂces of Thomas J. Popév*ich P.C.

3416 W. ELm StreeT
McHenry, TLLiNots 60050
TELEFHONE: §15,344,3797
FacsmiLg: 815.344.5280

Tienas J. Porovicn

Hans A Masr W popovichlaow.com
Jorn A, Korvax
January 24, 2014
Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

Mark J. Voco
JAMES P, Turas
Rosserr 1. Lusseg
THERESA M, FREEMAN

RE:  Paul Dulberg vs. David Gagnon, Caroline McGuire and Bill McGuire

MeHenry County Case: 12 LA 178

Dear Paul:

Please find enclosed the General Release and Seitlement Agreement from defense counsel for
Caroline and Bill McGuire, Please Release and return it to me in the snclosed self~addressed

stamped envelope at your eatliest convenience,

Thank you for your cooperation.

Very truly vours,

W
CORy

smeq \}
Enclosure

PLAINTIFF'S
EXHIBIT

C

—_—

WAUKEGAN QFricE

270 Norrst MARTIN LarTrisg
KmG Jr AvENUE
Waumrcan, i1, 60085



GENERAL RELEASE AND SETTLEMENT AGREEMENT

INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCQUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, claims and demands of whatsoever kind or
nature including, but not limijted to, any ¢laim for personal injuries and property damage arising out
of a certain chain saw incident that allegedly ocourred on or about June 28, 2011 » within and upon
the premises known commonly as 1016 West Elder Avenue, City of McHenry, County of
McHenry, State of Ilinots,

IT IS FURTHER AGREED AND UNDERSTOOD that there is presently pending a capse
of action in the Circuit Court of the 22" Rdicia) Circuit, McHenry County, linois entitled "Pau]
Dulberg, Plaintiff, vs, David Gagnon, Individually, and as agent of Caroline McGuire and Bi]]

MeGuire, and Caroline McGuire and Bill McGuire, Indiyidually,Defendantsr"feau.se’NGiU12’EA7" o
— 178, and that this’S’ett!éméﬁ'is?cbﬁtingent upon WILLIAM MeGUIRE and CAROLYN McGUIRE

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agreement the undersigned represents and warrants as follows (check applicable boxes);

£ I was not 65 or older on the date of the occurrence,

[J I'was not receiving SSI or SSDI on the date of the oceurrence,
i3 Lam not eligible to recejye SSIor 8SDI,

[ Tam not currently receiving SSI or SIDI.

ITIS FURTHER AGREED AND UNDERSTOOD:

a, That any subrogated claimg or liens for medical cxpenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
including, but not limited to, any Medicare liens, Any and all
reimbursements of medical oXpenses to subrogated parties, including
Medicare's rights of reimbursement, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibility of the parties released herein,

b, That any outstanding medical expenses are PAUL DULBERGs
responsibility and al} payment of medical expenses hereaftey shall be PAUL
DULBERG's responstbility, and not the responsibility of the parties released



c. That PAUL DULBERG agrees to save and hold harmless and indemnify the
parties released herein against any claims made by any medica) providers,
including, but not limited to Medicare op parties subrogated to the rights to
recover medical or Medicare paymenis, '

be binding upon and inure to the henefit of the parties hereto, jointly and severally, and the
eXecutors, conservators, administrators, guardians, personal representatives, heirs and successors of
each.

IT IS FURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtfir) and disputed claim and no liability is admitted as a consequence hereof,

IN WITNESS WHEREQF, { have hereunto set nty hand and seal on the dates set forth

7Dated: '
PAUL DULBERG

STATE OF ILLINOIS )
) SS.

COUNTY OF MCHENRY )

PAUL DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Release and Settlement Agreement as his own free act and deed for the yses
and purposes set forth therein,

Dated this day of I anuary, 2014,

Notary Public
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David Gagnon

On December 8, 2016, the matter was cailed for binding mediation before the Honorable James

P. Etchingham, (Ret), in Chicago, IL. According to the agreement entered into by the parties, if a

veluntary settfement through negotiation could not be reached the medlator would render a

settlement award which would be binding to the parties, Pursuantto that agreementthe ———
-~ -mediator finds as follows: . :
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS g horine M. Keefe

Clerk of the Circuit Court
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McHenry County, Illinois

22nd Judicial Circuit
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No. 17LA000377

PAUL DULBERG,
Plaintiff,
VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, move to dismiss Plaintiff’s
Complaint, and state as follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Caxolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1% Dist. 1995).

3. The plaintiff in a legal malpractice claim must plead a case within the case.

Ignarski v. Norbut, 271 111. App. 3d 522 (1995).
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4, Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires.

5. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

6. Dulberg admits in 13 of his Complaint, that he agreed to a $5,000.00 settlement
with the McGuires.

7. The doctrine of judicial estoppel provides that a party who assumes a particular
position in a proceeding is estopped from assuming a contrary position in a subsequent
proceeding. Larson vs. O ’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other
grounds. Dulberg is estopped from bringing this legal malpractice case because he expressly
agreed to settle his case against the McGuires, and then continued to pursue his case against
Gagnon. Dismissal is mandated under 735 ILCS 5/2-619(a)(9).

8. Dulberg has failed to file his legal malpractice complaint against Popovich and
Mast within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-
214.3 provides for a two year statute of limitations period which shall begin to run at “the time
the person bringing the action knew or reasonably should have known of the injury for which
damages are sought.

9. Here, the Plaintiff did not file his Legal Malpractice Complaint against
Defendants until November 28, 2017, at least seven (7) months too late.

10.  His claim must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619()(5), and 735 ILCS 5/2-
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619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

oflynn(@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court
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Transaction ID: 17111133930
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McHenry County, Illinois

22nd Judicial Circuit
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PAUL DULBERG,

Plaintiff,

Feceived Per Local Rule 1.19¢

VS. No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

T R T R A g N

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants” Combined Motion to Dismiss Plaintiff’s Complaint with prejudice,

and state as follows;

I INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

II. STATEMENT OF FACTS

A, The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 9, and Exhibit 1B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1, 9 13 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015. Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, § 16 and Exhibit 1D). After

' The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and ID.
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice matters and received that opinion on or about December 16,
2016. (Exhibit 1, § 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as were
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly investigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from the property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and

1615495.1
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 Ill. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 1.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained,;
and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Tll. App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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McGuires” underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 1. App 3d 618 (1%, Dist. 2002), and Cedeno v. Gumbiner, 347 1ll. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations. Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In § 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In § 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In {21 (b) and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In 9 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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IV. DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICTIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392. At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

> It does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see All Purpose Nursing Service v. Human Rights Com., 205 111. App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Gagnon in the underlying case.
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice. Larson at 393. The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 I1l. App. 3d 855, 865 (1st
Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations period which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Ill. App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:

1615495.1
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017. Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempts to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ liability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information or other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires’ liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 20147

While there was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Illinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.

16154951

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 8 of 39



In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016. The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations. SK Partners I, LP v. Metro Consultants, Inc., 408 Ill. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquire further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (Ist 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com

10
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.

o ! ' ,E , . L -
o Ll ) L e
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EXHIBIT 1
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THE UNITED STATES OF AMERICA.
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS catherine M. Keefe

Clerk of the Cironit Court
Rl c’trnnica]l;r Pl
Transaction ID: 17119117451
17LAQ0D3?T
11/28/2017

McHemry County Ulinoix
2204 Judicial C‘ﬁnit

-1 T L{&ID D US ?? EEEr e 3 i bt S 2R EET AR

PAUL DULBERG,
Plaintiff,

V. No.

NOTICE

THIS. CASE IS HEREBY SET FOR A
SCHEDULING CONFERENCE, IN
COURTROOM 201 ON
02/27/2018 AT 9:00AM,
- FATLURE TO APPEAR MAY RESULT ¥
COMPLAINT AT LAW TRE CASE BEING DISMIBEED OR AN
(Legal Malpractice) ORDER OF DEFAULY BEING ENTERED,

THE LAW OFFICES OF THOMAS 7,
POPOVICH, P.C,, and HANS MAST,

Defendant,

COMES NOW your Plaintiff, PAUL DULBERG (bereinafter also.referred to88— o ;

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

againgt THE LAW OFFICES OF THOMAS 7T. POPOVICH, P.C. (hereinaftet also referred to as

“POPOVICH™), and HAN S MAST (hereinafier also referred to as “MAST™), states the

following;

L. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Illinois, and was

such a resident at all times complained of herein.

2, Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm

operating in McHenty County, llinois, and transacting business on a regular and daily basis in
"McHenry County, Illinois, .

3, Your Defendant, HANS MAST, is either an agent, employes, or patiner of THE LAW

OFFICES OF THOMAS I, POPOVICH, P.C. MAST is a licensed attomey in the State of

Iinois, and was so licensed at all times relevant to this Complaint.
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S

: © 4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST ate directly attributable to his employer, pattnership, or prineipal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.
5. Venue ig therefore claimed proper in McHenty County, Iltinois, as the Defendants
transact substantial and regt}lar business in and about McHenry County in the practice of law,
where fheﬁ office is located.
6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accldent, having been esked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

lived in the neigh_‘porhood.

7. At this time, Gaghon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not «
limited to great pain and suffering, cutrent as well as fiuture medical expenses, it an amount in
excess of $260,000.00, elong with lost wages in excess of $250,000.00, and various other
damages.

8. In May 0f 2012, DULBERG retained THE LAW QOFFICES OF THOMAS 1.
POPOVICH, P.C.,, pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.

10.  Animpled term of the retainer agreoment attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁfonn

their acts and actions within the standard of care overy attorney owes his client.
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11, That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chein saw, but also his principals, Caroline McGuire and William MecGuire, who purportediy
were supervising him in his work on the premises,

12, Atthe time of {iling of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the approptiate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McQGuire, |

13.  The matter proceeded through the notmal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG end other family members.and advised them

there was no cause of action against William MoGuire and Caroline MoGuite, and told
DULBERG he had no chofce but to execute a release in favor of the MoGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the mattet, relucta;:lﬂy agreed with MAST and to
acoept the sum of $5,000.00 releasing not.only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the mattet, A copy of
the aforesaid general release and softlement agreernent is attached hereto as Exhibit C,

14, MAST and POPOVICH continued to represent DULBERG through to and including i
March of 2013, following which DULBERG and the Defendants terminated thei relationship.
15.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULRERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Ownets Insurance Company, and lulled DULBERG into
believing that the matter was being prapetly handled, Then, due to a claimed failure of '

communication, MAST and POPOVICH withdrew from the representation of DULBERG.

Received 11-28-2017 04:31 PM/ Girouit Clerk Accepled on 11-29-2017 09:53 AM / Trans?;llon #17111117451 / Case #17LA000377
Page 3 of

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 15 of 39



16,  Thereafter, DULBERG retained other attomeys and proceeded to a binding mediation
before a retired Circnit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00, Unfortunately, a “high-low agresment”
hed been executed --by DULBERG, reducing the maximum amount he could recover to
$300,000,00 based upon the insurance policy available. The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hersto as Exhibit D,
17. The McGuire's were property owners and had property insurance coveting injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in. the City of McHenty, llinois—— - ———-cre i

MoGhire’s were well able .‘to pay all, or & portion of the binding mediation award had they still
remained parties,

18, DULBURG, i his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as tequired, and frequently conferred with them.

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full arnount of his injuries, based on POPOVICH’S and MAST’S tepresentations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inctusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreeinent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was fulse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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mediation, DULBERG was advised to seck an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on ot gbout December 16, 2016,

21, MAST and POPOVICH, joinily and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

8)  Failed to take such actions as were necessary duting their representation of
DULBERG to fix liability against the property owners of fhe subject property (the McQuite's)
who employed Gagnon, ﬁnd sought the assistance of DULBERG;

b)  Failed to thoroughly investigate Hability issues egainst propetty owners of the

subject property;

c) " Failed to conduot necessary discovery, so as to fix the Hability.of the. property

owners to DULBERG;

) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their propetty;

©)  Improperly urged DULBURG to accept a nonsensical setflement from the
propertty owners, and dismissed thern from all further responsibility;

) Failed to appreciate and understand further moneys could not be received as
against Gaguon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULBURG throughout the period of thelr representation, that the
actions taken regarding the MoGuire’s wes proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;
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h) Failed to properly explain to DULBURG all ramifications of accepting the
McQuire settlement, and giving him the option of retaining alternative counsel to review the
mattet;

i) Continually raassurc;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

) Were otherwise negligent in their reptesentation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the MoGuire’s, instead
coercing him into signinga release and settlement agresment and accept a paltry sum of

$5,000.00 for what was 4 grievous injury.

22.  That DULBERG suffered serious and substantial daméges, not only as a result of the

.

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the MoGuire’s, lost the sum of well over
$300,000.00 which would not have oceurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J, POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAULI DULBERG prays this Honorable Court to enter
judgment oﬁ such verdict as a Jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court.

Respeotfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOQCH FIRM,

SR,

Thomas W. Gooch, 1l

Recelved 11-28-2017 04:31 PM{ Circult Clerk Accepted on 11-29-2017 09:53 AM / Transaciion #17111117451./ Gase #17LA000377

Page 6 of 19.

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377

Page 18 of 39



PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

%%omas W. Gooch, T .

Thomas W, Gooch, 11T
THE GOOCH FIRM
209 8, Main Street :
Weauconda, IL 60084 R
e i
ARDC No.; 3123355 )
gooch@goochfirm.com :
office@goochfitm.com
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L | MoGUIRE owned, oonizolled, mamtamed emd suparvised a‘ha premises Wheaeai the acbident to
S tg Plaﬁnﬁff’, PUL DULBERG, apetived. o SRR
1’7 . That at all LeleVﬁnt 1Euies, the Defbndams, (;‘ARO LINE McGUIRB ang BILL
MbGUIRB, ‘Wersin oontrol of and had Lha right to advme, mstx,*uoi and demancl that ﬂae .
. Defendam, DAVID - G‘A@N@N, Bt Work e saﬁrmrdmmﬂablq ST, T
| N ; : * ‘That at afl 1eIavam umes, ﬂw Defondant, DAVID (;A{}NON was actmg a8 'ahe
.': “ "‘, B agem,, smfuaf aud AppEtent, oflmafrndanm CARDLINE MOGUIRE and BILL MQGPIR(E amd
. : Wm&, aﬂing R tholr request and in ﬂmu beist interests aud to thmr benam 08 10 & jolm sntetptise,
'19,, That at all relevcmt timcs, Defendants, CAROLINE MoGUIRE and BTLL
MGGUIRT‘* knew DAVID GAGNON was operating o chahlsaw with the avsiatance of the
. Pmmufm PAUL DULBERG, and bad the, tight.to dlsehargs or lemﬂimte the Dafendam DAVID
GAGNQN’E work for any ToRSOR, ' '
9 l“hat ak alf relevant times, Dafatdants, (‘AR OLINE MeCFUIRY end BILT,
- 'MGGUIRE bWed 4 duly to supétvise and conirol Defenderit, DAVID GAGNON's aaotivilies on
the.pr operl:y. #0 a8 1ot to otonts & unteasonable hazard to othsis, including the Plainflff, PUAT,
DXEBERG. | |
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Yo

AR 011 Iuna 28, 201l ihe Defend&nts,, CLAROLINE MOGUIRF? emd BILL, MoGUIRB, :
i Yo mrehag]!lgantm oma 01 “nets ofthe ﬂﬂlowm Weys: . _'; : “.' |
: R a:,; Fajled ta aontmlopemtibﬂ oﬂho chﬂmsaw, - :-;"-. . Ce |

'
|

e ' b Tﬂ;lled to teke preommon mt to ellow the ohainsaw to move wwmd the Plaintiff

T A PAULDIJLRERG fio astocauseimm'y, R ‘

.. AR "-'o"l : Hatled to wa the P"Iaiﬁtiﬂ; I’AUL DULBERG ofthe demgézs existmgﬂﬁm the
c ._ Defenﬂam's iuabiii:‘yto Soxird1 o chiinsa; RO

- d Faﬂed to koep the ohanmaw & propor distange ﬁmn’lhe Plaintiﬂ’ PAUL

: DULBERC&, whils opezath;cg ﬂw chainsaw, :

M

T - S Othaiwise Welg- negligsnﬂn operation aurlwntrol bﬁﬂf?hainsaw B
. £ Ay ‘"flmt 8 g prm,lmm resulwf the Defandmrt’s nep;ligenm, o Pladntifs, PA‘UL
. DULBERG, w:us mjmsd extmm.ﬂv, o ha& axperiem@d and “mll in the Imtms oxpetiencs pain
and suﬂuriug, he has been par mnnanﬂ*y wéumci and/or dmabled anr.l haa bwome obligated for
lmgs swns of meney fot medieal bills and will in the fbvre become ob.h gated for additional
sumy oft nmnay :[br mecionl care, and hag lnst time from. work and/or from eatning wages due to

sush igjmy, -
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WHER;BFORE, Plataties, PAUI DULBERG demmds judgmmt agninst Defandants - . ., _
" LARO.’EJNJ? M@GUIRE and BILL, MQGUIRE, in o ammmt in ex@ess oi’f‘LS0,000 00, plus cosf-ﬁ R

v a
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. 3416 Wert Bln Street = . &
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I The Law Offices of Thomas J. Popovich PC,

3416 W. Bim Smresr
McHenry, TuLivots 60050
‘TELEPHONE: §15,344,3797
: Facamme: 815.344.5280
‘ gmzfﬁ i}:;;ﬁaw c www popovichiow,com ng‘ ; ;’gﬁ
JOHN A, KoAfig Ronerr 4, Luvaes
THanesa M, Fresman
Jatwary 24, 2014
Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

RE:  Paul Dulberg vs, Duvid Gagnon, Caroline MceGuire and Bl MeGutre
MeHenry County Case: 12 LA 178

Dear Paul:

Pleass find enclosed the Gonsral Reloase and Setilement Agreement from defense coungel for
Caroline snd Bill MeGhite, Please Release and roturn it o tne in the enclosed self addressed
stamiped etrvelope at your eatliest convenience,

Thank you for your cooperation.

Veory truly yous,

S bl DA
A=V

3 PLAINTIFF'S
f_z} EXHIBIT WAUKRGAN Qrrse
C 2 Nowrr MARTIN Lttttag
Kma IR, Avinug
Waurnasn, 11 60085
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RELEASE ETTLEMENT AG LN

NOW COMES PAUL DULBERG, and In conslderation of the payment of Five-Thousand
($5,000.00) Dollars to him, by ot on belialf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka Bil] MeQuire; improperly named g Caroline MoGulre) and AUTO-QWNERS

. INSURANCE COMPANY, the payment and recelpt of which is hareby acknowledged, PAUL
DULBERG does hereby releage and disoharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, olalms and demands of whatsoever kind oy

ng, but not imited to, any olaim for persona! injuries and property damage arising out
of & certain ghain saw incldent that allegedly ocourred on or aboyt J une 28, 2011, within and 4pon
the premises known cormonly ay 1016 West Eidey Avenue, Clty of McHenty, County of

MeoHenry, State of Iiinols,

IT I8 FURTHER AGREED AND UNDERSTOOD that there Is presently pending a capse
of aotion in the Ciroult Court of the 22" Rdioial Clreult, MoHenry County, Minols sntitled "Pay)
Dulberg, Plaintiff, vs, David Gagnon, Individually, and g agent of Caroline MceGuire and Bil] -
MeGuite, and Caroline MoGuire and Bill MeGui_r_e,lndiyiduatly,-Defendants"Teause-NoTZO I27LA—
.-_.-_——1-'78,—an§1-thﬂt't}ﬂs*setﬂ‘ément s contingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE

that the settlement betweert the parties constitutes g good thith settlement for prrposes of the Minajs
Joint Tortfeasor Contribution Act, 7401LCS 100/0.01, e g,

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agroement the nndersigned represents and wertants ag follows {check applicable boxes);

3 I 'wag not 65 or older on the daie of the vogurrence,

3 I'wasnot reoetving SSI or $SDI on the date of the oCelrTeNCs,
M Iammnot eligible to receive SSIor SSOI

B Iamnot currently receiving S51 or SIDI

IT IS FURTHER AGREED AND UNDERSTOOD;

0 That any subrogated clalms or ens for medical oxpenses paid by or on
behalf of PAUL DULBERG shall be the responsibi lity PAUL, DULBERG,
including, but not limited 1o, ay Medlcare liens, Any and all
telmbursements of medical Oxpensos 1o subrogated partios, incloding
Medicare's rights .of reimbursement, if any, shall bs PAUL DULBERG?s
responsibility, and not the responsibility of the parties released horey,

b, That eny outsfanding  medica} bxponsos are PAUL, DULBHR(Ps
regponsibiiity and all payment of medical expenses hereafter shall be PAUL
DULBERG's tesponstbility, and not the responsibility of the parties released

RE(:elvelj 1 1-28-20' 704:31 P CII(}II Clerk Acce i 8] (5 9-2017 09 53 AM / Transaction #17 l |11;45' { Case #1 A0003
' / )

- i 133930/ Case #17LA000377
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0,
;hr?{teﬁgg DLJI}JIE%ERG 81025 {0 8ave and hold harmless and Indemnlfy th
includin bse eroln agalnst any olaims made by any medioa] provid ’
. & Ut ot limited to Medicare op Parties subrogated to th i
ver medtoal or Madiears payments, ogated Yo the rights fo

IN WITNE! SREQR
below, S8 WHEREOF, { have heteunto set my hand ang seal on the dates set forth

Data&.: . ' ~
M L Y
PAUL DULBERG —

STATE OF ILLINOIS
COUNTY OF MCHENRY
PAUL, ;
AUL. DULBERG bersonally sppeared before me this date and acknowledged that she

exeouted the foregoing Release and 8
end pinposey oregoin A eitlement Agreement 83 hls own froe set and desd for the yges

Diated this day of Janvary, 2014,

-——"——»—.......__",_"_ 1™
Notary Public
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| Dec 12 2018 306PM HP Fax . page 2

systaron Y

Binding Medlation Award

Faul Dulberg

Y, ADR Systems File # 23391BMAG

T et M et g S e B

David Gaynon

gnEtD;z?ar:'ber 8, 2016, the matter was called for binding madiation before the Honorable James
vé}l j ngham, (Ret.‘), In Chicago, IL. Aceording to the agreement entared into by the partles, if a
untary settlement through hegotlation could not ba reached the mediator would rendey a'

settlement award which would be hinding to the part
g8,
e —medlator TS BE TOlEWS: ks | g to e parties, Purspiant.to that.sgreement the- - ’ -

Fxndlﬁglnfavorof: ~ fféﬁ / ﬁdz’/»é(ﬁ;*"'.‘?
ﬁ‘éég 200 v

Gross Award! ]

Comparative faylt: _,l\:g:__ % (if applicable)

Net Award: Z{j‘" . é/;, MD
Cnmments/Explanatiwn___gﬂ%zcd { _ g é é’pf, £00 .

Lt pmedics [ £ 200000,
Losx g%m B 20% 00,

LS | 2200,
LA 7«‘;:,. 220,

"The Hondatile James P. Etomghare, (Rot)

PLAINTIFF'S
EXHIBIT

D

ADR Bystems + 20 North Clark Blreat « Flaor 29 » Chivago, L 806032
12.980,9280. . info@adrsystems.com « wwwadrsystems, conr

]
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22™° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, ) Flien
)
Plaintiff, ) CaseNo. 12LA 178 JAN 1.8 2014
) .
A ) Pt ey Cix.
)
DAVID GAGNON, Individually, and as )
Agent of CAROLINE MCGUIRE and BILL )
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, )
)
Defendants. )

MOTION _FOR _GOOD FAITH FINDING AND FOR ORDER OF
. DISMISSAL WITH PREJUDICE BY DEFENDANTS BILL McGUIRE
' AND CAROLYN McGUIRE
Defendants, BILL McGUIRE (aka William McGuire) and CAROLYN McGUIRE
(improperly named Caroline), by and through their attorneys, Cicero, France, Barch &
Alexander, P.C., hereby move this Court to dismiss all claims against them with prejudice and
further request this Court to find that the settlement set forth in this motion was made in good
faith and within the meaning and contemplation of the Illinois Contribution Among Joint

Tortfeasors Act, 740 ILCS 100/1, et seq. In support of their Motion, Defendants Bill McGuire

and Carolyn McGuire state as follows:

1. On or about March 15, 2012, Plaintiff Paul Dulberg filed a multiple count
complaint secking damages for personal injuries he generally attributes to a chain saw incident
that occurred on or about June 28, 2011, at and upon the premises owned by Defendants Bill
McQuire and Carolyn McGuire, known commonly as 1016 West Elder Avenue, City of
McHenry, County of McHenry, State of Illinois.

2. Plaintiff generally alleges that Defendant David Gagnon injured him with a chain
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saw while working under the supervision and control of Defendants Bill McGuire and Carolyn
McGuire. Defendant David Gagnon denies any and all liability for Plaintiff Paul Dulberg’s
injudes. Defendants Bill McGuire and Carolyn McGuire also deny any and all liability for
Plaintiff Paul Dulberg’s injuries and further deny that Defendant David Gagnon was under their
control and supervision and working or acting as their employee or agent at the time of the
alleged chain saw incident.

3. On February 1, 2013, Defendants Bill McGuire and Carolyn McGuire filed a

cross-claim for contribution against Defendant David Gagnon. The cross-claim for contribution

" seeks contribution from Defendant David Gagnon for injuries claimed by Plaintiff Paul Dulberg
and is based upon the terms and provisions of the Illinois Contribution Among Joint Tortfeasors
Act, 740 ILCS 100/1, et seq.

4, Plaintiff Paul Dulberg and Defendants Bill McGuire and Carolyn McGuire have
negotiated a settlement of all claims which Plaintiff brought or could have brought against
Defendants Bill McGuire and Carolyn McGuire. The settlement was negotiated at arm’s length
over a substantial period of time, and with the advice of counsel on the part of both parties.
There is no collusion or fraud on the part of any of the parties to the negotiation.

5. Pursuant to Section 100/2(c) of the Contribution Act, an alleged tortfeasor that

settles with a claimant in good faith shall be discharged from liability for contribution to any

other tortfeasors.

6. Defendants Bill McGuire and Carolyn McGuire deny and continue to deny
Jiability to Plaintiff Paul Dulberg and further contest the nature and scope of the injuries Plaintiff
Paul Dulberg attributes to the subject chain saw incident.

7. The lump-sum payment of $5,000.00 to Plaintiff Paul Dulberg by or on behalf of
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Defendants Bill McGuire and Carolyn McGuire constitutes adequate consideration for purposes

of a good faith settlement under Section 100/2(c) of the Contribution Act,

8.

Defendants Bill McGuire and Carolyn McGuire respectfully suggest that the

settlement with Plaintiff Paul Dulberg is and was made in good faith within the meaning of the

THinois Contribution Among Joint Tortfeasors Act, 740 ILCS 100/2(c).

WHEREFORE, the Defendants, BILL McGUIRE and CAROLYN McGUIRE,

respectfully pray for the Court as follows:

(1)

@

()

C

©)

For an Order declaring that the settlement between Plaintiff Paul Dulberg and
Defendants Bill McGuire and Carolyn McGuire was made and entered into in
good faith within the meaning of the Illinois Contribution Among Joint
Tortfeasors Act, 740 ILCS 100/1, et seq.;

For an Order dismissing all civil complaints, cross-claims, counterclaims and
contribution claims currently pending against Defendants Bill McGuire and
Carolyn McGuire, and arising out of or otherwise connected to the injuries
claimed by Plaintiff Paul Dulberg, with prejudice;

For an Order declaring that any potential future claims against Defendants Bill
McGuire and Carolyn McGuire, including, without limitation, claims for
contribution arising out of or otherwise connected to the chain saw incident and
injuries claimed by Plaintiff Paul Dulberg, are barred;

For an Order declaring for purposes of Illinois Supreme Court Rule 304(a) that
there is no just reason to delay enforcement or appeal of the Dismissal Order; and

That this Court enter an order granting such further relief as this Court deems just.
CAROLYN MCGUIRE and BILL MCGUIRE, Defendants,

by their attorneys,
CICERO, FRAN CH & ALEXANDER, P.C.,

By

RONALD A. BARCH (6209572)

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.
Rockford, IL. 61114

815/226-7700

815/226-7701 (fax)
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CERTIFICATE OF SERVICE

e e e it

The undersigned hereby certifies that a copy of the foregoing document was

served upon:
Attorney Perry A. Accardo Attorney Hans A. Mast
Law Office of M. Gerard Gregoire Law Offices of Thomas J. Popovich
200 N. LaSalle St., Ste 2650 3416 West Elm Street

Chicago, IL 60601-1092 McHenry, IL 60050

by depositing the same in the United States Post Office Box addressed as above, postage prepaid,

at Rockford, Illinois, at 5:00 o’clock pm.on___) [9]14

(=4S

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700

815/226-7701 (fax)

4
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22"° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
Plaintiff, ) CaseNo. 12LA 178
)
VS. )
DAVID GAGNON, Individually, and §
AVID GA , Individually, and as . FILED
Agent of CAROLINE MCGUIRE and BILL ) = o Heeny Covty Mnds
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, ) JAN 2 2 2014
)
Defendants. ) = ot

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on tb be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises,

[T IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That settlement between Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 0.01 et
seq.

2, That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident
that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

counterclaim, claim for contribution or otherwise.
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit.

4. That that there is no just reason to delay the enforcement or appeal of this good faith

finding and order of dismissal.

DATED: /4“ %%%'\
JUDGE Thomas A.W
P

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court

PAUL DULBERG, #tElectronically Filed*¥*
Plaintiff, Transaction ID: 17111147104
. 17LADDOZTT
No.: 17 LA 377 032712018
v. McHe County, Illinois

22nd Judicial Circuit
o o o o oo o o o e e

THE LAW OFFICES OF THOMAS 7.
POPOVICH, P.C. and HANS MAST,
Defendants.

PLAINTIFIF’S RESPONSE TO DEFENDANTS’ COMBINED MOTION TO DISMISS

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants” THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “POPOVICH?” or “Defendants”) Combined Motion to
Dismiss states to the Court the following;

INTRODUCTION

Defendants brought this Combined Motion to Dismiss DULBERG’s Complaint, (See
Defendants’ Memorandum in Support of Defendants’ Combined Motion to Dismiss attached
hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that DULBERG failed
to state a claim for legal malpractice, that DULBERG’s claims are barred by judicial estoppel,
and that the claims are time barred. However, after review of the facts in the Complaint, this
Honorable Court will determine that DULBERG’s Complaint is sufficient to survive this Motion
to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

‘ I. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the

Complaint by alleging defects on its face. Weisblatt v. Colky, 265 1. App.3d 622, 625, 637

T
BN
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N.E.2d 1198, 1200 (1% Dist. 1994). Section 2—-615 motions “raise but a single issue: whether,
when taken as true, the facts alleged in the Complaint set forth a good and sufficient cause of
action.” Visvardis v. Ferleger 375 II.App.3d 719, 723, 873 N.E.2d 436, 440 (111 App.1 Dist.
2007), quoting Scott Wetzel Services v. Regard, 271 1l.App.3d 478, 480, 208 IIl. Dec. 98, 648
N.E.2d 1020 (1995).

2. When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111 2d 76, 81, 806 N.E.2d 632, 634 (2004); King v. First Capital
Financial Services Corp. 215 111.2d 1, 12, 828 N.E.2d 1155, 1161 (2005). A cause of action
should not be dismissed on the pleadings unless it clearly appears that no set of facts can be
proved that will entitled the plaintiff to recover. Zedella v. Gibson, 165 111.2d 181, 185, 650
N.E.2d 1000 (1995).

STANDARD OF REVIEW FOR SECTION 2-619

3. A section 2-619 motion should be denied unless a Plaintiff cannot prove a set of
facts that would entitle him to relief sought. Safeway Ins. Co. v. Daddono, 334 111. App 3d 215,
218 (1% Dist. 2002). A cause of action should not be dismissed on the pleadings unless it clearly
appears that no set of facts can be proved that will entitle the plaintiff to recover. Zedella v,
Gibson, 165 111.2d 181, 185, 650 N.E.2d 1000 (1995).

4, The Court must view all the factual allegations in the light most favorable to the
plaintiff. Lloyd v. County of DuPage, 303 Ill. App.3d 544, 688 707 N.E.2d 1252, 1258 (2d Dist.

1999). Also the court must construe the facts liberally in favor of the plaintiff, 74, In ruling on a

-
s
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2-619 motion, the court may consider pleadings, affidavits and depositions. Weisblatt v. Colky,
265 1. App.3d 622, 625, 637 N.E.2d 1198, 1200 (1% Dist. 1994). The purpose of a Motion to
Distniss under section 2619 of the Code of Civil Procedure is to afford litigants a means to
dispose of issues of law and easily proved issues of fact at the outset of a case, reserving disputed
questions of fact for a jury trial. Zedella, at 185, 650 N.E.2d 1000.

ARGUMENT

(under 2-615)

I Dulberg sufficiently states a cause of action for legal malpractice.

1. In his Complaint, DULBERG sufficiently set forth the necessary elements of legal
malpractice. “To prevail on a legal malpractice claim, the plaintiff client must plead and prove
that the defendant attorneys owed the client a duty of due care arising from the attorney-client
relationship, that the defendants breached that duty, and that as a proximate result, the client
suffered injury.” Northern Illinois Emergency Physicians v. Landau, Omahana & Kopka, Lid.,
216 111.2d 294, 306-307 (111. 2005).

2. First, when DULBERG agreed to retain POPOVICH and POPOVICH agreed to
represent DULBERG, a duty of due care was established based on the attorney-client
relationship between DULBERG and POPOVICH. (See Complaint attached hereto without
exhibits as Exhibit B, 4 8-10.) Thereafter, POPOVICH owed DULBERG a duty of due care as
his attorney and POPOVICH breached that duty.

3. DULBERG’s malpractice action is proper because DULBERG properly
established that due to POPOVICH’s malpractice, the case was settled for an amount much
lower than what DULBERG expected. “Attorney malpractice action should be allowed where it
can be shown that the plaintiff had to settle for a lesser amount than she could reasonably expect

without the malpractice.” Brooks v. Brennan, 255 111.App. 3d 260, 270 (5" Dist., 1994).

3
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4, In his Complaint, DULBERG specifically alleges that he was essentially forced to
settle his case for $5,000.00 against the McGuires and the Auto-Owners Insurance Company.
(See Complaint attached hereto as Exhibit B, 13, 21(j).) Thereafter at the binding arbitration
DULBERG’s gross award of $660,000.00 was cut to only $300,000.00 due to a “high-low
agreement” that was executed as part of the McGuire settlement. DULBERG further pleads that
had the McGuires not been dismissed from the case, he would have recovered more. (See
Complaint attached hereto as Exhibit B, 416, 22.)

5. DUILBERG propetly plead proximate cause and damages in his Complaint. (See
Complaint attached hereto as Exhibit B, 921, 22.)

6. Fox v. Seiden, 382 Il.App. 3d 288, 294 (1 Dist. 2008) is analogous to this case
because the Fox Plaintiff similarly pled proximate cause and the Appellate Court held that this
was sufficient, “the plaintiff alleged, ‘But for [the law firm's] negligence and malfeasance,
[Miriam] would not have had judgment entered against her for attorney’s fees under the [Act].’
We find the alleged facts, liberally construed, taken as true, and viewed in the light most
favorable to the plaintiff, sufficiently plead the element of proximate cause.” Id., at 299,

7. Specifically, DULBERG properly established that “but for” the acts of the
Defendants in urging DULBERG to release the McGuires, DULBERG suffered substantial
damages. (See Complaint attached hereto as Exhibit B, 422.)

8. More importantly, the issues of proximate cause and damages must be
determined by a jury or trier of fact after all proper evidence and testimony is presented at trial,
Proximate cause is a question of fact to be decided by a jury. (internal citation omitted)
(Emphasis added) Hooper v. County of Cook, 366 Ill.App.3d 1, 7 (1% Dist., 2006). “The

determination of damages is a question of fact that is within the discretion of the jury and is

A.
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entitled to substantial deference.” (Emphasis added.) Linhart v. Bridgeview Creek Development,
Inc., 391 111 App.3d 630, 636 (1% Dist., 2009).

9. POPOVICH states it his Motion that DULBERG’s pleading and theory is
confusing. (See Defendants’ Memorandum attached hereto as Exhibit A, pg.4). However, there
is nothing confusing about the issues at hand. DULBERG clearly and sufficiently pled in his
Complaint that the wrongful acts, i.e. POPOVICH urging settlement and release of the McGuires
in the case caused DULBERG to lose out on over $300,000.00.

10.  Defendants, in their Motion to Dismiss, are requiring of DULBERG to plead his
entire case in a single Complaint.

11.  “Plaintiff is not required to prove his case at this stage of the pleadings and the.
damages as alleged are sufficient to show he was damaged by Defendants’ actions and cause of
action for legal n;alpractice. Fox v, Seiden, supra, at 294, Platson v. NSM America, Inc., 322
T1l.App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the pleadings stage, so a
claimant need only show a possibility of recovery, not an absolute right to recover, to survive a
2-615 Motion.”). Here, DULBERG has shown at least a possibility of recovery based on the
malpractice of POPOVICH, thus should survive Defendants’ 2-615 Motion.

12, The allegations set forth by DULBERG are not conclusions and are sufficient to
withstand a Section 2-615 dismissal. By looking at the Complaint, DULBERG has clearly set
forth each of the elements of legal malpractice.

13.  Further, because this instant case is filled with factual questions, dismissing the
Complaint at this stage of the pleadings is improper and this Honorable Court should deny
Defendants’ Motion in order to allow the case to be fully and properly litigated.

{(Under 2-619)

L
Cd
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IL. Dulberg’s claims are not barred by judicial estoppel.

14, Next, Defendants argue that DULBERG’s claim is barred by judicial estoppel.
(See Defendants’ Memorandum attached hereto as Exhibit A, pg. 6). This is not factually
accurate.

15.  Judicial estoppel is an equitable doctrine evoked only at the Courts’ discretion and
designed to protect the integrity of the judicial system by preventing parties from taking
inconsistent positions. Seymour v. Collins, 39 N.E. 3d 961 (1li., 2015). The Seymour Court held
five elements were required for judicial estoppel to apply; there must be two positions which are
factually inconsistent in separate proceedings where there is an intent that the trier of fact accept
as true all the allegations and the person who the doctrine is asserted against must have received
a benefit. /d.

16.  Inthis case, there have not been two factually inconsistent positions because
DULBERG never held the position that he understood and was informed of all the terms of the
settlement. The issue of whether Defendants properly informed DULBERG has never been dealt
with in a previous proceeding.

17.  Defendants argue that “like all adults” DULBERG is presumed to know the
contents and meaning of the settlement agreement he signed. (See Defendants’ Memorandum
attached hereto as Exhibit A, pg. 7). However, the Defendants had a fiduciary duty to
DULBERG to explain to him the contents of the settlement agreement and to explain the
meaning of said agreement. That is part of the thrust of the malpractice, which of course is a

factual question.

ol
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18, Inhis Complaint, DULBERG alleges that MAST told DULBERG that “he had no
choice but to execute a release” and that “there was no possibility of any liability” against the
McGuires or the Insurance Company. (See Complaint attached hereto as Exhibit B, 13, 15.)

19.  Based on these representations, DULBERG reluctantly signed the settlement
agreement, as he had no choice and was relying on the representations of his attorneys.

20.  Defendants argue that because the Court in the underlying case entered a good
faith finding Order, Plaintiff should be judicially estopped. (See Defendants’ Memorandum
attached hereto as Exhibit A pg. 6). This is not the case. Although a good faith finding was
entered in the underlying case, the Order did not contemplate whether there was any malpractice
by the attorneys. The Court clearly did not know what the Defendants told or failed to tell
DULBERG to urge him to sign the agreement. Therefore the good faith finding Order has no
bearing on DULBERG’s legal malpractice suit.

21.  Defendants rely on the case of Larson v. O'Donnell, 361 1l1. App.3d 388 (1 Dist.,
2005) in support of their argument that judicial estoppel is applicable, however this instant case
is factually distinguishable from the Larson case, which was a divorce case.

22, The Court in Larson, supra, found that judicial estoppel applied to the Plaintiff’s
legal malpractice claims because at the dissolution prove up hearing, record clearly states that the
Plaintiff testified that he understood all of the terms of the settlement, that knew when he signed
the agreement that he had an obligation to pay a specific dollar amount in child suppott and
maintenance. The Larson Court found that the Plaintiff was estopped from bringing the legal
malpractice Complaint that alleged that he did not know the terms of the settlement. Larson even

interrupted the divorce prove up to supply additional facts and information as to his correct

iy 4
’

Received 03-27-2018 01:48 PM / Circuit Clerk Accepted on 03-28-2018 09:49 AM / Transaction #17111147104 / Case #17LA000377
Page 7 of 32



income. Larson v. QO 'Donnell, supra, generally. Further, Larson has been distinguished and not
followed. See Wolfe v. Wolf, 375 .App.3d 702 (1** Dist., 2007).

23, Inthis case, there is no record of DULBERG specifically testifying to knowing
exactly what the terms of the settlement agreement. Unlike the Larson Plaintiff, DULBERG is
not claiming that he does not understand the $5,000.00 settlement, but instead, DULBERG was
never informed by his attorneys that a “high-low” agreement would limit his recovery against the
remaining Defendants. DULBERG was never informed by the Defendants how the terms of the
settlement would affect the future of his case. More importantly, DULBERG was trusting his
attorneys when signing the settlement agreement. At no time did DULBERG interject in any
proceedings to state that he understood all of the terms of the settlement or provided additional
facts as the Larson Plaintiff.

24.  Based on Defendants’ fiduciary duty, the Defendants had a duty to properly
inform DULBERG of all of the risks of entering the settlement agreement. “The fiduciary duty
owed by an attorney to a client encompasses the obligations of fidelity, honesty, and good
faith.” Metrick v. Chatz, 266 1ll.App.3d 649, 656 (1% Dist.,1994).

25.  Inthe case of Wolfe v. Wolf, 375 T1.App.3d 702 (1* Dist., 2007) the Defendant
argued that the Plaintiff was judicially estopped from bringing a claim for legal malpractice
when she testified that she understood and agreed to all the terms of the marital settlement
agreement and subsequently filed a legal malpractice complaint alleging that she did not
understand and agree to the marital settlement agreement. However the Court held that the
Plaintiff was not judicially estopped from bringing her legal malpractice action because the

testimony at the dissolution proceeding was based on negligent acts and misrepresentations made

e}
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to the Plaintiff by the Defendant, and that she did not discover those negligent acts and
misrepresentations until after the settlement agreement had been entered. /d., generally.

26.  This instant case is more factually similar to the Wolfe case than the Larson Case
because DULBERG is not alleging that he misunderstood the obligations under the settlement
agreement as in Larson, instead he is alleging that the negligence of POPOVICH did not permit
DULBERG to make an informed decision about accepting the settlement, as in Wolfe.
POPOVICH continuously represented to DULBERG that there was no possibility of any liability
against the McGuires and/or the Insurance Comparny.

27, Therefore by following the Court in Wolfe v. Wolf, 375 TIl.App.3d 702 (1% Dist.,
2007) this Honorable Court must find that DULBERG is not judicially estopped from bringing
his claims against POPOVICH.

IHI.  Dulberg’s claims are not time barred.

28, Lastly in their Motion fo Dismiss, Defendants argue that DULBERG’s claims are
barred by the statute of limitations. (See Defendants® Memorandum attached hereto as Exhibit
A, pg. 7). This is incorrect becausc after review of the allegation of the Complaint this Court
should find that the Complaint has been timely filed based on the discovery rule.

29, The discovery rule tolls the limitations period to the time the plaintiff knew or
reasonably should have known of the injury. Suyder v. Heidelberger, 953 N.E.2d 415, 419 (111
2011).

30.  The lllinois Supreme Court held that the discovery rule applies to legal
malpractice claims. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 111.2d 240, 249 (111

1994). The Supreme Court has made this issue quite clear, finding as such and further finding the
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limitations period begins to run when a plaintiff knows or reasonably should know of his injury
AND that the injury was wrongfully caused. (Emphasis added) /d.

31.  The time at which a party has or should have the requisite knowledge under the
discovery rule to maintain a cause of action is ordinarily a question of fact. (Emphasis added)
Jackson Jordan, Inc. v. Leydig, Voit & Mayer, at 250, see also Knox College v. Celotex Corp.,
88 M1.2d 407, 416-417 (111, 1981).

32.  Due to the attorney client relationship with the Defendants, DULBERG is
presumed unable to distinguish any misapplication or negligence by the Defendants, on his own,
“The relationship between an attorney and the client is one in which the attorney is charged with
a duty to act skillfully and diligently on the client's behalf. Given the duty, the client is presumed
unat;le to discern any misapplication of legal expertise.” Goodman v. Harbor Market, Ltd., 278
L. App.3d 684, 659-690 (1* Dist., 1995).

33.  There would be a constant destruction of the attorney-client relationship if clients
were required to determine their attorney’s malpractice at the exact time of incident. “If the client
must ascertain malpractice at the moment of its incidence, the client must hire a second
professional to observe the work of the first, an expensive and impractical duplication, clearly
destructive of the confidential relationship between the practitioner and his client. Therefore, it 13
the realized injury to the client, not the attorney's misapplication of the expertise, which marks
the point in time for measuring compliance with a statute of limitations perjod.” (internal
citations omitted) Goodman v. Harbor Market, Ltd., 278 . App.3d 684, 689-690 (1* Dist.,

1995).

10
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34.  DULBERG’s Complaint was filed on November 28, 2017. The Complaint clearly
sets forth when DULBERG became aware of the negligence of the Defendants as argued below.
(See Complaint attached hereto as Exhibit B, 419, 20).

35.  Aspled in the Complaint, it was not until December 16, 2016 that DULBERG
was informed by outside counsel that he may have a claim for legal malpractice:

“19.  Until the time of the mediation award, DULBURG had no reason to believe he

could not recover the full amount of his injuries, based on POPOVICH’S and MAST’S

representations to DULBERG that he could recover the full amount of his injuries from
Gagnon, and that the inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreement with the “high-low
agreement” contained therein, and the final mediation award, DULBURG realized for the
first time that the information MAST and POPOVICH had given DULBERG was false
and misleading, and that in fact, the dismissal of the McGuire’s was a serious and
substantial mistake. Following the mediation, DULBERG was advised to seek an
independent opinion from an attorney handling Legal Malpractice matters, and received
that opinion on or about December 16, 2016.”

(See Complaint attached hereto as Exhibit B, 919, 20).

36. DULBERG would have had until December 16, 2018 to bring his claims, or at
the earliest by December 8, 2018, two years after DULBERG received the binding mediation
award. Thus, the Cemplaint filed on November 28, 2017 is timely filed.

37.  Defendants incotrectly pled that DULBERG did not provide any other
explanation about why he was unaware of a claim until December 16, 2016. (See Defendants’
Memorandum attached hereto as Exhibit A, pg. 8). This is incorrect because DULBERG’s
Complaint specifically alleges why DULBERG for the first time realized that the information
Defendants gave DULBERG was false or misleading —after the mediation on December 8, 2016.
(See Complaint attached hereto as Exhibit B, 919-20). DULBERG did not discover that the
settlement with the McGuires would limit his recovery until the mediation award was entered

and had no reason to believe he could not recover the full amount of his injuries.

14
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38. DULBERG’s Complaint is also timely filed based on Defendants’ frandulent
concealment. (See Complaint attached hereto as Exhibit B, {15, 19, 20, 21(g)(1)()).

39.  Fraudulent concealment stops the running of the limitations period until the cause
of action is discovered. Henderson Square Condominium Ass'nv. LAB Townhomes, L.L.C., 2014
IL App (1st) 130764, 994 (1% Dist., 2014).

40.  To state a claim of fraudulent concealment, a Plaintiff must allege that “the
defendant concealed a material fact when he was under a duty to disclose that fact to
plaintiff.” (internal citation omitted) DeLuna v. Burciaga, 223 111.2d 49, 77 (111, 20006).

The DeLuna Court discussed certain situations where there is a duty to disclose a material
fact, First, if plaintiff and defendant are in a fiduciary or confidential relationship, then defendant
is under a duty to disclose all material facts. Second, a duty to disclose material facts may arise
out of a situation where plaintiff places trust and confidence in defendant, thereby placing
defendant in a position of influence and superiority over plaintiff. (internal citations omitted)
DelLuna v. Burciaga, supra.

41,  Moreover, Defendants’ silence gives rise to DULBERG’s claim for fraudulent
concealment, because DULBERG trusted his attorneys. “Silence by a person in a position of
trust concerning the facis giving rise to a cause of action amounts to fraudulent concealment.”

See Doe v. Boy Scouts of America, 66 N.E,3d 433, 456 (1% Dist., 2016),

42.  DULBERG and Defendants were clearly in a fiduciary and confidential
relationship: the attorney-client relationship. Defendants were under a duty to disclose all
material facts and information to DULBERG. Defendants failed to do so.

43, “Whether an injured party justifiably relied upon defendants' words or silence

depends on the surrounding circumstances and is a question of fact that is best left to the trier of

1.
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fact.” (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine

and Science, 2015 IL App (2d) 140952, 937 (2™ Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under fraudulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 ILCS 5/13-215.

45.  DULBERG’s Complaint states that DULBERG discovery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46.  Therefore DULBERG would have unti! December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statute.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG propetly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint.

WHERFFORE vyour Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court
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deems equitable and just. If this Court grants Defendants’ Motion to Dismiss, PAUL DULBERG
prays for a reasonable amount of time to file a First Amended Complaint.
Respectfully submitted by

THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, IL 60084
847-526-0110
gooch@goochfirm.com
officef@goochfirm.com
ARDC: 3123355

41
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

B‘gzltherine M. Keefe

erk of the Cironit Court
¥ Electronically Filed#+
Tramsackon 10: 17111133930

PAUL DULBERG, 17LAND0TT
02/07/201 & ,
Mcl'}e Quiugﬁlﬁﬂinms
Plaintiff, ::E:*ﬁa:?:*w*mMww#w
Heceived Per Local Rule 1.1%9c¢
Vs, No. 17LA0X0377

THE LAW OFFICES OF THOMAS I.
POPOVICH, P.C., and HANS MAST,

M e M M N N S N e

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)}(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants’ Combined Motion to Dismiss Plaintitf’s Complaint with prejudice,

and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”™)). Hans Mast (“Mast™) handled the case for the firm, Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a setflement with

EXHIBIT

1615495.1

Raceived 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930/ Case #171.A00037
Received 03-27-2018 01:48 PM / Circuit Clerk Accepted on 03-28-2018 09:49 plh4 Tirangaction #17111147104 / Case #17LA000
Page 15 of 32



the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

1L STATEMENT OF FACTS

A, The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, §6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, 8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 19, and Exhibit 1B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00, The McGuires and
their insurance carrier, Auto Owners Insurance Comparny, were released. (Exhibit 1, 913 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015, Dulberg retained
succeessor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, ] 16 and Exhibit 1D). After

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and 1D, .
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice maiters and received that opinion on or about December 16,
2016. (Exhibit 1, 720).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as wete
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly iﬁvestigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the Jaw pertaining to a property ownet’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from lthe preperty owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decigion as to
the McGuires and “coereing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 733 1LCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist, 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted, Jackson vs. South Holland Dodge, 197 111. 2d 39
{2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient - it must set forth a legally recognized claim as its avenue of recovery, and
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 ll. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matiers of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 111,
2d 110, 115 (1995),

In Tilinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;
and actual damages. Glass v. Pitler, 276 11l. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349, Damages must be incurred and arc not presumed. Glass at 349,
1t is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform,
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 I1L. App. 340 (2000), at 351. The plaintiffin a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Tl App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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McGuires’ underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Furse,
and Burney, Ltd., 332 111, App 3d 618 (1*%, Dist, 2002), and Cedeno v. Gumbiner, 347 11l. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations, Dulberg fails to allege requisite facts in sul;port of each and every element of the
“underlying” case or “case within the case” against the McGuires. Sunply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In ¥ 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In § 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In 21 (b} and (¢), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In § 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed, [n a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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IV.  DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary,?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 11l App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392, At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. Afier

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

? 1t does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see Al Purpose Nursing Service v. Human Rights Com., 205 111, App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Giagnon in the underlying case,

1615495.1

Received 02-07-2018 01:20 PM/ Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #171111339830 / Case #17LA000377
Received 03-27-2018 01:48 PM / Circuit Clerk Accepted on 03-28-2018 09:49 AMyé Branggction #17111147104 / Case #17LA000377
Page 21 of 32



percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice, Larson at 393, The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398,

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the MoGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co, vs. Ragnar Benson, Inc. 111 L. App. 3d 855, 865 (1st

| Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 [LCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLATMIS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations petiod which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Il App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 TLCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017, Here, the Plaintiff did not file his T.egal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempté to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ Hability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information ot other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires® liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016, What happened after he signed the
agreement on January 29, 20147

While thete was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Ilinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016, The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations, SK Partners I LP v. Metro Consultants, Inc., 408 1il. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquite further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (1st 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
tetained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Tllinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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TIHE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE T WENTY-SECOND JUDICIAL CIRCUIT
M¢HENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit (.:uurt
*E4E] o ctronically File d#+*

PAUL DULBERG, ) Transaction ID: 17111117451
) 1714000377
Plaintif, ) Moy Counes ol
) 'I ?L.'E'\D |-| DSTT a?a?ﬂe{?nﬁ':ﬁﬁ;w*«:«MM*
V. ) No. i
)
THE LAW OFFICES OF THOMAS J. } MNOTICE
POPOVICH, P.C., and HANS MAST, ) THIS CASE IS HERERY SET FOR A
_ ) SCHEDULING CONFERENCE IN
Defendant. ) COURTROOM 201 ON
02427/201 8 AT 900 AN,
- EAR MAY RESULY IV
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.
COMES NOW your Plaintiff, PAUL DUILBERG (hereinafter also_referced to.as S e
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint by

against THE LAW OFFICES OF THOMAS 7, POPOVICH, P.C, (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST” , states the
following;

1. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Tllinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS 1. POPOVICH, P.C., is a law firm
operating in McHenty County, lllinois, and transacting business on a regular and de;ily basis in
McHenry County, Iltinois,

3. Your Defendant, HANS MAST, is either an agent, etployes, or partner of THE LAW
OFFICES OF THOMAS I. POPOVICH, P.C.. MAST is a licensed attomey in the State of

Illinois, and was so Ticensed at all times relevant to this Complaint.
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4. That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, lllinois, as the Defendants
transact substantial and regu\dar business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William MeGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

e

lived in the neighborhood. - e—

7. At this time, Gagnoen lost control of the chainsaw he was using causing it to strike !
DULBERG, This caused substantial and catastrophic injuries to DULBERG, including but not ~ !
limited to great pain and sutfering, current as well as future medical expenses, i an amount in |
~oxcess of $260,000.00, along with lost wages in oxcess of $250,000,00, and various other

damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,

is attached hereto as Exhibit B, and the allepations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein,

10. Animplied term of the retainer agreoment attached hereto as Exhibit A, was that at Il

times, the Defendants would exercise their duty of due care towards their client and coﬁform

their acts and actions within the standard of care every atlorney owes his client,
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11.  That as Exhibit B reveals, Defendants property filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportediy
were supervising him in his work on the premises,

12, At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and citcumstances around
the Complaint he filed, and further had ascortained the appropriate law, MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire, |

13, The matter proceeded through the normal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG and other family members.and.advised them .

there was no cause of action against William McGuire and Caroline MeGhuire, and told
DULBERG he had no choice but io execute a releass in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta-ntly agreed with MAST and to
aceept the sum of $5,000.00 releasing not oniy William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter. A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

I4. MAST and POPOVICH continued to represent DULBERG through to and including !
March of 20135, following which DULBERG and the Defendants terminated their relationship.
15. Continuonsly throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any Lability against William
and/or Caroline McGuire and/or Auto-Ownets Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled. Then, due 1o a claimed failure of

comniunication, MAST and POPOVICH withdrew from the representation of DULBERG,
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16, Thereafter, DULBEi{G retained other attorneys and proceeded to 2 binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover to
$300,000.00 based upon the insurance policy available, The award was substantiaily more than
that sum of money, and could have been recovered from MoGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D.
17.  The McGuire’s were property owners and had property insurance covering injuries or

losses on their property, as well as substantial Ppersonal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McITenty, lllinois. —

MoGhire’s were well able to pay all, or a portion of the binding mediation award had they still

(R TR

remained parties,

18.  DULBURG, in his rel ationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them,

18, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to i
DULBERG that he could recoverthe full amount of'his injuries from Gagnon, and that the
tnclusion of the McGuire’s would only complicate the case,

20.  Following the execution of the mediation agreeﬁleﬂt with the “high-low agreerent”
contained thercin, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBRERG was {alse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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medijation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016.

21, MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

©) Failed to conduct necessary discovery, so as to fix_the liability. of the property

owners to DULBERG;

d) Fatled to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property;

e) Impropetly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation,

£) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was propet in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

5
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h) Failed to properly explain to DULBURG all ramifications of accepting the
MecGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Continually 1'eassu1'c;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

J) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as fo the McGuire’s, instead
coercing him into signing a release and settlement agreement and accept a paltry sum of
$5,000.00 for what was a grievous injury.

22, That DULBERG suffered serious and substantial damages, not only as a result of the

injury ag set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH inurging DULBURG to relecase the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREI'ORE, your Plaintiff, PAUL DUTBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the Jurisdictional minimums of this
Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Ll 6L

Thomas W. Gooch, III
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

Thomas W. Gooch, III
THE GOOCH FIRM
209 S, Main Street

Wauconda, IT. 60084 - )

TTTATRS2e- 011 T
ARDC No.: 3123355
gooch@goochfirm.com
office@goochfitm.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N S N N S N N N N e

Defendants.

DEFENDANTS’ REPLY IN SUPPORT OF COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Reply in
Support of Defendants’ Motion to Dismiss Plaintiff’s Complaint at Law, and state as follows:

L. INTRODUCTION

One of the underpinnings of Dulberg’s legal malpractice claim, is that a “high low
agreement” he executed somehow caused him to settle his personal injury case for an amount
lower than what he “expected.” But Dulberg has failed to attach any such “high low agreement”
to his complaint. He has also failed to identify the terms of the agreement in his complaint, and
how the terms somehow affected his case. While in § 3 of his Response he argues that the “high
low agreement” was executed as part of the McGuire settlement, in view of Illinois Supreme
Court Rule 137, he has not and cannot allege in his complaint that a “high low agreement” was
executed as part of the McGuire settlement, or that Popovich or Mast had anything to do with it.
In any case, the execution of a “high low agreement” by Dulberg in connection with the

McGuire settlement makes little sense at the time, in view of Dulberg’s later mediation and
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settlement with the co-defendant, David Gagnon. Dulberg’s mention of the “high low” coupled
with his failure to explain its terms or significance, renders it a legal world equivalent of a
“MacGuftin.”

Dulberg cannot allege that he was “forced” to settle his case with the McGuires for
$5,000. He had every right to reject a settlement, or to retain new counsel. In fact, he alleges that
Popovich withdrew over 21 months before the case was concluded (he retained successor
counsel to handle the case). Moreover, he willingly agreed to a settlement with the McGuires
while continuing to prosecute his case against Gagnon. He also fails to allege how he would
have fared any better against the McGuires, “but for” Popovich’s alleged malpractice, and fails
to explain why he waited over 2 years after Popovich withdrew in order to sue the firm. For
these reasons, Dulberg’s complaint must be dismissed with prejudice.

IL. DULBERG FAILS TO PLEAD FACTS IN SUPPORT OF EACH
REQUISITE ELEMENT OF A LEGAL MALPRACTICE CLAIM

Dulberg fails to support any of his conclusions that Popovich and Mast committed legal
malpractice with factual support. It is not sufficient under Illinois law that the elements of a
cause of action simply be regurgitated. In a legal malpractice action, not only must the elements
of the legal malpractice claim be supported with facts, so must the allegations of the underlying
case. However, Dulberg only makes conclusory statements in § 21 of his Complaint, that
additional actions should have been taken in the underlying case. But Dulberg fails to identify
what those actions should have been.

Dulberg alleges that he was forced to settle his case against the McGuires for $5,000.00.
He does not allege in his Complaint whether the McGuires made a settlement offer, or whether
Dulberg made a settlement demand. Did Mast forward a written settlement offer to Dulberg?

Did he accept it and mail back an executed release? How was he pressured to settle? Dulberg
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also fails to explain the effect of a “high low agreement” that he allegedly executed. Dulberg
attaches a page from a binding mediation award he allegedly received against David Gagnon, but
he fails to attach the unexplained high low agreement. 735 ILCS 5/2-606, states in pertinent
part:

If a claim or defense is founded upon a written instrument, a copy

thereof, or of so much of the same as is relevant, must be attached

to the pleading as an exhibit or recited therein, unless the pleader

attaches to his or her pleading an affidavit stating facts showing
that the instrument is not accessible to him or her.

Dulberg fails to attach the high low agreement, or otherwise explain the terms of the agreement
and its significance. He also fails to explain why he would enter a high low agreement with the
McGuires 21 months prior to a mediation with Gagnon.

Because Dulberg fails to plead facts in support of each and every element of his legal
malpractice claim and his underlying claim and how he would have prevailed “but for” the
negligence of Popovich and Mast, his case must be dismissed pursuant to 735 ILCS 5/2-615.

III. DULBERG IS ESTOPPED FROM REPUDIATING
HIS SETTLEMENT AGREEMENT

Dulberg asserts that he is not estopped from taking a position in this case that he did not
understand the terms of his $5,000.00 settlement agreement with the McGuires. His attempt to
distinguish Larson v. O’Donnell, 375 1ll. App. 3d 702 (1st Dist. 2007) fails. Dulberg argues that
unlike Larson, here there is no record of Dulberg testifying to knowing exactly what the terms of
the settlement agreement[sic]{were]. (Response, p. 8). However, here there is no dispute that
Dulberg knowingly executed the settlement release in favor of the McGuires. Moreover, in a
case cited by Dulberg, Seymour v. Collins, 2015 IL 118432 the Illinois Supreme Court wrote that

“a statement under oath was not among the requirements for judicial estoppel.” Seymour at *P38.
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Dulberg also continues to argue in pages 8 and 9 of his Response that he was unable to
make an informed decision about accepting settlement because he was never informed “by his
attorneys that a “high low” agreement would limit his recovery against the remaining
defendants.” (Response, 923 and 26). As discussed above, Dulberg has not and cannot allege
in his complaint that Popovich or Mast had any involvement with any such “high low”
agreement. Accordingly, his argument that they failed to inform him of the effects of the
agreement, and how it could limit his recovery against the remaining defendants, is not well
plead and amounts to a “red herring”. In fact, in § 20 of his complaint, Dulberg sets forth the
time frame of the execution of the “high low” agreement: “Following the execution of the
mediation agreement with the “high low agreement” contained therein, and the final mediation
award, Dulberg realized for the first time that the information MAST and POPOVICH had given
Dulberg was false and misleading...” Which is it? Is he claiming that the “high low” was
executed in 20135 prior to Popovich’s and Mast’s withdrawal, or at mediation (almost 2 years
later in 2017)? Obviously Popovich and Mast could not have counseled Dulberg regarding a
“high low” agreement he apparently executed 21 months after their attorney-client relationship
ended. The allegations concerning the “high low” agreement are not well plead and are
dispositive of Dulberg’s claims under section 2-615 and 735 ILCS 5/2-619 (a)(9).

IV. DULBERG’S RELIANCE ON THE DISCOVERY RULE TO DELAY THE
COMMENCEMENT OF THE STATUTE OF LIMITATIONS IS UNAVAILING

Dulberg confirms in his Response that he is attempting to rely on the discovery rule in
order to toll the statute of limitations. He also relies on language from the case of Goodman v.
Harbor Market, Ltd., 278 111. App. 3d (1st Dist. 1995) for the proposition that he is “presumed
unable to distinguish any misapplication or negligence by the Defendants, on his own [sic].” He

also alleges that he was provided with a legal opinion after the December 16, 2016 mediation
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[with Gagnon] at which time he learned for the first time “that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.” (Response, p. 11). How was the
information misleading?

Again, Dulberg fails to describe how the settlement and dismissal of the McGuires was a
mistake. But more importantly, he does not allege what happened in the 21 months after
defendants were discharged as his counsel. Under Illinois law, he cannot simply bury his head in
the sand. There was nothing preventing Dulberg from inquiring about the McGuires’ liability
from his successor counsel, also a personal injury attorney. If he felt pressured into settling with
the McGuires, why did he not seek a second opinion at the time of the settlement?

Dulberg has the burden of proving the date of discovery, and here he has failed to even
allege sufficient facts to support a tolling of the limitations period. For that reason, his complaint
must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

V. CONCLUSION

WHEREFORE, for the reasons stated in their Motion to Dismiss and Memorandum in
Support, and as stated herein, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C.,

and HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS

1619463.1



5/2-619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint at Law with

prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn{@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 10th day of April, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS
PAUL DULBERG, T
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

\q-/\-—/\-./\-_'/\-_/\-/"-../\_/\_/\_‘—’

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG?), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH?”), and HANS MAST (hereinafter also referred to as
“MAST™), states the following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Tllinois,

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

llinois, and was so licensed at all times relevant to this Complaint,



4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG
lived in the same area.

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.



11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti.on existed against Caroline McGuire and William
McQGuire,

13, Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00.

15. On November 18, 2013, MAST wrote fwo. emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion geiting out of the case”. (See Emails attached as Group Exhibit C.)



16. Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17. On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 re;leasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19, Continuously throughout the period of representation, MAST and POPOVICH
represented i'epeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuite and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit I.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled propetly.

22, On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage, Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only



alternative is to take the case to trial and I am not interested in doing that,” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24, Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25, The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27. Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.



28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.
29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.
30.  DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.
31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)

who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability

expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property

owners to DULBERG, for example hiring a liability expert;
d.) Failed to investigate the insurance policy amounts of the McGuires and Gagnon;
e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000,00” and no insurance company would pay close to that;



f) Failed to understand the law pertaining fo a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion™.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m) Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;



n) Failed to retain a liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32.  That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which Woﬂd not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court,

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

o 6L

Thomas W. Gooch, ITI

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

Thomas W. Goocgh, 111

Thomas W. Gooch, 11T
THE GOOCH FIRM
209 8. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
sooch@goochfirm.com
office@goochfirm.com
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13, On June 28, 2011 the Defendant, DAVID GAGNDN Wi 11@g11geﬁn”t in bne OF
~:;m:\re 01‘ ﬂw followmg Ways L ;.~ ‘:'1 ; '~'-.'f.'*- - Com ,
F"Etilad Lo mﬂiuia,ln wntml oVer the oparsttiﬂg of the oham.»aw,

'-'

[ }*ajled tt} take pieea.utiou not to allow ﬂm c{haumaw ’co move toward the Pla,inul,‘f

.' o, F':ﬂed to Wa.w 1ha Plamuff’; PAUL, DULBERC& c:f tha cla;ngers fbxistmg fwm the
Dei‘endam DAVIJ? GAGNQN sme;bihty ’.f() wmm’[ ﬂm rhaiﬁsaw* o

o . d . Fatled to  keep a.proper ¢ isiemoe ﬁ*om thca Plam 1fi‘ RAXIL. DULBLRG while

opai atlpg me ghmnmw

S - S C)L?mrwib@ Weas naghg,ent i Qperanon and wntwl of* ih*ea vhﬁmpaw. )

2 SYEN I‘hai a R pmﬁﬁnﬂ’w result of thf- Dafﬁ:mlemt”a nagligfnce, the' Plﬂimrff PAUL
' ';'; : .._'D"ULBI:RG way mmracl ez';s:fwmllv, he, has expeﬂ:ssnum anci WZI.H v ﬂht future azqam eeme pam

e +and suffex ing; h@ s Bees pmrmcmemlv seatrad and/or dludbl‘d’d afit hay baronm o’hlzgawd for

largo sumg of money for modical bills and will in the future bésome cbzlzngfrt:cad for additional

suns of money for medical cave, and has Jost thve from work andor from earning wages due to

. Such tnjury.

15. ’111&11: at t.ha above time and date, the D@fenclam’s nogligente canbe inf cj,red from

the f,.lmumqta.uceﬁ mf the-¢ ncaurroncc 18 the m&trume:m of the in,juiy was naded the cotitrol ofthe

- Defndant and theraimu tagligence can boe presumied undel ihe doctring of Ras- {ma}’ oguiiur,

WRLPORL Plaitmﬂ PAUL DUT ,BEI{G,, domands Juclgmsﬂt apalnst Defendants,
DAVID Ci.AGN ON, and CARQLINE MeCHIRE and BILL MGGUIRE I sn smount in exeess of

$50,000.00, plus costs of thiz action.
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-M GGUIR,E ownsd, controfled, inamfamad emcl supmvised i“ha prmnm{,s Whawaf the awidem to
) -I t]m P]amtlﬁ’, IE’AUL DULBT’R(} accﬁrred. ‘ ‘ .
A3 That it ull m.lavanf {iies, the I)ei’anclanh, OAROLINI@ MC‘GUIRB angd BILL
: 'MbGUmEg were dn control of and. hm:l tha tight to advise mstmmt and demand that fihe ‘
Defaﬂdamﬂ;_DAVID GAGNON*EWJ, or wnrk in-aanfy audTemcmable maimer. I
. *That at all u,Iesvam mm@s, ﬂm Defindant, DAVI’IE GA&NON Was actmp ad i
"4 13@111“,‘. Muaj aud apparent, ofmfmdanm, {2 A.ROL!NL MGGUIRF &md BILL Mcﬁpmlj mu:!
Wa& a¢li11g al their request and i i ﬂwu bast inferests and 10 thexr benefil ag in a joint onterpilse.
'19., That at all 101@cht u:mos, Defendants, CARGLINE MoGUIRE and BTLL
Mu( i‘UlRE knewr DAVID GAGNON was operating o chain,saw with the asststance nf the
. I’l&mti‘ﬁ I’*AUL DULBERG, and. had the, tlght to digcharge or- L@mmmte the I‘Jdendani DAVID
CHAGNON's wotk for any reason, | |
:2:0 b " That gt alf relevant ti'.‘mxa;%?', Defendants, C:AE.C}LINE MeGUIRE and BILT,
Mcﬁft]‘jRE, Ib‘wed a duly to supéiviss end oonirol Deofondant, DAVIE GACNON' s-activities on
the .prc}perty. 80 a8 ot o oreate 4 unreasonsble hazard to othets, including the Plaintiff, PUAT,

DULBERG,

LN
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast. net

From: Paul Dulberg <pdulberg@comeast, net>
Date: November 20, 2013 at 7:26:563 AM CST

To: Hans Mast <hansmast@ccmcast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. | will call Shella today and set up a time.

Please send me a link to the current lllinols statute citing that the property owner is not liable for work done on their property
resulting in injury to a neighbor.

I need to read it myself and any links to recent case law in this area would he helpful as well.

Thanks,

Faul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <fansmast@ comcast.net> wrote:

Paul, lets meet again to discuss. The legality of it 2ll is that a property owner does not have legal liability for a worker {whether
friend, son or otherwise) who does the work on his time, using his own independent skills. Here, [ deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a moticn. So that's the situation.

————— Original Message -----

From: Paul Dulberg <ptulberg@comcast.net>

To: Hans Mast <hansmast@ccmcast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done cn their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to-do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 807 FM, Hans Mast <hansmast@comeast.net> wrote:

Paul whether you like it or not they don't have a legal liability for your injury because they were not directing the work. So if we
do not accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is letting them
file motion getting out of the case

Sent from my iPhone

On Nov 18, 2013, at 7:4C PM, Paul Dulberg <pduiberg@comeast.net> wrote:

Only 5, That's net much at all.
Is this atake it or leave it or do we have any other options?

if you want a negligence case for the homecwners ask what happenead immediately after the accident.

Naither of them offered me any medical assistance nor did either of them call 911 and all Carol could think of besidss calling
David an idiot was calling her homeownars insurance.

EXH0

i




They all left me out in the yard screaming for help while they were busy making sure they were covered,
She even went as far as tc finally call the Emergency Room after | was already there just to tell me she was coverad.

How selfish are people when they worry about if their insured ovar helping the person who was hurt and bleeding badly in
their yard.

I'm glad she got her answer and had to share it with me only tc find out her coverage won't even pay the medica! bills.
I'm not happy with the offer,

As far as John Choyinskl, he knows he has to call you and said he will tomorrow.

Paul

Paul Dulberg

B47-497-4250

Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.net> wrote;

Im waiting to hear from John. | tried calling him last week, but no one answered,

In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
motion at some point, so my suggastion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deduciad from any eventual recovery....

Let me know what you think..

Hangs

----- Original Message ==

From: Paul Dulberg <pdulberg @comeast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

[ am leaving your number with him as he has agreed to talk with you about David Gagnon.

| believe he will try and call sometime tomorrow.

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sule the shit out him alone. It is the things that happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my iPad




~ Fhe Law Offices of Thomas J, Popovich PC,

3416 W. Brm Srimer
McHenry, Truivots 60050
TrLEpHONE: §15,344,3797
FacemviiLi: 815.344.5280
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Tann A, Korvag Rowerr X, Luvisss
THenasa M, Ferzan
Jannary 24, 2014
Paul Dulberg
4606 Hayden Court
MgeHenry, IL 60051

RE:  Pawt Dulberg vs, Duvid Gagnon, Caroline McGuire and Bt MeGaire
MeHenry County Cage: 12 LA 178

Dear Paul:

Please find enclosed the Genetal Release and Settlement Agreement from defense counsel for
Caroline and Bill MoGuire, Please Release and veturn 1t to me in the enclosed self-addressed
stamped envelope at your sarliest convenience,

Thank you for your cooperation.

Very truly yours,

»
|f~)

smq ""'\7 7
Enelosurg
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GENERAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, pnd in consideration of the payment of Five-Thousand
($5,000.00) Dollars to im, by or on behalf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka 11l) MeGuire, improperly named as Caroline MoGhuire) and AUTO-QWNERS
INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG doeg hereby reloase and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of rotion, elaims and demands of whatsoever kind op
nature including, but not limited 10, any ¢lalm for personal Injuries and property damage arlsing o
of & certain chaln saw inoldent that allegedly cocurred on or about June 28, 201 1, within and upon
the premises known comumonly as 1016 West Elder Avenue, City of McHenty, County of
MeHenry, State of Iiinois, :

IT I8 FURTHER AGREED AND UNDERSTOOD that there g bresently pending a capge
of action in the Cirouit Clourt of the 22™ Rlicial Clreuit, McHenty County, Ilinols entitled "Pau]
Dulberg, Plaintiff; vs, David Gagnon, lndividually, and as agent of Caroline MeGuire and Bil]
MeGhuire, and Caroline MoGuire and Bij} McGuire,JndiMidually,-Def@ndants”?eausefi\fo,*zol'E*EA*""'_
e 1785 and-that this-setemient iy confingent upon WILLIAM MeGUIRE and CAROLYN MeGUIRE
beig dismissed with prejudice as parties to sald lawsuit pursuant 1o a finding by the Circult Counrt
that the settlement batween the parties constitutes a good fuith settlement for purposes of the Minais
Joint Tortfeasor Contribution Act, 740 TLCY 160/0.01, ¢ $eq.

IT 1S FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agresment the undersigned repragents and warants as follows (check applicable boxos):

£ I was not 65 or older on the date of the eoeurrence,

[ T'was not reoeiving SSI or SSDI on the date of the ocourrence,
i Lam not eligible to receive SSI or 8801,

£ L arm not ourrently roceiving 851 or SIDI,

IT18 FURTHER AGREED AND UNDERSTOOD:

a That any subrogsted claims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAU DULBERG,
inoluding, byt not limited to, any Medicare Jiens, Any and all
reimbursements of medigal UXpenses to subrogeted parties, incloding
Medicape's rights of reimbursement, if any, shall be PAUL DULBERG s
responsibility, and not the responsibility of the parties roleased herefn,

b, That any outstanding  medical Ckponses are  PAUL, DULBER(s
responsibility and g} payment of medical expenses hereafiey shall be PAUL
DULBERG's vesporsibillty, and not the responsibility of the parties reloased

R =2 7 04 P I Cle kA(:(}e')‘e(l() -29-2017 09:63 AM i 51 J’Ca
i i | . [ Tra saclior # 71 74, se # FLAQOO3YT
BCGiVBd 2820 04:3 M f Circui



o That PAUL DULBERG BErees to save and hold harmless and Indemniiy the
parties relensed herein against any clelms made by any medical providers,
including, but not limited to Medicare o parties subrogated to the rights to
recover medical or Medicare payments, '

IT I8 FURTHER AGRBED AND UNDERSTOOD by the purtics hereto that this agresment
contains the entive agreement between the parties with regard to materials set forth herein, and shall
be binding Upon aud inure to the benefit of the parties hereto, j ointly and severadly, and the
executors, conservators, administrators, Buardiang, personal Yepresentatives, heirg and suecessors of
sach.

¥T 18 FURTHER AGREED AND UNDERSTOOD that this settloment is a compromise of
a doubtful and disputed claim and no liability is admitted as consequence hereof,

IN WITNESE WHEREQF, I have hareunto set my hand and sea) on the dates set forth
below,

PAUL DULBERG B

STATE OF ILLINOIS )
188,
COUNTY OF MCHENRY )
PAUL. DULBERG personally appeared before me this date and acknowledged that she
exeouted the foregoing Reloase and Settletment Agreamen a3 his own free act and deed for the nges
a4 purposes set forth therein,

Drated thig . vy of Tanuary, 2014,

Notary Public o

0377
i 11117451 f Case #17_A00
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:556 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pduibsrg @ comcast.net-
Date: January 29, 2014 at 1:59:31 PM CST
To: Hans Mast <hansmast@comcast.net>
Subject: Re: McGuire settlement

Ok, it's signed and in the mail.

Hope that sotme yahoo in the govt. doesn't someday decide to go after everyone they think they might get a dollar out of and end up
holding me responsible for ihe McGuires fees incurred while they fight it out.

¥m not in the business of warranting, insuring or protecting the McGuires from government. Especially for only 5 grand. For that kind
of protection it could cost millions but | trust your judgament.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@comcast.net> wrote:

388D has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

----- Original Message ----

From: Paul Dulberg <pdulberg@comeast. net>

To: Hans Mast <hansmast@comecast.net>

Sent: Wed, 29 Jan 2014 17:47:39 -0000 {UTC)

Subject: Re: McGuire seftiement

What and why do those questions have any relevance at ail and why do they need to be part of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSCI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannet be told to them in any way?

It would drive David's ego crazy if he thought it was a large sum and was banned from seeing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

Its not a big deal,..if you weren't receiving it than don't check it...not sure what the question is...
----- Original Message --—--

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -C000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

It has check boxes and one of the check boxas says;
I am not eligible o receive 33| or 33D1,

Another says;

I am not receiving SSl or SSDI.

As you know, | have applied for SSDI and SSI

EXHIBIT




From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: February 22, 2015 at 7:42:25 PM CST
To: Hans Mast <hansmast@att.net>

Subject: Re: Memo

To believe David's version of events you miist believe | was committing suicide.
Who in their right mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been locking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

FPaul Dulberg
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul | no longer can represent you in the case. We obviously have differences of opinion as to the value of the case. F've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accident because we still have to prove that the defendant
was at fault. While you think it is vary clear - it is not. My guess is that seven out of 10 times you will lose the case outright, That
means zero. That's why | have been trying to convince you to agree to a settlernent. You clearly do not want to. There's only
$100,000 in coverage. Alistate will never offer anything near the policy limits therefore there's no chance to settle the case. The
only alternative is to take the case to trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my iPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @ comeast.nat> wrote:

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing amives.

| agree showing me the memo is a good idea it's just not the accuracy | expectad.

I know I'm being confrontative about all of this but let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of family are cver unless | have enough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, scrap booking, crafts, efc... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working ciass short of being paralyzed or dead.

I need someane wha is on my side, top of their game and will see to it that I'm comfortable after all this is over.

What | feel is an attempt to sattle for far less than this is remotely worth just to get me off the boaoks.

EXHIBIT
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Binding Medistion Award

Paul Dulberg )
)
)
V. o : } ADR Systems Flle #  23301BEMAG
}
)
Dawvid Gagnon )

On Decefnbur 8, 2016, the matter was catled for binding mediation before the Monorable James
P. Etchingham, tF&e‘t.‘j, in Chicago, L. According to the agreernent entared Into by the parties, if a

- mediator inds &5 6l lows

Ff;ndihg in favorof: - @‘é«i / | ﬂ(ff

e
Gross Award: ﬁ Mﬁﬁ g. h
Comparative fault: HL % (If applicable)
Net Award; g \g:ém.{%_dﬁf? é)

Comments/Explanation, m@fﬁ’ {:d /
Future edics [
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ADR Systains . 26 Marth Clark Strent . Floor 28 « Chienge, 1L 80604
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N’

Defendants.

NOTICE OF MOTION

TO: Mr. Thomas W. Gooch, III
The Gooch Firm
209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

On July 20, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we shall
appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois and present Defendants’ Motion to Dismiss and Memorandum in
Support of Defendants’ Motion to Dismiss First Amended Complaint at Law, copies of
which is attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
R e
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

V8.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N’ N N N N S N N S

Defendants.

DEFENDANTS’ MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, move to dismiss Plaintiff’s First Amended Complaint at Law, and state as
follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. It is clearly established that Illinois is a fact pleading jurisdiction, requiring the
plaintiff to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist.,
274 11l. App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or
her claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39

(2001).
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3. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1st Dist. 1995).

4, The plaintiff in a legal malpractice claim must plead a case within the case.
Ignarski v. Norbut, 271 1. App. 3d 522 (1st Dist. 1995).

5. Dulberg fails to allege requisite facts in support of a legal malpractice claim,
including each and every element of the “underlying” case or “case within the case” against the
McGuires.

6. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-613.

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615, respectfully request this Honorable Court dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and for any further relief this Court

deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

eflynn{@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N’ N N N N N’ N N

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

I INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,
when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires’ settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a Jegal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case”).

IL PROCEDURAL HISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants® Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

III. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The First Amended Complaint
(Exhibit 2) and Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 18). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, [llinois, Case No, 12
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LA 178. (Exhibit 2, 9, and Exhibit 2B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, {18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, §21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and
received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the
underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in 9 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31.  MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

I The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.
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c) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00” and no insurance company would
pay close to that;

) Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

1) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

i) Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;



n) Failed to retain a liability expert to prove DULBERG’s
damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 1ll.
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 1l1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 I11. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 IlL.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1* Dist. 1995). The injuries
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 1L App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 I1l. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? (31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? ({31 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(31 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in 9 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 5th day of July, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
TR e o
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

- McHENRY COUNTY, ILLINOIS Katherine M. Keefe
Clerk of the Cirouit Court

#ebcR] o cironically Filed****

PAUL DULBERG, ) Transaction ID: 17111186062
Plaintiff, ) 17LADQO3T7Y
) No.: 17 LA 377 06072018 .
—_— MoHenry County Illineis
V. ) 32nd Judiaial Chrouit
) ‘ ) e b 2ok ok R o ROK K 30K K R Ok R Rk R kK
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C. and HANS MAST, )
Defendants. )
NOTICE OF FILING
TO:  George Flynn (gilynn@clansen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on June 7, 2018 1 caused to be filed with the Clerk of
the Cireuit Court of McHenry County, Hlinois the attached Plaintiff’s First Amended Complaint

at Law,

Thomas W. Gooch, [II

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing to whom it is
addressed via the McHenry County I2File Efile System and via email transmission to on June 7,

Uiy

THE GOOCH FIRM

209 South Main Street
Wauconda, [llinois 60084
847 526 0110
gooch@goochfirm.com
office@goochfirm.com
ARDC No.: 3123355

Recsived 06-07-2018 01:29 PM/ Circuit Clerk Accepted on 06-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000377
Page 1 of 1




THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
s st e - Glerk-of the Circuit Court

mElectrnmca]l Pilegree*
Transaction ID: 17111166062
17LAD00377

06/07/2018

No. 17LA 377  JicHamy Counts thnois

ook ok ok ok ok sk ok o ok o o ook ok sk ok ok ek ok ke

PAUL DULBERG, a
Plaintiff,
V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

vvvvvv\/vv\;

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH”), and HANS MAST (hereinafter also refetred to as
“MAST”), states the following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, lllinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or pattner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

[llinois, and was so licensed at all times relevant to this Complaint.

Received 06-07-2018 01:29 PM / Circuit Clerk Accepted on 06-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000377
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and

inactions of MAST are directly attributable to his employer, partnership, or principal, being THE

LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants

transact substantial and regular business in and about McHenry County in the practice of law,

where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous

accident, having been asked by his neighbors Caroline MecGuire and William McGuire, in

assisting a David Gagnon in the cutting down of a iree on the McGuire property. DULBERG

lived in the same area. |

7. At this tine, Gagnon lost control of the chainsaw he was using causing it to strike and cut

DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
" not limited to great pain and suffering, cutrent as well as future medical expenses, in an amount

in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other

damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed By MAST on his own behalf, and on bebalf of DULBERG,

is attached hereto as Exhibit B, and the allegations of that Complaint are fully incoxporated into

this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all

times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.

Recelved 06-07-2018 01:29 PM / Circuit Clerk Accepted on 06-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000377
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1. That as Exhibit B reveals, Defendants propetly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuite, who purpottedly
were supervising him in his wortk on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and ciroumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti'on existed against Caroline McGuire and William
McGuire,

13.  Also MAST incofrectly informed DULBERG that the insutance policy limit for the
Gagnon was onty $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00. |

15.  On November 18, 2013, MAST wrote fwo. emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McCuire's afty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners, So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it-due to liens etc. but it
will offset the costs deducted from any eventual recovery...” * * * “So if we do not accept theit
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)

Received 06-07-2018 01:29 PM / Circuit Clerk Accepted on 08-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000377
Page 3 of 24



16,  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Bmails attached as
Group Exhibit C.)

17.  On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18, DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 re;leasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19.  Continvously throughout the period of representation, MAST and POPOVICH
represented fepeatedly to DULBERG there was no possibility of any Liability against William
and/ot Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was beiﬁg properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “T trust your judgment.” (See Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled propetly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23.  MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship dueto a
claimed failute of communication, MAST and POPOVICH withdrew from the representation of
DULBERG.

24,  Thereafter, DULBERG retained other attorneys and proceeded to a Coust ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuties ot
losses on their propetty, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, lllinois.
MecGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuties from Gagnon, and that the

inclusion of the McGuires would only complicate the case.

5
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

29. 1t was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly reptesent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expett,

b) Failed to thoroughly investigate liability issues against property owners of the
subject propetty;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

¢.)  Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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j) Failed to understand the law pertaining to a property owner’s tights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Tmproperly urged DULBERG to accept a nonsensical settlement from the
property ownets, and dismissed them from all further responsibility,

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the petiod of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for F REE on a motion”.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and approptiate;
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n) Failed to retain & liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32 That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which wouid not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Do 6 Mo lZ

Thomas W, Gooch, I1I

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:!

LAY,

Thomas W. Gooch, III

Thomas W. Gooch, 111
THE GOOCH FIRM
209 8. Main Street
‘Wauconda, IL 60084
847-526-0110

ARDC No.; 3123355
gooch@goochfirm.com

office@goochfirm.com
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it my claim, “The apptovd) of any setflement amoting caridot bie misde withqut my keidwledge and
weonsent, ;
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Dater . - Date;

LAW. OFFICES OF THOMAS 5, POPOVIGH, P.C.
- 3416 West Btm, Street © - - .

McHerry, Tinols 60050 -
B15/344-3797 ;
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From: Paul Dulberg <pdulberg@comcast.net>
Subjecl: Fwd: Dave's Best and oldest friend John
Date: Dscember 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comgeast.net>
Date: November 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comeast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can mest. | will call Sheila today and set up a time.

Please send ma a link to the current Mllincis statute clting that the property owner Is not llable for work done on their property
resulting In injury to a neighbor.

I need to read it myself and any links to recent case law in this area would be helpful as well.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmast@comcast.net> wrote:

Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker {whethet
friend, son or otharwise) who does the work on his time, using his own independent skills. Here, t deposed the McGulres, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. Its that simple. We don't have to accept the $5,000, but If we do hot, the McGuires will get
out for FREE on a motion. So that's the situation,

----- Orlginal Message =--

From: Paul Dulberg <pdulbera@comcast.net>

To: Hans Mast <hansmast@comecast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done on thelr property by.their own son that ended up cutting through 40%
of my arm,

Pethaps thelr negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with Davld. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to do, How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@comcast,net> wrote:

Paud whather you like it or not they don't have a legat liabllity for your injury because they were not directing the work. So If we
do not accapt thelr 5000 they will simply flle a motion and get out of the case for fres. That's the only other option is letting them
file motion getting out of the case

Sent from my iPhons

On Nov 18, 20183, at 7:40 PM, Paul Dulberg <pdulberg@comeast.net> wrote:

Only 5, That's not much at all.
Is this atake it or leave it or do we have any other options?

It you want a negligence case far the homeowners ask what happsned immediately after the accident.

Neither of them offered me any medical assistance nor did either of them call 911 and all Carol could think of besides calling
David an idiot was calling her homeownars insurance.
E)éHlB
GROV \LT

G
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They all left me out in the yard screaming for help while they were busy imaking sure they were covered.
She sven went as far as to finally call the Emergency Room after | was already there Just to tell me she was covered.

How selfish are people when they worry about if thelr insured over helping the person who was hurt and bleeding badly in
their yard.

I'm glad she got her answer and had to share It with mo only to find out her coverage won't sven pay the medical bills.
{'m not happy with the offer.

As far as John Choyinsld, he knows he has to call you and said he will tomorrow.

Paul

Paut Dulberg
847-497-4280
Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hapsmasf@comeast.net> wrote:
[m waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGulre's atty has offered us (you) $5,000 in full settlement of the claim against the McGulres only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the cage on a
motion et some point, 80 my suggestion is to take the $5,000 now. You probably won't see any of it dus to fiens ete, but it
will offset the costs deducted from any eventual recovery....

Lat me know what you think..

Hans

----- Original Message -----

From: Paul Dulberg <pdulbstg@comeast.net>

To: Hans Mast <hansmast@g¢omcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

{ am leaving your number with him as he has agreed to talk with you about David Gagnon.

| belisve he will try and call sometime tomorrow,

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the Injurles but
David's conduct immediately aftar the Incident does show his lack of moral values for other humans and what he was willing
and was hot willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sue the shit out him alone. 1t is the things that happsned afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my iPad
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The Law Offices of Thomas J. Popovich PC,

N 3416 W, Bum Strmer

McHenry, Truivots 60050
TELEPHONE, §15,344,3797
FacsiviLg: 815.344,5280

;’Zﬁ;’f ‘n’k:;f:f'm”m W, propovichlaw, com Jgﬁg“g‘ ;’ 3:,"1‘3
Jann 4, Korvnk RostrrJ, Lustany
THENGSA M, PRERAN
January 24, 2014
Pauvl Dulberg
4606 Hayden Court
MoHenry, IL 60051

RE:  Paul Dulberg vs, David Gagnm, Caroline MeGuire and Bl MeGuire
McHenry County Cone: 12 LA 178

Deat Paul;

Please find enclosed the Goenetal Release and Settlemem‘ Agleement from defenge vounsel for
Caroline snd Bill MoGuite, Ploase Release and return it to me in the enclosed self-addressed
stamped envelope ut your eatliest convenisnos,

Thank you for your cooparation,

Very truly yours,

Copy

EXHIBIT

WALgnQMY Qraps

230 Novgr Magrw Lirmsg
Knia J, Avivue
Wavxzonn, {1, 600G
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GENERAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, and tn consideration of the payment of Flve-Thousund
($5,000.00) Dollers to him, by or on behalf of the WILLIAM MCQUIRE and CAROLYN
MCGUIRE (aka Bill McGuire: Impropetly named as Carollne MaGulre) and AUTOQWNERS
INSURANCE COMPANY, the payment and recelpt of which {g hereby aoknowledged, PAUL
DULBERG does hereby relense and discharge the WILLIAM MCGUIRE and CARQLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGQUIRE and AUTQ-OWNERS INSURANGR
COMPANY, of and from any and all oauses of notlon, ¢lalms and detmands of whatsosver kind or
nature inoluding, but not lmited to, any elaim for petsonal Injuries and property damage alsing out
of & osrtain ohain saw inoldent that allegedly socumed on or about June 28, 201 1, within and wpon
the premises known comumonly as 1016 West Elder Avenue, Clity of MoHenry, County of
MuoHenry, Stats of Iiinots, -

IT'I§ FURTHER AGREED AND UNDERSTQOD that there Is Presently pending a canse
of setion dn the Chroult Court of the 2™ Sudiolal Ciroult, MoHenty County, Llinols entitled "Pau)
Dulberg, Platntiff, vs, David Gagnon, Tndividually, and ag agent of Caroline MoGuire and 13il]
MeChuire, and Cavolfne MoGwire and Bill MeGule. Individually, Defondants'; Cause-Noy 20 |3 A=

being dismissed with prejudice as parties to sald lawsuit pursuant to a finding by the Clrouit Court
that the settlement botweers the pattls constitutes & good fhith settlement for puposes of the Minafs
Joint Tortteasor Contribution Act, 740.JLCS 100/0.01, et seq.

IT 18 FURTHER AGRERD AND UNDERSTOCD that as part of the copsideration for this
agreament the undersigued reprogents and waranty as follows (check applicable boxus);

B Ywas not 65 or older on the date of the oocurrence,

K Iwasaot reveiving SSI or SSDI on the date of the QCQUITON0e,
d Iam not eligible to recolve SSI or 3801,

0 L am not outsently roceiving 8T or SEDI.

IT IS FURTHER AGREFD AND UNDERSTOOD:

A That any subrogated claimg op llens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
Inoluding, but not Hmited 10, any Medicare liens. Any and all
telmbursements of medjgal 9xpensos to subrogated pasties, Inclodin
Modioare's rights of reimbursement, if any, shall b PAUL DULBERG s
rosponsibility, and not the responsibility of the parties relensed hereln,

b Thet any onistanding medical Cxponsos ale  PAUL  DULBER(Ps
rusponsibility and all payment of medioal axpenses hereafier shall be PAUL
DULBERG's Yosponstbillty, and ot the responsibill ty of the parties released

Recel ved 1 ~28-2017 04:31 PM l Chreult Clol kACOBp(Gd on1 -29-2017 09:53 AN]/ IIallsacl(OI #1 71 ”45 /CBSQ # 7L/\00037 7
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o That PAUL DULBERG agrees to save and hold harmless and Indemnify the
partles released herein ngalnst any claims made by any medioa) providers,
Inoluding, but not Hinited to Medicare or parties subrogatad to the rights to
reeover medical or Medicare paytents, '

IT18 FURTHER AGREED AND UNDERSTOOD by the patties heveto that this agresment
oontains the entire agreerment between the parties with regard to materlals set forth hetein, and shall
be binding upon and inure to the benefit of the parties hereto, jointly and soverally, and the
executors, conservatony, admuinistrators, uardians, personal representatives, heirg and sueceasors of
each,

IT I8 PURTHER AGREED AND UNDERSTOOD that this settlement is 8. 0otnpromise of
a doubtful and disputed olaim and no liability 1s admitted as a oonsequence hereof,

l IN WITNESS WHEREOF, 1 have hareunto set my hand and sea) on fhe dates sof forth
below,

—e '

PAUL DULBERG

STATE OF JLLINOIS )
)88
COUNTY OF MCHENRY )
PAUL- DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Release and Settlement Agreentent a his ewn fiee act and deed for the niges
aund purposes set forth thereln,

Drated this . vay of January, 2014,

Notary Publie

Rece[ved -28-2017 04 l P Clreu erk AcC ed on -29-2017 09:53 AM/ Trar 1saction #17 11 ;45 I Gase #1 [ LAOOOS; 7
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From: Paul Dulberg <pdulberg @comcast.net>
Subject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulbora@comeast.net-
Date: January 29, 2014 at 1:59:31 PM CST

To: Hans Mast <hansmast@comeast.net>
Subject: Re: McGuire settlement

Ok, It's signad and in the mall.

Hope that some yahoo in the govt. dossn't someday decide to go after everyone they think they might get a dollar out of and end up
holding me responsible for the McQuires fees Incurred while they fight it out.

I'm not in the business of warranting, insuring or protecting the McGuires from government. Especially for only 5 grand. For that kind
of protaction It could cost miions but I trust your Judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my IPad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@cormcast.net> wrote:

SSD has to be part of It..its not golng to effect anything...
We can't prevent disclosure of the amount...

----- Orlginal Message -----

From; Paul Dulberg <pdulberg@comeast. net>

To: Hans Mast <hgnsmast@comcast.pet>

Sent; Wed, 29 Jan 2014 17:47:39 0000 (UTC)

Subject: Re: McGuire settlement

What and why do those guestions have any relevance at all and why do they need to be part of this agreement?
Particularly the one about being eliglble.

Also, | cannot warranity against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

it would drive David's ego crazy if he thought it was a large sum and was banned from sesing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

Its not a big deal...jf you weren't recelving It than don't check [t...not slire what the question is...
----- Orlginal Message =----

From; Paul Dulherg <pdutbera@comcast.net>

To: Hans Mast <hansmast@comeast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

it has check boxes and one of the check boxes says;
| am not eligible to recelve SS| or SSDI.

Anaother says;

1 am not receiving SSI or SSDI.

As you know, | nave applied for 8SDI and SS!

EXHIBIT
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To; paul_dulbsrg@comcast.net

From: Paul Dutberg <pdulberg@comecast,net>
Date: February 22, 2015 at 7:42:25 PM CST

To: Hans Mast <hansmast@att.net>
Subject: Re: Memo

To believe David's version of svents you must belleve | was committing suicide.
Who in their fight mind puts his arm into & chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is It to sue an aity?

And yes | am and have been looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Dulberg
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul | no longer can represent you In the case, We obviously have differences of oplnion as to the value of the case. 've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely Ignore that It doesn't matter if you passed away from the accldent because we still have to prove that the defendant
was at fault, While you think it is very clear - it is not. My guess is that seven out.of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you fo agree to a settlement. You clearly do not want to. There's only
$100,000 in coverage. Allstate will never offer anything near the policy limits therefore there's no chance to settie the case. The
only alternative is to take the case to trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further In this case, Just et me know.

Sent from my (Phone
On Feb 22, 2015, at 7:14 PM, Pau) Dulberg <pdulberg@comeast.net> wrote:

Let's not be harsh, We have a couple of weeks tlll dr Kujawa's bllling arrives.

] agree showing me the memo is a good idea [t's Just not the accuracy | expected.

1 know I'm being cenfrontative about all of this but let's face it, my working days are over let alone a career | have been building
gince | was in high school. My dreams of family ate over unless | have enough to provide and pay for the cate of children and a
raof,

What's left for me?

Facebook, scrap booking, crafts, etc... A life of crap..,

With ongolng pain and grip Issues in my dominate arm/and that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.

| need someone who is on my slde, top of their game and will see to it that I'm comfortable after all this Is ovet.

What | fesl is an attempt to settle for far Jess than this is remotely worth Just to get me off the books.

EXHIBIT
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

» Circuit Clerk Use Only
Lulbexa i ORn
Plaintiff | T
—___ ORDDWP

VS

: Case Number | 7 LA 21 g
bl

: i A ane i Ay b
Law OHices of i‘«'?a}'til.x‘.:,»t}‘.l-:;"«“\“‘-1\

Defendant
ORDER = McHenryFéi?‘%Ey Mingis
Plaintiff(s) appear in person/by attorney ¥ wiol\czy e _ _ ;
Defendant(s) appear in person/by ;fﬁf)?ﬁﬁ' t/;j Fl | nw\ ]u: 2 0 20]8 i
Summons not served; alias summions to issue; return date - Rt — |
Clerk of the Circuit Court |

Summons has been properly served on Defendant(s)

Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for $

2

plus interest of § plus attorney fees of $ for a total of § plus court costs.

FCIiiE] st

Defendant(s), having failed to appear or otherwise respond to the summons, is found in default. Judgment for

Plaintiff(s) against Defendant(s) for $ , plus interest of $

plus attorney fees of § for a total of § plus court costs.

Case set for [ ] trial [_] arbitration on 30 at ____.m. in Courtroom

(3 [

Defendant(s) shall file an Appearance within days of today’s date, or without further Notice to

Defendant(s), the trial date will be stricken and a judgment by default will be entered against Defendant(s) and in
favor of Plaintiff(s).

NOTICE TO DEFENDANT(S): THIS IS THE ONLY NOTICE YOU WILL RECEIVE OF THE TRIAL,
OR ARBITRATION DATE AND YOUR OBLIGATION TO FILE AN APPEARANCE.

Defendant(s) shall file an answer or other pleading within days of today’s date.

This case is continued on Motion of [_] Plaintiff, =~ [ ] Defendant; [ ] By Agreement; [] Court;

to_ Seprember -.‘.)._ 2008 at )p:oo ., a a_m. for ‘(‘1{(‘,\ vq oy NMohan 1O

Case called, Plaintiff(s) fail to appear. Case dismissed for Plaintiff’s failure to prosecute Dismniss '
F\ ST P\'(\(“\ﬁ&‘(&’” { L0 rJLu‘ A

Case dismissed with/without prejudice on Plaintiff’s motion.

After trial of this case, the Court enters a Judgment for Plaintiff(s) against Defendant(s) for $

2

plus interest of § plus attorney fees of § for a total of § plus court costs.
After trial of this case, the Court enters a Judgment for Defendant(s) against Plaintiff(s).

COURT FURTHER ORDERS: :
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

No.: 17 LA 377

v,

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

T Tt Tt

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS FIRST
AMENDED COMPLAINT AT LAW

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG") by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants’ THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “Defendants™) Motion to Dismiss states to the Court the
following:

INTRODUCTION

Defendants brought their Motion to Dismiss First Amended Complaint at Law, pursuant
to Section 2-615. (See Defendants’ Memorandum in Support of Defendants’ Motion to Dismiss
attached hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that
DULBERG failed to state a claim for legal malpractice. However, after review of the facts in the
Complaint, this Honorable Court will determine that DULBERG’s First Amended Complaint is
sufficient to survive this Motion to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

1. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the
Complaint by alleging defects on its face. Weisblatt v. Colky, 265 111.App.3d 622, 625 (1* Dist.

1994). Section 2-615 motions “raise but a single issue: whether, when taken as true, the facts

1



alleged in the Complaint set forth a good and sufficient cause of action.” Visvardis v. Ferleger
375 L. App.3d 719, 723 (1* Dist. 2007), quoting Scott Wetzel Services v. Regard, 271 Ill.App.3d
478, 480, 208 I11. Dec. 98, 648 N.E.2d 1020 (1995).

2 When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111. 2d 76, 81 (2004); King v. First Capital Financial Services
Corp. 215 111.2d 1, 12 (2005). A cause of action should not be dismissed on the pleadings unless
it clearly appears that no set of facts can be proved that will entitled the plaintiff to recover.
Zedella v. Gibson, 165 111.2d 181, 185 (1995).

ARGUMENT
(under 2-615)
L. Dulberg sufficiently states a cause of action for legal malpractice against the
Defendants.

1. In his First Amended Complaint, DULBERG sufficiently set forth the necessary
elements of legal malpractice. “To prevail on a legal malpractice claim, the plaintiff client must
plead and prove that the defendant attorneys owed the client a duty of due care arising from the
attorney-client relationship, that the defendants breached that duty, and that as a proximate
result, the client suffered injury.” Northern lllinois Emergency Physicians v. Landau, Omahana
& Kopka, Ltd., 216 111.2d 294, 306-307 (Il1., 2005).

Z; In the Motion to Dismiss, Defendants allege that DULBERG has not pled
necessary facts. For example, Defendants argue that DULBERG did not plead enough facts as

to what necessary discovery was not conducted under paragraph 31(c) of the First Amended

Complaint (See Motion to Dismiss attached as Exhibit A, pg. 6) This is not true.



& In that same paragraph, DULBERG gives an example of what type of discovery
was necessary, i.e. hiring a liability expert. (See First Amended Complaint, Exhibit B, 431(c).)

4. Had Defendants conducted expert discovery in DULBERG?s case, the expert
would have opined as to the liability of both Gagnon and the McGuires. DULBERG’s
allegations that an expert should have been hired by MAST is proper because had MAST hired
an expert prior to releasing the McGuires, the expert could have opined as to their liability
which would have resulted in the McGuires staying in the case and DULBERG being able to
obtain a much higher mediation award. Further, this opinion should have been made prior to
settling with the McGuires in order to determine whether $5,000.00 was a reasonable amount.

5. In their Motion, Defendants question why DULBERG’s subsequent counsel did
not retain an expert. (See Motion to Dismiss attached as Exhibit A, pg. 7) In fact, DULBERG
and his subsequent counsel did retain an expert for the mediation and were successful in the
mediation due to the expert’s opinion as to liability. (See First Amended Complaint, Exhibit B,
924, 29.) Thus this issue in Defendants’ Motion is moot.

6. DULBERG also discussed necessary discovery regarding insurance policies of
Gagnon and McGuires. MAST failed to conduct discovery to obtain these insurance policies.
This is evidenced in the First Amended Complaint where DULBERG pled that MAST advised
him that Gagnon’s insurance policy limit was only $100,000.00, when in reality it was later
discovered that the limit was $300,000.00. (See First Amended Complaint, Exhibit B, 13, 22.)
This shows that MAST did not have the sufficient discovery as to Gagnon’s insurance policy.

T Defendants’ next issue with the First Amended Complaint is that DULBERG did

not specify the law pertaining to a property owner’s duties and responsibilities that MAST



should have been familiar with while representing DULBERG. (See Motion to Dismiss attached
as Exhibit A, pg. 6.)

8. The law that MAST should have understood under paragraph 31(f) of the First
Amended Complaint is premises liability and the liabilities of the parties involved in the
underlying case. “Under the Premises Liability Act, the duty owed by a premises owner or
occupier to an invitee or a licensee is that of ‘reasonable care under the circumstances regarding
the state of the premises or acts done or omitted on them.™ (internal citation omitted) Rhodes v.
Hlinois Cent. Gulf R.R., 172 111.2d 213, 228 (I11., 1996).

9. In this case, DULBERG was an invitee of the McGuires. “An invitee is defined as
one who enters the premises of another with the owner's or occupier’s express or implied
consent for the mutual benefit of himself and the owner, or for a purpose connected with the
business in which the owner is engaged.” Rhodes v. lllinois Cent. Gulf R.R., supra. The
McGuires had a duty of reasonable care to DULBERG as an invitee because DULBERG was
on their property for their benefit, to cut down a tree. (See First Amended Complaint, Exhibit
B, 96.)

10.  MAST’s failure to become familiar with this law or chainsaw ownership liability,
resulted in him coercing and pressuring DULBERG to accept a paltry settlement of $5,000.00
with the McGuries, when in fact their liability was much more, as presented by the expert
during the mediation. Based on this law, MAST would have seen that McGuires as homeowners
did in fact owe a duty to DULBERG.

11.  Also, had MAST reviewed the law on premises liability, he could have considered
the law as to ultrahazardous circumstances and the strict liability of the homeowners. “Illinois

has recognized strict liability principally in two instances:” * * * *(2) when a defendant engages



in ultrahazardous or abnormally dangerous activity as determined by the courts, giving
particular consideration, inter alia, to the appropriateness of the activity to the place where it is
maintained, in light of the character of the place and its surroundings.” (internal citations
omitted) Miller v. Civil Constructors, Inc., 272 1l App.3d 263, 266 (2™ Dist., 1995). MAST
should have considered strict liability as to the McGuires prior to advising DULBERG to settle.

12.  Throughout the First Amended Complaint, DULBERG lists different ways (via
email and in person communication) that Defendants falsely advised DULBERG that releasing
the McGuires from liability was the proper course to take. (See First Amended Complaint,
Exhibit B, §15-21.)

13.  Also, MAST emailed and verbally told DULBERG that if he did not agree to the
$5,000.00 settlement with the McGuires, he would get nothing. (See First Amended Complaint,
Exhibit B, §15-21.)

14. Overall, DULBERG has pled with enough specificity what MAST and/or the
Defendants did improperly to breach the standard of care.

15.  As to the specific allegations relating to Defendants’ concealment of facts to
DULBERG, paragraph 31(k) of the First Amended Complaint, DULBERG stated what was
concealed from him by the Defendants. Defendants concealed from DULBERG the actual
policy limits from the McGuires and Gagnon, concealed facts relating to the explanation of
liability law and what type of duty the McGuires owed to DULBERG, concealed that retaining
an expert witness prior to accepting settlement would have been beneficial to DULBERG’s
case, and concealed the fact that Defendants were handling everything properly when this was

not the truth.



16.  The facts pled regarding concealment are sufficiently pled in DULBERG’s First
Amended Complaint and must be taken as true in a Section 2-615 Motion.

17.  Next, Defendants argue without any authority that DULBERG was not coerced
because he had time to deliberate over the decision to settle. (See Motion to Dismiss attached as
Exhibit A, pg. 7.) This is not true.

18. DULBERG'’s exhibits to the First Amended Complaint as well as the pleading
itself demonstrate how MAST coerced DULBERG into the settlement with the McGuires.

19.  DULBERG pled that MAST essentially gave him two options: to take the
$5,000.00 settlement or get nothing. DULBERG was coerced into this decision because he was
unaware of any other option and forced to take the only available option.

20.  On multiple occasions, MAST told DULBERG, via email, to accept the
settlement otherwise the McGuires will get out of the case for free. (See First Amended
Complaint, Exhibit B, §15, 16.)

21.  DULBERG also pled that MAST verbally told him that he had no choice but to
execute a release of the McGuires and accept the $5,000.00. (See First Amended Complaint,
Exhibit B, §17.)

22.  Defendants also argue that Exhibit E to the First Amended Complaint shows that
DULBERG had time to deliberate over the decision and thus could not have been coerced. (See
Motion to Dismiss attached as Exhibit A, pg. 7.) This is not true.

23.  Exhibit E to the First Amended Complaint is an email from DULBERG to MAST
stating that the release was signed and put in the mail. Exhibit E further shows DULBERG’s

continued hesitation over the $5,000.00 settlement however, based on the information that



MAST had told him, DULBERG said that he “trusted his judgment”, See Exhibit E to the First
Amended Complaint.

24.  “Coercion” and “duress™ have essentially the same meaning: overpowering
another's free will by imposition, oppression, or undue influence. Crossroads Ford Truck Sales,
Inc. v. Sterling Truck Corp., 341 1ll.App.3d 438, 446 (4" Dist., 2003). MAST continuous verbal
and written threats to accept the settlement or get nothing resulted in DULBERG thinking (based
on what his attorney was telling him) that he had no other choice but to accept this small
settlement.

25.  More importantly, whether DULBERG was coerced or acted willingly is a
question of fact. Schwartz v. Schwariz, 29 Ill.App. 516, 527 (4™ Dist., 1889).

26.  The pleading and exhibit show that DULBERG made the decision to settle after
meeting with MAST in person, and MAST telling him that he had no choice but to accept the
settlement. DULBERG acted quickly to accept the settlement based on the information that
MAST told him that if he would not accept it, the offer would be withdrawn and the McGuires
would be successful on a summary judgment motion.

27.  Simply because Exhibit E states that the release was mailed weeks later, does not
mean that DULBERG was not coerced into accepting the settlement based on the information
that he was given by his attorney whom he trusted.

28.  In any event, the issue of coercion must be left to the trier of fact to decide after
all evidence is obtained and at this point, determining a factual question on a Motion to Dismiss
would be inappropriate.

29.  Last Defendants raise the issue of proximate cause as to MAST’s improper

determination of Gagnon’s insurance coverage limit being $300,000.00 and not $100,000.00.



(See Motion to Dismiss attached as Exhibit A, pg. 7.) As argued above, this allegation supports
DULBERG’s argument that MAST did not conduct the proper discovery, as evidenced by the
incorrect policy limit. Had MAST not breached the standard of care and had he conducted proper
discovery, DULBERG would have had the correct policy amount for Gagnon, and would have
the insurance policy for the McGuires in order to make an informed decision as to settlement.

30. In DULBERG’s case, he was forced to settle for an amount less than he would
have reasonably received. After mediation, DULBERG was allowed only to recover to the extent
of Gagnon’s policy limits. (See First Amended Complaint, Exhibit B, 424, 27, 29.) Had MAST
not allowed the release of the McGuires, DULBERG could have reasonably been able to collect
the remainder of the mediation award against the McGuires. “Attorney malpractice action should
be allowed where it can be shown that the plaintiff had to settle for a lesser amount than she
could reasonably expect without the malpractice.” Brooks v. Brennan, 255 1ll.App. 3d 260, 270
(5™ Dist., 1994). Thus, DULBERG properly brought a malpractice against the Defendants.

31.  The allegations set forth as to the legal malpractice by DULBERG in his First
Amended Complaint are not conclusions and when taken as true, are sufficient to withstand a
Section 2-615 dismissal.

32. DULBERG has proven that the actions and inactions of the Defendants have
caused DULBERG damages. (See First Amended Complaint, Exhibit B, Y31, 32.) Any dispute
as to the proximate cause and damages must be left to the jury as it is a factual question. The
issues of proximate cause and damages must be determined by a jury or trier of fact after all
proper evidence and testimony is presented at trial. Proximate cause is a question of fact to be
decided by a jury. (internal citation omitted) (Emphasis added) Hooper v. County of Cook, 366

. App.3d 1, 7 (1* Dist., 2006). “The determination of damages is a question of fact that is



within the discretion of the jury and is entitled to substantial deference.” (Emphasis added.)
Linhart v. Bridgeview Creek Development, Inc., 391 Il App.3d 630, 636 (1% Dist., 2009).

33.  Defendants in their Motion to Dismiss are requiring of DULBERG to plead his
entire case in a single Complaint. “Plaintiff is not required to prove his case at this stage of the
pleadings and the damages as alleged are sufficient to show he was damaged by Defendants’
actions and cause of action for legal malpractice. Fox v. Seiden, supra, at 294; Plaison v. NSM
| America, Inc., 322 [Il. App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the
pleadings stage, so a claimant need only show a possibility of recovery, not an absolute right to
recover, to survive a 2-615 Motion.”). Here, DULBERG has shown at least a possibility of
recovery based on the malpractice of Defendants, thus should survive Defendants’ 2-615 Motion.

34.  Accordingly, this Honorable Court should deny Defendants” Motion in order to
allow the case to be fully and properly litigated.

CONCLUSION

After review of the allegations in the First Amended Complaint and taking the allegations
as true, this Honorable Court must find that DULBERG has properly stated and pled a claim for
legal malpractice. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a Second Amended Complaint to include any other
facts this Court deems appropriate.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies
Defendants’ Motion to Dismiss and for all other relief this Honorable Court deems equitable and
just. If this Court grants Defendants” Motion to Dismiss, PAUL DULBERG prays for a

reasonable amount of time to file a Second Amended Complaint.



Respectfully submitted by
THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

YAy MY,

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, 1L 60084
847-526-0110

gooch@goochfirm.com

office@goochfirm.com
ARDC: 3123355
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
VS. No. 17LA000377

THE LAW OFFICES OF THOMAS 1J.
POPOVICH, P.C., and HANS MAST,

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTIONTO ISS FIRST AMENDED LAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

7 TION
The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of

Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (*Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafier, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires® settlement offer. He has attempted fo state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case™).

II. PROCEDU ISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

111 TA NT OF S

A. The Following Facts Can Be Gleaned From The First Amended Complaint

xh and I its

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, § 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 18). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
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LA 178. (Exhibit 2, ] 9, and Exhibit 2B). In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, §21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and

received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).

B. Alleged Acts of Negligence
Popovich’s and Mast’s alleged malpractice revolves around the settlement of the

underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in § 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31.  MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 24, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00" and no insurance company would
pay close to that,

0 Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

b Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion™,

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m)  Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG's

damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULB AILS TO STATE IM FOR LE

MALPRACTICE UNDER 735 ILCS 5/2-615

A.  Legal Standard
It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff

to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 IlL
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 Tl1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 Tl1. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 TIL. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 Ill.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 11l. App. 3d 344, 349 (1* Dist. 1995). The injuries

5
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5") 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 I11. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. D Plead Facts in Suppo is Conclusory Allegations
Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to

plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires® liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under [llinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? ( 31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (Y31 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(] 31 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire's breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon'’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in ¥ 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.

7
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn
GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098
(312) 855-1010
Attorneys for Defendants

gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J, POPOVICH, P.C.
(hereinafler also referred to as “POPOVICH™), and HANS MAST (hereinafter also referred to as
*MAST™), states the following:

K Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C,, is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG
lived in the same area. |

5 2 At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG?’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  An implied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti::Jn existed against Caroline McGuire and William
McGuire.

13.  Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00.

15.  On November llfl, 2013, MAST wrote two emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only, As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens efc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17.  On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing.

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19,  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (Seec Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled properly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only



alternative is to take the case to trial and I am not interested in doing that.” (See Pmail attached
as Exhibit F.)

23. MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of

DULBERG.
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24.  Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties. :
26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with :
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not

recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to

DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.



28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

29, It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

e)  Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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f) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

B) Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion™.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG's damages;

0) Were otherwise negligent in their representation of DULBERG.
32. That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

o G Mo

Thomas W. Gooch, 111

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:

o 6 Mo

Thomas W. Gooch, IlI

Thomas W. Gooch, I11
THE GOOCH FIRM
209 8. Main Street
Wauconda, [L 60084
847-526-0110

ARDC No.: 3123355

gooch@goochfirm.com
office@goochfirm.com
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From: Paul Dulberg <pdulberg @comcast.net>
Subject: FPwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.nst

From: Paul Dulberg <pdulberg@comcast.net>
Date: November 20, 2013 al 7:26:53 AM CST

To: Hans Mast

Subject: Re: Dave's Best and oldest friend John

Moming Hans,

Ok we can meet. | will call Shella today and set up a time.

Please sand me a link to the current llincis stalute citing that the property owner is not liable for work done on their property
resUfting in injury to a neighbor.

I need to read it myself and any links to racant case law in this area would be helpful as well.

Paul

Paul Dulbarg
BAT-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast

Paul, lats meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whather
friend, son or otherwise) who doss the work on his ime, using his own independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simpla. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a motion. So Lhal's the situation.

—=- Driginal Message —

From: MMMW

Sent: Tue, 19 Hmr 2&13 ﬂZ.EQﬁB -OUU!J {(UTC)

Subject: Re; Dave's Best and oldast friend John

| still don't get how they don't fesl responsibile for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they did't supervise the work close snough but they did overses much of the days
activity with David. Just because Dave was doing the work doesn't mean they wera nat trying to tell their kid what to do, They told
him planty of times throughout the day what to do. How Is that not supervising?

Paul

Paul Dulberg

B47-497-4250

Sent from my iPad

On Mov 18, 2013, at B:07 PM, Hans Mast <hansmast@comcast.net> wrote;

Paul whether you fike it or not they don't have a legal liability for your injury because they were not directing the work. So if we
do not accept their 5000 thay will simply file a motion and get out of the case for free. Thal's the only other option is lefting them
file motion getting out of the case

Sent fram my iIPhone

On Mov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg @ comcast.net> wrota:

Only 5, That's not much at all.
Is this a take it or lsave it or do we have any other oplions?

If you wanl a negligence case for the homeownars ask what happened immediately after the accidant.

Neither of them offered me any medical assistance nor did either of them call 811 and all Carol could think of besides calling
David an idiot was calling her homeowners insurance.
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They all laft me out in the yard screaming for help while they were busy making sura they were covered.
She gven went as far as to finally call the Emergancy Room after | was already thera just to tell me she was covered.

How sslfish are peoples when they worry about if their insured over helping the person who was hurt and bleeding badly in
their yard.,

I'm glad she got her answer and had to share it with me enly to find out her coverage won't even pay the medical bills,
I'm not happy with the offer.

As lar as John Choyinski, he knows he has to call you and said he will tomormow.

Paul

Pau! Dulberg
B47-457-4250
Sant from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast net> wrote:
I waiting to hear from John. | tded calling him last week, but no one answered.

in addition, the McGuire's atty has offered us (you) $5,000 in full settiement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
mation at some point, so my suggestion Is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....

Let me know what you think.,

Hans

—— Original Message ---

From: Paul Dulberg <pdulberg@comcast.net-

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

| am leaving your number with him as he has agreed to talk with you about David Gagnon.

| balisve he will try and call sometime tomaormow.,

Paul

Oh and | know that nothing that happened right after the incident makes any differance as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his aclions towards me or any other human being is enough to
sue the shit out him alone. It is the things that happened afterwards that upset me the most,

Sorry for the rant but Dave was a complete ass &ll the way and desarves this.

Paul Dulberg

BAT-487-4250

Sent from my iPad
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The Law Offices of Thomas J Pop;:-vich BC.

3416 W. Eum Strrer
McHangy, TLuivois 60050
TeLarHoNE; 815,344,3797
FacsiviLe: 815.344.5280
mwm Waw apovichlaw.com
Jatm A, Korsak

January 24, 2014

Paul Dulberg
4606 Hayden Court
McHenry, 1L, 6005 1

Mark J. Voo
JAMES P, Tifiar
Roosrer J. Lunsys
THenesA M, Friman

RE:  Paul Duiberg vs, David Gagnon, Caroline McGuire and Bill McGuire

MeHenry County Case: 12 LA 178
T DearPaul;

Please find enclosed the Geaeral Reloase and Settlement Agreement from defense counsel for
Caroline and Bill McGhuire, Please Relsase and refurn it to me in the enclosed self-addressed

stamped envelope at your eerliest conveniene,

Thank you for your cooperation,

Very truly yours,
&meq
Enclosure

Recebved 11-28-2017 04:31 PM / Clrcuit Clerk Accapted on 11-28-2017 08:53 AM / Transaction #1717
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arlsing out

ofa
certain chain saw incident ﬂ]ntauegadlyuomnudanoraberumzﬂ,zﬂll, within and upon

the premises known
- ot Wﬁﬂ 1016 West Elder Am City of McHenty, County of

0 Iwas 1ot receiving 881 or SSDI on the date of the oceurrengs
3 Tam not eligible to receive SSI or SSDI.
0 Iamnﬂmmﬂymaﬂhgﬁ&wﬂﬁm

ITIS FURTHER AGREED AND UNDERSTOOD:

a That eny subrogated claimg or liens for medi penses
medical ey i
m I:;Pﬁ DULBERG shall be the responsibility PAULWDULBd . BRG,
ok not limited to, any Medicare fions. Any and gl
Medicare's rights of ﬁﬂm i ay ﬁ‘ﬁ*&‘“ﬂ ULBERGS
responsibility, and not the responsiblity of the parties relopms] izmutfmﬂln

b, That any outstandi
ng medical expenses are PA DULBERG"
mpmnEin[g? and all payment of medioal expenses m% shall be ﬁﬁgf
DULBERG's tesponsibility, and not the responsibillty of the parties released

Recelved 11-28-2017 04:31 PM/ Circult Clerk Accapled on 11-28-2017 09:53 AM ! Transaction #17 111117451 / Case #17LAD003TT

Page 17 of 19
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and hold h
released herein m;w,mmm{;?ﬂﬁmdindwuﬁ&m

MWWWMW Mﬁh”:mpﬂlﬂmﬂqhmmm&mﬂﬂm o

”me“ﬁmmmﬁaﬂvhmﬁm Dﬁﬂtﬁsa&ﬂ!ﬂmh&wﬂf

. a5 & consequence hereof.
e WmﬁmDF.lmmﬂhmmmmwun the dates set forth

PAUL DULBERG

COUNTY OF MCHENRY

PAUL DULBERG personally
exeouted tho foregoing Release and Setlomment e, " D date and acknowled
and purposes set forth therein, e *m“”hwmﬁmwtmmg;ﬂufmﬁ

Datodthis____ day of Yanuary, 2014,

Notary Public

Racalved 11-28-2017 04:31 Pl / Circult Clerk Acoapted on 11-28-2017 0263 AM f Transaction #17111117451 / Case #ITLADOI3TT?
Page 18 of 19



: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire seftlement

» December 28, 2015 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg @ &t
Date: Januzry 29, 2014 311 5931 PMGST
To: Hans Mast

Subject: Re: McGuire settlement

Ok, it's signed and in the mail.

Hope that some yahoo in the govt. doesn't someday decide to go afler everyone they think they might get a doliar out of and end up

halding me responsible for the McGuires fees incurred while they fight it out,

I'm not in the businass of warranting, insuring or protecting the McGuires from government. Especially for only & grand. For that kind

of protection it could cost millions but | trust your judgement,
Paul

Paul Dulbarg
BAT-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AM, Hans Mast <hansmast@comcast net- wrole:

88D has to ba part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

- Original Message —
From: Paul DUMIEW

Sent: Wed, 26 Jan 2014 17:47:39 0000 (UTC)
Subject: Re: McGuire settlement

Particularly the one about being efigible.

Is it possible to make this agreement blind o the McGuires or David Gagnon?
What | mean is can we make it so that the amount of money cannot be told to them In any way?

Paul Dulberg

B4T7-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast

San’r Wed, za.lnn EDM IG 1ﬁﬂ4—0000 (UTC)
Subject: McGuire settiemant

Hera is a copy of the first page.

It has check boxes and one of the check boxes says;
| am not eligible to receive 351 or SSDL

Another says;

| am net receiving 5381 or SSDL

As you know, | have applied for 301 and SS1

Also, | cannot warranty against what SSDI, Medicars or any other government institution wishes to do.

What and why do those questions have any relevance at all and why do they need to be part of this agreement?

It would dive David's ego crazy if he thought it was a lange sum and was banned from seaing how much it is.

b s madu



From: Paul Dulberg <pdulberg@comcast.net>

Date: December 27, 2016 6:11:20 PM CST
To: paul dul:arg @comcast net

From: Paul Dulberg <pdul I
Date: February 22, 2ﬂ15£t?.4225 FMCST
To: Hans Mast <hansmast@aff.nat-
Subject: Re: Memo

To believe David's version of events you must believe | was commilting suicide.,
Who in thair right mind puts his amm into a chainsaw?

| figured you would cop out again...

Mow I'm left wondering...
How hard is it to sue an alty?

And yas | am and have bean looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut mysalf?
Of coarse he cut me.

Next issue pleass?

Paul Dulberg
847-497-4250

Sent from my iPad
On Feb 22, 2015, at 7:20 PM, Hans Mast
Paul | ne longer can represent you in the case. We cbviously have differences of opinion as to the value of the case. I've been

completely ignore that It dossn't matter if you passed away from the accident because we still have lo prove that the defendant
means zero. That's why | have been trying to convince you to agree 1o a seitlerant. You clearly do not want to. Thera's only
$100,000 in coverage, Allstate will never offer anything near the policy limits therafore there's no chance to setlle the case, The
only altemative is to take the case to trial and | am not interested in doing that. | will wait for you to find a new attornay. | can't
assist you any further in this case. Just let me know.

Sent from my iPhone

On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @ comcast. net= wrobe:

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected.

roof.

What's left for me?

Facebook, scrap booking, crafls, ete... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.

I need somaone whao is on my side, top of thelr game and will see to it that I'm comfortable after all this Is over.

What | feelis an attempt to seftie for far less than this is remotely worth just to get me off the books.

telling you over a year now the problams with the case and you just don't see them. You keeo telling me how injured you are and
was at fault. While you think it is very clear - it is not. My guess is that seven out of 10 times you will lose the case oulright. That

| know I'm being confrontative about all of this but lef's face it, my working days are over let alone a career | have been building
gince | was in high school. My dreams of family are over unless | have enough to provide and pay for the care of children and a

T
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Dec 12 2016 306PM HP Fax page 2

gl

Binding Medlstion Award
. Paul Dulberg )
5 |
V. - : 1 : ADR Systems Flile # 33301BEMAG
)
)

David Gagnon

On Deceimber 8, 2016, the matter was called for binding mediation before the Honorable James
P. Etchingham, (Ret), In Chicago, IL. According to the agreement entered Into by the parties, If &
veluniary settlement through hegotiation could not be reached the mediator would render &

settlement award which would be binding to the parties, Pursuant ta that agreementthe -
© - ——medlator ints AS TollowET . |
' | :
Finding in favor ot - ! ) ;
Gross Award: ﬁ 0.

Comparative fouit: ~ __#AJ 9t applicable) . ' !
i

EumeEmlﬂnﬂuﬂ—m / | 3’ éﬂ, P00 . |
Luture medfies [ £ 20000, |

Losp g% & > 257, 908,
pss 7000,
£df 2

ADR Bystams- » 20 North Clark Strest « Floor 26 + Chlongo, 1L $08032
#12.860.2260 . info@adraysteme.com » wwvradreystems, com

-2017 AM | Transaction #17111117451 { Case #1
Racaived 11-28-2017 04:31 PM / Circult Clark Accepled on 11-20-2017 09:53 kil



CLAUSEN MILLER P.C. C M I ’1 " a‘ﬂg‘"
CHICAGO, IL 4P INTERNATIONAL
gig;g}&,l(m Clausen Miller LLE, LONDON

. NEW JERSEY Clausen Miller PC.
INDIANA Grenier Avocats, PARIS
Cla US e.n WISCONSIN Studio Legale Corapi, ROME
® van Cutsem-Wittamer-Marnef & Partners, BRUSSELS
M 1 ] ] 6 F CLAUSEN MILLER LLP Wilhelm Partnerschaft von Rechtsanwilten mbB, DUSSELDORF
PC LONDON, ENGLAND

Attorneys at Law 10 South LaSalle Street * Chicago, IL 60603 ¢ www.clausen.com

George K. Flynn Tel: 312.855.1010 ¢ Fax: 312.606.7777
Direct Line: (312) 606-7726

E-Mail: gflynn@clausen.com

August 30, 2018

Honorable Thomas A. Meyer

Judge of the Circuit Court of McHenry County
McHenry County Government Center

2200 N. Seminary Avenue, Room 201
Woodstock, IL 60098

Re:  Paul Dulberg v. Law Offices of Thomas J. Popovich, P.C., et al.
Case No: 17LA000377
Our FileNo.: 279517007

Dear Judge Meyer:

The above matter is set before you on September 12, 2018 at 10:00 a.m. Enclosed are
courtesy copies of the following:

1. Defendants’ Motion to Dismiss;

2. Memorandum in Support of Defendants’ Motion to Dismiss First Amended Complaint
at Law; '

3. Plaintiff’s Response to Defendants’ Motion to Dismiss First Amended Complaint at
Law; and

4. Reply in Support of Defendants” Motion to Dismiss Plaintiff’s First Amended
Complaint at Law.

Very truly yours,

CLAUSEN MILLER P.C.

By:  George . Flyun

George K. Flynn

GKF:pw
Enclosures
cc: Mr. Thomas W. Gooch, III (by email w/1 enc.)

1628625.1



Kathleen Wilson

From: no-reply@tylerhost.net

Sent: Thursday, August 30, 2018 4:15 PM

To: Kathleen Wilson

Subject: Filing Submitted for Case: 17LA000377; DULBERG, PAUL VS MAST, HANS, ET AL;

Envelope Number: 2042006

- ODYSSEY Filing Submitted
—— o Envelope Number; 2042006
//i"'_’ eFIIe"_ Case Number: 17LA000377
| Case Style: DULBERG, PAUL VS MAST, HANS,

ETAL

The filing below has been submitted to the clerk's office for review. Please allow 24 - 48 hours for
clerk office processing.

Filing Details
Court File & Serve
Date/Time Submitted 8/30/2018 4:14 PM CST
Filing Type EFileAndServe
Filing Description E;ﬂx&g dStI)%Fr)r?pr;(l :ifn PaetfeLr;c\ila\nts' Motion to Dismiss Plaintiff's First
Type of Filing EFileAndServe
Filed By Kathleen Wilson
m#iling Attorney George Flynn

Fee Details

Your gécount is never char-;qed “until méémmm

account prior to acceptance, this is an authorization hold to ensure the funds are available so your
filing can be accepted without delay.

If the filing is canceled or rejected these funds will be released and will return to your account
according to your financial institution's policies (typically 3-10 business. days).

This envelope is pending review and fees may change.

Case Fee Information $3.08
Payment Service Fees $0.09
Provider Service Fees $2.99
Response $0.00

Tdtél:$3.08 (The envelope still has pending filings and the fees are subject to change)
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279517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS.

No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

R i I R N

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS
PLAINTIFE’S FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Reply in Support of Defendants’ Motion to Dismiss Plaintiff’s
First Amended Complaint at Law with prejudice, and state as follows:

I.  INTRODUCTION

Dulberg’s Response misses the point, and adds facts and theories that are not contained in
his pleading. He now asserts that Mast failed to become familiar with the law of “chainsaw
ownership liability” (Res. p. 4, §10), and that Mast “could have considered” the law as to
ultrahazardous circumstances and the strict liability of the homeowners. But these facts and
theories are not plead, and cannot be inferred from his First Amended Complaint. Moreover,
what potential theories of recovery “could have been considered” [by a lawyer being sued for
malpractice] is not the standard. Dulberg must ultimately demonstrate that he would have

prevailed against the landowners in the case within the case. Instead, Dulberg fails to plead, or

1628619.1



now argue, facts and law that would have imposed liability upon a homeowner for an accident
which occurred when their adult son and his buddy were trimming a tree in the backyard. There
is no allegation that the McGuire’s were supervising the work, or that they owed some duty to
supervise. Dulberg does not allege what they did wrong, only that they were liable.

II. DULBERG FAILS TO ADDRESS PROXIMATE CAUSE-THAT
HE WOULD HAVE PREVAILED BUT FOR MALPRACTICE

A fundamental omission from Dulberg’s pleading and his argument, is that he has not
plead (and will be unable to establish), that he would have prevailed in the undetlying case

against the landowners. The cases upon which he relies do not support his contentions.

A. Negligence

Dulberg’s pleading still relies only on conclusions about the potential liability of the
landowners, and not facts or law. The case upon which he relies for the proposition that the
landowners would have been liable to him (had he not settled with them) is unavailing, and
simply sets out elements of premises liability law in Illinois. Dulberg cites Rhodes v. Illinois
Cent. Gulf RR. 172 1Il. 2d, 213, 228 (1996) to inform the court that the “duty owed by a
premises owner or occupier to an invitee or a licensee is that of “reasonable care under the
circumstances regarding the state of the premises or acts done or omitted on them.” But he fails
to plead facts here about how the McGuire’s breached any duty to him, or how they did not use
reasonable care under the circumstances when Dulberg volunteered to assist their adult son in
trimming a tree. What did they do wrong?

Notably, Rhodes involved an alleged wrongful death of an intoxicated trespasser on the
property of the defendant railroad. A Chicago police officer found the deceased laying on a
bench on the defendant’s property. The police took him to the hospital where he eventually died.

The plaintiff’s estate was awarded a significant verdict at trial by the jury. The Illinois Supreme

1628619.1



Court reversed and remanded, ordering a new trial with instructions consistent with its holdings
(and instructing the jury to determine whether the decedent was a trespasser or invitee). The
case is simply not on point.

B. Strict Liability

For the first time, Dulberg raises in his Response (p. 4, 11) an allegation that “had
MAST reviewed the law on premises liability, he could have considered the law as to
ultrahazardous circumstances and the strict liability of the homeowners.” He then cites to a case,
apparently to reference one element of strict liability analysis (vis a vis landowners). But Miller
v. Civil Constructors, Inc. 272 TI1. App. 3d 263, 266 (2nd Dist. 1995) is not helpful to him. In
Miller, the plaintiff appealed the dismissal of his strict liability claim against a construction
company and a city, after he was hit by a stray bullet which ricocheted during the course of
firearm target practice at a nearby gravel pit. The appellate court afﬁrmed the dismissal. “Under
the circumstances presented, we hold as a matter of law that the discharge of firearms is not an
ultrahazardous activity which would support plaintiff’s strict liability claims.” (Miller at *265).
Dulberg fails to analyze Miller and explain how it is applicable here, which it is not.

- One attorney may handle a case differently from another attorney, but these differences
do not amount to a breach of the standard of care. In a legal malpractice case in Illinois, more is
needed than a suggestion that an attorney “could have considered” a particular theory, and did
not. A legal malpractice plaintiff must plead and prove that he would have been successful in the
undertaking. Here, Dulberg must plead that he would have been successful in prosecuting a
strict liability case. The fact is, he cannot support the factual or legal assertion that backyard
chainsaw tree-trimming is a strict liability proposition. Moreover, his bare allegations that a
liability expert should have been retained, as a red herring. There is no factual allegation as to

why such an expert mattered.

1628619.1



UI. DULBERG FALLS SHORT IN ALLEGING THAT HE WAS MISLED

Dulberg fails to specify how he was misled. Even if Mast made a mistake about the
McGuire’s insurance coverage, it made no difference, and there is no damage. Dulberg cannot
explain why $300,000 versus $100,000 in coverage made any difference, when he settled for
$5000. Had the he settled for $99,999.99, his argument for damages may be colorable. In any
event, he alleges no facts in support of the allegation that facts were “concealed.” His other
allegations that Mast concealed facts, include a quantum leap, now arguing in the Response at p.
5, Y15, that Mast concealed facts relating to the explanation of liability law and what type of duty
the McGuires’s owed. This is absurd, given that Dulberg still has not alleged what the duty was,
how it was breached, or in laymen’s terms—what the McGuire’s did wrong.

IV. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss
Plaintiff’s Complaint First Amended Complaint at Law with prejudice, and for any further relief

this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com

1628619.1



CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served
through the McHenry County 12File Efile System and by email on the 31st day of August, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, I1I
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
%az@wzw}
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STATE OF ILLINOIS )
SS:

~

COUNTY OF MCHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

VS.
No. 17 LA 377
THE LAW OFFICES OF THOMAS
J. POPOVICH, P.C., and
HANS MAST,

—_— e e e e ~— ~— ~— ~— ~—

Defendants.

ELECTRONICALLY RECORDED Report of
Proceedings had in the above-entitled cause before
The Honorable Thomas A. Meyer, Judge of the Circuit
Court of McHenry County, Illinois, on the 12th day of
September, 2018, in the McHenry County Government
Center, Woodstock, Illinois.
APPEARANCES:

CLAUSEN MILLER, PC, by:
MR. GEORGE K. FLYNN,

on behalf of the Defendants.
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THE COURT: Counsel, which one you on?

MR. FLYNN: Dulberg.

THE COURT: Is opposing counsel here?

MR. FLYNN: She's not. I received an email. She
said she was going to be late. She's in Waukegan.

THE COURT: I'm sorry, how late?

MR. FLYNN: I'm not sure how late, Judge. She said
she's in Waukegan. Mr. Gooch was apparently ill today,
so she's going to be covering today's hearing.

THE COURT: And she's in Waukegan now?

MR. FLYNN: She's in Waukegan. Originally thought
she might be able to be here by 10:30, but she said the
judge stepped up 15 minutes late on her other matter,
so --

THE COURT: I mean, that's about an hour drive.

MR. FLYNN: The email I received was -- I was in the
car as well, so 10 or 15 minutes ago.

THE COURT: Okay. See if you can email her and find
out if we can get an ETA.

MR. FLYNN: Okay.

THE COURT: And we'll work from there.

MR. FLYNN: Okay. Thanks, Judge.

THE COURT: Thank you.
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(Whereupon, the above-entitled cause
was passed and subsequently recalled.)
THE COURT: Okay. Counsel, if you can approach. So
Dulberg versus Mast.

MR. FLYNN: Good morning, Your Honor. George Flynn

on behalf of the defendants. I did -- I received
communication from counsel. She was walking to her car
at the Waukegan courthouse at 11 -- I'm sorry, at 10:10,

and she indicated that her GPS estimated she would
arrive here at one hour and six minutes.

THE COURT: 11:30-ish. Fair?

MR. FLYNN: Fair.

THE COURT: All right. Well, rather than delay
this, I'm going to rule from the bench based upon my
review of the amended complaint and consideration of the
briefs in support of and opposition to.

I'm going to strike the complaint. The basis
of my decision is I think the complaint states a cause
of action, but there are so many things in there that
are unsupported by factual allegations that I think it
best just to deal with them now rather than at a later
date. I reviewed -- and I'm looking for the specific
allegations of negligence within the amended complaint.

I felt that in paragraph 31, subparagraph (a) included
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enough of a fact that I -- I'm going to tell you the
ones I think can stand. Then I'm going to strike the
rest of them and try to explain it. I think paragraph

(a) gave me enough of a fact that I would allow it to

stand. I felt that (b) was a conclusion; (c) was
redundant of (a); (d) I was going to allow to stand, it
alleges something; (e) I was going to allow to stand;
(f) is a conclusion, it's not a fact -- Where are we?

-- (g) I'm just going to strike, it's a conclusion;

(h), it's a conclusion, strike it; (i) it's a
conclusion, strike it; (j) I'm going to allow to stand;
(k) I'm -- I'm going to strike. It says there were

necessary facts, but doesn't tell me what those
necessary facts were. I think an allegation of coercion
can stand, but I'm not quite sure what it is we're
alleging.

MR. FLYNN: So just to clarify, Judge, you're ruling
that there can be an allegation of coercion, but it's
not supported by facts here --

THE COURT: Yeah.

MR. GLYNN: -- under the 615 standard?

THE COURT: Yeah.

MR. GLYNN: Okay.

THE COURT: (1) there might be some facts in there,
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but I'm not sure what they are, so I'm going to strike
it. I mean, there might be a factual basis to support
what they're getting at, but I don't know what it is. I
don't think it's supported, so I think it's a
conclusion. I'll strike -- (m) is a conclusion, I'1ll
strike it; (n) is I think duplicative of (a) and (c);
and (o) is just a conclusion.

I will allow them to replead because I think
the ones I've -- and I hate to make you the note-taker,
but it saves you a return trip, and I was going to ask
questions, but these -- this is what I felt about the
allegations in the complaint. I think there is -- this
-- for going -- as far as going forward is concerned, if
there were more paragraphs that weren't conclusions, I
might have allowed the complaint to stand and just
strike -- strike them on their face rather than go
through the trouble of re-pleading. Unfortunately, most
of the paragraphs were conclusions that I felt had to be
stricken, and I'm dealing with that now. As a result,
I'm striking the complaint.

Plaintiff gets to re-plead and the -- and if
they just -- and if they 1limit it to the ones I've
allowed to stand that I've advised you about that I

think are adequate, then I'm going to -- I would deny
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future 615 based on the same concepts.
Does that make sense?

MR. FLYNN: I -- without having gone through each of
the subparagraphs, yes, I understand the Court's ruling.
I think that the general theme of our motion was that
the plaintiff hasn't set forth what a breach of any duty
would have been as far as the McGuires and what legal
standard they would have been held to and how they
breached that.

THE COURT: I think --

MR. GLYNN: Just because they're a land owners and
an accident happened on their property doesn't mean
they're liable on this.

THE COURT: And I -- actually, I take that back. I
agree, but I think that there was enough implicit in the
allegations that I still felt that there was going to be
an adequate cause of action, and to clarify what I said
earlier, I would agree that they've got to explain that
better, but it's -- I probably -- since I'm striking the
complaint, I'm going to direct them to do that. I felt
that I could read enough in here to understand what they
were getting at, that I wouldn't have struck the
complaint solely on that basis.

Does that answer your gquestion?
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MR. FLYNN: I think so.

THE COURT: Okay. There's a lot to unpack here, but
I think that there are enough allegations and enough of
an understanding of where they're going that I think
they're going to be able to state a cause of action, at
least insofar as 2-615 is concerned.

We'll see what they say in their new complaint.
Do you want to give them 28 days --

MR. FLYNN: Sure.

THE COURT: -- to file?

What would you like to do? Twenty-eight after
or --

MR. GLYNN: Yes.

THE COURT: Okay. So let's put the case out
60 days. That will each give you plenty of time, and
that will take us to November 13th. That is a Tuesday.
Does that day work for you?

MR. FLYNN: Yes.

THE COURT: Okay. And for purposes of the record,
we were advised that -- about 10:15 that plaintiff's
counsel was about an hour drive away having been
detained in Waukegan. As a result, I just decided to --
rather than continuing the hearing and going through the

process I just did, I would provide my ruling and save
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everybody some effort.

Questions?

MR. FLYNN: 9:00 o'clock status on November 13th?

THE COURT: Yes.

Mr. Dulberg, any questions? I don't really
want you to get substantively involved because you're
represented, but do you want any clarification of
anything I just said?

MR. DULBERG: Clarification, no. But I will say
that I don't think that we should have to try the case
in the pleading.

THE COURT: And you don't have to. And that's not
what I've said. That's not what he said. But there are
certain allegations that I didn't feel were adequate and
that's the basis of my dismissal.

MR. DULBERG: (Inaudible) .

THE COURT: I don't want you to argue too much
because, again, you've got an attorney and I don't want
to involve you. I just -- Do you have any questions?

MR. DULBERG: No.

THE COURT: Okay. All right. Counsel, if you could
draft the order.

MR. FLYNN: I will, Judge, based on my -- the

note-taking that I did, and can I reference the
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transcript. This is recorded, I believe, --
THE COURT: Yeah.
MR. FLYNN: -- Ccorrect?
THE COURT: Yeah, that's fine.
MR. FLYNN: Okay.
THE COURT: Yeah, I think they're going to need the
transcript probably to get through all that.
MR. FLYNN: Fair enough.
THE COURT: Okay? Thank you.
MR. FLYNN: Thank you, Judge.
(Which was and is all of the evidence
offered at the hearing of said cause

this date.)
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Comments to the Gooch firm concerning the first amended complaint:

It is my opinion that the first amended complaint failed to adequately
address the underlying case that DULBERG had against the MCGUIRES.
Please note the case of Ignarski v Norbut which serves as an example
of the same problem. I quote the relevent sections from Ignarski v
Norbut below...

"The elements of a legal malpractice claim are: (1) the existence of
an attorney client relationship which establishes a duty on the part
of the attorney; (2) a negligent act or omission constituting a breach
of that duty; (3) proximate cause establishing that "but for" the
attorneys negligence, the plaintiff would have prevailed in the
underlying action; and (4) damages. (Pelham v. Griesheimer (1982), 92
I1l. 2d 13, 64 Ill. Dec. 544, 440 N.E.2d 96; Sheppard v. Krol (1991),
218 I1l.App.3d 254, 161 Ill. Dec. 85, 578 N.E.2d 212; Claire
Associates v. Pontikes (1986), 151 Ill.App.3d 116, 104 Ill. Dec. 526,
502 N.E.2d 1186.) Because legal malpractice claims must be predicated
upon an unfavorable result in the underlying suit, no malpractice
exists unless counsel's negligence has resulted in the loss of the
underlying action. (Claire Associates, 151 Ill.App.3d at 122, 104 I1ll.
Dec. 526, 502 N.E.2d 1186.) Plaintiff is required to establish that
but for the negligence of counsel, he would have successfully
prosecuted or defended against the claim in the underlying suit.
(Sheppard, 218 Ill.App.3d at 257, 161 I1l. Dec. 85, 578 N.E.2d 212;
Claire Associates, 151 Ill.App.3d at 122, 104 I1ll. Dec. 526, 502
N.E.2d 1186.) Damages will not be presumed, and the client bears the
burden of proving he suffered a loss as a result of the attorney's
alleged negligence. Sheppard 218 Ill.App.3d at 257, 161 Ill.Dec. %289
85, 578 N.E.2d 212; Claire Associates, 151 Ill.App.3d at 122,104 I11.
Dec. 526, 502 N.E.2d 1186.

As a result of the foregoing, the plaintiff at bar was required to
plead a case within a case. In particular, he was required to plead
ultimate facts establishing why KFC had a duty to protect him from the
criminal acts of third parties."

Likewise in the case of DULBERG, the first amended complaint does not
plead ultimate facts establishing why the MCGUIRES had a duty duty of
reasonable care to DULBERG and how the MCGUIRES breeched that duty.



The complaint must plead: 1) the existence of a duty owed to
DULBERG by the MCGUIRES 2) a breach of that duty; 3) an
injury proximately caused by the breach; and 4) damages.

More from Ignarski v Norbut...

"As previously stated, the plaintiff failed to plead a case within a
case. In particular, because the second amended complaint did not
contain ultimate facts as to why KFC owed plaintiff a duty of
protection, it did not satisfy the proximate cause requirement (i.e.,
but for the attorney's negligence, plaintiff would have prevailed in
the underlying action). Plaintiff, however, essentially seeks to
dispose of the proximate cause requirement. In attempting to do so,
plaintiff ignores Illinois case law which has repeatedly rejected this
position. In Sheppard 218 I1l.App.3d 254, 161 Ill. Dec. 85, 578 N.E.2d
212, the defendant was injured at work by an unidentified and
allegedly defective forklift. The %291 defendant attorney was retained
to investigate and file a product liability action against the
manufacturer of the forklift. The complaint alleged that the attorney
never investigated the facts, never identified the manufacturer, and
failed to institute legal proceedings. Subsequently, plaintiff's
employer disposed of the forklift making it impossible to prosecute
the claim. The trial court dismissed plaintiff's complaint because it
did not plead, and plaintiff could not prove, that he would have
prevailed in the product liability suit "but for the defendant's
negligence." In affirming the trial court's dismissal, this court
rejected the plaintiff's argument that defendant's negligence should
absolve the plaintiff of his responsibility to identify the forklift
manufacturer. Sheppard, 218 Ill.App.3d at 258; 161 Ill. Dec. 85, 578
N.E.2d 212; see also Beastall v. Madson (1992), 235 Ill.App.3d 95, 175
I1l. Dec. 865, 600 N.E.2d 1323; Coofc v. Gould (1982), 109 Il1l.App.3d
311, 64 I1l. Dec. 896. 440 N.E.2d 448."

In short, we have no case against MAST unless we can establish that
"but for" the attorney's negligence, the plaintiff would have
prevailed in the underlying action. In other words, we have to show
that DULBERG would have prevailed against the MCGUIRES if it wasn't
for the actions of MAST. The first amended complaint did not
sufficiently address the "case within a case" or the "underlying
case", which is against the MCGUIRES.

The judge needs more details on the legal basis by which DULBERG could
have prevailed against the MCGUIRES if MAST didn't give such crappy
counsel.



I believe that the following argument establishes the legal basis by
which DULBERG would have prevailed against the MCGUIRES and this
agument or something like it should be included in the second amended
complaint...

HOW TO PRESENT THE LIABILITY OF THE MCGUIRES:

Premises liability is generally defined as i[a] landowneris or
landholderis tort liability for conditions

A

or activities on the premises.i Blackis Law Dictionary (9th ed. 2009).

A premises-liability action 1is a negligence claim. See, Salazar
v. Crown Enterprises, Inc., 328 Ill.
App. 3d 735, 740, 767 N.E.2d 366, 262 Ill. Dec. 906 (1st Dist. 2002).

The essential elements of a cause of action based on common-law
negligence are the existence of a duty owed by the defendant
to the plaintiff, a breach of that duty, and an injury
proximately caused by that breach. Ward v. Kmart Corp., 136 Ill. 2d
132, 140, 554 N.E.2d 223, 143 I1l. Dec. 288 (1990).

Under the Premises Liability Act, ithe owner or lessee of
premises owes a duty of é&reasonable care under the
circumstances' to those 1lawfully on the premises.i Simmons v.
American Drug Stores, Inc., 329 Ill. App. 3d 38, 43, 768
N.E.2d 46, 51, 263 Ill. Dec. 286 (1st Dist. 2002), quoting
740 ILCS 130/2 (West 2000). In a situation where a plaintiff alleges
that an injury was caused by a condition on the defendant's property,
and the plaintiff was an invitee on the property, whether the injury
is reasonably foreseeable is determined pursuant to section 343A of
the Restatement (Second) of Torts. Section 343 of the Restatement
provides:

A possessor of land is subject to liability for physical harm caused
to his invitees by a condition on the land if, but only if, he



(a) knows or by the exercise of reasonable care would discover the
condition, and should realize that it involves an unreasonable
risk of harm to such invitees, and

(b) should expect that they will not discover or realize the danger,
or will fail to protect themselves against it, and

(c) fails to exercise reasonable care to protect them against the
danger.

Restatement (Second) of Torts R 343 (1965).

An exception to this general rule, known as the lopen and
obvious danger rulei, is set forth in section 343A of the Restatement.
It provides:

A possessor of land is not liable to his invitees for physical harm
caused to them by any activity or condition on the 1land whose
danger 1is known or obvious to them, wunless the possessor
should anticipate the harm despite such knowledge or
obviousness.

Restatement (Second) of Torts B 343A(1).

Facts:

a) MCGUIRES purchased and provided GAGNON with a chainsaw without
following the directions and heeding the warnings clearly printed in
the operator's manual that accompanied the chainsaw. Chainsaw was
purchased on 5-22-2011 and was first used on 6-28-2011, the day
DULBERG was injured.

b) The operator's manual clearly states in large, bold font:
"WARNING — To ensure safe and correct operation of the chainsaw, ths
operator's manual should always be kept with or near the machine. Do
not lend or rent your chainsaw without the operator's instruction
manual."

c) Just under this warning on the same page the operator's manual
clearly states in large, bold font: "WARNING - Allow only persons who
understand this manual to operate your chainsaw."



d) The manual has a list clearly labeled as "SAFETY RULES". The
first listed rule is: "Read this manual carefully until you
completely understand and can follow all safety rules, precautions,
and operating instructions before attempting to use the unit."

e) The second listed safety rule is: "Restrict the use of your saw
to adult users who understand and can follow safety rules,
precautions, and operating instructions found in this manual."

f) The fourth listed safety rule is: "Keep children, bystanders, and
animals a minimum of 35 feet (10 meters) away from the work area. Do
not allow other people or animals to be near the chainsaw when
starting or operating the chainsaw (Fig.2)." There is a large picture
next to this rule of people standing at least 35 feet away from a
person operating a chainsaw.

g) The MCGUIRES asked DULBERG to help GAGNON. DULBERG did not go to
the MCGUIRES property to help cut down a tree. He went to see if he
wanted the wood. Only after he was on the property for more than two
hours was he asked by the MCGUIRES if he could help GAGNON.

h) The MCGUIRES were in possession of the owners manual and looked at
it while DULBERG was present, however they asked DULBERG to help
GAGNON anyway. They had the manual and DULBERG did not. They had
access to knowledge about the warnings clearly stated in the manual
that DULBERG did not have. "A duty to warn exists where there is
unequal knowledge, actual or constructive, and the defendant,
possessed of such knowledge, knows or should know that harm might or
could occur if no warning is given." (Pitler, 92 I1l.App.3d at 745,
47 Ill.Dec. 942, 415 N.E.2d 1255, quoting Kirby v. General Paving Co.
(1967), 86 Ill.App.2d 453, 457, 229 N.E.2d 777.)

i) Had the MCGUIRES read and followed the warnings and safety rules
in the operators manual, the injury to DULBERG could not have
occurred.

As stated in part (g), DULBERG came to the property in order to see if
he wanted the wood from the tree and not to help with cutting. Only
after being on the property for more than two hours in the MCGUIRES'
presence did the MCGUIRES ask DULBERG to help GAGNON. Therefore



DULBERG was clearly an invitee and was owed a duty of 'reasonable
care' by the MCGUIRES.

The MCGUIRE'S were in possession of the operator's manual of the
chainsaw. They were also the owners of the chainsaw. Multiple
warnings were clearly printed in bold font in the operator's manual,
so the MCGUIRES should have realized that asking DULBERG to help
GAGNON while not following any of the warnings described in parts (b),
(c), (d), (e), and (f) involved an unreasonable risk of harm to
DULBERG.

The MCGUIRES should have expected that since DULBERG did not have
access to the operator's manual he was not aware of the explicit
warnings described in parts (b), (c), (d), (e), and (f).

Therefore the MCGUIRES failed to exercise reasonable care toward
DULBERG. They had access to knowledge about the warnings clearly
stated in the manual that DULBERG did not have. "A duty to warn
exists where there is unequal knowledge, actual or constructive, and
the defendant, possessed of such knowledge, knows or should know that
harm might or could occur if no warning is given." (Pitler, 92
I1Tl.App.3d at 745, 47 I1l.Dec. 942, 415 N.E.2d 1255, quoting Kirby v.
General Paving Co. (1967), 86 I1ll.App.2d 453, 457, 229 N.E.2d 777.)

The chainsaw accident was or should have been reasonably foreseeable
to a person who read the warnings described in parts (b), (c), (d),
(e), and (f) and failed to heed those warnings. Had the MCGUIRES read
and followed the warnings and safety rules in the operators manual,
the injury to DULBERG could not have occurred.

Also, MAST could have attempted to impose liability on a possessor of
land by a negligence claim rather than through Premises Liability.

In this case, under the general negligence theory, all the plaintiff
would need to prove is that the defendant negligently created the
dangerous condition on its premises. Plaintiff would only need to
prove the existence of a duty owed to DULBERG, breach of the
duty, and that the breach proximately caused the injuries.



CONCERNING MAST'S LIABILITY

Arguments which support the liability of MAST have already been made
in the first amended complaint. However, there were a few important
points that were not mentioned yet in the previous complaints and
could definitely be of use in the second amended complaint. They are
as follows...

MAST told DULBERG at a meeting in which DULBERG was trying to decide
whether to accept the MCGUIRE's offer of $5,000 that because the
restatement of torts 318 is not applicable in Illinois, DULBERG had no
case against the MCGUIRES and that the MCGUIRES did not have to offer
any settlement at all. DULBERG asked MAST to cite case law that shows
why the MCGUIRES were not at least partially liable for DULBERG'S
injury, and MAST cited Tilscher v Spangler, a case which confirms that
restatement of torts 318 is not applicable in Illinois. But note the
claim of MCGUIRE'S liability given above relies on restatement of
torts 343 or a general neglegence claim. It is completely independent
of restatement of torts 318.

At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything)
and if DULBERG did not accept the offer it would be withdrawn and the
MCGUIRES will ask for summary judgement. MAST informed DULBERG that
the presiding judge would grant the MCGUIRES a summary judgement
dismissing the case against them, leaving DULBERG with no settlement
at all from the MCGUIRES.

According to Illinois law, summary judgment should be granted if there
exists no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. (Carruthers v. Christopher &
Co. (1974), 57 I1l. 2d 376, 380, 313 N.E.2d 457.) It should never be
granted unless the right of the movant is free from doubt. (Murphy v.
Urso (1981), 88 Ill. 2d 444, 464, 58 Ill. Dec. 828, 430 N.E.2d 1079.)
If the affidavits and other materials disclose a dispute as to any
material issue of fact, summary judgment must be denied even if the
court believes the movant will or should prevail at trial. Summary
judgment procedure is not designed to try an issue of fact, but rather
to determine if one exists. (Ray v. Chicago (1960), 19 I1l. 2d 593,
599,169 N.E.2d 73.) In considering a motion for summary judgment, the
court must strictly construe all things filed in support of the motion



while liberally construing all things filed in opposition thereto.
(Kolakowski v. Voris (1980), 83 Ill. 2d 388, 398, 47 Ill. Dec. 392,
415 N.E.2d 397.) If fair minded persons could draw different
inferences from the evidence, the issues should be submitted to a jury
to determine what conclusion seems most reasonable. (Silberstein v.
Peoria Town and Country Bowl, Inc. (1970), 120 I1l.App.2d 290, 293-94,
257 N.E.2d 12.)

Therefore, when MAST told DULBERG that if he did not accept the offer
of $5,000 the MCGUIRES would get out of the case on a motion for a
summary judgement, MAST effectively informed DULBERG that:

a) the MCGUIRES' lack of liability for DULBERG's injury was free from
doubt

b) there existed no genuine issue of material fact that the MCGUIRES
are entitled to summary judgement as a matter of law

c) affidavits and other materials did not disclose any dispute as to
any material issue of fact in this case

d) the court while strictly construing all things filed in support of
the motion and while liberally construing all things filed in
opposition thereto would have found the MCGUIRES liable for nothing
with respect to DULBERG'S accident and would have granted a motion for
summary judgement

e) fair minded persons could not draw different inferences from the
evidence that the MCGUIRES were not in any way liable for DULBERG'S
accident.

According to Illinois Rules of Professional Conduct of 2010,

Rule 1.4 (b) A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding
the representation.

Also, listed under RULE 1.0: TERMINOLOGY under the heading 'Informed
Consent':

"The lawyer must make reasonable efforts to ensure that the
client or other person possesses information reasonably adequate to
make an informed decision. Ordinarily, this will require communication
that includes a disclosure of the facts and circumstances giving rise



to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of
the proposed course of conduct and a discussion of the clientis or
other personis options and alternatives. In some circumstances it may
be appropriate for a lawyer to advise a client or other person to seek
the advice of other counsel."

Mast did not follow these rules as explained in the complaints already
filed with the court.

Within these notes I tried to explain 3 points:

1) That the first amended complaint failed to adequately address the
underlying case that DULBERG had against the MCGUIRES. In other
words, we have to show that DULBERG would have prevailed against the
MCGUIRES if it wasn't for the actions of MAST. The first amended
complaint did not sufficiently address the '"case within a case" or the
"underlying case", which is against the MCGUIRES.

2) The case against the McGuires could be made by using the
restatement of torts 343 or by using general negligence or in any
other way that a premises liability or negligence expert would
recommend.

3) Arguments which support the liability of MAST have already been
made in the first amended complaint. But there are a few additional
arguments that that may prove helpful to include. They are the
reasons Mast gave to Dulberg why he will get $5,000 or nothing. The
only case Mast cited to Dulberg was Tilscher v Spangler, and because
the case confirmed that restatement of torts 318 is not applicable in
Illinios, Mast told Dulberg he has no case against the McGuires. Mast
also told Dulberg the judge would grant a summary judgement if Dulberg
refused the offer.

I hope the details within these comments prove helpful in writing a
more robust second amended complaint.








