Date : 7/28/2020 8:44:30 AM

From : "CircuitClerk-MB"

To : "CircuitClerk-MB" , "Paul Dulberg"

Subject : RE: [EXTERNAL] Digital Records Request for case 171L.A000377
Attachment : 17L.A000377--2019-05-29--PROSDD _0058.zip;

Thank you for your payment! Attached are the requested documents.

Thank you,
Kim

From: CircuitClerk-MB

Sent: Tuesday, July 28, 2020 8:20 AM

To: 'Paul Dulberg' <pdulberg@me.com>

Subject: RE: [EXTERNAL] Digital Records Request for case 17LA000377

Case# 17 LA 377

The total cost for your request will be $93.00. To submit payment, follow the instructions for payment options on
the link below:

https://www.govpaynow.com/gps/user/plc/6650

Upon receipt of payment, [ will forward the requested documents.

Thank you,
Kim
McHenry County Circuit Clerk’s Office

From: Paul Dulberg [mailto:pdulberg@me.com]|

Sent: Tuesday, July 28, 2020 7:49 AM

To: CircuitClerk-MB <CircuitClerk@mchenrycountyil.gov>

Subject: [EXTERNAL] Digital Records Request for case 17LA000377

Hello,
I am requesting digital copies of all public records including hearing transcripts for case 17LA000377

I understand there may be fee’s associated with this request and will wait for you to tell me the total amount needed
and how to go about paying.

Please let me know if there is anything else you need.
Thank you in advance for your help with this matter,

Paul


https://www.govpaynow.com/gps/user/plc/6650
mailto:pdulberg@me.com

Paul Dulberg
847-497-4250
Paul_Dulberg@comecast.net

CAUTION: This email originated from outside of the County network. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

While mismatches between the actual SENDER field and the FROM field are common. It is also a common
spoofing tactic. For additional reference, this email was actually sent from pdulberg@me.com

If you have any questions about the legitimacy of this email, please call the helpdesk at extension 4828.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court :
*t+Flectronically Filed***
Transaction ID: 171111174451 .
17LADOOSFT '

11282017
McHenry County, Illinois
22nd Judicial Circuit

PAUL DULBERG,
Plaintiff,

V. No.

THE LAW OFFICES OF THOMAS .
POPOVICH, P.C., and HANS MAST,

Defendant.

R g T g I N

RULE 222 (b) AFFIDAVIT

Pursuant to Illinois Supreme Court Rule 222(b), counsel for the above-named Plaintiff
certifies that plaintiff seeks money damages in excess of fifty thousand dollars ($50,000.00)

YTy Y,

Thomas W, Gooch, 11T
Attorney for Plaintiff

THOMAS W. GOOCH, 1II
THE GOOCH FIRM

209 South Main Street
Wauconda, IL. 60084
847-526-0110
gooch(@goochfirm.com
ARDC: 3123355
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court

w4 Electronically Filed**

PAUL DULBERG Transaction ID: 17111117451
— 17LADODATT
Flaintiff 11726/2017

McHenry County: Illinois
Vs 22nd Judicial Circuit
. b o ok e b b ok ok b b b o ok ok b b kb ke ok

HANS MAST & LAW OFC T. POPOVIGH Case Number || 00077

Defendant

CERTIFICATE OF ATTORNEY

I hereby certify that:

There has been no previous voluntary or involuntary dismissal of the subject matter of this

litigation.

[ 1 There hasbeen a previous voluntary or involuntary dismissal of the subject matter of this

litigation and at the time of the dismissal that case number was

assigned to The Honorable

[ ] There is no other litigation presently pending in this County involving the parties to and/or
subject matter of this lawsuit.

] There is presently pending other litigation in this County involving the parties to or subject
matter to this lawsuit and that case or cases is/are assigned case number(s)

which is/are assigned to The Honorable

Name THOMAS W. GOOCH, Il O?/& o) &‘ S :/_

Attorney for Complainant or Petitioner
Attorney for PLAINTIFF/PAUL DULBERG

Address 209 S. MAIN STREET

City, State Zip WAUCONDA, IL 60084

Phone 847-526-0110

CV-CRT4 (revised 12/01/06) Pursuant to Administrative Order No. 85-7
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit l;nurt
*+Electronically Filed**

PAUL DULBERG, ) Transaction ID: 17111117451
) 17LAD00377
Plalntlff; ) uér%[ijzm;:iug_tg I!::innis
) 1 T,-'LADDDS?? :E:E:ii“*ﬁ?**gﬂ********w
V. ) No.
)
THE LAW OFFICES OF THOMAS J. ) NOTICE
POPOVICH, P.C., and HANS MAST, ) THIS CASE 1S HEREBY SET FOR A
) SCHEDULING CONFERENCE IN
Defendant. ) COURTROOM _201 ON
0212712018 AT 3:00AM,
FAILURE TO APPEAR MAY RESULT IN
COMPLAINT AT LAW THE CASE BEING DISMISSED OR AN
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.
COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as S

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint
against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST” , states the
following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS I. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LLAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG

lived in the neighborhood. .

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not ~
limited to great pain and suffering, current as well as future medical expenses, in an amount in
excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

3. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

0. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10. Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁform

their acts and actions within the standard of care every attorney owes his client,
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11. That as Exhibit B reveals, Defendants property filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportediy
were supervising him in his work on the premises,

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire. |

13. The matter proceeded through the normal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG and other family members and advised them - |

there was no cause of action against William McGuire and Caroline McGuire, and told
DULBERG he had no choice but to execute a release in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta'ntly agreed with MAST and to
accept the sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter. A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

14, MAST and POPOVICH continued to represent DULBERG through to and including
March of 2015, following which DULBERG and the Defendants terminated their relationship.
15. Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/ot Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being propetly handled. Then, due to a claimed failure of

communication, MAST and POPOVICH withdrew from the representation of DULBERG,
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16, Thereafter, DULBERG retained other attorneys and proceeded to a binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover to
$300,000.00 based upon the insurance policy available, The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D,
17. The McGuire’s were property owners and had property insurance coverin g injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McHenty, Illinois.

McGuire’s were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

18.  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

19.  Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreefnent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake. Following the
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mediation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016,

21, MAST and POPOVICH, jointly and severally, breached the dutics owed DULBURG by
violating the standard of care owed DUTLBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

¢ Failed to conduct necessary discovery, so as to fix the liability of the property—--

owners to DULBERG;

d) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their propetty,

e) Impropetly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1} Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;
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h) Failed to properly explain to DULBURG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Continuvally reassuréd DULBURG that the course of action as to the property
owners was proper and appropriate;

J) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the McGuire’s, instead
coercing him into signing a release and settlement agreement and accept a paltry sum of
$5,000.00 for what was a grievous injury.

22.  That DULBERG suffered serious and substantial damages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

A, '

Thomas W. Gooch, III
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS,

i;éomas W. Gooch, III

Thomas W. Gooch, 11T

THE GOOCH FIRM

209 S. Main Street

Wauconda, IL 60084 7 ) .

T 847-526-0110 -
ARDC No.: 3123355
gooch@goochfirm.com

office(@goochfirm.com
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CONTRACT FOR LEGAL.SERVICES

) I agree to employ the LAW OFFICES OF THOMAS 7. POPOVICH, p.c.
(hereinafter "my attorney™) to répresent me in the prosecution or settlement of iy claim against
persons or entities responsible for causing me to suffer injuries and damages on the d‘a'yr of

s 20,

My attorney agrees to make no charge for legal services uriless 2 recovery is made

in my claim, The approval of any settlement amovint cannot be made without my knowledge and
consent. ; ' o

Iagree to pay my attorney in consideration for his legal services a sym equal to

one-third (33 1/3%) of my Tecovery from my claim by suit or settlement; this will increase to
. % in the event my claim results in more than one.(1) trial-and/or an appeal of a trial, |
~dnderstand my attorney may need to ‘incur Ieasonable expenses in Properly handling my claim
inchiding, but not fimited 1o, expenses such as sccident Teports, filing fees, court reporters ferg,
video fees, records fees, and physician fess. 1 tnderstand those expenses will be taken out of my
settierner}EI_@j,mn,.additiaﬁ"tmmgfney’s legal fee,

s

LAW OFEICES OF THOMAS J. POPOVICH

Client T

Date: Date:

LAW, OFFICES OF THOMAS 7. POPOVIGH, p.C.
3416 West Elm Street '

MeHenry, Ilinois 60050

815/344-37167

PLAINTIFF’S

EXHIBIT

A
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BTATE O ILLLNOJ:‘S Cy
)ss-
COUNTY Okt MGHBNRY 5

Sl INT;HJ: CIR(}UIT COURT OF TI-IE TWENTY-SECOND JUDI(}IAL OIRCUIT SRR
A S McI—IBNRY GOUNTY ILLNors: ~+ w s

PAUL DULBERG
- fPIamhfﬁ, ‘

g '.1}$.. '.

T
i

. LY we JRLAHTE
DAVID GAG‘NON Indtvxdually, ancl By ) R
- Agefit of CARDLINE MCGUIRE and BILL)

MCGUIRE, #nd CAROLINE MCGUIRE - ) -
~and BILL MCGUIRh Indwldua]ly, . ) :

; *l""-*-**'ﬁ*r': *’”**ﬁ*’*l)efendaﬁt,g* —— ,,_,_,,,) - . —
QQMAM

B N(}W COMRS the Pldmilff PAUL DULBI?RG, by fus a‘tmmﬁays, LAW DFHQES OF .
THOMA&: J E"{}PO”\?ICH P L andl cmmplmnmg agamf;t the Dﬂi‘eudams, DAVID SAGNON,
Inclmdually, and as Agent of CAROLINE MGGUIZRE ancl BILL MCGU]RE and CAROLINE
MoGUIRE snd BILL MoGUIRE, illdi,vi_dually, and states as follows;

" Commil

Paul Dulliere vs. David Gagnon, individuslly, and as Agent of Caxoline and Bill MeGuire
L.~ OnJuns28, 2011, the Plaintiff, PAUL DULBERG, lived in the City of McHory,

PLAINTIFF’'S
EXHIBIT

lwed conu olled, managed and mamlamed a qmgle famﬂy home Iocated at 1 016 W, Elder

rar @\ J»
TIMHINGT BN
Avenus, in the C1Ly of McHeﬂﬁ%r‘%ﬁ%@% of McH@nry, Ilinoigy waquo nv MO aass ;:;a & ,3 ngﬁ g

County of McHenry, Tlinois,

2 . On June 28, 2011, D("lendan"ts CAROLINF MGGUIRh and BILL MGGUIRE

BYLO
£ FOR BOHL 8D BHL NI LIRSS AVIA Mvadav 0L Sunhivg
FHIS € ;ﬂsgij«g ]‘ﬁﬁk:iﬁgéﬁ $ M m;a», . Wd my T g
EON % WA XY N A cﬁg: HO ™ W OOUABA0D N FONIHINGD
e ¥ RESULT 1 THE ONFINUSHOS ¥O4- 186 ABIUIH §1 BIVO i,
%@‘[ gga %%ﬁ\!\; @,?AERBM O AN ORDER OF 01'¢ H10Y Tvap1 AR @
BOLLON

PEFAULT BEING BNTERED. GASE LY R
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| On June 28 2011, the Defendant, DAVID GAGNON whs lmng and/or staymg at
his pazem*s home at 1016 W, Eldea Avenue in tha City of MoHemy, Comuy of McHanry,
~ Blinofy, e S .
‘ e On June 28, 201 1 the Del‘andams, CAROLINB MGGUIRE and BILL MOGUIRB
conﬁaated hnred 'the I)efendant DAVID GAGNON to out down, tmh and/or mamtam the. i:lees
g brush at then pzemjses at 1016 W Elder Avenue, i m ﬂie C1ty bi‘ McHem'y, Cm'mty of o

McHemy, Illmoxs

. § On June 28, 2011 ElJ.’ld at the tequest and with the authouty a;ud peimtssmn of the -

Defendams CARGL]N]; MGGUIR,’E ancl BILL McGUIRE, and for thelr beneﬁu the Defenclant

— —DA‘VID GA(}‘NON was Wﬂﬂcmg meler theu supemswn and control Whﬂﬁ sngaged in cuiting,
h 1mmmg and mam‘tmmng trees H,nd bruah at the prmmses an: 1016 ’W Elder Avemie, i the Czty
ofMgHemy Caunty uch,I Iem‘yp Il]mms _ g -

. " - On June 28 201 I, as pmt of hig work at th@ aubjent pmperty, ’rhe Daf‘andant
DA VI D G‘A(JN ON, wag authm lzed mstructed advised and-permi: tted fo use a chaingaw to assist
hrm in: hzs worlc fm Deﬁ:nd'mw CAROLINE MeGUIRE and BILL MeGUIRE, which was owned
by the MGG’HHGS
‘?,_ . On June 28, 2011 the Defendant DAVID G‘A(}NON was u:udei the bllp@WlSlOﬂ
and gonirgl or‘Deiandants CAROLLNE MeGUIRE and BILT, McGUIRE and wag wmlcmg H8
thelr appatent and actual agent, ‘and: -.waa then acting and Working‘m-tha scope of his agency for

Defeidants, CAROLINE MeGUIRF, and BILL MoGUIRT,
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L .‘

On Ju.ne 28 2011 and whils tlle Defeneiant DAVID GAGNON Was wmkmg in
Ihe course md s;:ope thIS agenoy for Defendmﬂs, CAROLINE McGUIRB arid BILL
MCGUIRE and was lllldBI theu supemsmn ancl ccnﬁ ol Defendant, D.AVID G'AGNON wag in
use of 8 ohﬂmsaw Wlule trleunmg a trea and branch . . .. ) I
| O '. 9 ' 011 Jt‘me 28, ’?011 and thla Defanda:nt DAVID GAGNON Was 111 use of a
chamsaw W]llItﬁ tmmming o t:ree a.ud branoh Dafendant IZ)AVID GAGNON asked fbr and/ot
requested the a&mstarwe of 1h@ Plamtlﬂ‘ PAUL DULBERG to. hold ﬁfle tree, branch ‘whﬂe '
Defendant, DAVID GAGNON trimomod the branch it the chamsaw S .

- e T

-, lj-l. C | ' Oﬁ Jum zg 2011; arnd] Whll@ De{‘@ndam DAVID GAGNON Wa$1I1 sole control,

| S use anéi ope:tauon of the subject chatnsaw, the chalnsaw Wﬂ.B cased 1o 8&111«3 'uid 11‘;1] ure the
: PIamnfr PAUE DULBERG: R
. l - _' _11 At all ral«avam timzts, Dafend&ma CM{OLINE MGGUERL aml EBILL MOGLHRE’
‘ knuw {)i I}eiandmn J)AVID G!-s GNON’g uss of Ihﬂ chamsaw i Ehe pre&enﬁe bf the Plaintiff,
PAUL DULBERG, and kﬂew that such created 4 danger to the: Plaintiff, PAUL DULBERGs
' safety, | |
12, That &t all zelevant times, the Iiefendants-, DAVID GAGN()N,. ag'agent of
CAROLINE McGUIRE and BILL McGUIRE, owed a.dyty to use cars and. céution io. his

operation of a knowi dangerous ixstrunentality,
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xnt)re Uf the folloWing Ways

113, - On June 28, 2011 the Defendant, DAVID GAGNON wag negllgan‘t in one-or
. | & Fazlad io mﬂmia;iu GOIllIlOl oVer the operatmg of the chamsaw,

b Fa:lled to take mecautmn not to: allow "I:he chamsaw to move toward the P]ajlmff

L -' '?PAUL DULBERG 50 49 1o oauwimury, y

e, ,-'Faﬂed m Sarn the Plaintiff, PAUL DULBER(} of the da.ngers sx1st1ng ﬁom, the

' 'Defend ant DAVIID GAGNQN 5 mabihty to control the chamsaw

.4 Failed to keep a proper dlsiance from the Plamt:lff PAUL, DULBERG bl

AT

' 'ope:tanng the chamsu‘w

IS SO o Lhe:rwxse—was neghgentﬂm:bperﬂﬂdn-aﬁd dontrci’nf’tke*chﬁjnsaw

ST That as A pxommaie result of the Delﬁ:ndan{:’s n,eglzgence, Hher P]aintrﬂ‘ PAUL

i :;DULBERG Was mjurecl e:xfm'mlly, he has expeuenwd and wzll in tlm futute experxeuee pam

| cand suffermg, he heiy Heem pr*rmcmemly scarred andfor dgsfablad andt has beaome obli gawcl for

large sums of moniey for medical bills and will i in the ﬁmn‘;a bécome obhgr:rted for additional

sums of money for medical care, and has lost time from work and/or from earning wages due to

- such injury.

15. - That at the aboye time and date, the Defendant’s negligence oan bo mfmred from
the cmsumstances &f the ncourrcnct a5 the m&tfument of thi mjmy Was undet the control of the
Delend.ant and ﬁlelefore, negligerce can be presumed vnder the doctrine @f"Re.Sf-.{ma Loquﬂw.

WHEREFORE, Pleintiff, PAUL DULBERG, domands judgment ajgalnst Defendants,

DAVID GAGNON, and CAROLINE MoGUIRE and BILL McGUIRE in an amount in excess of

$50,000.00, plus costs of s action,
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CougntIl

1 IS That the Plamuff PAUL DULBERG restaws ahd reallege:.s paragmphs I thromgh
14 in Cr:}untl above, ak pamgraphs 1 tluough 15 orCounL II as 1ffu11y alleged herein. :.
: " : 16 - That gt all relevant lees, the IDefendants; CAROLINF MGG‘UIRB and BILL
-MGGUIRE (.)Wlled, controlled, mamtained and suparvised i:he p1 emv'es whewat the accident to
. -l the Plamhff PAUL DULBFER(} occurred o ‘
17 | That at all Lelevant fimes, the Defsndams;, OAROLINE McGUIRE and BILL

= MCG-U]RE were in eontrol of Hnd had tha right to adwse mstruct and demand that ﬂae

,‘,,Defandam DAVID GAGNON emj: or WOI‘]*’ in grsafpand ramo'nable mamtter, T
. " ‘That at ail relevam txmesq tht;: Defendant, DA‘VID GA(‘NON was actmg a8 the
B :'a perd, aofua.[ and apparsnt, of;{bermdams CARQLI“Nb McGU:{RF and RILL Mc(‘a‘rUIRE and
Wq& ad tng At their request and 1 in ‘fhen bast tnterests and 10 thfau* benefit as in a joint entet pise.
:19.‘ That at all relevant txmes, Defendants, CAROLINE MeGUIRE and BILL
MuGU]RE, know DAVID GAGNON was operating a chmnsaw with the assistance nf the
© Plaiutitf, PAUL DULBERG, ,and‘ had the right to discharge or terminate the Defendant, DAVID
GAGN.(JN’S_ work for any .1'eason.
20 ;7 That at all relevant tzmes, Defondants, ‘ARGLINF MeGUIRE and BILT,
'McC‘UJRE OWed a duly to supervise and conttol Defondant, DAVID GAGNON’s-aotivitics on
the .property. 80 a8 ot to create 4 unreasonable hazard to othets, including the Plaintiff, PUAT,

DULBERG,.

.
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21, On Iune 28, 201 1,.the JI)neﬂf‘en(:IéurmO CAROLINE MGGUIRE and BILYL, Mo GUIRB B
were naghgent :11 ona ormors of the foliowmg Yiiys: : '--.': j , S .
Can -Falled fo control opelauon O\f 111@ cha:msaw, SR .

b '14 &ﬂed 10 take, plecautlon not to allow the c:hamsaw to move tOWﬂld the Plamﬁff o

u.,

- . ."Falled to warn the PIalntIff PAUL DULBBRG of the dangers existmg ﬂo1n the
| | ."Defenda.nt’s, wablhiy to control 1,he chamsaw‘ o \ |
" d . | F Ied to keep the cha:tnsaw & proper distance from the Plamtiff PAUL
e 'DEEBERG while operatmg 1he cha.msaw L |

e ., e ,, . Oﬂierwwe was naghgem i opera‘aon and control of tha chalnsaw.
g Tlla,i* w8 8 1 OXimaie result J:zf the Deff*ndan‘t’s mghgence, tha Plaintift, PAUL

: DULBERG wws mjured extﬂmﬂy, he has f:xpeﬂemd am:i wﬂl in. i:ha :ﬁiimt. experience pain

and sufie:rmg, he: hasr baem permanently soary: ed and/or dlsnblacl and has become obligated for
larg g,e $ums oi‘ meney for medical bills and wal in the fiture become obh gated for additional

sums of ingney ; fox medical care, and has losi time from work and/or from carning wages due to

suoh injury,

R 7 04:31 PM / Circuit Clerk A(Z(:e[)e(i() =29~ 7 09:53 AM ansaction #17111117451 / Case #17LA000377
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WHBRBFORE P]amtlff PAUL DULB’BRG demands Judgment agamst Dei‘enda;uts

3 LAROLINE McGUIRE and BILL, MGGUIRJ?, in an amount in: 67{0%5 01” ‘KSO 000 00 plus costs" e

-.oi‘ i.his acuoﬂ :

T AW ODFICES OF THOWIAS L POFOVICH, pe -

¢ Ono of tf Attomoys for Pl - . -

Fians A, Mast E
LAW GFFICE'S OF THOMAS J POPDVIC‘H P C
3416 West Blin Sireet = . *

_Luke, lllingis 60050 . ,',,_,_T,,,,,l-,.,,_ o ,,,f,,,,,',,i_-,-. B
L (815) 344-3797 R S
- ARDCN, 06203684
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The Law J(')fﬂces of Thomas J. Popév*ich P.C.

Tienas J. Porovicn
Hans A Masr
Jorn A, Kosvag

Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

3416 W. ELm StreeT
McHenry, TLLiNots 60050
TELEFHONE: §15,344,3797
FacsmiLg: 815.344.5280

Mark J. Voce
www, rapovichilaw.com JAMES P, Tura)
Rosserr 1. Lusseg
THERESA M, FREEMAN
Janvary 24, 2014

RE:  Paul Dulberg vs. David Gagnon, Caroline McGuire and Bill McGuire

MeHenry County Case: 12 LA 178

Dear Paul:

Please find enclosed the General Release and Seitlement Agreement from defense counsel for
Caroline and Bill McGuire, Please Release and return it to me in the snclosed self-addressed
stamped envelope at your eatliest convenience,

Thank you for your cooperation.

smeq \}
Enclosure

Received 11-28-2017 04:31 PM / Circuit Clerk Accepted on 11-29-2017 09:53 AM / Transaction #
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GENERAL RELEASE AND SETTLEMENT AGREEMENT

INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCQUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, claims and demands of whatsoever kind or
nature including, but not limijted to, any ¢laim for personal injuries and property damage arising out
of a certain chain saw incident that allegedly ocourred on or about June 28, 2011 » within and upon
the premises known commonly as 1016 West Elder Avenue, City of McHenry, County of
McHenry, State of Ilinots,

IT IS FURTHER AGREED AND UNDERSTOOD that there is presently pending a capse
of action in the Circuit Court of the 22" Rdicia) Circuit, McHenry County, linois entitled "Pau]
Dulberg, Plaintiff, vs, David Gagnon, Individually, and as agent of Caroline McGuire and Bi]]

MeGuire, and Caroline McGuire and Bill McGuire, Indiyidually,Defendantsr"feau.se’NGiU12’EA7" o

— 178, and that this’S’ett!émeﬁ'is?cbﬁtingent upon WILLIAM MeGUIRE and CAROLYN McGUIRE

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agreement the undersigned represents and warrants as follows (check applicable boxes);

£ I was not 65 or older on the date of the occurrence,

[J I'was not receiving SSI or SSDI on the date of the oceurrence,
i3 Lam not eligible to recejye SSIor 8SDI,

[ Tam not currently receiving SSI or SIDI.

ITIS FURTHER AGREED AND UNDERSTOOD:

a, That any subrogated claimg or liens for medical cxpenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
including, but not limited to, any Medicare liens, Any and all
reimbursements of medical oXpenses to subrogated parties, including
Medicare's rights of reimbursement, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibility of the parties released herein,

b, That any outstanding medical expenses are PAUL DULBERGs
responsibility and al} payment of medical expenses hereaftey shall be PAUL
DULBERG's responstbility, and not the responsibility of the parties released

Received -28-2017 04:31 P Clerk Acc ep ed o -29-2017 09:53 Al 4 / Ca 000
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c. That PAUL DULBERG agrees to save and hold harmless and indemnify the
parties released herein against any claims made by any medica) providers,
including, but not limited to Medicare op parties subrogated to the rights to
recover medical or Medicare paymenis, '

be binding upon and inure to the henefit of the parties hereto, jointly and severally, and the
eXecutors, conservators, administrators, guardians, personal representatives, heirs and successors of
each.

IT IS FURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtfir) and disputed claim and no liability is admitted as a consequence hereof,

IN WITNESS WHEREQF, { have hereunto set nty hand and seal on the dates set forth

7Dated: '
PAUL DULBERG

STATE OF ILLINOIS )
) SS.

COUNTY OF MCHENRY )

PAUL DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Release and Settlement Agreement as his own free act and deed for the yses
and purposes set forth therein,

Dated this day of I anuary, 2014,

Notary Public

R -£0- 7 04:31 PM / Circuit Cle kA(Z(:e[) ed o -29-2017 09:53 AV ansaction #17 74 #17LA0003
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Dec 12 2016 3:06PM HP Fax page 2

sysierms ¥

Binding Mediation Award

Paul Dulberg

ADR Systems File # 33391BMAG

-
T ommt Mt g gy i "

David Gagnon

On December 8, 2016, the matter was cailed for binding mediation before the Honorable James

P. Etchingham, (Ret), in Chicago, IL. According to the agreement entered into by the parties, if a

veluntary settfement through negotiation could not be reached the medlator would render a

settlement award which would be binding to the parties, Pursuantto that agreementthe
-~ -mediator finds as follows: . '

Ftndiﬁg fn favorof: - @&f / ﬁd{/\d/p i"j
Gross Award: ﬁ éﬁ%ﬁﬂﬁ .

Comparative faylt: — Zur % (if applicable)

Net Award: g %{}M @

Commentsitxplanaten__/HEdicd [ 2 40,000
Future Meics [ £ 200000,
Lost_pirge 2 212 g8,
Les Y L0009,
L AL 20, 000,

PLAINTIFF'S
EXHIBIT

ADR Bystams + 20 North Slark Girest « Floor 29 Chicago, L 80602
F92.060,2260 . Info@adrsystemis.com o wwyr.adrsystems, com ‘ )
. i 1/ Case #17LA000|
. . ircui 11-29-2017 09:53 AM / Transaction #1711111745
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT Katherine M. Keefe

Clerk of the Circuit Court :
4 Electronically Filed***
McHENRY COUNTY Transaction ID: 177111117451
17LADOOSTY
112812017
McHenry County, Illinois

22nd Judicial Circuit
R R R ok ok ok kR kR R R R R

PAUL DULBERG
Plaintiff

17LADOO3TT

VS, Case Number

HANS MAST &LAW OFC POPOVICH
Defendant

JURY DEMAND

The undersigned demands a jury trialj\exg C’LSV\F\j o€ duoelve ( | a_\ pw% e

s 6L

Signature

Date November 28 - 20 17

Name THOMAS W. GOOCH, Ill

Attotney for PLAINTIFF/PAUL DULBERG

Address 209 S- MAIN STREET

City, State zip WAUCONDA, IL 60084

Phone 847-526-0110

CV-IRD1 (Revised 12/01/06)
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17LA000377--2017-11-28--NCIS_0001.pdf

UNITED STATES OF AMERICA Katherine M. Keefe
¢ Electronically Filed*+
COUNTY OF MCHENRY Transaction ID: 1711111 7451
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT  17LA00D377
115282017
STATE OF ILLINOIS McHenry County, linois
NEW CASE INFORMATION SHEET 22nd Judicial Circuit

RSP EEEEE RS 2 R L

1. Case Type LA - Law over $50,000.01

Sub Case Type LALM - Law - Legal Malpractice - over $50,000.00 Filing Fees $

2. Jury Demand Yes If yes, choose one Six - Person Jury Jury Fees $
(All Other Case Types - excluding Probate)

3. Return Date/Time(if applicable) (MM/DD/YYYY HH:MM)

4. First Named Plaintiff
(Individual) DULBERG, PAUL

(Last Name, First Name, M.1., Suffix)

Address 4606 HEYDEW COURT

City MCHENRY State lllinois Zip Code 60051 Phone 847-526-0110

Pro Se |:|

5. Second Named Plaintiff

Address
City State Zip Code Phone
6. Plaintiff's Attorney GOOCH, THOMAS, W ,11I ARDC # 3123355

Firm Name THE GOOCH FIRM

Address 209 SOUTH MAIN STREET

city WAUCONDA State lllinois Zip Code 60084 Phone _847-526-0110

7. First Named Defendant
(Individual) MAST, HANS

(Last Name, First Name, M.1., Suffix)

Address 3416 W. ELM STREET

city MCHENRY State lllinois Zip Code 60050 Phone

Summons Issued ? Y

8. Second Named Defendant
(Company) THE LAW OFFICES OF THOMAS J POPOVICH PC

Address 3416 W. ELM STREET

city MCHENRY State lllinois Zip Code 60050 Phone

Summons Issued ? Y

9. List any additional Plaintiffs and/or Defendants on supplimental sheet, including all A.K.A.'s(Also Known as) D.B.A.'s (Doing
Business As),F.K.A.'s (Formerly Known As) and N.K.A.'s (Now Known As)
Received 11-28-2017 04:31 PM / Circuit Clerk Accepted on 11-29-2017 09:53 AM / Transaction #17111117451 / Case #17LA000377
Page 1 of 1

















17LA000377--2017-12-14--AFFSER_0006.pdf

AFFIDAVIT OF SERVICE

Case: Court: - County: Job:

17LAQ000377 Circuit Court McHenry, IL 1840594

PlaintIff / Petitioner: Defendant / Respondent:

Paul Dulberg Hans Mast T7LAO00E T
Received by: For:

Advantage Processing Gooch firm

Te be served upon:

Hans Mast

I, James Elenz, being duly sworn, depese and say: | am over the age of 18 years and not a party to this action, and that within the
boundaries of the state where service was effected, | was authorized by law to make service of the documents and informed said person of

the contents herein Katherine M. Keefe
Clerk of the Circuit Court

##Electronically Filed***

Recipient Name / Address:  Hans Mast, Company: 3416 W, Elm 5t, McHenry, L 60050 Tramsaction ID: 1 7111171393
Manner of Service: Personal/Individual, Nov 30, 2017, 1:55 pm CST 17LADOOZFY

121452017
Documents: Summons McHenry County Hlinois

22nd Judicial Circuit
EEF PR E S SR EE LSS E L L

Additional Cornments:

1) Successful Attempt: Nov 30, 2017, 1:55 pm CST at Company: 3416 W, Elm St, McHenry, IL 60050 received by Hans Mast, Age: 44-47;
Ethnicity: Caucasian; Gender: Male; Weight: 165; Helght: 5'8"; Hair: Brown;

Attorney at stated |ocation identified himself as Hans Mast who was then served,

Subscribed and sworn to befpfe e by the affiont who js

ZZ/ /2 .,/_2 -/ 7 personally known to me,

James Elenz |L Agency #117-001775 Date / / /7 - M
Notary Public ;

Advantage Processing ,LQ 1317 - 9"' /6720 L/

126 E. Wing St 308 .
Date Commission Expires
Arlington Hts, 1L 60004 o 5 P

8A7-917-9578

JACQUELINE ELENZ
OFFICIAL SEAL
d N otary Public, State of lll‘inoms
} My Caommission Expires
> September 08, 2021

Received 12-14-2017 10:34 AM / Circuit Clerk Accepted on 12-14-2017 01:04 PM / Transaction #17111121393 / Case #17LA000377
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AFFIDAVIT OF SERVICE
Case: Court: County: Job: |
17LA00377 Circuit Court McHenry, L 1840605
Plaintiff / Petitioner: Defendant / Respondent:
Paul Dulberg Law Offices of Thomas Popovich 17LA000E 7
Received by: For:

Advantage Processing

Gooch Law Firm

To be served upon:
The Law Offices of Thomas Popovich

|, James Elenz, belng duly sworn, depose and say: | am over the age of 18 years and not a party to this action, and that within the
poundaries of the state where service was effected, | was authorized by law to make service of the documents and Informed said person of

the contents hereln

Recipient Name / Address:
Business, Nov 30, 2017, 1:50 pm CST
sSummons

Manner of Service:
Documents:

Additional Comments:

Hans Mast, Company: 3416 W EIm St, McHenry, IL 60050

Katherine M. Keefe
Clerk of the Circuit Court

##+Electronically Filed*+*
Transaction ID: 17111121393
17LAODOSTY :
12452017 i
McHenry County. Illinois :

22nd Judicial Circuit
0o ool o ok o ook R R R R R

1) Successful Atternpt: Nov 30, 2017, 1:50 prm CST at Company: 3416 W Eim St, McHenry, IL 60050 received by Hans Mast. Age: 44-47;
Ethnicity: Caucasian; Gender: Male; Welght: 165; Height: 5'8"; Hair: Brown;
Attorney Hans Mast, an employee of the Law Offices of Thomas Popovich, accepted service on behalf of the firm.

(4 ta,

James Elenz 1L Agency # 117-001775

[A-/2-17

Date

Advantage Processing
126 E. Wing St 308
Arlington Hts, IL 60004
847917-9578

Subscribed and sworn to before me by the affiant who is

personally khown to me,

/24241

Notary Public

13-12-17

Date

Commission Expires

JACQUELINE ELENZ
OFFICIAL SEAL

My Commission Expires
Saptembar 06, 2021

Received 12-14-2017 10:34 AM / Circuit Clerk Accepted on 12-14-2017 01:04 PM / Transaction #17111121393 / Case #17LA000377
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22™ JUDICIAL CIRCUIT

McHENRY COUNTY Katherine M. Keefe

Clerk of the Circuit Court
4 Electronically File d**+*

Paul DUIberg Transaction ID: 17111124308
17LADOOZTY
120282017

17 LA 000377 McHenry County, Illineis

22nd Judicial Circuit
kR kR Rk ok Rk ek

VS, Case Number

The Law Offices of Thomas J. Popovich

APPEARANCE

THEREBY ENTER THE APPEARANCE OF
Defendants, Law Offices of Thomas J. Popovich, P.C. and Hans Mast

(Insert the name of the party for whom you are entering your appearance) ..

AND MY OWN AS

REGULAR COUNSEL TRIAL COUNSEL

[1  SPECIAL & LIMITED APPEARANCE []  SUBSTITUTE COUNSEL

[] PRO-SE [] COUNSEL IN FORCIBLE ENTRY
] ADDITIONAL COUNSEL []  APPELLATE COUNSEL

[0 GUARDIAN AD LITEM [l COURT APPOINTED COUNSEL

AND AS (HIS) (HER) (THEIR) COUNSEL IN THE ABOVE ENTITLED CASE.

y"“"“"

Name George K. Flynn/Clausen Miller P.C. George K. Flynn
Printed Name

ARDC Number 6239349

Attorney for Defendants

Address 10 S. LaSalle Street, 16th Floor

City, State Zip Chicago, IL 60603

Phone 312-855-1010

CC-APP1 (Revised 12/01/06)
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Cowrt

###+Electronically Filed*+*
Transaction ID: 17111124303

PAUL DULBERG, 1TLAnaeT
12/28/2017 o
Plaintit e oo L
RS S PR S S R RS2SR LSS L L LN
VS. No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N’

Defendants.

DEFENDANTS’ MOTION FOR EXTENSION OF TIME
TO ANSWER OR OTHERWISE PLEAD

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., move this
Honorable Court for an extension of time in which to answer or otherwise plead to Plaintiff’s

Complaint at Law for twenty-eight days, up to and including February 7, 2018.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com

1613292.1
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279517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS Katherine M. Keefe
Clerk of the Circuit Court

4 Flectronically Filed*+*

PAUL DULBERG, ) Tramsaction ID: 17111124308
) 17LAOOO3YY
Plaintiff’ ) 'Lfé]?{iﬂ[ﬂg‘u“m Illinois
Vs. ) No. 17LA000377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )
NOTICE OF MOTION
TO: Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

On January 10, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we
shall appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois and present Defendants’ Motion for Extension of Time to Answer or
Otherwise Plead, a copy of which is attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants

1613324.1

Received 12-28-2017 02:54 PM / Circuit Clerk Accepted on 12-29-2017 09:58 AM / Transaction #17111124308 / Case #17LA000377
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STATE OF ILLINOIS )

COUNTY OF COOK )

PROOF OF DELIVERY

The undersigned states that she served a copy of the foregoing document to the attorneys
of record noted above, at their respective addresses by email and U.S. Mail on December 28,
2017.

I cértify that everything in the Proof of Delivery is true and correct. I understand that
making a false statement on this form is perjury and has penalties provided by law under 735
ILCS 5/1-109.

2
1613324.1
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IN THE CIRC’T COURT OF THE 22\° JUDQAL CIRCUIT oD
| G

STATE OF ILLINOIS ) '
)SS GEN. NO. /’7 yay. )’7‘7
~“COUNTY OF MCHENRY ) F O Jury O Non-Jury

FILED
McHenry County, Hinois

JAN 10 208
D)ol by R Voo voels

' ' Plaintiff’s o Defendant’s : —
Date: /=~ J& /¥ Attorney Attorney é coye /5 /lg, A

ORDER
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS g horine M. Keefe

Clerk of the Circuit Court

wevElectronically Filed***
Transaction ID: 17111133930
17LADONST T

Q2oyizota

McHenry County, Illinois

22nd Judicial Circuit

202k o o oo o b ok ok o ke ol ol b ok b ok o o o ok ok

No. 17LA000377

PAUL DULBERG,
Plaintiff,
VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, move to dismiss Plaintiff’s
Complaint, and state as follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Caxolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1% Dist. 1995).

3. The plaintiff in a legal malpractice claim must plead a case within the case.

Ignarski v. Norbut, 271 111. App. 3d 522 (1995).

1615493.1

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 1 of 4







4, Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires.

5. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

6. Dulberg admits in 13 of his Complaint, that he agreed to a $5,000.00 settlement
with the McGuires.

7. The doctrine of judicial estoppel provides that a party who assumes a particular
position in a proceeding is estopped from assuming a contrary position in a subsequent
proceeding. Larson vs. O ’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other
grounds. Dulberg is estopped from bringing this legal malpractice case because he expressly
agreed to settle his case against the McGuires, and then continued to pursue his case against
Gagnon. Dismissal is mandated under 735 ILCS 5/2-619(a)(9).

8. Dulberg has failed to file his legal malpractice complaint against Popovich and
Mast within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-
214.3 provides for a two year statute of limitations period which shall begin to run at “the time
the person bringing the action knew or reasonably should have known of the injury for which
damages are sought.

9. Here, the Plaintiff did not file his Legal Malpractice Complaint against
Defendants until November 28, 2017, at least seven (7) months too late.

10.  His claim must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619()(5), and 735 ILCS 5/2-
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619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

oflynn(@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
*bkElectronically File d**

ansaction ID: 177111133530
PAUL DULBERG, ) e 1P
) 02i07i2018 i
Plaintiff, ) 22nd Tudcral Crpuit
) EEES PR E R E LSS L LT
VS. ) No. 17LA000377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )
NOTICE OF MOTION
TO: Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

On February 27, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we
shall appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois and present Defendants’ Combined Motion to Dismiss, a copy of which is
attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court
**tElectronically Filed***
Transaction ID: 17111133930

17LADDO3TY
020772018
McHenry County, Illinois

22nd Judicial Circuit
2k 2k Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk Dk ok ok ok ok

PAUL DULBERG,

Plaintiff,

Feceived Per Local Rule 1.19¢

VS. No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

T R T R A g N

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants” Combined Motion to Dismiss Plaintiff’s Complaint with prejudice,

and state as follows;

I INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

II. STATEMENT OF FACTS

A, The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 9, and Exhibit 1B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1, 9 13 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015. Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, § 16 and Exhibit 1D). After

' The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and ID.
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice matters and received that opinion on or about December 16,
2016. (Exhibit 1, § 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as were
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly investigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from the property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 Ill. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 1.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained,;
and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Tll. App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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McGuires” underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 1. App 3d 618 (1%, Dist. 2002), and Cedeno v. Gumbiner, 347 1ll. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations. Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In § 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In § 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In {21 (b) and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In 9 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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IV. DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICTIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 Ill. App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392. At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

> It does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see All Purpose Nursing Service v. Human Rights Com., 205 111. App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Gagnon in the underlying case.
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice. Larson at 393. The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 I1l. App. 3d 855, 865 (1st
Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations period which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Ill. App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:

1615495.1

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 7 of 39







(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017. Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempts to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ liability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information or other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires’ liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 20147

While there was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Illinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016. The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations. SK Partners I, LP v. Metro Consultants, Inc., 408 Ill. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquire further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (Ist 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com

10
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.

o ! ' ,E , . L -
o Ll ) L e
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EXHIBIT 1
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THE UNITED STATES OF AMERICA.
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS catherine M. Keefe

Clerk of the Cironit Court
Rl c’trnnica]l;r Pl
Transaction ID: 17119117451
17LAQ0D3?T
11/28/2017

McHemry County Ulinoix
2204 Judicial C‘ﬁnit

-1 T L{&ID D US ?? EEEr e 3 i bt S 2R EET AR

PAUL DULBERG,
Plaintiff,

V. No.

NOTICE

THIS. CASE IS HEREBY SET FOR A
SCHEDULING CONFERENCE, IN
COURTROOM 201 ON
02/27/2018 AT 9:00AM,
- FATLURE TO APPEAR MAY RESULT ¥
COMPLAINT AT LAW TRE CASE BEING DISMIBEED OR AN
(Legal Malpractice) ORDER OF DEFAULY BEING ENTERED,

THE LAW OFFICES OF THOMAS 7,
POPOVICH, P.C,, and HANS MAST,

Defendant,

COMES NOW your Plaintiff, PAUL DULBERG (bereinafter also.referred to88— o ;

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

againgt THE LAW OFFICES OF THOMAS 7T. POPOVICH, P.C. (hereinaftet also referred to as

“POPOVICH™), and HAN S MAST (hereinafier also referred to as “MAST™), states the

following;

L. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Illinois, and was

such a resident at all times complained of herein.

2, Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm

operating in McHenty County, llinois, and transacting business on a regular and daily basis in
"McHenry County, Illinois, .

3, Your Defendant, HANS MAST, is either an agent, employes, or patiner of THE LAW

OFFICES OF THOMAS I, POPOVICH, P.C. MAST is a licensed attomey in the State of

Iinois, and was so licensed at all times relevant to this Complaint.
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S

: © 4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST ate directly attributable to his employer, pattnership, or prineipal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.
5. Venue ig therefore claimed proper in McHenty County, Iltinois, as the Defendants
transact substantial and regt}lar business in and about McHenry County in the practice of law,
where fheﬁ office is located.
6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accldent, having been esked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

lived in the neigh_‘porhood.

7. At this time, Gaghon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not «
limited to great pain and suffering, cutrent as well as fiuture medical expenses, it an amount in
excess of $260,000.00, elong with lost wages in excess of $250,000.00, and various other
damages.

8. In May 0f 2012, DULBERG retained THE LAW QOFFICES OF THOMAS 1.
POPOVICH, P.C.,, pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.

10.  Animpled term of the retainer agreoment attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁfonn

their acts and actions within the standard of care overy attorney owes his client.
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11, That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chein saw, but also his principals, Caroline McGuire and William MecGuire, who purportediy
were supervising him in his work on the premises,

12, Atthe time of {iling of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the approptiate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McQGuire, |

13.  The matter proceeded through the notmal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG end other family members.and advised them

there was no cause of action against William MoGuire and Caroline MoGuite, and told
DULBERG he had no chofce but to execute a release in favor of the MoGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the mattet, relucta;:lﬂy agreed with MAST and to
acoept the sum of $5,000.00 releasing not.only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the mattet, A copy of
the aforesaid general release and softlement agreernent is attached hereto as Exhibit C,

14, MAST and POPOVICH continued to represent DULBERG through to and including i
March of 2013, following which DULBERG and the Defendants terminated thei relationship.
15.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULRERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Ownets Insurance Company, and lulled DULBERG into
believing that the matter was being prapetly handled, Then, due to a claimed failure of '

communication, MAST and POPOVICH withdrew from the representation of DULBERG.
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16,  Thereafter, DULBERG retained other attomeys and proceeded to a binding mediation
before a retired Circnit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00, Unfortunately, a “high-low agresment”
hed been executed --by DULBERG, reducing the maximum amount he could recover to
$300,000,00 based upon the insurance policy available. The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hersto as Exhibit D,
17. The McGuire's were property owners and had property insurance coveting injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in. the City of McHenty, llinois—— - ———-cre i

MoGhire’s were well able .‘to pay all, or & portion of the binding mediation award had they still
remained parties,

18, DULBURG, i his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as tequired, and frequently conferred with them.

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full arnount of his injuries, based on POPOVICH’S and MAST’S tepresentations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inctusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreeinent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was fulse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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mediation, DULBERG was advised to seck an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on ot gbout December 16, 2016,

21, MAST and POPOVICH, joinily and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

8)  Failed to take such actions as were necessary duting their representation of
DULBERG to fix liability against the property owners of fhe subject property (the McQuite's)
who employed Gagnon, ﬁnd sought the assistance of DULBERG;

b)  Failed to thoroughly investigate Hability issues egainst propetty owners of the

subject property;

c) " Failed to conduot necessary discovery, so as to fix the Hability.of the. property

owners to DULBERG;

) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their propetty;

©)  Improperly urged DULBURG to accept a nonsensical setflement from the
propertty owners, and dismissed thern from all further responsibility;

) Failed to appreciate and understand further moneys could not be received as
against Gaguon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULBURG throughout the period of thelr representation, that the
actions taken regarding the MoGuire’s wes proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;
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h) Failed to properly explain to DULBURG all ramifications of accepting the
McQuire settlement, and giving him the option of retaining alternative counsel to review the
mattet;

i) Continually raassurc;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

) Were otherwise negligent in their reptesentation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the MoGuire’s, instead
coercing him into signinga release and settlement agresment and accept a paltry sum of

$5,000.00 for what was 4 grievous injury.

22.  That DULBERG suffered serious and substantial daméges, not only as a result of the

.

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the MoGuire’s, lost the sum of well over
$300,000.00 which would not have oceurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J, POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAULI DULBERG prays this Honorable Court to enter
judgment oﬁ such verdict as a Jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court.

Respeotfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOQCH FIRM,

SR,

Thomas W. Gooch, 1l
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

%%omas W. Gooch, T .

Thomas W, Gooch, 11T
THE GOOCH FIRM
209 8, Main Street :
Weauconda, IL 60084 R
e i
ARDC No.; 3123355 )
gooch@goochfirm.com :
office@goochfitm.com

Recelved 11-28-2017 04:31 PM/ Circuit Clerk Acoepted on 11-29-2017 09:53 AM / Transaction #17111117451 / Case #17LA000377
Page 7 of 19

Réceived 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 19 of 39







1 agree to 'etnp'lo‘y.t'ht LAY OFFICES OF THOMAS J POPOV] |
N t RO R R A ¢ O\POVIC i
{tetcinafier “ony attorny") 1o represent me in the prasecution or settlement of myi‘dlahhﬁéggf?st '

porsons or' entities respansible for catsin y suffer {iitEse 468 Asranmes o b - .
0 . 2 me to suffer fﬁjﬁnés'axid fidmages on the___ d?Y’ of

' | My ﬁ&ﬁm&y agrées to rake o dhargs for legal sarvi o oy e
i1t my olaln, “The ApBrOVH oF e sl iage 108 16gat setvices unless & recovery fs made
cOngent, Ppro al of &gy setflement amovint cantiot bie nisde without ry knowledge and

Tagree to puy my att‘t;mey in 'cdxlsfdﬁr""" .

ST SR S et £0 ation {or his lepal services a stm- equal &
"“? t-h.lr-dycig .'if.%) °.f~“,‘-5’._ recqvery from my elatiy by suit or settloment; this will mé?ei‘ii‘ii“
7= ; 0 the event my\ﬁlaxmare.s_n}_ts in.1pore than ond.(1) teiak:and/or an appal of & 4L, f

' il‘!dll.{din; 53%;?&%%;;&3’ nood 10 inour reasotizble expenses in properly Hendling my elaim
iy g oy = R ALICG 10, expenses sich as décident reports, filiny Foes. - comtrenortors fume
video fees, rerords fees, and-physiciu fess. I tinderstand fose e B 068, court:reporters feps
AR . ees. Jinderstand those expenses will: AN
.seatIem_cgtp,ﬂLmaddiﬁcmo*mymgm@y. s Jeal fec. nd fhosq expenses will'be taken oat of my

T

o
]

Client
Date: _. L D
LAW, OFFICES OF THOMAS 7, B OVIGH
. 3416 West Bim, Street - - QFOVICH, P.C.
McHertey, Itinois 56050 v
813/344.3797 :
]
: PLAINTIFF'S
! o _ EXHIBIT

.

Recelv-ed 14-28-2017 04:31 PM / Clrcult Clerk Accepted on 11-28-2017 09:53 AM:/ Transaction #17111117451/ Gase'#j?LADO
Page 8 of 19 )

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 20 of 39







STATEQFILLI‘NOIB oy

-I'..::.:-i. . IS- ) o -
COUNTYOFMGHENRY ; e e

Sonno o THE c,m«:}um: COURT OF - TWENWSEGDND mnmm OIRCUIT
PRTEE A Mzmmy‘ QOUNTY, ILLNoIg: ~ - 4.
'PAULDULBEI%,G S
sl mmnufe R P A

1 L LI . S . .

I S ORI L

T :DAWJ::GAGNON Indivi&ualiy,andas" )y TR

T Aget of CAROLING MOGUIRR, mdBmL)',‘ o

v+ . MCOTIRE, ind CAROLINEMCGUIRE : §
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o 4‘ N Qn June 28; 2011 tha Dal’endanw. GAROLINE MGC‘UIRE and BI'LL MOGUIRE "
o .aontmotad h:mcl the Defandmu DAYID GAGNON, to cuL dqwﬁ, wim and/m maintain the. t;ees .

o hmsh at 'their pienﬁees at iOiG W EldarAVeme, inﬁl@ C‘lty bf MoHanry, Coﬁnty of

e’

.MoHﬁ:bzy,f[llhaoi -":. el R

.~‘- .

On Tunp 28, ?911 zmcl nt the Pecest and wﬂh 1he aut‘houity a:nd paimxssirm ofthe -

. Defamlmfs GAROLH\JJ; MOGUH{E anc[ BILL, MoGUIRE, and i’or their beneﬁt, ﬂm Defendaut

S 3 On Inne 28, 2011, 1hﬁDofendant, DAVID GAGN(DN wag lwing andl/or s?aymg at .
S .his pamm‘* *honie at iOié'W Eldea Avanﬂe hmthe Cliy oi‘MoHsmy, Comxty oi‘McIIenry, SE
DU Hunois.-' '. t g -"r :. , A P

"
PR

: '------~~—DA‘VJEB GAG‘N@N'wm warking mt,ler theh supmvfsion and oom’cpol While emgagad n cutting,

' N uhﬁming emd m‘amthunimg tfeas and hruslx eu the pzelmses ai 1016 W Eidm" Avezme, 5 1he Gity
u:t‘Mquamy, Caumy efMoneury, lﬂin{am - g '.: ISR o

) ;' 6 Ou J‘um 28 201 1 as pmr of hig work et ﬁw subjam propaﬂy, The} Dufe;nclm
DAVI D CM,GN ON, wag authorlzed inatruc‘cod advised and- permuted to Uso a chaingaw Lo assist
hlm i his work fm Defendants,, CAROLB\TB MoGUIRE and BILYL, MoGRIIRE, which was owned

by 1he Momﬂros

. '?'._ . O June 28, 2011 the Delbndﬂn‘r DAVID GA(}NON, was mdei the: bup«smsion :

sind gout G} o!‘Deﬁsndants CAROLINE 3 MoGTIRE and BILL MeGQUIRE, and Wwag wotlciug 48
tholr-eppatent and actual agent,'and: Was then acting and kamg I the seope of his agandy-for
Defehdemtq, CAROLmE MoGU: I{E and BILY, MoGUIRE,
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: . Ny :: b On Jun;a 28, ?011 zmd swhile the Defendaﬁt, DAVID GAGNON, was wmkﬂxg n
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SRR S uso andropmatmn of ’che suh;bot chainsave; the chmsw wam}me'd w‘ﬁmﬂ&m&d in]um e e
o Prmwifr PRV DIILBERG o ”-'. - ‘-’f.j' i
?:j";-."{-;-_." p '5 . 11 ﬂt ol Yelopert tlmes, Dafendams, wwLINE MOC}UIRE a1, MoQURE,
. - _-'M.'; lmew nf Daiemdam bAVm GA GNON’s uip of rhe chalnsd; W in the presuanuﬁ b:f the Platntiff,
PAUL DULBJ:?R(}, g, kﬂew that such oreated & c’cangﬂr to thes Plnintiif, PAUI-J DULBERGs
. o safity, ‘ |
: . 12, That a‘kall ielovant times, the ﬁaﬁmdants DAVID GAGNON: ag agont of
| {ZAARDLINE MoGUIRE nyl BILL MoGUIRE, owed a. duty 1o use oat and caution n bls

dpamtlon of aknown demgeroms instrurmentality,
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{ 'v o PAULBULBJFRG 50 asto ouuseimm*y, S .:- :-; l
: "o, . ”Fﬂﬂed to Wm‘n ’uhe I’Iamuﬁ‘; PAUL, DULBERG 0.’:‘ the dangem ekisﬂngfmm the
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AR 011 Iuna 28, 201l ihe Defend&nts,, CLAROLINE MOGUIRF? emd BILL, MoGUIRB, :
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.. AR "-'o"l : Hatled to wa the P"Iaiﬁtiﬂ; I’AUL DULBERG ofthe demgézs existmgﬂﬁm the
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: DULBERC&, whils opezath;cg ﬂw chainsaw, :

M

T - S Othaiwise Welg- negligsnﬂn operation aurlwntrol bﬁﬂf?hainsaw B
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. DULBERG, w:us mjmsd extmm.ﬂv, o ha& axperiem@d and “mll in the Imtms oxpetiencs pain
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I The Law Offices of Thomas J. Popovich PC,

3416 W. Bim Smresr
McHenry, TuLivots 60050
‘TELEPHONE: §15,344,3797
: Facamme: 815.344.5280
‘ gmzfﬁ i}:;;ﬁaw c www popovichiow,com ng‘ ; ;’gﬁ
JOHN A, KoAfig Ronerr 4, Luvaes
THanesa M, Fresman
Jatwary 24, 2014
Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

RE:  Paul Dulberg vs, Duvid Gagnon, Caroline MceGuire and Bl MeGutre
MeHenry County Case: 12 LA 178

Dear Paul:

Pleass find enclosed the Gonsral Reloase and Setilement Agreement from defense coungel for
Caroline snd Bill MeGhite, Please Release and roturn it o tne in the enclosed self addressed
stamiped etrvelope at your eatliest convenience,

Thank you for your cooperation.

Veory truly yous,

S bl DA
A=V

3 PLAINTIFF'S
f_z} EXHIBIT WAUKRGAN Qrrse
C 2 Nowrr MARTIN Lttttag
Kma IR, Avinug
Waurnasn, 11 60085
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RELEASE ETTLEMENT AG LN

NOW COMES PAUL DULBERG, and In conslderation of the payment of Five-Thousand
($5,000.00) Dollars to him, by ot on belialf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka Bil] MeQuire; improperly named g Caroline MoGulre) and AUTO-QWNERS

. INSURANCE COMPANY, the payment and recelpt of which is hareby acknowledged, PAUL
DULBERG does hereby releage and disoharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, olalms and demands of whatsoever kind oy

ng, but not imited to, any olaim for persona! injuries and property damage arising out
of & certain ghain saw incldent that allegedly ocourred on or aboyt J une 28, 2011, within and 4pon
the premises known cormonly ay 1016 West Eidey Avenue, Clty of McHenty, County of

MeoHenry, State of Iiinols,

IT I8 FURTHER AGREED AND UNDERSTOOD that there Is presently pending a capse
of aotion in the Ciroult Court of the 22" Rdioial Clreult, MoHenry County, Minols sntitled "Pay)
Dulberg, Plaintiff, vs, David Gagnon, Individually, and g agent of Caroline MceGuire and Bil] -
MeGuite, and Caroline MoGuire and Bill MeGui_r_e,lndiyiduatly,-Defendants"Teause-NoTZO I27LA—
.-_.-_——1-'78,—an§1-thﬂt't}ﬂs*setﬂ‘ément s contingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE

that the settlement betweert the parties constitutes g good thith settlement for prrposes of the Minajs
Joint Tortfeasor Contribution Act, 7401LCS 100/0.01, e g,

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agroement the nndersigned represents and wertants ag follows {check applicable boxes);

3 I 'wag not 65 or older on the daie of the vogurrence,

3 I'wasnot reoetving SSI or $SDI on the date of the oCelrTeNCs,
M Iammnot eligible to receive SSIor SSOI

B Iamnot currently receiving S51 or SIDI

IT IS FURTHER AGREED AND UNDERSTOOD;

0 That any subrogated clalms or ens for medical oxpenses paid by or on
behalf of PAUL DULBERG shall be the responsibi lity PAUL, DULBERG,
including, but not limited 1o, ay Medlcare liens, Any and all
telmbursements of medical Oxpensos 1o subrogated partios, incloding
Medicare's rights .of reimbursement, if any, shall bs PAUL DULBERG?s
responsibility, and not the responsibility of the parties released horey,

b, That eny outsfanding  medica} bxponsos are PAUL, DULBHR(Ps
regponsibiiity and all payment of medical expenses hereafter shall be PAUL
DULBERG's tesponstbility, and not the responsibility of the parties released

RE(:elvelj 1 1-28-20' 704:31 P CII(}II Clerk Acce i 8] (5 9-2017 09 53 AM / Transaction #17 l |11;45' { Case #1 A0003
' / )

- i 133930/ Case #17LA000377
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0,
;hr?{teﬁgg DLJI}JIE%ERG 81025 {0 8ave and hold harmless and Indemnlfy th
includin bse eroln agalnst any olaims made by any medioa] provid ’
. & Ut ot limited to Medicare op Parties subrogated to th i
ver medtoal or Madiears payments, ogated Yo the rights fo

IN WITNE! SREQR
below, S8 WHEREOF, { have heteunto set my hand ang seal on the dates set forth

Data&.: . ' ~
M L Y
PAUL DULBERG —

STATE OF ILLINOIS
COUNTY OF MCHENRY
PAUL, ;
AUL. DULBERG bersonally sppeared before me this date and acknowledged that she

exeouted the foregoing Release and 8
end pinposey oregoin A eitlement Agreement 83 hls own froe set and desd for the yges

Diated this day of Janvary, 2014,

-——"——»—.......__",_"_ 1™
Notary Public
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| Dec 12 2018 306PM HP Fax . page 2

systaron Y

Binding Medlation Award

Faul Dulberg

Y, ADR Systems File # 23391BMAG

T et M et g S e B

David Gaynon

gnEtD;z?ar:'ber 8, 2016, the matter was called for binding madiation before the Honorable James
vé}l j ngham, (Ret.‘), In Chicago, IL. Aceording to the agreement entared into by the partles, if a
untary settlement through hegotlation could not ba reached the mediator would rendey a'

settlement award which would be hinding to the part
g8,
e —medlator TS BE TOlEWS: ks | g to e parties, Purspiant.to that.sgreement the- - ’ -

Fxndlﬁglnfavorof: ~ fféﬁ / ﬁdz’/»é(ﬁ;*"'.‘?
ﬁ‘éég 200 v

Gross Award! ]

Comparative faylt: _,l\:g:__ % (if applicable)

Net Award: Z{j‘" . é/;, MD
Cnmments/Explanatiwn___gﬂ%zcd { _ g é é’pf, £00 .

Lt pmedics [ £ 200000,
Losx g%m B 20% 00,

LS | 2200,
LA 7«‘;:,. 220,

"The Hondatile James P. Etomghare, (Rot)

PLAINTIFF'S
EXHIBIT

D

ADR Bystems + 20 North Clark Blreat « Flaor 29 » Chivago, L 806032
12.980,9280. . info@adrsystems.com « wwwadrsystems, conr

]
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22™° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, ) Flien
)
Plaintiff, ) CaseNo. 12LA 178 JAN 1.8 2014
) .
A ) Pt ey Cix.
)
DAVID GAGNON, Individually, and as )
Agent of CAROLINE MCGUIRE and BILL )
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, )
)
Defendants. )

MOTION _FOR _GOOD FAITH FINDING AND FOR ORDER OF
. DISMISSAL WITH PREJUDICE BY DEFENDANTS BILL McGUIRE
' AND CAROLYN McGUIRE
Defendants, BILL McGUIRE (aka William McGuire) and CAROLYN McGUIRE
(improperly named Caroline), by and through their attorneys, Cicero, France, Barch &
Alexander, P.C., hereby move this Court to dismiss all claims against them with prejudice and
further request this Court to find that the settlement set forth in this motion was made in good
faith and within the meaning and contemplation of the Illinois Contribution Among Joint

Tortfeasors Act, 740 ILCS 100/1, et seq. In support of their Motion, Defendants Bill McGuire

and Carolyn McGuire state as follows:

1. On or about March 15, 2012, Plaintiff Paul Dulberg filed a multiple count
complaint secking damages for personal injuries he generally attributes to a chain saw incident
that occurred on or about June 28, 2011, at and upon the premises owned by Defendants Bill
McQuire and Carolyn McGuire, known commonly as 1016 West Elder Avenue, City of
McHenry, County of McHenry, State of Illinois.

2. Plaintiff generally alleges that Defendant David Gagnon injured him with a chain
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saw while working under the supervision and control of Defendants Bill McGuire and Carolyn
McGuire. Defendant David Gagnon denies any and all liability for Plaintiff Paul Dulberg’s
injudes. Defendants Bill McGuire and Carolyn McGuire also deny any and all liability for
Plaintiff Paul Dulberg’s injuries and further deny that Defendant David Gagnon was under their
control and supervision and working or acting as their employee or agent at the time of the
alleged chain saw incident.

3. On February 1, 2013, Defendants Bill McGuire and Carolyn McGuire filed a

cross-claim for contribution against Defendant David Gagnon. The cross-claim for contribution

" seeks contribution from Defendant David Gagnon for injuries claimed by Plaintiff Paul Dulberg
and is based upon the terms and provisions of the Illinois Contribution Among Joint Tortfeasors
Act, 740 ILCS 100/1, et seq.

4, Plaintiff Paul Dulberg and Defendants Bill McGuire and Carolyn McGuire have
negotiated a settlement of all claims which Plaintiff brought or could have brought against
Defendants Bill McGuire and Carolyn McGuire. The settlement was negotiated at arm’s length
over a substantial period of time, and with the advice of counsel on the part of both parties.
There is no collusion or fraud on the part of any of the parties to the negotiation.

5. Pursuant to Section 100/2(c) of the Contribution Act, an alleged tortfeasor that

settles with a claimant in good faith shall be discharged from liability for contribution to any

other tortfeasors.

6. Defendants Bill McGuire and Carolyn McGuire deny and continue to deny
Jiability to Plaintiff Paul Dulberg and further contest the nature and scope of the injuries Plaintiff
Paul Dulberg attributes to the subject chain saw incident.

7. The lump-sum payment of $5,000.00 to Plaintiff Paul Dulberg by or on behalf of
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Defendants Bill McGuire and Carolyn McGuire constitutes adequate consideration for purposes

of a good faith settlement under Section 100/2(c) of the Contribution Act,

8.

Defendants Bill McGuire and Carolyn McGuire respectfully suggest that the

settlement with Plaintiff Paul Dulberg is and was made in good faith within the meaning of the

THinois Contribution Among Joint Tortfeasors Act, 740 ILCS 100/2(c).

WHEREFORE, the Defendants, BILL McGUIRE and CAROLYN McGUIRE,

respectfully pray for the Court as follows:

(1)

@

()

C

©)

For an Order declaring that the settlement between Plaintiff Paul Dulberg and
Defendants Bill McGuire and Carolyn McGuire was made and entered into in
good faith within the meaning of the Illinois Contribution Among Joint
Tortfeasors Act, 740 ILCS 100/1, et seq.;

For an Order dismissing all civil complaints, cross-claims, counterclaims and
contribution claims currently pending against Defendants Bill McGuire and
Carolyn McGuire, and arising out of or otherwise connected to the injuries
claimed by Plaintiff Paul Dulberg, with prejudice;

For an Order declaring that any potential future claims against Defendants Bill
McGuire and Carolyn McGuire, including, without limitation, claims for
contribution arising out of or otherwise connected to the chain saw incident and
injuries claimed by Plaintiff Paul Dulberg, are barred;

For an Order declaring for purposes of Illinois Supreme Court Rule 304(a) that
there is no just reason to delay enforcement or appeal of the Dismissal Order; and

That this Court enter an order granting such further relief as this Court deems just.
CAROLYN MCGUIRE and BILL MCGUIRE, Defendants,

by their attorneys,
CICERO, FRAN CH & ALEXANDER, P.C.,

By

RONALD A. BARCH (6209572)

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.
Rockford, IL. 61114

815/226-7700

815/226-7701 (fax)
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CERTIFICATE OF SERVICE

e e e it

The undersigned hereby certifies that a copy of the foregoing document was

served upon:
Attorney Perry A. Accardo Attorney Hans A. Mast
Law Office of M. Gerard Gregoire Law Offices of Thomas J. Popovich
200 N. LaSalle St., Ste 2650 3416 West Elm Street

Chicago, IL 60601-1092 McHenry, IL 60050

by depositing the same in the United States Post Office Box addressed as above, postage prepaid,

at Rockford, Illinois, at 5:00 o’clock pm.on___) [9]14

(=4S

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700

815/226-7701 (fax)

4
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22"° JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
Plaintiff, ) CaseNo. 12LA 178
)
VS. )
DAVID GAGNON, Individually, and §
AVID GA , Individually, and as . FILED
Agent of CAROLINE MCGUIRE and BILL ) = o Heeny Covty Mnds
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, ) JAN 2 2 2014
)
Defendants. ) = ot

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on tb be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises,

[T IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That settlement between Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 0.01 et
seq.

2, That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident
that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

counterclaim, claim for contribution or otherwise.
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit.

4. That that there is no just reason to delay the enforcement or appeal of this good faith

finding and order of dismissal.

DATED: /4“ %%%'\
JUDGE Thomas A.W
P

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court

PAUL DULBERG, ) **”Electrnnicqll% ﬁﬁ?ﬁ
e Transaction ID:
Plaintiff, ; Nos 17 LA 377 17LAIN0ATT
e 3rdyizo1s
V. ) McHenry County, Illinois
) 22nd Judicial Circuit
o b o ok o o oo oo o o ook ok b ek

THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C. and HANS MAST, )

Defendants. )

NOTICE OF FILING

TO:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on March 27, 2018 I caused to be filed with the Clerk of
the Circuit Court of McHenry County, llinois the attached Response to Defendant’s Combined

Motion to Dismiss.

Thomas W, Gooch, 111, Esq.

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing to whom 1t is
addressed via the McHenry County 12File Efile System and via email transmission to on March

27, 2018. /{W
- ¢

THE GOOCH FIRM

209 South Main Street
Wauconda, [llinois 60084
847 526 0110
gooch@goochfirm.com
office@goochfirm.com
ARDC No.: 3123355
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court

PAUL DULBERG, #tElectronically Filed*¥*
Plaintiff, Transaction ID: 17111147104
. 17LADDOZTT
No.: 17 LA 377 032712018
v. McHe County, Illinois

22nd Judicial Circuit
o o o o oo o o o e e

THE LAW OFFICES OF THOMAS 7.
POPOVICH, P.C. and HANS MAST,
Defendants.

PLAINTIFIF’S RESPONSE TO DEFENDANTS’ COMBINED MOTION TO DISMISS

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants” THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “POPOVICH?” or “Defendants”) Combined Motion to
Dismiss states to the Court the following;

INTRODUCTION

Defendants brought this Combined Motion to Dismiss DULBERG’s Complaint, (See
Defendants’ Memorandum in Support of Defendants’ Combined Motion to Dismiss attached
hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that DULBERG failed
to state a claim for legal malpractice, that DULBERG’s claims are barred by judicial estoppel,
and that the claims are time barred. However, after review of the facts in the Complaint, this
Honorable Court will determine that DULBERG’s Complaint is sufficient to survive this Motion
to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

‘ I. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the

Complaint by alleging defects on its face. Weisblatt v. Colky, 265 1. App.3d 622, 625, 637

T
BN
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N.E.2d 1198, 1200 (1% Dist. 1994). Section 2—-615 motions “raise but a single issue: whether,
when taken as true, the facts alleged in the Complaint set forth a good and sufficient cause of
action.” Visvardis v. Ferleger 375 II.App.3d 719, 723, 873 N.E.2d 436, 440 (111 App.1 Dist.
2007), quoting Scott Wetzel Services v. Regard, 271 1l.App.3d 478, 480, 208 IIl. Dec. 98, 648
N.E.2d 1020 (1995).

2. When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111 2d 76, 81, 806 N.E.2d 632, 634 (2004); King v. First Capital
Financial Services Corp. 215 111.2d 1, 12, 828 N.E.2d 1155, 1161 (2005). A cause of action
should not be dismissed on the pleadings unless it clearly appears that no set of facts can be
proved that will entitled the plaintiff to recover. Zedella v. Gibson, 165 111.2d 181, 185, 650
N.E.2d 1000 (1995).

STANDARD OF REVIEW FOR SECTION 2-619

3. A section 2-619 motion should be denied unless a Plaintiff cannot prove a set of
facts that would entitle him to relief sought. Safeway Ins. Co. v. Daddono, 334 111. App 3d 215,
218 (1% Dist. 2002). A cause of action should not be dismissed on the pleadings unless it clearly
appears that no set of facts can be proved that will entitle the plaintiff to recover. Zedella v,
Gibson, 165 111.2d 181, 185, 650 N.E.2d 1000 (1995).

4, The Court must view all the factual allegations in the light most favorable to the
plaintiff. Lloyd v. County of DuPage, 303 Ill. App.3d 544, 688 707 N.E.2d 1252, 1258 (2d Dist.

1999). Also the court must construe the facts liberally in favor of the plaintiff, 74, In ruling on a

-
s

Received 03-27-2018 01:48 PM / Circuit Clerk Accepted on 03-28-2018 09:49 AM / Transaction #17111147104 / Case #17LA000377
Page 2 of 32







2-619 motion, the court may consider pleadings, affidavits and depositions. Weisblatt v. Colky,
265 1. App.3d 622, 625, 637 N.E.2d 1198, 1200 (1% Dist. 1994). The purpose of a Motion to
Distniss under section 2619 of the Code of Civil Procedure is to afford litigants a means to
dispose of issues of law and easily proved issues of fact at the outset of a case, reserving disputed
questions of fact for a jury trial. Zedella, at 185, 650 N.E.2d 1000.

ARGUMENT

(under 2-615)

I Dulberg sufficiently states a cause of action for legal malpractice.

1. In his Complaint, DULBERG sufficiently set forth the necessary elements of legal
malpractice. “To prevail on a legal malpractice claim, the plaintiff client must plead and prove
that the defendant attorneys owed the client a duty of due care arising from the attorney-client
relationship, that the defendants breached that duty, and that as a proximate result, the client
suffered injury.” Northern Illinois Emergency Physicians v. Landau, Omahana & Kopka, Lid.,
216 111.2d 294, 306-307 (111. 2005).

2. First, when DULBERG agreed to retain POPOVICH and POPOVICH agreed to
represent DULBERG, a duty of due care was established based on the attorney-client
relationship between DULBERG and POPOVICH. (See Complaint attached hereto without
exhibits as Exhibit B, 4 8-10.) Thereafter, POPOVICH owed DULBERG a duty of due care as
his attorney and POPOVICH breached that duty.

3. DULBERG’s malpractice action is proper because DULBERG properly
established that due to POPOVICH’s malpractice, the case was settled for an amount much
lower than what DULBERG expected. “Attorney malpractice action should be allowed where it
can be shown that the plaintiff had to settle for a lesser amount than she could reasonably expect

without the malpractice.” Brooks v. Brennan, 255 111.App. 3d 260, 270 (5" Dist., 1994).

3
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4, In his Complaint, DULBERG specifically alleges that he was essentially forced to
settle his case for $5,000.00 against the McGuires and the Auto-Owners Insurance Company.
(See Complaint attached hereto as Exhibit B, 13, 21(j).) Thereafter at the binding arbitration
DULBERG’s gross award of $660,000.00 was cut to only $300,000.00 due to a “high-low
agreement” that was executed as part of the McGuire settlement. DULBERG further pleads that
had the McGuires not been dismissed from the case, he would have recovered more. (See
Complaint attached hereto as Exhibit B, 416, 22.)

5. DUILBERG propetly plead proximate cause and damages in his Complaint. (See
Complaint attached hereto as Exhibit B, 921, 22.)

6. Fox v. Seiden, 382 Il.App. 3d 288, 294 (1 Dist. 2008) is analogous to this case
because the Fox Plaintiff similarly pled proximate cause and the Appellate Court held that this
was sufficient, “the plaintiff alleged, ‘But for [the law firm's] negligence and malfeasance,
[Miriam] would not have had judgment entered against her for attorney’s fees under the [Act].’
We find the alleged facts, liberally construed, taken as true, and viewed in the light most
favorable to the plaintiff, sufficiently plead the element of proximate cause.” Id., at 299,

7. Specifically, DULBERG properly established that “but for” the acts of the
Defendants in urging DULBERG to release the McGuires, DULBERG suffered substantial
damages. (See Complaint attached hereto as Exhibit B, 422.)

8. More importantly, the issues of proximate cause and damages must be
determined by a jury or trier of fact after all proper evidence and testimony is presented at trial,
Proximate cause is a question of fact to be decided by a jury. (internal citation omitted)
(Emphasis added) Hooper v. County of Cook, 366 Ill.App.3d 1, 7 (1% Dist., 2006). “The

determination of damages is a question of fact that is within the discretion of the jury and is

A.
£f
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entitled to substantial deference.” (Emphasis added.) Linhart v. Bridgeview Creek Development,
Inc., 391 111 App.3d 630, 636 (1% Dist., 2009).

9. POPOVICH states it his Motion that DULBERG’s pleading and theory is
confusing. (See Defendants’ Memorandum attached hereto as Exhibit A, pg.4). However, there
is nothing confusing about the issues at hand. DULBERG clearly and sufficiently pled in his
Complaint that the wrongful acts, i.e. POPOVICH urging settlement and release of the McGuires
in the case caused DULBERG to lose out on over $300,000.00.

10.  Defendants, in their Motion to Dismiss, are requiring of DULBERG to plead his
entire case in a single Complaint.

11.  “Plaintiff is not required to prove his case at this stage of the pleadings and the.
damages as alleged are sufficient to show he was damaged by Defendants’ actions and cause of
action for legal n;alpractice. Fox v, Seiden, supra, at 294, Platson v. NSM America, Inc., 322
T1l.App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the pleadings stage, so a
claimant need only show a possibility of recovery, not an absolute right to recover, to survive a
2-615 Motion.”). Here, DULBERG has shown at least a possibility of recovery based on the
malpractice of POPOVICH, thus should survive Defendants’ 2-615 Motion.

12, The allegations set forth by DULBERG are not conclusions and are sufficient to
withstand a Section 2-615 dismissal. By looking at the Complaint, DULBERG has clearly set
forth each of the elements of legal malpractice.

13.  Further, because this instant case is filled with factual questions, dismissing the
Complaint at this stage of the pleadings is improper and this Honorable Court should deny
Defendants’ Motion in order to allow the case to be fully and properly litigated.

{(Under 2-619)

L
Cd
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IL. Dulberg’s claims are not barred by judicial estoppel.

14, Next, Defendants argue that DULBERG’s claim is barred by judicial estoppel.
(See Defendants’ Memorandum attached hereto as Exhibit A, pg. 6). This is not factually
accurate.

15.  Judicial estoppel is an equitable doctrine evoked only at the Courts’ discretion and
designed to protect the integrity of the judicial system by preventing parties from taking
inconsistent positions. Seymour v. Collins, 39 N.E. 3d 961 (1li., 2015). The Seymour Court held
five elements were required for judicial estoppel to apply; there must be two positions which are
factually inconsistent in separate proceedings where there is an intent that the trier of fact accept
as true all the allegations and the person who the doctrine is asserted against must have received
a benefit. /d.

16.  Inthis case, there have not been two factually inconsistent positions because
DULBERG never held the position that he understood and was informed of all the terms of the
settlement. The issue of whether Defendants properly informed DULBERG has never been dealt
with in a previous proceeding.

17.  Defendants argue that “like all adults” DULBERG is presumed to know the
contents and meaning of the settlement agreement he signed. (See Defendants’ Memorandum
attached hereto as Exhibit A, pg. 7). However, the Defendants had a fiduciary duty to
DULBERG to explain to him the contents of the settlement agreement and to explain the
meaning of said agreement. That is part of the thrust of the malpractice, which of course is a

factual question.

ol
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18, Inhis Complaint, DULBERG alleges that MAST told DULBERG that “he had no
choice but to execute a release” and that “there was no possibility of any liability” against the
McGuires or the Insurance Company. (See Complaint attached hereto as Exhibit B, 13, 15.)

19.  Based on these representations, DULBERG reluctantly signed the settlement
agreement, as he had no choice and was relying on the representations of his attorneys.

20.  Defendants argue that because the Court in the underlying case entered a good
faith finding Order, Plaintiff should be judicially estopped. (See Defendants’ Memorandum
attached hereto as Exhibit A pg. 6). This is not the case. Although a good faith finding was
entered in the underlying case, the Order did not contemplate whether there was any malpractice
by the attorneys. The Court clearly did not know what the Defendants told or failed to tell
DULBERG to urge him to sign the agreement. Therefore the good faith finding Order has no
bearing on DULBERG’s legal malpractice suit.

21.  Defendants rely on the case of Larson v. O'Donnell, 361 1l1. App.3d 388 (1 Dist.,
2005) in support of their argument that judicial estoppel is applicable, however this instant case
is factually distinguishable from the Larson case, which was a divorce case.

22, The Court in Larson, supra, found that judicial estoppel applied to the Plaintiff’s
legal malpractice claims because at the dissolution prove up hearing, record clearly states that the
Plaintiff testified that he understood all of the terms of the settlement, that knew when he signed
the agreement that he had an obligation to pay a specific dollar amount in child suppott and
maintenance. The Larson Court found that the Plaintiff was estopped from bringing the legal
malpractice Complaint that alleged that he did not know the terms of the settlement. Larson even

interrupted the divorce prove up to supply additional facts and information as to his correct

iy 4
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income. Larson v. QO 'Donnell, supra, generally. Further, Larson has been distinguished and not
followed. See Wolfe v. Wolf, 375 .App.3d 702 (1** Dist., 2007).

23, Inthis case, there is no record of DULBERG specifically testifying to knowing
exactly what the terms of the settlement agreement. Unlike the Larson Plaintiff, DULBERG is
not claiming that he does not understand the $5,000.00 settlement, but instead, DULBERG was
never informed by his attorneys that a “high-low” agreement would limit his recovery against the
remaining Defendants. DULBERG was never informed by the Defendants how the terms of the
settlement would affect the future of his case. More importantly, DULBERG was trusting his
attorneys when signing the settlement agreement. At no time did DULBERG interject in any
proceedings to state that he understood all of the terms of the settlement or provided additional
facts as the Larson Plaintiff.

24.  Based on Defendants’ fiduciary duty, the Defendants had a duty to properly
inform DULBERG of all of the risks of entering the settlement agreement. “The fiduciary duty
owed by an attorney to a client encompasses the obligations of fidelity, honesty, and good
faith.” Metrick v. Chatz, 266 1ll.App.3d 649, 656 (1% Dist.,1994).

25.  Inthe case of Wolfe v. Wolf, 375 T1.App.3d 702 (1* Dist., 2007) the Defendant
argued that the Plaintiff was judicially estopped from bringing a claim for legal malpractice
when she testified that she understood and agreed to all the terms of the marital settlement
agreement and subsequently filed a legal malpractice complaint alleging that she did not
understand and agree to the marital settlement agreement. However the Court held that the
Plaintiff was not judicially estopped from bringing her legal malpractice action because the

testimony at the dissolution proceeding was based on negligent acts and misrepresentations made

e}
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to the Plaintiff by the Defendant, and that she did not discover those negligent acts and
misrepresentations until after the settlement agreement had been entered. /d., generally.

26.  This instant case is more factually similar to the Wolfe case than the Larson Case
because DULBERG is not alleging that he misunderstood the obligations under the settlement
agreement as in Larson, instead he is alleging that the negligence of POPOVICH did not permit
DULBERG to make an informed decision about accepting the settlement, as in Wolfe.
POPOVICH continuously represented to DULBERG that there was no possibility of any liability
against the McGuires and/or the Insurance Comparny.

27, Therefore by following the Court in Wolfe v. Wolf, 375 TIl.App.3d 702 (1% Dist.,
2007) this Honorable Court must find that DULBERG is not judicially estopped from bringing
his claims against POPOVICH.

IHI.  Dulberg’s claims are not time barred.

28, Lastly in their Motion fo Dismiss, Defendants argue that DULBERG’s claims are
barred by the statute of limitations. (See Defendants® Memorandum attached hereto as Exhibit
A, pg. 7). This is incorrect becausc after review of the allegation of the Complaint this Court
should find that the Complaint has been timely filed based on the discovery rule.

29, The discovery rule tolls the limitations period to the time the plaintiff knew or
reasonably should have known of the injury. Suyder v. Heidelberger, 953 N.E.2d 415, 419 (111
2011).

30.  The lllinois Supreme Court held that the discovery rule applies to legal
malpractice claims. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 111.2d 240, 249 (111

1994). The Supreme Court has made this issue quite clear, finding as such and further finding the

'a)
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limitations period begins to run when a plaintiff knows or reasonably should know of his injury
AND that the injury was wrongfully caused. (Emphasis added) /d.

31.  The time at which a party has or should have the requisite knowledge under the
discovery rule to maintain a cause of action is ordinarily a question of fact. (Emphasis added)
Jackson Jordan, Inc. v. Leydig, Voit & Mayer, at 250, see also Knox College v. Celotex Corp.,
88 M1.2d 407, 416-417 (111, 1981).

32.  Due to the attorney client relationship with the Defendants, DULBERG is
presumed unable to distinguish any misapplication or negligence by the Defendants, on his own,
“The relationship between an attorney and the client is one in which the attorney is charged with
a duty to act skillfully and diligently on the client's behalf. Given the duty, the client is presumed
unat;le to discern any misapplication of legal expertise.” Goodman v. Harbor Market, Ltd., 278
L. App.3d 684, 659-690 (1* Dist., 1995).

33.  There would be a constant destruction of the attorney-client relationship if clients
were required to determine their attorney’s malpractice at the exact time of incident. “If the client
must ascertain malpractice at the moment of its incidence, the client must hire a second
professional to observe the work of the first, an expensive and impractical duplication, clearly
destructive of the confidential relationship between the practitioner and his client. Therefore, it 13
the realized injury to the client, not the attorney's misapplication of the expertise, which marks
the point in time for measuring compliance with a statute of limitations perjod.” (internal
citations omitted) Goodman v. Harbor Market, Ltd., 278 . App.3d 684, 689-690 (1* Dist.,

1995).

10
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34.  DULBERG’s Complaint was filed on November 28, 2017. The Complaint clearly
sets forth when DULBERG became aware of the negligence of the Defendants as argued below.
(See Complaint attached hereto as Exhibit B, 419, 20).

35.  Aspled in the Complaint, it was not until December 16, 2016 that DULBERG
was informed by outside counsel that he may have a claim for legal malpractice:

“19.  Until the time of the mediation award, DULBURG had no reason to believe he

could not recover the full amount of his injuries, based on POPOVICH’S and MAST’S

representations to DULBERG that he could recover the full amount of his injuries from
Gagnon, and that the inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreement with the “high-low
agreement” contained therein, and the final mediation award, DULBURG realized for the
first time that the information MAST and POPOVICH had given DULBERG was false
and misleading, and that in fact, the dismissal of the McGuire’s was a serious and
substantial mistake. Following the mediation, DULBERG was advised to seek an
independent opinion from an attorney handling Legal Malpractice matters, and received
that opinion on or about December 16, 2016.”

(See Complaint attached hereto as Exhibit B, 919, 20).

36. DULBERG would have had until December 16, 2018 to bring his claims, or at
the earliest by December 8, 2018, two years after DULBERG received the binding mediation
award. Thus, the Cemplaint filed on November 28, 2017 is timely filed.

37.  Defendants incotrectly pled that DULBERG did not provide any other
explanation about why he was unaware of a claim until December 16, 2016. (See Defendants’
Memorandum attached hereto as Exhibit A, pg. 8). This is incorrect because DULBERG’s
Complaint specifically alleges why DULBERG for the first time realized that the information
Defendants gave DULBERG was false or misleading —after the mediation on December 8, 2016.
(See Complaint attached hereto as Exhibit B, 919-20). DULBERG did not discover that the
settlement with the McGuires would limit his recovery until the mediation award was entered

and had no reason to believe he could not recover the full amount of his injuries.

14
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38. DULBERG’s Complaint is also timely filed based on Defendants’ frandulent
concealment. (See Complaint attached hereto as Exhibit B, {15, 19, 20, 21(g)(1)()).

39.  Fraudulent concealment stops the running of the limitations period until the cause
of action is discovered. Henderson Square Condominium Ass'nv. LAB Townhomes, L.L.C., 2014
IL App (1st) 130764, 994 (1% Dist., 2014).

40.  To state a claim of fraudulent concealment, a Plaintiff must allege that “the
defendant concealed a material fact when he was under a duty to disclose that fact to
plaintiff.” (internal citation omitted) DeLuna v. Burciaga, 223 111.2d 49, 77 (111, 20006).

The DeLuna Court discussed certain situations where there is a duty to disclose a material
fact, First, if plaintiff and defendant are in a fiduciary or confidential relationship, then defendant
is under a duty to disclose all material facts. Second, a duty to disclose material facts may arise
out of a situation where plaintiff places trust and confidence in defendant, thereby placing
defendant in a position of influence and superiority over plaintiff. (internal citations omitted)
DelLuna v. Burciaga, supra.

41,  Moreover, Defendants’ silence gives rise to DULBERG’s claim for fraudulent
concealment, because DULBERG trusted his attorneys. “Silence by a person in a position of
trust concerning the facis giving rise to a cause of action amounts to fraudulent concealment.”

See Doe v. Boy Scouts of America, 66 N.E,3d 433, 456 (1% Dist., 2016),

42.  DULBERG and Defendants were clearly in a fiduciary and confidential
relationship: the attorney-client relationship. Defendants were under a duty to disclose all
material facts and information to DULBERG. Defendants failed to do so.

43, “Whether an injured party justifiably relied upon defendants' words or silence

depends on the surrounding circumstances and is a question of fact that is best left to the trier of

1.
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fact.” (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine

and Science, 2015 IL App (2d) 140952, 937 (2™ Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under fraudulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 ILCS 5/13-215.

45.  DULBERG’s Complaint states that DULBERG discovery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46.  Therefore DULBERG would have unti! December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statute.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG propetly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint.

WHERFFORE vyour Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court

13
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deems equitable and just. If this Court grants Defendants’ Motion to Dismiss, PAUL DULBERG
prays for a reasonable amount of time to file a First Amended Complaint.
Respectfully submitted by

THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, IL 60084
847-526-0110
gooch@goochfirm.com
officef@goochfirm.com
ARDC: 3123355

41
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

B‘gzltherine M. Keefe

erk of the Cironit Court
¥ Electronically Filed#+
Tramsackon 10: 17111133930

PAUL DULBERG, 17LAND0TT
02/07/201 & ,
Mcl'}e Quiugﬁlﬁﬂinms
Plaintiff, ::E:*ﬁa:?:*w*mMww#w
Heceived Per Local Rule 1.1%9c¢
Vs, No. 17LA0X0377

THE LAW OFFICES OF THOMAS I.
POPOVICH, P.C., and HANS MAST,

M e M M N N S N e

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)}(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants’ Combined Motion to Dismiss Plaintitf’s Complaint with prejudice,

and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”™)). Hans Mast (“Mast™) handled the case for the firm, Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a setflement with

EXHIBIT
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

1L STATEMENT OF FACTS

A, The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, §6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, 8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 19, and Exhibit 1B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00, The McGuires and
their insurance carrier, Auto Owners Insurance Comparny, were released. (Exhibit 1, 913 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015, Dulberg retained
succeessor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, ] 16 and Exhibit 1D). After

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and 1D, .
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice maiters and received that opinion on or about December 16,
2016. (Exhibit 1, 720).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as wete
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly iﬁvestigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the Jaw pertaining to a property ownet’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from lthe preperty owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decigion as to
the McGuires and “coereing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 733 1LCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist, 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted, Jackson vs. South Holland Dodge, 197 111. 2d 39
{2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient - it must set forth a legally recognized claim as its avenue of recovery, and
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 ll. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matiers of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 111,
2d 110, 115 (1995),

In Tilinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;
and actual damages. Glass v. Pitler, 276 11l. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349, Damages must be incurred and arc not presumed. Glass at 349,
1t is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform,
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 I1L. App. 340 (2000), at 351. The plaintiffin a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Tl App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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McGuires’ underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Furse,
and Burney, Ltd., 332 111, App 3d 618 (1*%, Dist, 2002), and Cedeno v. Gumbiner, 347 11l. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations, Dulberg fails to allege requisite facts in sul;port of each and every element of the
“underlying” case or “case within the case” against the McGuires. Sunply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In ¥ 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In § 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In 21 (b} and (¢), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In § 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed, [n a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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IV.  DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary,?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 11l App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392, At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. Afier

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

? 1t does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see Al Purpose Nursing Service v. Human Rights Com., 205 111, App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Giagnon in the underlying case,
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice, Larson at 393, The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398,

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the MoGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co, vs. Ragnar Benson, Inc. 111 L. App. 3d 855, 865 (1st

| Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 [LCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLATMIS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations petiod which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Il App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 TLCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017, Here, the Plaintiff did not file his T.egal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempté to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ Hability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information ot other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires® liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016, What happened after he signed the
agreement on January 29, 20147

While thete was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Ilinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016, The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations, SK Partners I LP v. Metro Consultants, Inc., 408 1il. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquite further on that issue.” Bluewater
Partners v. Mason, 2012 1L App (1st 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
tetained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Tllinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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TIHE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE T WENTY-SECOND JUDICIAL CIRCUIT
M¢HENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit (.:uurt
*E4E] o ctronically File d#+*

PAUL DULBERG, ) Transaction ID: 17111117451
) 1714000377
Plaintif, ) Moy Counes ol
) 'I ?L.'E'\D |-| DSTT a?a?ﬂe{?nﬁ':ﬁﬁ;w*«:«MM*
V. ) No. i
)
THE LAW OFFICES OF THOMAS J. } MNOTICE
POPOVICH, P.C., and HANS MAST, ) THIS CASE IS HERERY SET FOR A
_ ) SCHEDULING CONFERENCE IN
Defendant. ) COURTROOM 201 ON
02427/201 8 AT 900 AN,
- EAR MAY RESULY IV
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.
COMES NOW your Plaintiff, PAUL DUILBERG (hereinafter also_referced to.as S e
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint by

against THE LAW OFFICES OF THOMAS 7, POPOVICH, P.C, (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST” , states the
following;

1. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Tllinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS 1. POPOVICH, P.C., is a law firm
operating in McHenty County, lllinois, and transacting business on a regular and de;ily basis in
McHenry County, Iltinois,

3. Your Defendant, HANS MAST, is either an agent, etployes, or partner of THE LAW
OFFICES OF THOMAS I. POPOVICH, P.C.. MAST is a licensed attomey in the State of

Illinois, and was so Ticensed at all times relevant to this Complaint.
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4. That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, lllinois, as the Defendants
transact substantial and regu\dar business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William MeGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

e

lived in the neighborhood. - e—

7. At this time, Gagnoen lost control of the chainsaw he was using causing it to strike !
DULBERG, This caused substantial and catastrophic injuries to DULBERG, including but not ~ !
limited to great pain and sutfering, current as well as future medical expenses, i an amount in |
~oxcess of $260,000.00, along with lost wages in oxcess of $250,000,00, and various other

damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,

is attached hereto as Exhibit B, and the allepations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein,

10. Animplied term of the retainer agreoment attached hereto as Exhibit A, was that at Il

times, the Defendants would exercise their duty of due care towards their client and coﬁform

their acts and actions within the standard of care every atlorney owes his client,

ircul . i 17LA0003
i -28- 4:31 PM / Circuit Clerk Accepted on 11-28-2017 09:53 AM / Transaction #17141117451 / Case #
Reggﬁl{geg;-;?z-gozlog 5348 1PM / Circuit Clerk Accepted on 03-28-2018 09:49 ﬁp%é Erzda?‘nﬁg;on #17111147104 /aCase #1@ AOJ(ZSW
: age 27 0







11.  That as Exhibit B reveals, Defendants property filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportediy
were supervising him in his work on the premises,

12, At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and citcumstances around
the Complaint he filed, and further had ascortained the appropriate law, MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire, |

13, The matter proceeded through the normal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG and other family members.and.advised them .

there was no cause of action against William McGuire and Caroline MeGhuire, and told
DULBERG he had no choice but io execute a releass in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta-ntly agreed with MAST and to
aceept the sum of $5,000.00 releasing not oniy William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter. A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

I4. MAST and POPOVICH continued to represent DULBERG through to and including !
March of 20135, following which DULBERG and the Defendants terminated their relationship.
15. Continuonsly throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any Lability against William
and/or Caroline McGuire and/or Auto-Ownets Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled. Then, due 1o a claimed failure of

comniunication, MAST and POPOVICH withdrew from the representation of DULBERG,
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16, Thereafter, DULBEi{G retained other attorneys and proceeded to 2 binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover to
$300,000.00 based upon the insurance policy available, The award was substantiaily more than
that sum of money, and could have been recovered from MoGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D.
17.  The McGuire’s were property owners and had property insurance covering injuries or

losses on their property, as well as substantial Ppersonal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McITenty, lllinois. —

MoGhire’s were well able to pay all, or a portion of the binding mediation award had they still

(R TR

remained parties,

18.  DULBURG, in his rel ationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them,

18, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to i
DULBERG that he could recoverthe full amount of'his injuries from Gagnon, and that the
tnclusion of the McGuire’s would only complicate the case,

20.  Following the execution of the mediation agreeﬁleﬂt with the “high-low agreerent”
contained thercin, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBRERG was {alse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the
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medijation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016.

21, MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

©) Failed to conduct necessary discovery, so as to fix_the liability. of the property

owners to DULBERG;

d) Fatled to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property;

e) Impropetly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation,

£) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was propet in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

5
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h) Failed to properly explain to DULBURG all ramifications of accepting the
MecGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Continually 1'eassu1'c;,d DULBURG that the course of action as to the property
owners was proper and appropriate;

J) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as fo the McGuire’s, instead
coercing him into signing a release and settlement agreement and accept a paltry sum of
$5,000.00 for what was a grievous injury.

22, That DULBERG suffered serious and substantial damages, not only as a result of the

injury ag set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH inurging DULBURG to relecase the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREI'ORE, your Plaintiff, PAUL DUTBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the Jurisdictional minimums of this
Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Ll 6L

Thomas W. Gooch, III
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

Thomas W. Gooch, III
THE GOOCH FIRM
209 S, Main Street

Wauconda, IT. 60084 - )

TTTATRS2e- 011 T
ARDC No.: 3123355
gooch@goochfirm.com
office@goochfitm.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS Katherine M. _KEEfE
Clerk: of the Crrowit Court

#4Electronically Filed***
Transaction ID: 17111150626
17LAOOO3TY

04M 072018

McHenry County, Illinois

22nd Judicial Circunt
ok b ok kR Rk kR R

No. 17LA000377

PAUL DULBERG,
Plaintiff,
VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N S N N S N N N N e

Defendants.

DEFENDANTS’ REPLY IN SUPPORT OF COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Reply in
Support of Defendants’ Motion to Dismiss Plaintiff’s Complaint at Law, and state as follows:

L. INTRODUCTION

One of the underpinnings of Dulberg’s legal malpractice claim, is that a “high low
agreement” he executed somehow caused him to settle his personal injury case for an amount
lower than what he “expected.” But Dulberg has failed to attach any such “high low agreement”
to his complaint. He has also failed to identify the terms of the agreement in his complaint, and
how the terms somehow affected his case. While in § 3 of his Response he argues that the “high
low agreement” was executed as part of the McGuire settlement, in view of Illinois Supreme
Court Rule 137, he has not and cannot allege in his complaint that a “high low agreement” was
executed as part of the McGuire settlement, or that Popovich or Mast had anything to do with it.
In any case, the execution of a “high low agreement” by Dulberg in connection with the

McGuire settlement makes little sense at the time, in view of Dulberg’s later mediation and
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settlement with the co-defendant, David Gagnon. Dulberg’s mention of the “high low” coupled
with his failure to explain its terms or significance, renders it a legal world equivalent of a
“MacGuftin.”

Dulberg cannot allege that he was “forced” to settle his case with the McGuires for
$5,000. He had every right to reject a settlement, or to retain new counsel. In fact, he alleges that
Popovich withdrew over 21 months before the case was concluded (he retained successor
counsel to handle the case). Moreover, he willingly agreed to a settlement with the McGuires
while continuing to prosecute his case against Gagnon. He also fails to allege how he would
have fared any better against the McGuires, “but for” Popovich’s alleged malpractice, and fails
to explain why he waited over 2 years after Popovich withdrew in order to sue the firm. For
these reasons, Dulberg’s complaint must be dismissed with prejudice.

IL. DULBERG FAILS TO PLEAD FACTS IN SUPPORT OF EACH
REQUISITE ELEMENT OF A LEGAL MALPRACTICE CLAIM

Dulberg fails to support any of his conclusions that Popovich and Mast committed legal
malpractice with factual support. It is not sufficient under Illinois law that the elements of a
cause of action simply be regurgitated. In a legal malpractice action, not only must the elements
of the legal malpractice claim be supported with facts, so must the allegations of the underlying
case. However, Dulberg only makes conclusory statements in § 21 of his Complaint, that
additional actions should have been taken in the underlying case. But Dulberg fails to identify
what those actions should have been.

Dulberg alleges that he was forced to settle his case against the McGuires for $5,000.00.
He does not allege in his Complaint whether the McGuires made a settlement offer, or whether
Dulberg made a settlement demand. Did Mast forward a written settlement offer to Dulberg?

Did he accept it and mail back an executed release? How was he pressured to settle? Dulberg

2
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also fails to explain the effect of a “high low agreement” that he allegedly executed. Dulberg
attaches a page from a binding mediation award he allegedly received against David Gagnon, but
he fails to attach the unexplained high low agreement. 735 ILCS 5/2-606, states in pertinent
part:

If a claim or defense is founded upon a written instrument, a copy

thereof, or of so much of the same as is relevant, must be attached

to the pleading as an exhibit or recited therein, unless the pleader

attaches to his or her pleading an affidavit stating facts showing
that the instrument is not accessible to him or her.

Dulberg fails to attach the high low agreement, or otherwise explain the terms of the agreement
and its significance. He also fails to explain why he would enter a high low agreement with the
McGuires 21 months prior to a mediation with Gagnon.

Because Dulberg fails to plead facts in support of each and every element of his legal
malpractice claim and his underlying claim and how he would have prevailed “but for” the
negligence of Popovich and Mast, his case must be dismissed pursuant to 735 ILCS 5/2-615.

III. DULBERG IS ESTOPPED FROM REPUDIATING
HIS SETTLEMENT AGREEMENT

Dulberg asserts that he is not estopped from taking a position in this case that he did not
understand the terms of his $5,000.00 settlement agreement with the McGuires. His attempt to
distinguish Larson v. O’Donnell, 375 1ll. App. 3d 702 (1st Dist. 2007) fails. Dulberg argues that
unlike Larson, here there is no record of Dulberg testifying to knowing exactly what the terms of
the settlement agreement[sic]{were]. (Response, p. 8). However, here there is no dispute that
Dulberg knowingly executed the settlement release in favor of the McGuires. Moreover, in a
case cited by Dulberg, Seymour v. Collins, 2015 IL 118432 the Illinois Supreme Court wrote that

“a statement under oath was not among the requirements for judicial estoppel.” Seymour at *P38.

3
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Dulberg also continues to argue in pages 8 and 9 of his Response that he was unable to
make an informed decision about accepting settlement because he was never informed “by his
attorneys that a “high low” agreement would limit his recovery against the remaining
defendants.” (Response, 923 and 26). As discussed above, Dulberg has not and cannot allege
in his complaint that Popovich or Mast had any involvement with any such “high low”
agreement. Accordingly, his argument that they failed to inform him of the effects of the
agreement, and how it could limit his recovery against the remaining defendants, is not well
plead and amounts to a “red herring”. In fact, in § 20 of his complaint, Dulberg sets forth the
time frame of the execution of the “high low” agreement: “Following the execution of the
mediation agreement with the “high low agreement” contained therein, and the final mediation
award, Dulberg realized for the first time that the information MAST and POPOVICH had given
Dulberg was false and misleading...” Which is it? Is he claiming that the “high low” was
executed in 20135 prior to Popovich’s and Mast’s withdrawal, or at mediation (almost 2 years
later in 2017)? Obviously Popovich and Mast could not have counseled Dulberg regarding a
“high low” agreement he apparently executed 21 months after their attorney-client relationship
ended. The allegations concerning the “high low” agreement are not well plead and are
dispositive of Dulberg’s claims under section 2-615 and 735 ILCS 5/2-619 (a)(9).

IV. DULBERG’S RELIANCE ON THE DISCOVERY RULE TO DELAY THE
COMMENCEMENT OF THE STATUTE OF LIMITATIONS IS UNAVAILING

Dulberg confirms in his Response that he is attempting to rely on the discovery rule in
order to toll the statute of limitations. He also relies on language from the case of Goodman v.
Harbor Market, Ltd., 278 111. App. 3d (1st Dist. 1995) for the proposition that he is “presumed
unable to distinguish any misapplication or negligence by the Defendants, on his own [sic].” He

also alleges that he was provided with a legal opinion after the December 16, 2016 mediation
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[with Gagnon] at which time he learned for the first time “that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.” (Response, p. 11). How was the
information misleading?

Again, Dulberg fails to describe how the settlement and dismissal of the McGuires was a
mistake. But more importantly, he does not allege what happened in the 21 months after
defendants were discharged as his counsel. Under Illinois law, he cannot simply bury his head in
the sand. There was nothing preventing Dulberg from inquiring about the McGuires’ liability
from his successor counsel, also a personal injury attorney. If he felt pressured into settling with
the McGuires, why did he not seek a second opinion at the time of the settlement?

Dulberg has the burden of proving the date of discovery, and here he has failed to even
allege sufficient facts to support a tolling of the limitations period. For that reason, his complaint
must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

V. CONCLUSION

WHEREFORE, for the reasons stated in their Motion to Dismiss and Memorandum in
Support, and as stated herein, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C.,

and HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS

5
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5/2-619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint at Law with

prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn{@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 10th day of April, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
- Elerk-of the Circuit Court

ek Electronically Filed*+*
Transaction ID: 17111166062
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PAUL DULBERG, -
Plaintiff,
V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

\q-/\-—/\-./\-_'/\-_/\-/"-../\_/\_/\_‘—’

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG?), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH?”), and HANS MAST (hereinafter also referred to as
“MAST™), states the following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Tllinois,

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

llinois, and was so licensed at all times relevant to this Complaint,
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG
lived in the same area.

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti.on existed against Caroline McGuire and William
McQGuire,

13, Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00.

15. On November 18, 2013, MAST wrote fwo. emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion geiting out of the case”. (See Emails attached as Group Exhibit C.)
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16. Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17. On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 re;leasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19, Continuously throughout the period of representation, MAST and POPOVICH
represented i'epeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuite and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit I.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled propetly.

22, On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage, Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that,” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24, Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25, The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27. Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.
29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.
30.  DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.
31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)

who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability

expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property

owners to DULBERG, for example hiring a liability expert;
d.) Failed to investigate the insurance policy amounts of the McGuires and Gagnon;
e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000,00” and no insurance company would pay close to that;
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f) Failed to understand the law pertaining fo a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion™.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m) Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32.  That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which Woﬂd not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court,

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

o 6L

Thomas W. Gooch, ITI

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

Thomas W. Goocgh, 111

Thomas W. Gooch, 11T
THE GOOCH FIRM
209 8. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
sooch@goochfirm.com
office@goochfirm.com
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Qn Jtme 28, 2011, the Dafendam, DAVID GAGNON Whs lmng andl/or qtaymg at
- .'his pﬂmnm h«nm@ at 10I6 A 'El‘ldei Ave,tme in the ity MMolIamy, Cm,mty G.FMLIIcmy,

! Illinoxs, . | L . ,

N %4 " 0n Jue 28 2011, llm De!‘aﬂdauta, C‘AR()LINB MQCrUIRB amd BILL Mowma:a
: ;ounttaﬁtesd ham:l the I)afemdmr& DA‘VII) E}A{}NON, to mu, dqwﬂ, tﬁm and/m maintain the: hees-

: .mcl brush a.f, their ptemisas at 10116 W Hlder Awnum in l}w Caty beoHem'y, Cmimy of T e

v .k
. L . e, '

. MaHamy, Hmols

bo-

. 5 011 June 28, 2@ 1 smd ut the recuest and with Lha zmthouiy zmd pesimission of the -

i L .. 'Deiendemts GARGL]N]: MchUIRB am[ BILL MoGUIRE, and I‘m: ’eflelr benecm, th@ I)ofendmi

———w{)A ’VTD GAGN@N" Waﬁ*wmking mcler then gupervislon and oomq,ol Whila shgaged in c,uttmg,
ni‘mming and mmn euimag tiees Emd hx it at the prmmsea at 1016 W lec-:r Aveﬂues,, iﬁti the Czty
| o ui‘MQHﬁme c'mmfy of Mol Iem‘y, Iuinow, . ’.'. S )

o 5 O Ium ,ZS Eﬁl I ing pm t of hig work o ﬂm ﬁmbjem pwpm by, ‘Fhﬁ Daiandant
DAV [3 GAUN(JN was authm l:e,-d mstmcwd advised and perti: Ltcd touse a c;h'umaw to assist
him . hlﬂ ka fm Deﬁ*nchuﬁ CAROLINE MoQUIRE and BILL MoGUIRE, which was ownsd
by, lhea Ma(}u 108,

'?., O Juna 28, 2{)11 fhe Defendant, DAVID GA(}NDN was undor the bllp@l'ViSlOfl
and gonto ol of I‘Jm‘andantg, (LAROI ;1NE MoGUIRT and BILL M(:GUIRF and a8 worlcmg‘aa '
thetr-appaient and actual agent,and @vas then asiing and werkihg rrthe scope of his agenuy for

Defeidants, CAROLINE MoGUIRE, sdl BILL MoGUIRE,
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‘, L ::,., AT On Jm;xe 28 .&011 a.nci while the. Defendant DAV]D GA(}NON Waa wmk ngin . .":
" g _“_;: S -'-“; ﬂ;le pourEs zmd .sotjpe m’his ﬁgﬁn@y fon: Der@né]emés, (LAROLTNE MGGUIRR Bt I muL ik
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- N . us'e 01 8 dhﬂimaw wh;le trmtxmmg a trea and brmch ‘ C o '
. o cm Jt‘me 9& ?ou and whxlm D@fendam m VID GAGNON; | w¢s in oo of
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EVETCI :Defandahl JJAVID GAC}NON, triomed ﬁm b anc}h with tha chainsaw : 3¥
- e 1"(1 011 Ium?S 201 I el whﬂ,@ Dafsnclam DM"II) E}AGNON wa5 :u:1 Sble control,
S usa emd oporalion, af the .‘svbj sot-chalngaw; thy chainsaw waza e o ‘Hrike: o emd im e the

£ l"'Iaé m PAUI: T}ULEERK 3 A o .
..'f:"':-llg"‘-_,“ T Il M all felé;vam timw, Dafmclam‘,, C ‘AJ CILINE MQGUIRL zmt} BIT;INMOGUIR H,
3 - .ﬁ:.'; . hm«w oi I}a:tanclmn S)AVZLE) GA ONOMs ude of: Lfm s,.hm;umw il tha pmaoamﬂ bf the Plaintiff,
PAULT JULBP RG, And know that such erumied ¢ f}mgm: fo llm lentatff PAUL DULBER(s
" safety,
o .12 Thot &t all selovent times, the Defondants, DAVID (}A.(&NON,. aagent of
| CAROL‘.[NE Mé&ULRE nn;:l_BiLL MoGUIRE, owed a.dpty to use card and. e;e'mtion in his

dperation of . known dangerous instamentality,
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.:,.‘; .13 On Jﬂne 28, 201 1; the Defendant, DAVID GAGNDN Wi 11@g11geﬁn”t in bne oF

"!;mi\re Of'thafollowmg WayS“"'"' T T LA S

A-.°t3

"
" i
g

F"Etilad Lo mﬂiuia,ln wntml oVer the oparsttiﬂg of the oham.»aw,

h. l }*ajled tt} take pieea.utiou not to allow ﬂm c{haumaw ’co move towglﬂ ﬁlf; P I*ﬂﬂ“m
e r& n ': '.'PAUL DULB‘P:RC% 50 89 1o cau&e iﬂJUT% ; : , : | : | - |
L . o, F'uled tcu an 1ha I“Imﬂﬂfﬁ. PALL, DULBﬁRCi of thra dangers ﬁXi&fl% fwm the
o | Z : ‘De{‘endaﬂi DAV;[m GAGNQN smabihtyrfn wmm’[ the E‘hﬁiﬁﬁﬂw" |
= o : I(LI . Failed 10 keep aproper < isiemoe ﬁ;om ’chca Plam Ifi‘ RAYIL,. DULBLRG wibdle
- ' opai atlpg me ghmnmw |
: _ __ u__._.u ;a\ —— C)L?mrwib@ Weas naghg,ent ins operanon and c,c.m.ntwl of” ih*ea C‘hﬁlﬂbﬂws :
L ‘ - ERET TN I‘hai a8 R proﬁﬁnﬂ’w result of thf' Dafﬁ:mlemt”a na{a‘li!%fflc% the Plﬂim‘{f PMH"

oo

W .._'D"ULBI:RG wag mmracl ez';s:fwmllv, he, has expeﬂ:ssnum anci WZI.H i tlht fature az;pert@uee pam
e  and suffex ing; h@ s Bees pmrmcmeml? searrdd and/or dludbl‘d’d afit hay baronm o’hlzgawd for
largo sumg of money for modical bills and will in the future bésome Ob:llgi‘r!:ta*d for additional
surng of monsy for medieal cave, and has lost thne from work andior from GARIng Wagesldtw iy
l-. such tnjury. I'
‘ 15. ’111&11: at t.ha above time and date, the D@fenclam’s nogligente canbe inf cj,red from
the f,.lmumqta.uceﬁ mf the-¢ ncaurroncc 18 the m&trume:m of the in,juiy was naded he cotitrol ofthe
. Defbndant and theraimu tagligence can boe presumied undel ihe doctring of Ras- {ma}’ oguiur,
WRLPORL Plaitmﬂ PAUL DULBRRG, demands Juclgmsﬂt apalnst Defendants,
DAVID Ci.AGNONﬂ and CARQLINE MeGEIRE and BILIL MGGUIRE I sn smount in exeess of

$50,000.00, plus costs of thiz action.
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* v 13@111“,‘. Muaj aud apparent, ofmfmdanm, {2 A.ROL!NL MGGUIRF &md BILL Mcﬁpmlj mu:!
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'19., That at all 101@cht u:mos, Defendants, CARGLINE MoGUIRE and BTLL
Mu( i‘UlRE knewr DAVID GAGNON was operating o chain,saw with the asststance nf the
' I’l&mti‘ﬁ I’*AUL DULBERG, and. had the, tlght to digcharge or- L@mmmte the I‘Jdendani DAVID
CHAGNON's wotk for any reason, | |
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast. net

From: Paul Dulberg <pdulberg@comeast, net>
Date: November 20, 2013 at 7:26:563 AM CST

To: Hans Mast <hansmast@ccmcast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. | will call Shella today and set up a time.

Please send me a link to the current lllinols statute citing that the property owner is not liable for work done on their property
resulting in injury to a neighbor.

I need to read it myself and any links to recent case law in this area would he helpful as well.

Thanks,

Faul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <fansmast@ comcast.net> wrote:

Paul, lets meet again to discuss. The legality of it 2ll is that a property owner does not have legal liability for a worker {whether
friend, son or otherwise) who does the work on his time, using his own independent skills. Here, [ deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a moticn. So that's the situation.

————— Original Message -----

From: Paul Dulberg <ptulberg@comcast.net>

To: Hans Mast <hansmast@ccmcast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done cn their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to-do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 807 FM, Hans Mast <hansmast@comeast.net> wrote:

Paul whether you like it or not they don't have a legal liability for your injury because they were not directing the work. So if we
do not accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is letting them
file motion getting out of the case

Sent from my iPhone

On Nov 18, 2013, at 7:4C PM, Paul Dulberg <pduiberg@comeast.net> wrote:

Only 5, That's net much at all.
Is this atake it or leave it or do we have any other options?

if you want a negligence case for the homecwners ask what happenead immediately after the accident.

Naither of them offered me any medical assistance nor did either of them call 911 and all Carol could think of besidss calling
David an idiot was calling her homeownars insurance.

EXH0

i
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They all left me out in the yard screaming for help while they were busy making sure they were covered,
She even went as far as tc finally call the Emergency Room after | was already there just to tell me she was coverad.

How selfish are people when they worry about if their insured ovar helping the person who was hurt and bleeding badly in
their yard.

I'm glad she got her answer and had to share it with me only tc find out her coverage won't even pay the medica! bills.
I'm not happy with the offer,

As far as John Choyinskl, he knows he has to call you and said he will tomorrow.

Paul

Paul Dulberg

B47-497-4250

Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.net> wrote;

Im waiting to hear from John. | tried calling him last week, but no one answered,

In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
motion at some point, so my suggastion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deduciad from any eventual recovery....

Let me know what you think..

Hangs

----- Original Message ==

From: Paul Dulberg <pdulberg @comeast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

[ am leaving your number with him as he has agreed to talk with you about David Gagnon.

| believe he will try and call sometime tomorrow.

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sule the shit out him alone. It is the things that happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my iPad
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~ Fhe Law Offices of Thomas J, Popovich PC,

3416 W. Brm Srimer
McHenry, Truivots 60050
TrLEpHONE: §15,344,3797
FacemviiLi: 815.344.5280

;ﬁﬁ“f “gk’:ﬁ’(w’m Wi, opovicifaw.com Jﬁiﬁk}” ;ﬁﬁ
Tann A, Korvag Rowerr X, Luvisss
THenasa M, Ferzan
Jannary 24, 2014
Paul Dulberg
4606 Hayden Court
MgeHenry, IL 60051

RE:  Pawt Dulberg vs, Duvid Gagnon, Caroline McGuire and Bt MeGaire
MeHenry County Cage: 12 LA 178

Dear Paul:

Please find enclosed the Genetal Release and Settlement Agreement from defense counsel for
Caroline and Bill MoGuire, Please Release and veturn 1t to me in the enclosed self-addressed
stamped envelope at your sarliest convenience,

Thank you for your cooperation.

Very truly yours,

&,

SN \} <.
Enelosurg

EXHIBIT
YALURE: FRGE
2N Nowrw Magrw Limusg
K Ix. Avinue
Wauxsoan, 1, 50085

te 1 7LA000377
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GENERAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, pnd in consideration of the payment of Five-Thousand
($5,000.00) Dollars to im, by or on behalf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka 11l) MeGuire, improperly named as Caroline MoGhuire) and AUTO-QWNERS
INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG doeg hereby reloase and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of rotion, elaims and demands of whatsoever kind op
nature including, but not limited 10, any ¢lalm for personal Injuries and property damage arlsing o
of & certain chaln saw inoldent that allegedly cocurred on or about June 28, 201 1, within and upon
the premises known comumonly as 1016 West Elder Avenue, City of McHenty, County of
MeHenry, State of Iiinois, :

IT I8 FURTHER AGREED AND UNDERSTOOD that there g bresently pending a capge
of action in the Cirouit Clourt of the 22™ Rlicial Clreuit, McHenty County, Ilinols entitled "Pau]
Dulberg, Plaintiff; vs, David Gagnon, lndividually, and as agent of Caroline MeGuire and Bil]
MeGhuire, and Caroline MoGuire and Bij} McGuire,JndiMidually,-Def@ndants”?eausefi\fo,*zol'E*EA*""'_
e 1785 and-that this-setemient iy confingent upon WILLIAM MeGUIRE and CAROLYN MeGUIRE
beig dismissed with prejudice as parties to sald lawsuit pursuant 1o a finding by the Circult Counrt
that the settlement batween the parties constitutes a good fuith settlement for purposes of the Minais
Joint Tortfeasor Contribution Act, 740 TLCY 160/0.01, ¢ $eq.

IT 1S FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agresment the undersigned repragents and warants as follows (check applicable boxos):

£ I was not 65 or older on the date of the eoeurrence,

[ T'was not reoeiving SSI or SSDI on the date of the ocourrence,
i Lam not eligible to receive SSI or 8801,

£ L arm not ourrently roceiving 851 or SIDI,

IT18 FURTHER AGREED AND UNDERSTOOD:

a That any subrogsted claims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAU DULBERG,
inoluding, byt not limited to, any Medicare Jiens, Any and all
reimbursements of medigal UXpenses to subrogeted parties, incloding
Medicape's rights of reimbursement, if any, shall be PAUL DULBERG s
responsibility, and not the responsibility of the parties roleased herefn,

b, That any outstanding  medical Ckponses are  PAUL, DULBER(s
responsibility and g} payment of medical expenses hereafiey shall be PAUL
DULBERG's vesporsibillty, and not the responsibility of the parties reloased
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o That PAUL DULBERG BErees to save and hold harmless and Indemniiy the
parties relensed herein against any clelms made by any medical providers,
including, but not limited to Medicare o parties subrogated to the rights to
recover medical or Medicare payments, '

IT I8 FURTHER AGRBED AND UNDERSTOOD by the purtics hereto that this agresment
contains the entive agreement between the parties with regard to materials set forth herein, and shall
be binding Upon aud inure to the benefit of the parties hereto, j ointly and severadly, and the
executors, conservators, administrators, Buardiang, personal Yepresentatives, heirg and suecessors of
sach.

¥T 18 FURTHER AGREED AND UNDERSTOOD that this settloment is a compromise of
a doubtful and disputed claim and no liability is admitted as consequence hereof,

IN WITNESE WHEREQF, I have hareunto set my hand and sea) on the dates set forth
below,

PAUL DULBERG B

STATE OF ILLINOIS )
188,
COUNTY OF MCHENRY )
PAUL. DULBERG personally appeared before me this date and acknowledged that she
exeouted the foregoing Reloase and Settletment Agreamen a3 his own free act and deed for the nges
a4 purposes set forth therein,

Drated thig . vy of Tanuary, 2014,

Notary Public o

0377
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:556 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pduibsrg @ comcast.net-
Date: January 29, 2014 at 1:59:31 PM CST
To: Hans Mast <hansmast@comcast.net>
Subject: Re: McGuire settlement

Ok, it's signed and in the mail.

Hope that sotme yahoo in the govt. doesn't someday decide to go after everyone they think they might get a dollar out of and end up
holding me responsible for ihe McGuires fees incurred while they fight it out.

¥m not in the business of warranting, insuring or protecting the McGuires from government. Especially for only 5 grand. For that kind
of protection it could cost millions but | trust your judgament.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@comcast.net> wrote:

388D has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

----- Original Message ----

From: Paul Dulberg <pdulberg@comeast. net>

To: Hans Mast <hansmast@comecast.net>

Sent: Wed, 29 Jan 2014 17:47:39 -0000 {UTC)

Subject: Re: McGuire seftiement

What and why do those questions have any relevance at ail and why do they need to be part of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSCI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannet be told to them in any way?

It would drive David's ego crazy if he thought it was a large sum and was banned from seeing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

Its not a big deal,..if you weren't receiving it than don't check it...not sure what the question is...
----- Original Message --—--

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -C000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

It has check boxes and one of the check boxas says;
I am not eligible o receive 33| or 33D1,

Another says;

I am not receiving SSl or SSDI.

As you know, | have applied for SSDI and SSI
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: February 22, 2015 at 7:42:25 PM CST
To: Hans Mast <hansmast@att.net>

Subject: Re: Memo

To believe David's version of events you miist believe | was committing suicide.
Who in their right mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been locking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

FPaul Dulberg
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul | no longer can represent you in the case. We obviously have differences of opinion as to the value of the case. F've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accident because we still have to prove that the defendant
was at fault. While you think it is vary clear - it is not. My guess is that seven out of 10 times you will lose the case outright, That
means zero. That's why | have been trying to convince you to agree to a settlernent. You clearly do not want to. There's only
$100,000 in coverage. Alistate will never offer anything near the policy limits therefore there's no chance to settle the case. The
only alternative is to take the case to trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my iPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @ comeast.nat> wrote:

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing amives.

| agree showing me the memo is a good idea it's just not the accuracy | expectad.

I know I'm being confrontative about all of this but let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of family are cver unless | have enough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, scrap booking, crafts, efc... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working ciass short of being paralyzed or dead.

I need someane wha is on my side, top of their game and will see to it that I'm comfortable after all this is over.

What | feel is an attempt to sattle for far less than this is remotely worth just to get me off the boaoks.

EXHIBIT
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
w4 Electronically Filed*#*

PAUL DULBERG, Transaction ID: 17111166062
Plaintiff, 17LAOOQ3TY
No.: 17 LA 377 QEOTr2018
R e E McHenry County, Illinois
V. 22nd Judicial Circuit

EEEEF AL E LR ES SRS SRR ST

THE LAW OFFICES OF THOMAS 1I.
POPOVICH, P.C. and HANS MAST,
Defendants.

e i P

NOTICE OF FILING

TO:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on June 7, 2018 I caused to be filed with the Clerk of
the Circuit Court of McHenry County, Illinois the attached Plaintiff’s First Amended Complaint

el

Thomas W. Gooch, III

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing to whom it is
addressed via the McHenry County 12File Efile System and via email transmission to on June 7,

7

THE GOOCH FIRM

209 South Main Street
Wauconda, I1linois 60084
847 526 0110
gooch@goochfirm.com

office@goochfirm.com
ARDC No.: 3123355
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Katherine M. Keefe
Clerk of the Circuit Court

+#tFlectronically File d***
Transaction ID: 171111735249

17LAD00377
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22nd Judicial Circuit
LA U R R

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

N’ N’ N’ N N N N N N N

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,
when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McQuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.

1624970.1
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires’ settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case”).

II. PROCEDURAL HISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

III. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The First Amended Complaint
(Exhibit 2) and Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, § 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
1624970.1
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LA 178. (Exhibit 2, 79, and Exhibit 2B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, § 21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and
received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the
underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in 4 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31. MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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c) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00” and no insurance company would
pay close to that;

1) Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation,;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

i) Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG’s
damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 1lL.
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 Il1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 T11. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 1ll. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 Il1.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries

5
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? (] 31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (431 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(731 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in § 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.

7
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com

8
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the Sth day of July, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
TR e
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TIE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

© McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
*¢Elactronically Filed®™

PAUL DULBERG, Transaction ID: 17111166062
Plaintiff, 17LA000377
No.: 17 LA 377 %é]n-[gzmt.‘,auum Illinols
V. 22nd ]mcial Cirouit

o AR A O oK KK KOk K K kK

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

N S St Nl e Sl Nt

NOTICE OF FILING

TO:  George Ilynn (gilynn@clansen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on June 7, 2018 1 caused to be filed with the Cletk of
the Circuit Court of McHenry County, lllinois the attached Plaintiff’s First Amended Complaint

at Law.

Thomas W. Gooch, 11

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing 1o whom it is
addressed via the McHenry County 12File Efile System and via email transmission to on June 7,

THE GOOCH FIRM

209 South Main Street
Wauconda, fllinois 60084
847 520 0110
gooch@goochfirm.com
office@goochfirm.com
ARDC No.: 3123355
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Katherine M. Keefe
- e e - Clerk-of the Circuit Court

mElectrumcall Fileg®v*
Transaction ID: 17711166062

170LA000377
UBJ’U?IZU’lCB -
No. 17LA 377  JicHemry Counts Hiinois
o o sk ok o ok ok s ok e ok ok o sk ok ok ok oK e ok ke ok ok

PAUL DULBERG, -
Plaintiff,
'

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

e S e e S S e S N S

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH”), and HANS MAST (hereinafter also referred to as
“MAST”), states the following:

L. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J, POPOVICH, P.C.,, is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois,

3. Your Defendant, HANS MAST, is either an agent, employee, ot partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Ilinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and

inactions of MAST are directly attributable to his employer, partnership, or principal, being THE

LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, [llinois, as the Defendants

transact substantial and regular business in and about McHenry County in the practice of law,

where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a hortendous

accident, having been asked by his neighbors Caroline McGuire and William McGuire, in

assisting a David Gagnon in the cutting down of a tree on the McGuire property, DULBERG

lived in the same area. |

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut

DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
* not limited to great pain and suffering, current as well as future medical expenses, in an amount

in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other

damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A,

9. A copy of the Complaint filed By MAST on his own behalf, and on behalf of DULBERG,

is aftached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all

times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11, That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuite, who purportedly
were supervising him in his work on the premises,

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid canse of acti'on existed against Caroline McGuire and William
McGuire.

13.  Also MAST incdrrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00. |

15. OnNovember 18, 2013, MAST wrote ;cwo.-elnails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners, So they will likely get out of the case on a motion at some point, 50
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc, but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17, On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuite, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19.  Continuously throughout the period of representation, MAST and POPOVICH
represented i'epeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was beiﬁg properly handled

20, After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “T trust your judgment.” (See Email attached as Exhibit I.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled propetly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage, Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including Match of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24,  Thereafter, DULBERG retained othet attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuties or
losses on their property, as well as substantial personal assets, including the propetty location
whete the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistalke.

29, It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly reptesent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert,

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d.)  Failed to investigate the insurance policy amounts of the McGuires and Gagnou

e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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f) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Improperly urged DULBERG to accept a nonsensical settlement from the
property ownets, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the petiod of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement,

) Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion”.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to propetly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to teview the
matter;

m)  Continually teassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a lability expert to prove DULBERG’s damages;

0) Wete otherwise negligent in their representation of DULBERG.
32.  That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but fot the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Do LM

Thomas W. Gooch, III

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS,

07/& I MonlZ

Thomas W. Gooch, III

Thomas W. Gooch, I1I
THE GOOCH FIRM
209 8. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
gooch@goochfirm.com
office@goochfirm.com
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From: Paul Dulberg <pdulberg@comeast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: Dacember 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: November 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comeast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. [ will call Shella today and set up a time.

Please send me e link to the current lllinois statute citing that the property owner is not llable for work done on their property
resulting in injury to a neighbor.

| need to read it myself and any links to recent case law in this area would be helpful as well.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent fram my iPad

On Nov 20, 20183, at 6:59 AM, Hans Mast <hansmast@comeast.net> wrote:

Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker {(whether
friend, son or otherwise) who does the work on his time, using his own independent ekilie. Here, [ deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a motion. So that's the situation.

----- Orlginal Message =--

From: Paul Dulberg <pdulberg@comeast,net>

To: Hans Mast <hansmast@comeast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, al 8:07 PM, Hans Mast <hansmast@comecast.net> wrote:

Paui whether you lile it or not they don't have a legat liabllity for your injury because they were not directing the work. So if we
do not acespt thelr 5000 they will simply file a motion and get out of the case for iree. That's the only other option is letting them
file motion getting out of the case

Sent from my IPhone

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comcast.net> wrote;

Only &, That's not much at all,
Is this a take it or leave it or do we have any other options?

If you want a negligence case for the homeowners ask what happehed immediately after the accident.

Neither of them offered me any medical assistance nor did either of them call 911 and all Garol could think of besides calling
David an idiot was calling her homeownetrs insurange.
EXHIB
C—»ébu \LT
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They all left me out in the yard screaming for help while they were busy making sure they were coversd.
She even went as far as to finally call the Emergsncy Room after | was already there just to tell me she was coverad.

How selfish are pecple when they wotry about if thelr insured over helping the person who was hurt and bleeding badly in
thelr yard.

I'm glad she gat her answer and had to share it with me only to find out her coverage won't even pay the madical bills,

I'm not happy with the offer.

As far as John Choyinskl, he knows he has to call you and said he will tomorrow.
Paui

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 18, 20183, at 1:28 PM, Hans Mast <hansmasi@comeast.net> wrote:
Im waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGulre's atty has offered us (you) $5,000 in full settlement of the claim agalnst the McGuires only, As we
discussed, they have no liability in the case for what Dave did as propsrty owners. So they will likely get out of the case on a
motion at some point, so my suggestion is to take the $5,000 now. You probably won't see any of it dus to liens ete, but it
will offset the costs deducted from any eventual recovery....

Lat me know what you think..

Hans

----- Original Message --«-

From: Paul Dulberg <pdulbs c >

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you,

{ am feaving your number with him as he has agreed to talk with you about David Gagnon.

| believe he will try and call sometime tomorrow,

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the Injurles but
David's condust immediately aftar the Incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medlcal help. For his actlons towards me or any other human being Is enough to
sue the shit out him alone. It is the things that happened aftetwards that upset me the most.

Sorry for the rant but Dave was a complete ass ali the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my [Pad
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| The Law Offices of Thomas J. Popcwich P.C,

._ . 3416 W, Bum Srrger
McHanry, TuLivots 60050
TrLEPHONE! §15,344.,3797

Facamvirs: 815.344.5280

Lwomas J. Poravicy \ . MArK J. Voor
HNS A, Masr Wisie, papovichlaw.com JAMES P, T0As
Jann A, Kosvag Rovirr J, Lunary
THENGSA M, Prrsian
January 24, 2014 *
Pawl Dulberg
4606 Hayden Court
MoHenry, IL 60051

RE:  Paul Dulberg vs, David Gagnm, Clroline McGuire and BIlf MeGuire

McHenry County Cage: 12 LA 178

—ien o) o

Dear Payl:

Please find enclosed the Genetal Release and Settlemanf Agleamcnt from defenge sounsel for
Caroline and Bill MoGuire, Please Release and vetum. it to me in the enclosed selfuuddressed

stanped envelope at your atliest sonvenisnos,

Thank you for your cooperation.

Very troly youry,
Co;
£
y ALY

smq "‘{7 5
Bnoloaug
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GENORAL RELEASE AND SETTLEMENT A GREEMENT,

NOW COMHES PAUL DULBERG, and in consideration of the payment of Five-Thousand
($5,000.00) Dollaxs to him, by ot on belalf of the WILLIAM MCGUIRE, and CAROLYN
MCGUIRE (aka Bill MeGuite; Improperly named as Caroline MoGulre) and AUTO.QWNERS
INSURANCE COMPANY, the payment and reosipt of which s hereby aoknowledged, PAUL
DULBERG doea hereby roloase and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployeas of the
WILLIAM MOGUIRE and CAROLYN MCGUIRE and AUTQ-OWNERS INSURANCE
COMPANY, of and from any end all oauses of natlon, olaims and demands of whatsoever kind op
natuee dncluding, but not imited to, atty clalm for porsonal Injuries and property damage alsing owl
of' & osrtain chaln gaw tnolden thet allegedly oocurred on or aboyt June 28, 2011, within and Upon
the premises known cornonly as 1016 Weyt Rider Avanue, City of MoHenty, County of
MoHenry, State of Ifinols, -

IT I8 FURTHER AGREED AND UNDERSTQOD that thers lg Presently pending a canse
of yotion in the Ciroult Couet of the 22™ Fucliolad Clronit, MoHenry County, liinols entithed "Pau)
Dulberg, Plaintiff, vs, Dayid Gagnon, lodividually, and as agent of Caroline MoGuire and Bil]
MoGuits, and Cavoline MoGirs and Bili MeQulte, Individually, Defendan Y Canse NoT 2012 LA
........... —178;-and-that this-sstilereat s contingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE
being dismissed with prejudios as parties to sald lawsutt pursuant to a finding by the Ctroult Cowunt
that the settlemant betwoer: the partlos constitutes n good faith settlement for puposoes of the Minads
Joint Torttsasor Contribution Act, T40.1LCS 100/0.01, et seq.

IT18 FURTHER AGREED AND UNDERSTOOD that as parf of the consideration for this
agreoment the undersigned represents and wasants as follows {chock applicable boxey):

LY Ywasnot 65 or older on the date of the evcurrence,

B Iwasaot revetving SSI or SSDY on the date of the Qcourenoe,
@ Iamnot eligible to recelve SS! or S81I,

0 L am not outrently rooelving S81 or SSOI,

IT IS FURTHER AGREED AND UNDERSTOOD:

2, That any subrogated claimg op llens for medioal expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
fnoluding, but not Hmited to, any Medicare liens. Any and afl
telmbursements of medioal oxpensos to subrogated parties, incloding
Maodicare's fights of reimbursement, if any, shall be PAUL DULBERG s
rosponsibility, and not the rosponsibility of the parties teleused herels,

b, That any oulstanding medical Cxponsos are  PAUL,  DULBBR(s
responsibility and all payment of medioal eXpenses hereafier shall be PAUL
DULBERG's Yosponstbillty, and pot the responsibillty of the parties released
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;3:2:;: éggé}‘g&'ﬁﬁlm agtees to save and hold harmless and Indemnity the
including, b e heren ngalnst any olaims made by any medios] providers
rovovep Do ok imited to Medicars or parties subrogated 10 the riahts 1.

vaver medical or Modieare payments, - o rights to

IT18 FURTHE
ontains the entive agggn/:x%mm AlD UNI.) ERSTOOD by the paties heteto that this agresmont
be binding upon e ett}wcn the parties with regard to materials set forth herefn gnd Islgxm;l
executors, consoruatoys mdmin(i)atr;? I?eneﬁt <i>f the parties hereto, j oittly and sevm-all}:, and tﬁo
each. ’ ors, guardians, personal vepresentattves, huirg and Suecassors of

IT 1S FURTHER, AGREED AND UNDE
| ) D UNDERSTO
a doubtful and disputed olatm and po liability fs adm!ied%?efl:x%tnggg\f:ﬁzﬁgyg *ompremis of

IN WITNBSS WHE
below. RBOF, 1 have hereunto set my hand and sea) on the clates sot forth

“Dafod:_

PAUL DULBERG

STATE OF ILLINOIS )
R
COUNTY OF MCHENRY 3
PAUL. DULBERG persopaljy
. ' ! appeared before me this -
z::goute'd the foregoing Release and Settlement Agreantont a3 his :\3:? i?-n ! aoknowledggd o she
purposes set forth therein, 0 a0t and decd for the s

Drated this . vay of Yanuary, 2014,

bty

Notary Publie

Received 11-28-2017 04:31 PM/ Clrguilt Clerk Accepted on 11-29-2017 02:53 AM / Transaction #17111117451 { Case #171.A000377

Received 06-07-2018 01:29 RM / Circuit Clerk Accepted on 06-07-2018 03:53 PRIZrHRatlion #17111166062 / Case #17LA000377
Page 21 of 24

Received 07-05-2018 03:38 PM / Circuit Clerk Accepted on 07-05-2018 04:08 PM / Transaction #17111173529 / Case #17LA000377
Page 34 of 37







From: Paul Dulbetg <pdulberg @comcast.net>
Subject; Fwd: McGuire settlement
Date: December 28, 2016 10:21:55 AM CST
To: paui_dulbsrg@comcast.net

From: Paul Dulberg <pdulberg@gomeast.nel>
Date: January 29, 2014 at 1:59:31 PM CS

To: Hans Mast <hansmast@comesst.net>
Subject: Re: McGuire settlement

Ok, it's signed and in the mall.

Hope that some yahoo in the govt, doesn't someday decide to go after averyone they think they might get a dollar out of and end up
holding me responsible for the McQuires fees Incurred while they fight 1t out.

I'm not in the business of warranting, Insuring or protecting the McGuires from government, Especially for only 5 grand. For that kind
of protaction It could cost miflions but I trust your judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my [Pad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@comcast.net> wrote:

SSD has to be part of It...its not golng to effect anything...
We can't prevent disclosure of the amount...

----- Original Message -----

From: Paul Dulberg <pdulberg@comcast,net>

To: Hans Mast <hansmast@comeast.not>

Sent: Wed, 29 Jan 2014 17:47:39 -0000 (UTC)

Subject: Re: McGuire settlement

What and why do those questions have any relevance at all and why do they need to be patt of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the MceGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

it would drive David's ego crazy if he thought it was a large sum and was banned from seeing how much it is.
Paut Dulberg

847-497-4260

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

Its not a big deal...if yout weren't recelving it than don't cheok I...not sure what the question Is...
----- Original Message -----

From:; Paul Dulberg <pdulberg@comecast.net>

To: Hans Mast <hansmast@comeast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject; McGulire settlement

Here is a copy of the first page.

It has check boxes and one of the chetk boxes says;
| am not eligible to receive 85| or SSDI,

Another says;

I am not receiving SSI or 38DI.

As you know, 1 have applied for SSDI and SSi

EXHIBIT
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comceast,net

From: Paul Dulberg <| erg@comeast.net>
Date: February 22, 2015 at 7:42:25 PM GST
To: Hans Mast <hansmast@att.net>
Subject: Re: Memo

To heliove David's version of svents you must belleve | was committing suicide.
Whoa in their tight mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondsting...
How hard is It to sue an alty?

And yes | am and have been looking for someone who will take this case...
The Issue of my word vs David Gagnons.., Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Dulbery
847-497-4250
Sent from my iPad
On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul I no langer can represent you In the case. We obviously have differences of oplnion as to the value of the case. 've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accldent bacause we still have to prove that the defendant
was at fault. While you think it is vary clear - it is not. My guess is that seven out.of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you to agree to a settlement, You clearly do not want to. There's only
$100,000 in coverage. Allstate will never offer anything near the policy limits therefore there's no chance to settle the case. The
only alternative Ts to take the case to trial and | am not interested In dolng that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my IPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg@ccmeast.net> wrote:

Let's not be harsh, We have a couple of weeks tlll dr Kujawa's bllling arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected,

| know I'm being confrontative about all of this bui let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of family are aver unless | have enough to provide and pay for the care of children and a
raof,

What's feft for me?

Faceboaok, scrap booking, crafts, etc... A life of crap..,

With ongolng pain and grip Issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.

I need someone who Is on my side, top of thair game and will see to it that 'm comfortable ater all this Is over.

What | feel is an attempt to settle for far less than this ts remotely worth Just to get me off the books.

EXHIBIT

Recelved 06-07-2018 01:29 PM / Circuit Clerk Accepted on 06-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000N¥ 7
Page 23 of 24

Received 07-05-2018 03:38 PM / Circuit Clerk Accepted on 07-05-2018 04:08 PM / Transaction #17111173529 / Case #17LA000377
Page 36 of 37







! Dec 12 2016 B06PM HP Fax page 2

\ sy![l:lelh&’ 4 )
!: m..w‘/
i‘ Binding Medistion Award
]
Paul Dulberg )
)
)
) .
v, t )) ADR Systems Flle #  33301BMAG
p
)

David Gagnon

On Daceiber 8, 2016, the matter was callad for binding mediation bafore th

! ) ) @ Honorable James
P. Etchinglam, tRet.‘), In Chicago, it According to the agreernent enterad into by the partles, if a
volurtary settlement through negotlation could not be reached the medistar would render a

s ARfRALL L b

settlement award which would be binding fo the parties, Pursuant to that.agresmentihe. - ————

———madlator indEBE 16llows

| 7 Z) |
Finding in favorote - / @[J / df / xA/ ﬂ J”' 4
gg ~
Gross Award; ﬁ.ﬁ&,ﬁﬂ 0.
Compargtive fault H_M;_ % (If applicable)
Net Award; ﬁf fﬁ@éﬂ é)

Comments/ExpIanation,.,._mm:(ll/ g é 6’7; ﬁ o0 .
Futu e medies [ £ 20000,
Losp 4’4«{3}% 3 218 9200,
* Les Y | 75020,

2L N/ A A, 80,

Amtg.sryntmm' * 3G North Clark $trent . Fleey 26 « Chiongo, 1t 80602
12.08Q,328¢8 . Infoghadrsystems.com » www.adrsystems, conr

Recelved 11-28-2017 04:31 PM/ Clrcuit Clerk Accapted on 11-20-2017 09:53 AM / Transaction #17111117451 / Case #1 7L.ACCO
Page 19 of 1
Recelved 06-07-2018 01:29 PM / Circuit Clerk Accepted on 06-07-2018 03:53 PW eTransacts?on #17111166062 / Case #17LA000
Page 24 of 24

Received 07-05-2018 03:38 PM / Circuit Clerk Accepted on 07-05-2018 04:08 PM / Transaction #17111173529 / Case #17LA000377
Page 37 of 37


















17LA000377--2018-07-05--MOTDIM_0023.pdf

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court

¥t Electronically Filed***
Transaction ID: 171111735249

PAUL DULBERG, 17LADOORTT
FIIIIIE[EIED“ICE linoi
Plaintiff, szld‘_!]u |ci:|u3;-r%cuitmm5
0 200 o o o ol o o e
Vs, No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, move to dismiss Plaintiff’s First Amended Complaint at Law, and state as
follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. It is clearly established that Illinois is a fact pleading jurisdiction, requiring the
plaintiff to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist.,
274 1. App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or
her claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 I11. 2d 39

(2001).

1625282.1
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3. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1st Dist. 1995).

4, The plaintiff in a legal malpractice claim must plead a case within the case.
Ignarski v. Norbut, 271 111. App. 3d 522 (1st Dist. 1995).

5. Dulberg fails to allege requisite facts in support of a legal malpractice claim,
including each and every element of the “underlying” case or “case within the case” against the
McQGuires.

6. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615, respectfully request this Honorable Court dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and for any further relief this Court

deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn@clausen.com

2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
=y
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk: of the Circuit Court
¥ Flectronically Filed**

PAUL DULBERG, ) Transaction ID: 17111173529

) 17LAOOO3TT

Plaintiff, ) Flljiln{ijzu1canunt3 Illinois
22nd Judicial Circuit
) Lt B R R S
Vs, ) No. 17LA000377

)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )

)

Defendants. )
NOTICE OF MOTION
TO: Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

On July 20, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we shall
appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois and present Defendants’ Motion to Dismiss and Memorandum in
Support of Defendants’ Motion to Dismiss First Amended Complaint at Law, copies of
which is attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants

1625283.1
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch{@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
e eee
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IN THE CIRCUTJPURT OF THE TWENTY-SECOND JUMNAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Plaintiff \ ORDJ

Low Offices of ThonosPopwvich

ORDDWP

VS

Case Number | —7 LA %1 I

Defendant

00 0 O00KK

RO OoOoOo Ko

ORDER TR
Plaintiffis) appear ig S .waleze [ }
Defendant(s) appear in person/ é:[ F\\.(‘V\V\ Ju- 2 0 2018
Summeons not served; alias sumnions to issue; return date

= T I

Ch iU ¢
Summons has been properly served on Defendant(s) *&——ﬁfkol_tf*eﬂ.cu_ngw_____

Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for $

plus interest of $ plus attorney fees of $ for a total of § plus court costs.

Defendant(s), having failed to appear or otherwise respond to the summons, is found in default. Judgment for

Plaintiff(s) against Defendant(s) for $ , plus interest of $

plus attorney fees of $ for a total of § plus court costs.

Case set for [_] trial [_] arbitration on ,20 at ___m.in Courtroom
Defendant(s) shall file an Appearance within days of today’s date, or without further Notice to

Defendant(s), the trial date will be stricken and a judgment by default will be entered against Defendant(s) and in
favor of Plainﬁff( s).

NOTICE TO DEFENDANT(S): THIS IS THE ONLY NOTICE YOU WILL RECEIVE OF THE TRIAL,
OR ARBITRATION DATE AND YOUR OBLIGATION TO FILE AN APPEARANCE.

Defendant(s} shall file an answer or other pleading within days of today’s date.

This case is continued on Motion of [_] Plaintiff: [] Defendant; ] By Agreement; O Court;
to_ September (1 2018 at }D:00, @ m. for Y\ng, 0

Case called, Plaintiff(s) fail to appear. Case dismissed for Plaintiff’s failure to prosecute.

rsmis S
Case dismissed with/without prejudice on Plaintiff’s motion.

k]

plus interest of § plus attorney fees of $ for a total of § plus court costs.
After trial of this case, the Court enters a Judgment for Defendant(s) against Plaintiff{s).
COURT FURTHER ORDERS:

- Prawnwit oponted I8 di( & 13 18) do Resppid-

-Defndots gyainked [H  dage(B/31/18) to Rerly,

S

Date:

T T~
Judge /
CV-ORD13: Revised 10/01/08

PRST tvenended (omplonct

- After trial of this case, the Court enters a Judgment for Plaintiff(s) against Defendant(s) for $
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

MCHENRY COUNTY, ILLINOIS
Katherine M. Keefe
Clerk of the Circuit Court
PAUL DULBERG, ) e U [ Etrumcqlll% 11‘:]1}138 lﬁ‘;“;
gl Transaction ID:

Plaintiff, ) _ ; 17LAOD0ATT
V. ) gizcl;lle l_:ulug_tm I!:innis
THE LAW OFFICES OF THOMAS 1. )
POPOVICH, P.C. and HANS MAST, )

Defendants. )

NOTICE OF FILING

TO:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on August 17, 2018 I caused to be filed with the Clerk
of the Circuit Court of McHenry County, Illinois the attached, Plaintiff’s Response to

Defendant’s Motion to Dismiss First Amended Complaint z; Lawi ;

Thomas W. Gooch, I1I, Esq.

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing to whom it is
addressed via the McHenry County 12File Efile System and via email on August 17, 2018.

-

THE GOOCH FIRM

209 South Main Street
Wauconda, Illinois 60084
847 526 0110
gooch@goochfirm.com

office@goochfirm.com
ARDC No.: 3123355
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

PAUL DULBERG, Clerk of the Circuit Court
Plaintiff *“”**Eleclgrunica]l Filed*++
1 Transaction ID: 17111184427
No.: 17 LA 377  17LADODATT
V. aaM 2018

McHe County, Illinois
22nd Judicial Circuit
D o o o o o o o o ok ok ok

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

PV Vo Mt e’’’

PLAINTIFF’S RESPONSE TO DEFENDANTS® MOTION TO DISMISS FIRST
AMENDED COMPLAINT AT LAW

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG") by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants’ THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “Defendants™) Motion to Dismiss states to the Court the
following:

INTRODUCTION

Defendants brought their Motion to Dismiss First Amended Complaint at Law, pursuant
to Section 2-615. (See Defendants’ Memorandum in Support of Defendants® Motion to Dismiss
attached hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that
DULBERG failed to state a claim for legal malpractice. However, after review of the facts in the
Complaint, this Honorable Court will determine that DULBERG"s First Amended Complaint is
sufficient to survive this Motion to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

E A Motion to Dismiss pursuant to section 2-6135 attacks the legal sufficiency of the
Complaint by alleging defects on its face. Weisblatt v. Colky, 265 111.App.3d 622, 625 (1* Dist.
1994). Section 2—-615 motions “raise but a single issue: whether, when taken as true, the facts

1
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alleged in the Complaint set forth a good and sufficient cause of action.” Visvardis v. Ferleger
375 ll.App.3d 719, 723 (1* Dist. 2007), quoting Scott Wetzel Services v. Regard, 271 11l App.3d
478, 480, 208 I1l. Dec. 98, 648 N.E.2d 1020 (1995).

2 When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111. 2d 76, 81 (2004); King v. First Capital Financial Services
Corp. 215 111.2d 1, 12 (2005). A cause of action should not be dismissed on the pleadings unless
it clearly appears that no set of facts can be proved that will entitled the plaintiff to recover.
Zedella v. Gibson, 165 111.2d 181, 185 (1995).

ARGUMENT

(under 2-615)

L. Dulberg sufficiently states a cause of action for legal malpractice against the
Defendants.
¥y In his First Amended Complaint, DULBERG sufficiently set forth the necessary

elements of legal malpractice. “To prevail on a legal malpractice claim, the plaintiff client must
plead and prove that the defendant attorneys owed the client a duty of due care arising from the
attorney-client relationship, that the defendants breached that duty, and that as a proximate
result, the client suffered injury.” Northern lllinois Emergency Physicians v. Landau, Omahana
& Kopka, Ltd., 216 111.2d 294, 306-307 (Il1., 2005).

Z; In the Motion to Dismiss, Defendants allege that DULBERG has not pled

necessary facts. For example, Defendants argue that DULBERG did not plead enough facts as

to what necessary discovery was not conducted under paragraph 31(c) of the First Amended

Complaint (See Motion to Dismiss attached as Exhibit A, pg. 6) This is not true.
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& In that same paragraph, DULBERG gives an example of what type of discovery
was necessary, i.e. hiring a liability expert. (See First Amended Complaint, Exhibit B, §31(c).)

4. Had Defendants conducted expert discovery in DULBERG?s case, the expert
would have opined as to the liability of both Gagnon and the McGuires. DULBERG’s
allegations that an expert should have been hired by MAST is proper because had MAST hired
an expert prior to releasing the McGuires, the expert could have opined as to their liability
which would have resulted in the McGuires staying in the case and DULBERG being able to
obtain a much higher mediation award. Further, this opinion should have been made prior to
settling with the McGuires in order to determine whether $5,000.00 was a reasonable amount.

5. In their Motion, Defendants question why DULBERG’s subsequent counsel did
not retain an expert. (See Motion to Dismiss attached as Exhibit A, pg. 7) In fact, DULBERG
and his subsequent counsel did retain an expert for the mediation and were successful in the
mediation due to the expert’s opinion as to liability. (See First Amended Complaint, Exhibit B,
924, 29.) Thus this issue in Defendants’ Motion is moot.

6. DULBERG also discussed necessary discovery regarding insurance policies of
Gagnon and McGuires. MAST failed to conduct discovery to obtain these insurance policies.
This is evidenced in the First Amended Complaint where DULBERG pled that MAST advised
him that Gagnon’s insurance policy limit was only $100,000.00, when in reality it was later
discovered that the limit was $300,000.00. (See First Amended Complaint, Exhibit B, 13, 22.)
This shows that MAST did not have the sufficient discovery as to Gagnon’s insurance policy.

T Defendants’ next issue with the First Amended Complaint is that DULBERG did

not specify the law pertaining to a property owner’s duties and responsibilities that MAST
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should have been familiar with while representing DULBERG. (See Motion to Dismiss attached
as Exhibit A, pg. 6.)

8. The law that MAST should have understood under paragraph 31(f) of the First
Amended Complaint is premises liability and the liabilities of the parties involved in the
underlying case. “Under the Premises Liability Act, the duty owed by a premises owner or
occupier to an invitee or a licensee is that of ‘reasonable care under the circumstances regarding
the state of the premises or acts done or omitted on them.™ (internal citation omitted) Rhodes v.
Hlinois Cent. Gulf R.R., 172 111.2d 213, 228 (I11., 1996).

9. In this case, DULBERG was an invitee of the McGuires. “An invitee is defined as
one who enters the premises of another with the owner's or occupier’s express or implied
consent for the mutual benefit of himself and the owner, or for a purpose connected with the
business in which the owner is engaged.” Rhodes v. lllinois Cent. Gulf R.R., supra. The
McGuires had a duty of reasonable care to DULBERG as an invitee because DULBERG was
on their property for their benefit, to cut down a tree. (See First Amended Complaint, Exhibit
B, 96.)

10.  MAST’s failure to become familiar with this law or chainsaw ownership liability,
resulted in him coercing and pressuring DULBERG to accept a paltry settlement of $5,000.00
with the McGuries, when in fact their liability was much more, as presented by the expert
during the mediation. Based on this law, MAST would have seen that McGuires as homeowners
did in fact owe a duty to DULBERG.

11.  Also, had MAST reviewed the law on premises liability, he could have considered
the law as to ultrahazardous circumstances and the strict liability of the homeowners. “Illinois

has recognized strict liability principally in two instances:” * * * *(2) when a defendant engages

4
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in ultrahazardous or abnormally dangerous activity as determined by the courts, giving
particular consideration, inter alia, to the appropriateness of the activity to the place where it is
maintained, in light of the character of the place and its surroundings.” (internal citations
omitted) Miller v. Civil Constructors, Inc., 272 1l App.3d 263, 266 (2™ Dist., 1995). MAST
should have considered strict liability as to the McGuires prior to advising DULBERG to settle.

12.  Throughout the First Amended Complaint, DULBERG lists different ways (via
email and in person communication) that Defendants falsely advised DULBERG that releasing
the McGuires from liability was the proper course to take. (See First Amended Complaint,
Exhibit B, §15-21.)

13.  Also, MAST emailed and verbally told DULBERG that if he did not agree to the
$5,000.00 settlement with the McGuires, he would get nothing. (See First Amended Complaint,
Exhibit B, §15-21.)

14. Overall, DULBERG has pled with enough specificity what MAST and/or the
Defendants did improperly to breach the standard of care.

15.  As to the specific allegations relating to Defendants’ concealment of facts to
DULBERG, paragraph 31(k) of the First Amended Complaint, DULBERG stated what was
concealed from him by the Defendants. Defendants concealed from DULBERG the actual
policy limits from the McGuires and Gagnon, concealed facts relating to the explanation of
liability law and what type of duty the McGuires owed to DULBERG, concealed that retaining
an expert witness prior to accepting settlement would have been beneficial to DULBERG’s
case, and concealed the fact that Defendants were handling everything properly when this was

not the truth,
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16.  The facts pled regarding concealment are sufficiently pled in DULBERG’s First
Amended Complaint and must be taken as true in a Section 2-615 Motion.

17.  Next, Defendants argue without any authority that DULBERG was not coerced
because he had time to deliberate over the decision to settle. (See Motion to Dismiss attached as
Exhibit A, pg. 7.) This is not true.

18. DULBERG'’s exhibits to the First Amended Complaint as well as the pleading
itself demonstrate how MAST coerced DULBERG into the settlement with the McGuires.

19.  DULBERG pled that MAST essentially gave him two options: to take the
$5,000.00 settlement or get nothing. DULBERG was coerced into this decision because he was
unaware of any other option and forced to take the only available option.

20.  On multiple occasions, MAST told DULBERG, via email, to accept the
settlement otherwise the McGuires will get out of the case for free. (See First Amended
Complaint, Exhibit B, §15, 16.)

21.  DULBERG also pled that MAST verbally told him that he had no choice but to
execute a release of the McGuires and accept the $5,000.00. (See First Amended Complaint,
Exhibit B, §17.)

22.  Defendants also argue that Exhibit E to the First Amended Complaint shows that
DULBERG had time to deliberate over the decision and thus could not have been coerced. (See
Motion to Dismiss attached as Exhibit A, pg. 7.) This is not true.

23.  Exhibit E to the First Amended Complaint is an email from DULBERG to MAST
stating that the release was signed and put in the mail. Exhibit E further shows DULBERG’s

continued hesitation over the $5,000.00 settlement however, based on the information that
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MAST had told him, DULBERG said that he “trusted his judgment”, See Exhibit E to the First
Amended Complaint.

24.  “Coercion” and “duress™ have essentially the same meaning: overpowering
another's free will by imposition, oppression, or undue influence. Crossroads Ford Truck Sales,
Inc. v. Sterling Truck Corp., 341 1ll.App.3d 438, 446 (4" Dist., 2003). MAST continuous verbal
and written threats to accept the settlement or get nothing resulted in DULBERG thinking (based
on what his attorney was telling him) that he had no other choice but to accept this small
settlement.

25.  More importantly, whether DULBERG was coerced or acted willingly is a
question of fact. Schwartz v. Schwariz, 29 Ill.App. 516, 527 (4™ Dist., 1889).

26.  The pleading and exhibit show that DULBERG made the decision to settle after
meeting with MAST in person, and MAST telling him that he had no choice but to accept the
settlement. DULBERG acted quickly to accept the settlement based on the information that
MAST told him that if he would not accept it, the offer would be withdrawn and the McGuires
would be successful on a summary judgment motion.

27.  Simply because Exhibit E states that the release was mailed weeks later, does not
mean that DULBERG was not coerced into accepting the settlement based on the information
that he was given by his attorney whom he trusted.

28.  In any event, the issue of coercion must be left to the trier of fact to decide after
all evidence is obtained and at this point, determining a factual question on a Motion to Dismiss
would be inappropriate.

29.  Last Defendants raise the issue of proximate cause as to MAST’s improper

determination of Gagnon’s insurance coverage limit being $300,000.00 and not $100,000.00.
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(See Motion to Dismiss attached as Exhibit A, pg. 7.) As argued above, this allegation supports
DULBERG’s argument that MAST did not conduct the proper discovery, as evidenced by the
incorrect policy limit. Had MAST not breached the standard of care and had he conducted proper
discovery, DULBERG would have had the correct policy amount for Gagnon, and would have
the insurance policy for the McGuires in order to make an informed decision as to settlement.

30. In DULBERG’s case, he was forced to settle for an amount less than he would
have reasonably received. After mediation, DULBERG was allowed only to recover to the extent
of Gagnon’s policy limits. (See First Amended Complaint, Exhibit B, 424, 27, 29.) Had MAST
not allowed the release of the McGuires, DULBERG could have reasonably been able to collect
the remainder of the mediation award against the McGuires. “Attorney malpractice action should
be allowed where it can be shown that the plaintiff had to settle for a lesser amount than she
could reasonably expect without the malpractice.” Brooks v. Brennan, 255 1ll.App. 3d 260, 270
(5™ Dist., 1994). Thus, DULBERG properly brought a malpractice against the Defendants.

31.  The allegations set forth as to the legal malpractice by DULBERG in his First
Amended Complaint are not conclusions and when taken as true, are sufficient to withstand a
Section 2-615 dismissal.

32. DULBERG has proven that the actions and inactions of the Defendants have
caused DULBERG damages. (See First Amended Complaint, Exhibit B, 31, 32.) Any dispute
as to the proximate cause and damages must be left to the jury as it is a factual question. The
issues of proximate cause and damages must be determined by a jury or trier of fact after all
proper evidence and testimony is presented at trial. Proximate cause is a question of fact to be
decided by a jury. (internal citation omitted) (Emphasis added) Hooper v. County of Cook, 366

. App.3d 1, 7 (1* Dist., 2006). “The determination of damages is a question of fact that is

8
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within the discretion of the jury and is entitled to substantial deference.” (Emphasis added.)
Linhart v. Bridgeview Creek Development, Inc., 391 1lLApp.3d 630, 636 (1% Dist., 2009).

33.  Defendants in their Motion to Dismiss are requiring of DULBERG to plead his
entire case in a single Complaint. “Plaintiff is not required to prove his case at this stage of the
pleadings and the damages as alleged are sufficient to show he was damaged by Defendants’
actions and cause of action for legal malpractice. Fox v. Seiden, supra, at 294; Plaison v. NSM

| America, Inc., 322 [Il. App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the
pleadings stage, so a claimant need only show a possibility of recovery, not an absolute right to
recover, to survive a 2-615 Motion.”). Here, DULBERG has shown at least a possibility of
recovery based on the malpractice of Defendants, thus should survive Defendants’ 2-615 Motion.

34.  Accordingly, this Honorable Court should deny Defendants” Motion in order to
allow the case to be fully and properly litigated.

CONCLUSION

After review of the allegations in the First Amended Complaint and taking the allegations
as true, this Honorable Court must find that DULBERG has properly stated and pled a claim for
legal malpractice. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a Second Amended Complaint to include any other
facts this Court deems appropriate.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies
Defendants’ Motion to Dismiss and for all other relief this Honorable Court deems equitable and
just. If this Court grants Defendants” Motion to Dismiss, PAUL DULBERG prays for a

reasonable amount of time to file a Second Amended Complaint.

Received 08-17-2018 09:29 AM / Circuit Clerk Accepted on 08-17-2018 10:10 AM / Transaction #17111184427 / Case #17LA000377
Page 9 of 42







Respectfully submitted by
THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

YAy MY,

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, 1L 60084
847-526-0110
gooch@goochfirm.com

office(@goochfirm.com
ARDC: 3123355
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Katherine M. Keefe
Clerk of the Circuit Court
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
PAUL DULBERG, )
)
Plaintiff, )
)
V8. ) No. 17LA000377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )]

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED LAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

7 TION
The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of

Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (*Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafier, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.

1624970.1
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires® settlement offer. He has attempted fo state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case™).

II. PROCEDU ISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

111 TA NT OF S

A. The Following Facts Can Be Gleaned From The First Amended Complaint

xhi and [ its
On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 18). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
16249701

Received 07-05-2018 03:38 PM / Circuit Clerk Accepted on 07-05-2018 04:08 PM / Transaction 17111173529 / Case #4 TLADDO3TT

Received 08-17-2018 09:29 AM / Circuit Clerk Accepted on 08-17-2018 10:10 PAW ‘?’lﬂi%—ﬁction #17111184427 | Case #17LA000377
Page 12 of 42







LA 178. (Exhibit 2, § 9, and Exhibit 2B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, ] 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, §21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and

received that opinion on or about December 16, 2016. (Exhibit 2, § 28-29).

B. Alleged Acts of Negligence
Popovich’s and Mast’s alleged malpractice revolves around the settlement of the

underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in § 31, subsections a) through o) inclusive. Paragraph 31 states as
follows:

31.  MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

| The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 24, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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c) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00" and no insurance company would
pay close to that,

iy} Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

b Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion™,

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG's

damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBE AILS TO STATE IM FOR LE

MALPRACTICE UNDER 735 ILCS 5/2-615

A.  Legal Standard
It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff

to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 IlL
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 Tl1. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 TIL. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 Ill.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 11l. App. 3d 344, 349 (1* Dist. 1995). The injuries

5
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5") 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 I11. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B.  Dulbe Plead Facts in Suppo is Conclusory Allegations
Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to

plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under [llinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? ( 31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (Y31 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(] 31 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire's breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in § 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.

7
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS
PAUL DULBERG, )
Plaintiff, g
V. :};- No. 17 LA 377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendant. g

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafler also referred to as “POPOVICH™), and HANS MAST (hereinafter also referred to as
“MAST"), states the following:

1 ¢ Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C,, is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5 Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG
lived in the same area. |

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG?’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  An implied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti::Jn existed against Caroline McGuire and William
McGuire.

13.  Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00.

15.  On November lﬂ, 2013, MAST wrote two emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens efc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17.  On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing.

18. DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19,  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled properly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Pmail attached
as Exhibit F.)

23,  MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24.  Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00, However, due lo the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

29, It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST

and POPOVICH did not properly represent him by pressuring and coercing him to accept a

i i e Bl e S i b h et

settlement for $5,000.00 on an *all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires) -
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

e)  Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g)  Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as

P g b

against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;
i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;
i) Coerced DULBERG, verbally and through emails. into accepting the settlement ,
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but .
to accept the settlement or else “the McGuires will get out for FREE on a motion™.
k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a .
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;
1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;
m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG's damages;

0) Were otherwise negligent in their representation of DULBERG.
32. That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

YAy MY,

Thomas W. Gooch, 111

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:

o 6 Mo

Thomas W. Gooch, I1I

Thomas W. Gooch, I11
THE GOOCH FIRM
209 5. Main Street
Wauconda, [L 60084
847-526-0110

ARDC No.: 3123355

gooch@goochfirm.com
office@goochfirm.com
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2 My gttorney agrees to make no @ i logal s \
B e Y agrees to ma _mnlmgefar-!agalmim-tmlm_samw -
A m,yn Thnppt'c:t'ﬂ of any settlement amaint cannot benmdewimw_tmymﬂwk;eﬂ

Date .'.

Date:
LAW. OFFICES OF THOM; e T —
3416 West Bim Street OMAS J. POPOVICH, P.C.,
MeHenry, llinois 60050
B815/344-3797
’ EXHIBIT
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From: Paul Dulberg <pdulberg @comcast.net>
Subject: FPwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulbarg®@comcast.net

From: Paul Dulberg <pdulberg@comcast.net>
Date: Movember 20, 2013 at 7:26:53 AM CST

To: Hans Mast

Subject: Re: Dave's Best and oldest friend John

Moming Hans,

Ok we can meet. | will call Shella today and set up a time.

Please sand me a link to the current llincis statute citing that the property owner is not liable for work done on their property
resUfting in injury to a neighbor.
!rhmmnmysaﬂnmarn_.rlinkstﬂrmmi::aseIaw!nmiaaraauuuldbehehfurasm&'.

Paul

Paul Dulbarg
BAT-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast

Paul, lats meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whather

friend, son or otherwise) who doss the work on his ime, using his own independent skills. Here, | deposed the McGuires, and

they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simpla. We don't have to accept the $5,000, but if we do not, the McGuires will get

out for FREE on a motion. So Lhal's the situation.

—=- Driginal Message —

From: MPWMW

Sent: Tue, 19 Hml' 2&13 ﬂZ.EQﬁB -OUIJ!J (UTC)

Subject: Re: Dave's Best and oldest friend John

ifstildm'tgathawhwmn'! fesl responsible for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they did't supervise the work close snough but they did overses much of the days
activity with David. Just because Dave was doing the work doesn't mean they wera nat trying to tell their kid what to do, They told
him planty of times throughout the day what to do. How Is that not supervising?

Paul

Paul Dulberg

BAT-497-4250

Sent from my iPad

On Nov 18, 2013, at B:07 PM, Hans Mast <hansmas! @ comeast.net> wrote;

Paul whether you fike it or not they don't have a legal liability for your injury because they were not directing the work. So if we
do not accept their 5000 thay will simply file a motion and get out of the case for free. Thal's the only other option is lefting them
file motion getting out of the case

Sent fram my iIPhone

On Mov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg @ comcast.net> wrota:

Only 5, That's not much at all,
Is this a take it or lsave it or do we have any other oplions?

If you wanl a negligence case for the homeownars ask what happened immediately after the accidant.

Neither of them offered me any medical assistance nor did either of them call 811 and all Carol could think of besides calling
David an idiot was calling her homeowners insurance.

i_C
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They all laft me out in the yard screaming for help while they were busy making sura they were covered.
She even went as far as to finally call the Emergency Room after | was already there just to tell me she was covered.

How sslfish are peoples when they worry about if their insured over helping the person who was hurt and bleeding badly in
their yard.,

I'm glad she got her answer and had to share it with me enly to find out her coverage won't even pay the medical bills,
I'm not happy with the offer.

As lar as John Choyinski, he knows he has to call you and said he will tomormow.

Paul

Pau! Dulberg
B47-457-4250
Sant from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.nat> wrote:
I waiting to hear from John. | tded calling him last week, but no one answered.

In addition, the McGuira's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
mation at some point, so my suggestion Is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....

Let ma know what you think..

Hans

—— Original Message -----

From: Paul Dulberg <pdulberg@comeast.nat>

To: Hans Mast <hansmast@comcast net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

| am leaving your number with him as he has agreed to talk with you about David Gagnon.

| balisve he will try and call sometime tomaormow.,

Paul

Oh and | know that nothing that happened right after the incident makes any differance as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his aclions towards me or any other human being is enough to
su@ the shit out him alone. It is the things that happened afterwards that upsel me the most.

Sorry for the rant but Dave was a complete ass &ll the way and desarves this.

Paul Dulberg

BAT-497-4250

Sent from my iPad
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| The I_aWdOfﬂEES of Thomas J. Pop;:mich PC.

: 3416 W. Bum Srer
_Mr:Hmm, TLuvois 60050
TeLEPHONE; 815,344,3797
Haws A, Masr Wine, papevichiaw.com Mark J. Voo
Jatin A, Kok J’AM?; P. T
January 24, 2014 Tugesa M, Prusisn j
:
Paul Dulberg
4606 Hayden Court
McHenry, IL 60051
RE:  Paul Duiberg vs. David Gagnon, Caroline McG:
tedre and BT M,
MecHenry Connty Case: 13 LA 178 “ cliee
B o e e e e e e o

g{xﬁmﬁﬁnﬁﬂm Ef:n;t;l aﬂlin}l;;sa and E#ttlam?t Agreement from defense counsel for
. gase and refum it to m -address
stamped envelope at your eerliest conveniene, e enclosed el N

Thank you for your cooperation. :
Very truly yours,

smq '.

Enclosure i

WAURBGAN Oy

210 Nowrs Mazray Lerrrag
Ko Jo. Aviwin
Wienmcan, L 60085

o | TLADDOSITT
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mwlm I:; PtliL DULI-EIERG shall be the responsibility PAU{M DULBd . glIliloﬁn
ol not limited to, eny Medicare fiens. Any and af
Medicare's ﬂgtlfmﬁf :ﬁmgﬂse?wm, o e =
of reim if any, shall ' :
respensibility, and not the responsibility oﬂ?}'um paiﬁalf refgu% h[:mUli;jBERG g

b, That any outstandi
ng medical expenses are PA DULBERG"
mm%ikb[{l}i? and all payment of medioal expenses m% shall be ﬂ?ﬁ?
DULBERG’s responsibility, and not the responsibili ty of the parties released
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¢ That PAUL DULBERG emnnify
agrees to save and hold h
parties releassd Mnmhstwahhsmﬂaétmﬁmm

IT IS FURTHER AGREED AND compromise
f UNDERS j
admwmddiuplmdﬂlmmmﬂnn!iabiﬂv is mﬁﬁamﬂ%’?* i

IN WITNESS
| WHEREDF,HmvahamunhaetnnrhmdmﬂMunmudatumfhrﬂz

PAUL DULBERG
STATEOFILLINOIS
COUNTY OF MCHENRY ;SE'

PAUL DULBERG Ppersonally
N e sy appeared before me th_is date and acknowled
audmp fommhﬂ:ﬂmdm MMMMﬁMomhmtmmggxtﬁ

Dated this day of Yanuary, 2014,

Notary Public
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: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire seftlement

» December 28, 2015 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: January 29, 2014 at 1 59:31 PMGET

Subject: Re: McGuire settiement

Ok, it's signed and In the mail.

Hape that some yahoo in the govt. doesn't someday decide to go aller everyone they think they might get a dollar out of and end up
halding me responsible for the McGuires fees incurred while they fight it out,

I'm not in the businass of warranting, insuring or protecting the McGuires from government. Especially for only & grand. For that kind
of protection it could cost millions but | trust your judgsment,

Paul

Paul Dulberg
B4T-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AM, Hans Mast <hansmast@comcast net- wrole:

S50 has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

—— Original Message —
From: Paul mmmW

Sent: Wed, 29Jan 21]14 1? 4?39-00130' (UTC)

Subject: Fie: McGuire settlement

What and why do those questions have any relevance at all and why do they need to be part of this agreement?
Particularly the one about being efigible.

Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement bilind o the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them In any way?

It would drive David's ego crazy if he thought it was a lange sum and was banned from sesing how much it is.
Paul Dulberg

B4T7-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hana Mast <hanamast@®

Sant Wed, ze.lmanm Isiammmm}
Subject: McGuire settlement

Hera is a copy of the first page.

It has check boxes and one of the check boxes says;
| am not aligible to receive 551 or SSDI,

Another says;

| am net receiving 5381 or SSDL

As you know, | have applied for 301 and SS1
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fuwd: Memo
Date: December 27, 2016 6:11:20 FM CST
To: paul_dulbarg@comcast net

From: Paul Dulberg <pdulberg@comcast.net>
Date: February 22, 2015 at 7:42.25 PM CST

To: Hans Mast <hansmast@att.nat>
Subject: Re: Memo

To belisve David's version of evants you must believe | was commilting suiclde,
Who in thair right mind puts his amm into a chainsaw?

| figured you would cop out again...

Mow I'm left wondering...
How hard is it to sue an aity?

And yes | am and have besn looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut mysalf?
Of coarse he cut me.

Next issue pleass?

Paul Dulberg
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@alt net> wrote;

Paul | ne longer can represent you in the case. We cbviously have differences of opinion as to the value of the case. I've been
telling you over a year now the problams with the case and you just don't see them. You keeo telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accident because we still have lo prove that the defendant
was at fault. While you think 1t is very clear - it is not. My guess is that seven out of 10 times you will lose the case oulright. That
means zero. That's why | have been trying to convince you to agree 1o a seitlerant. You clearly do not want to. Thera's only
$100,000 in coverage, Allstate will never offer anything near the policy limits therafore there's no chance to setlle the case, The
only altemative is to take the case fo trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my iPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @ comcast. net= wrobe:

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected.

| know I'm being confrontative about all of this but let's face it, my working days are over let alone a career | have been building
gince | was in high school. My dreams of family are over unless | have enough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, scrap booking, crafls, ete... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.
I need somaone whao is on my side, top of thelr game and will see to it that I'm comfortable after all this Is over.
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** FILED ** Env: 2042006
McHenry County, lllinois
17LA000377

Date: 8/30/2018 4:14 PM
Katherine M. Keefe

Clerk of the Circuit Court

279517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

N’ N N N N N N N’ N N

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS
PLAINTIFE’S FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Reply in Support of Defendants’ Motion to Dismiss Plaintiff’s
First Amended Complaint at Law with prejudice, and state as follows:

1.  INTRODUCTION

Dulberg’s Response misses the point, and adds facts and theories that are not contained in
his pleading. He now asserts that Mast failed to become familiar with the law of “chainsaw
ownership liability” (Res. p. 4, §10), and that Mast “could have considered” the law as to
ultrahazardous circumstances and the strict liability of the homeowners. But these facts and
theories are not plead, and cannot be inferred from his First Amended Complaint. Moreover,
what potential theories of recovery “could have been considered” [by a lawyer being sued for
malpractice] is not the standard. Dulberg must ultimately demonstrate that he would have

prevailed against the landowners in the case within the case. Instead, Dulberg fails to plead, or

1628619.1
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now argue, facts and law that would have imposed liability upon a homeowner for an accident
which occurred when their adult son and his buddy were trimming a tree in the backyard. There
is no allegation that the McGuire’s were supervising the work, or that they owed some duty to
supervise. Dulberg does not allege what they did wrong, only that they were liable.

II. DULBERG FAILS TO ADDRESS PROXIMATE CAUSE-THAT
HE WOULD HAVE PREVAILED BUT FOR MALPRACTICE

A fundamental omission from Dulberg’s pleading and his argument, is that he has not
plead (and will be unable to establish), that he would have prevailed in the underlying case

against the landowners. The cases upon which he relies do not support his contentions.

A. Negligence

Dulberg’s pleading still relies only on conclusions about the potential liability of the
landowners, and not facts or law. The case upon which he relies for the proposition that the
landowners would have been liable to him (had he not settled with them) is unavailing, and
simply sets out elements of premises liability law in Illinois. Dulberg cites Rhodes v. Illinois
Cent. Gulf R.R. 172 Ill. 2d, 213, 228 (1996) to inform the court that the “duty owed by a
premises owner or occupier to an invitee or a licensee is that of “reasonable care under the
circumstances regarding the state of the premises or acts done or omitted on them.” But he fails
to plead facts here about how the McGuire’s breached any duty to him, or how they did not use
reasonable care under the circumstances when Dulberg volunteered to assist their adult son in
trimming a tree. What did they do wrong?

Notably, Rhodes involved an alleged wrongful death of an intoxicated trespasser on the
property of the defendant railroad. A Chicago police officer found the deceased laying on a
bench on the defendant’s property. The police took him to the hospital where he eventually died.

The plaintiff’s estate was awarded a significant verdict at trial by the jury. The Illinois Supreme

1628619.1
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Court reversed and remanded, ordering a new trial with instructions consistent with its holdings
(and instructing the jury to determine whether the decedent was a trespasser or invitee). The
case is simply not on point.

B. Strict Liability

For the first time, Dulberg raises in his Response (p. 4, 11) an allegation that “had
MAST reviewed the law on premises liability, he could have considered the law as to
ultrahazardous circumstances and the strict liability of the homeowners.” He then cites to a case,
apparently to reference one element of strict liability analysis (vis a vis landowners). But Miller
v. Civil Constructors, Inc. 272 Ill. App. 3d 263, 266 (2nd Dist. 1995) is not helpful to him. In
Miller, the plaintiff appealed the dismissal of his strict liability claim against a construction
company and a city, after he was hit by a stray bullet which ricocheted during the course of
firearm target practice at a nearby gravel pit. The appellate court afﬁrmed the dismissal. “Under
the circumstances presented, we hold as a matter of law that the discharge of firearms is not an
ultrahazardous activity which would support plaintiff’s strict liability claims.” (Miller at *265).
Dulberg fails to analyze Miller and explain how it is applicable here, which it is not.

One attorney may handle a case differently from another attorney, but these differences
do not amount to a breach of the standard of care. In a legal malpractice case in Illinois, more is
needed than a suggestion that an attorney “could have considered” a particular theory, and did
not. A legal malpractice plaintiff must plead and prove that he would have been successful in the
undertaking. Here, Dulberg must plead that he would have been successful in prosecuting a
strict liability case. The fact is, he cannot support the factual or legal assertion that backyard
chainsaw tree-trimming is a strict liability proposition. Moreover, his bare allegations that a
liability expert should have been retained, as a red herring. There is no factual allegation as to
why such an expert mattered.

1628619.1
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IIIl.  DULBERG FALLS SHORT IN ALLEGING THAT HE WAS MISLED

Dulberg fails to specify how he was misled. Even if Mast made a mistake about the
McGuire’s insurance coverage, it made no difference, and there is no damage. Dulberg cannot
explain why $300,000 versus $100,000 in coverage made any difference, when he settled for
$5000. Had the he settled for $99,999.99, his argument for damages may be colorable. In any
event, he alleges no facts in support of the allegation that facts were “concealed.” His other
allegations that Mast concealed facts, include a quantum leap, now arguing in the Response at p.
5, 915, that Mast concealed facts relating to the explanation of liability law and what type of duty
the McGuires’s owed. This is absurd, given that Dulberg still has not alleged what the duty was,
how it was breached, or in laymen’s terms—what the McGuire’s did wrong.

IV. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss
Plaintiff’s Complaint First Amended Complaint at Law with prejudice, and for any further relief

this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com

4
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served
through the McHenry County I2File Efile System and by email on the 31st day of August, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, II
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
goochgoochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
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* FILED ** Env: 2252992

McHenry County,

lllinois

17LA

Date: 9/19/2@18 10
Katherine M

Clerk of the Circui

STATE OF ILLINOIS )
SS:

~

COUNTY OF MCHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

VsS.
No. 17 LA 377
THE LAW OFFICES OF THOMAS
J. POPOVICH, P.C., and
HANS MAST,

—_— v e e e ~— ~— ~— ~— ~—

Defendants.

ELECTRONICALLY RECORDED Report of
Proceedings had in the above-entitled cause before
The Honorable Thomas A. Meyer, Judge of the Circuit
Court of McHenry County, Illinois, on the 12th day of
September, 2018, in the McHenry County Government
Center, Woodstock, Illinois.
APPEARANCES:

CLAUSEN MILLER, PC, by:
MR. GEORGE K. FLYNN,

on behalf of the Defendants.

D00377
01 AM
Keefe
I Court
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1 THE COURT: Counsel, which one you on?

2 MR. FLYNN: Dulberg.

3 THE COURT: Is opposing counsel here?

4 MR. FLYNN: She's not. I received an email. She

5 | said she was going to be late. She's in Waukegan.

6 THE COURT: I'm sorry, how late?

7 MR. FLYNN: I'm not sure how late, Judge. She said
8 | she's in Waukegan. Mr. Gooch was apparently ill today,

9 | so she's going to be covering today's hearing.

10 THE COURT: And she's in Waukegan now?

11 MR. FLYNN: She's in Waukegan. Originally thought
12 | she might be able to be here by 10:30, but she said the

13 [ judge stepped up 15 minutes late on her other matter,

14 so --
15 THE COURT: I mean, that's about an hour drive.
16 MR. FLYNN: The email I received was -- I was 1in the

17 | car as well, so 10 or 15 minutes ago.
18 THE COURT: Okay. See if you can email her and find

19 | out if we can get an ETA.

20 MR. FLYNN: Okay.

21 THE COURT: And we'll work from there.
22 MR. FLYNN: Okay. Thanks, Judge.

23 THE COURT: Thank you.

24
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1 (Whereupon, the above-entitled cause
2 was passed and subsequently recalled.)
3 THE COURT: Okay. Counsel, if you can approach. So

4 | Dulberg versus Mast.

5 MR. FLYNN: Good morning, Your Honor. George Flynn
6 | on behalf of the defendants. I did -- I received

7 | communication from counsel. She was walking to her car
8 | at the Waukegan courthouse at 11 -- I'm sorry, at 10:10,

9 | and she indicated that her GPS estimated she would

10 | arrive here at one hour and six minutes.

11 THE COURT: 11:30-1ish. Fair?
12 MR. FLYNN: Fair.
13 THE COURT: All right. Well, rather than delay

14 | this, I'm going to rule from the bench based upon my

15 | review of the amended complaint and consideration of the
16 | briefs in support of and opposition to.

17 I'm going to strike the complaint. The basis
18 | of my decision is I think the complaint states a cause
19 | of action, but there are so many things in there that

20 | are unsupported by factual allegations that I think it
21 | best just to deal with them now rather than at a later
22 | date. I reviewed -- and I'm looking for the specific

23 | allegations of negligence within the amended complaint.

24 | I felt that in paragraph 31, subparagraph (a) included
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enough of a fact that I -- I'm going to tell you the
ones I think can stand. Then I'm going to strike the
rest of them and try to explain it. I think paragraph

(a) gave me enough of a fact that I would allow it to

stand. I felt that (b) was a conclusion; (c) was
redundant of (a); (d) I was going to allow to stand, it
alleges something; (e) I was going to allow to stand;
(f) is a conclusion, it's not a fact -- Where are we?

-- (g) I'm just going to strike, it's a conclusion;

(h), it's a conclusion, strike it; (i) it's a
conclusion, strike it; (j) I'm going to allow to stand;
(k) I'm -- I'm going to strike. It says there were

necessary facts, but doesn't tell me what those
necessary facts were. I think an allegation of coercion
can stand, but I'm not quite sure what it is we're
alleging.

MR. FLYNN: So just to clarify, Judge, you're ruling
that there can be an allegation of coercion, but it's
not supported by facts here --

THE COURT: Yeah.

MR. GLYNN: -- under the 615 standard?

THE COURT: Yeah.

MR. GLYNN: Okay.

THE COURT: (1) there might be some facts in there,
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but I'm not sure what they are, so I'm going to strike
it. I mean, there might be a factual basis to support
what they're getting at, but I don't know what it is. I
don't think it's supported, so I think it's a
conclusion. I'll strike -- (m) is a conclusion, I'1ll
strike it; (n) is I think duplicative of (a) and (c);
and (o) is just a conclusion.

I will allow them to replead because I think
the ones I've -- and I hate to make you the note-taker,
but it saves you a return trip, and I was going to ask
questions, but these -- this is what I felt about the
allegations in the complaint. I think there is -- this
-- for going -- as far as going forward is concerned, if
there were more paragraphs that weren't conclusions, I
might have allowed the complaint to stand and just
strike -- strike them on their face rather than go
through the trouble of re-pleading. Unfortunately, most
of the paragraphs were conclusions that I felt had to be
stricken, and I'm dealing with that now. As a result,
I'm striking the complaint.

Plaintiff gets to re-plead and the -- and if
they just -- and if they 1limit it to the ones I've
allowed to stand that I've advised you about that I

think are adequate, then I'm going to -- I would deny
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future 615 based on the same concepts.
Does that make sense?

MR. FLYNN: I -- without having gone through each of
the subparagraphs, yes, I understand the Court's ruling.
I think that the general theme of our motion was that
the plaintiff hasn't set forth what a breach of any duty
would have been as far as the McGuires and what legal
standard they would have been held to and how they
breached that.

THE COURT: I think --

MR. GLYNN: Just because they're a land owners and
an accident happened on their property doesn't mean
they're liable on this.

THE COURT: And I -- actually, I take that back. I
agree, but I think that there was enough implicit in the
allegations that I still felt that there was going to be
an adequate cause of action, and to clarify what I said
earlier, I would agree that they've got to explain that
better, but it's -- I probably -- since I'm striking the
complaint, I'm going to direct them to do that. I felt
that I could read enough in here to understand what they
were getting at, that I wouldn't have struck the
complaint solely on that basis.

Does that answer your gquestion?
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MR. FLYNN: I think so.

THE COURT: Okay. There's a lot to unpack here, but
I think that there are enough allegations and enough of
an understanding of where they're going that I think
they're going to be able to state a cause of action, at
least insofar as 2-615 is concerned.

We'll see what they say in their new complaint.
Do you want to give them 28 days --

MR. FLYNN: Sure.

THE COURT: -- to file?

What would you like to do? Twenty-eight after
or --

MR. GLYNN: Yes.

THE COURT: Okay. So let's put the case out
60 days. That will each give you plenty of time, and
that will take us to November 13th. That is a Tuesday.
Does that day work for you?

MR. FLYNN: Yes.

THE COURT: Okay. And for purposes of the record,
we were advised that -- about 10:15 that plaintiff's
counsel was about an hour drive away having been
detained in Waukegan. As a result, I just decided to --
rather than continuing the hearing and going through the

process I just did, I would provide my ruling and save
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24

everybody some effort.

Questions?

MR. FLYNN: 9:00 o'clock status on November 13th?

THE COURT: Yes.

Mr. Dulberg, any questions? I don't really
want you to get substantively involved because you're
represented, but do you want any clarification of
anything I just said?

MR. DULBERG: Clarification, no. But I will say
that I don't think that we should have to try the case
in the pleading.

THE COURT: And you don't have to. And that's not
what I've said. That's not what he said. But there are
certain allegations that I didn't feel were adequate and
that's the basis of my dismissal.

MR. DULBERG: (Inaudible) .

THE COURT: I don't want you to argue too much
because, again, you've got an attorney and I don't want
to involve you. I just -- Do you have any questions?

MR. DULBERG: No.

THE COURT: Okay. All right. Counsel, if you could
draft the order.

MR. FLYNN: I will, Judge, based on my -- the

note-taking that I did, and can I reference the
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1 | transcript. This is recorded, I believe, --

2 THE COURT: Yeah.

3 MR. FLYNN: -- Ccorrect?

4 THE COURT: Yeah, that's fine.

5 MR. FLYNN: Okay.

6 THE COURT: Yeah, I think they're going to need the

7 | transcript probably to get through all that.

8 MR. FLYNN: Fair enough.

9 THE COURT: Okay? Thank you.

10 MR. FLYNN: Thank you, Judge.

11 (Which was and is all of the evidence
12 offered at the hearing of said cause

13 this date.)
14
15
16
17
18
19
20
21
22
23

24
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10

STATE OF ILLINOIS )
SS:

~

COUNTY OF MCHENRY )

I, Stacey A. Collins, an Official Court
Reporter for the Circuit Court of McHenry County,
State of Illinois, do hereby certify that I reported in
shorthand the proceedings had in the above entitled
cause and that the foregoing is a true and correct

transcript of all the proceedings heard.

] /i

h [ (et linz
C\/L&zié-"j AL T LLLes
/ /|

U

Stacey A. Collins, CSR
Official Court Reporter
License No. 084-002377

Received 09-19-2018 12:31 PM / Circuit Clerk Accepted on 09-19-2018 01:52 PM / Transaction #2252992 / Case #17LA000377

Page 10 of 10












17LA000377--2018-10-09--MOTW_0034.pdf

** FILED ** Env: 2483569
McHenry County, lllinois

17LA000377

Date: 10/9/2018 3:14 PM
Katherine M. Keefe
Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No. 17 LA 377

v,

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

R T W T W g

MOTION TO WITHDRAW

NOW COMES Thomas W. Gooch, Il and THE GOOCH FIRM as and for their Motion
to Withdraw their Appearance on behalf of Plaintiff, PAUL DULBERG, and in support of the
Motion as aforesaid, state to the Court the following:

1) That serious and substantial differences in the handling of this case have arisen
between the client and the undersigned.

2) That there has been a complete and irretrievable breakdown in the attorney-client
relationship, communications and the handling of this matter, making further representation of
the Plaintiff impossible under these circumstances.

3) That Plaintiff should be given 21 days or longer to retain new counsel or to file a pro
se appearance, and until such time as he has retained new counsel or filed his pro se appearance,
all notices should be sent to:

Mr. Paul Dulberg

4606 Heydew Ct.
McHenry, IT. 60051
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WHEREFORE your movant prays this Honorable Court grant THE GOOCH FIRM and
Thomas W. Gooch, I1I leave to withdraw their appearance on behalf of Plaintiff, PAUL

DULBERG, instanter, and for any other relief deemed equitable and just.

Respectfully submitted by, by
THE GOOCH FIRM,

A

“Thotmas W. Gooch, 1T

Thomas W, Gooch, 111
THE GOOCH FIRM
209 S. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
gooch@goochfirm.com

office@goochfirm.com
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** FILED ** Env: 2464567
McHenry County, lllinois

17LA000377

Date: 10/9/2018 12:00 AM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff, Case No.: 2017 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

N = N N N N N N

Defendants.

NOTICE OF FILING

To:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on October 8 2018 we filed with the Clerk of the Circuit
Court of McHenry County, Illinois, the attached: Proof of Service of Discovery Documents to
Defendants.
Thomas W. Gooch, 111
Thomas W. Gooch, III

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that she served a copy of the foregoing to whom it is
addressed via McHenry County E-file system and email from Wauconda, Illinois on October 8,
2018.

Thomas W. Gooch, 111
Thomas W. Gooch, III

THE GOOCH FIRM

209 S, Main Street
Wauconda, Illinois 60084
847 526 0110
gooch@goochfirm.com

office@goochfirm.com
ARDC No. 3123355
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** FILED ** Env: 2483569
McHenry County, lllinois
17LA000377

Date: 10/9/2018 3:14 PM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

No.: 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

N N N N N N N N

NOTICE OF MOTION

TO:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

Please take notice that on October 15, 2018 at 9:00 a.m., or as soon thereafter as counsel
may be heard, | shall appear before The Honorable Judge Meyer in Room 201, or any judge
sitting in his stead, in the courtroom usually occupied by him in the McHenry County Courthouse,
Woodstock, Illinois, and then and there present, Motion to Withdraw.

/s/Thomas W. Gooch, Il
Thomas W. Gooch, 111

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that he served a copy of the foregoing to whom it is addressed
via email and Odyssey E-filing system from Wauconda, Illinois on October 9, 2018, before 5:00
p.m.

/sIThomas W. Gooch, 1l

Thomas W. Gooch, 111
THE GOOCH FIRM

209 South Main Street
Wauconda, Illinois 60084
847-526-0110

ARDC No. 3123355
gooch@goochfirm.com
office@goochfirm.com
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** FILED ** Env: 2464522
McHenry County, lllinois

17LA000377

Date: 10/9/2018 12:00 AM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff, Case No.: 2017 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

N = N N N N N N

Defendants.

PROOF OF SERVICE OF DISCOVERY DOCUMENTS

To:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

I HEREBY CERTIFY THE FOLLOWING DOCUMENTS WERE SERVED TO THE
ABOVE NAMED:

1) Plaintiff’s First Request for Production of Documents to Defendants;
2) Plaintiff’s First Set of Interrogatories to Defendants; and
3) Plaintiff’s 213(f) (1)(2) & (3) Interrogatories to Defendants.

Via McHenry County E-file system and email from Wauconda, Illinois before 5:00 p.m.
on October 8, 2018.

Thomas W. Gooch, III
Thomas W. Gooch, III

THE GOOCH FIRM

209 S, Main Street
Wauconda, Illinois 60084
847 526 0110
gooch@goochfirm.com

office@goochfirm.com
ARDC No. 3123355

Received 10-10-2018 08:09 AM / Circuit Clerk Accepted on 10-10-2018 03:08 PM / Transaction #2464522 / Case #17LA000377
Page 1 of 1




mailto:gooch@goochfirm.com


mailto:office@goochfirm.com









17LA000377--2018-10-10--MOTET_0036.pdf

** EILED ** Env: 2493504
McHenry County, lllinois
17LA000377

Date: 10/10/2018 11:24 AM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintift,

No.: 17 LA 377

V.

THE LAW OFFICES OF THOMAS 7.
POPOVICH, P.C. and HANS MAST,
Defendants.

R . W N N g e

MOTION FOR ADDITIONAL TIME TO FILE A SECOND AMENDED COMPLAINT

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Motion states to
the Court the following:

1. That on September 12, 2018 this Honorable Court granted Plaintiff untit October 10,

2018 to file his Second Amended Complaint.

2. That recently, there has been a break down of communication between Plaintiff’ and his
attorneys.

3. THE GOOCH FIRM, is concurrently filing a Motion to Withdraw their appearance on
behalf of Plaintiff, PAUL DULBERG.

4. Plaintiff will need additional time to file his Second Amended Complaint, after the
twenty-one (21) days to hire new counsel expires.

WHEREFORE your Plaintiftf PAUL DULBERG prays this Honorable Court grants
Plaintiff additional time to file his Second Amended Complaint, after retaining new counsel or

filing his pre se appearance, and for all other relief this Honorable Court deems equitable and

just.
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Respectfully submitted by
THE GOOCH FIRM, on behalf of
- PAUL DULBERG, Plaintiff,

Do 6l

Thomas W. Gooch, I1I

THE GOOCH FIRM
209 S. Main Street
Wauconda, IL. 60084
847-526-0110
gooch@goochfirm.com

officet@goochfirm.com
ARDC: 3123355
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** FILED ** Env: 2493504
McHenry County, lllinois
17LA000377

Date: 10/10/2018 11:24 AM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

No.: 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

N N N N N N N N

NOTICE OF MOTION

TO:  George Flynn (gflynn@clausen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

Please take notice that on October 15, 2018 at 9:00 a.m., or as soon thereafter as counsel
may be heard, | shall appear before The Honorable Judge Meyer in Room 201, or any judge
sitting in his stead, in the courtroom usually occupied by him in the McHenry County Courthouse,
Woodstock, Illinois, and then and there present, Motion for Additional Time to File a Second
Amended Complaint.

/s/Thomas W. Gooch, Il
Thomas W. Gooch, 111

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedures, the undersigned certifies that he served a copy of the foregoing to whom it is addressed
via email and Odyssey E-filing system from Wauconda, Illinois on October 9, 2018, before 5:00
p.m.

/sIThomas W. Gooch, 1l

Thomas W. Gooch, 111
THE GOOCH FIRM

209 South Main Street
Wauconda, Illinois 60084
847-526-0110

ARDC No. 3123355
gooch@goochfirm.com
office@goochfirm.com
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IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT
McHENRY COUNTY

Paul Dulberg

** FILED ** Env: 2840654
McHenry County, lllinois

STATE OF ILLINOIS

VS.

Case Number

The Law Offices of Thomas Popovich, et al.

I HEREBY ENTER THE APPEARANCE OF

Paul Dulberg

17 LA 377

APPEARANCE

17LA000377

Date: 11/8/2018 3:19 PM
Katherine M. Keefe
Clerk of the Circuit Court

(Insert the name of the party for whom you are entering your appearance)

AND MY OWN AS
REGULAR COUNSEL

] SPECIAL & LIMITED APPEARANCE

[] PRO-SE
[] ADDITIONAL COUNSEL
[[] GUARDIAN AD LITEM

00004

TRIAL COUNSEL

SUBSTITUTE COUNSEL
COUNSEL IN FORCIBLE ENTRY
APPELLATE COUNSEL

COURT APPOINTED COUNSEL

AND AS (HIS) HER)(THEIR) COUNSEL IN THE ABOVE ENTITLED CASE.

The Clinton Law Firm
Name

/s/ Edward X. Clinton, Jr.

SIGNED

(Signature of Attorney filing appearance)

Edward X. Clinton, Jr.

6206773
ARDC Number

Plaintiff
Attorney for

111 W Washington, Ste. 1437
Address

Chicago, IL 60602
City, State Zip

312.357.1515
Phone

ed@clintonlaw.net
Email

CC-APP1 (Revised 07-01-2018)

Page 1 of 1

Printed Name
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IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT
McHENRY COUNTY

Paul Dulberg

** FILED ** Env: 2840882
McHenry County, lllinois

STATE OF ILLINOIS

VS.

Case Number

The Law Offices of Thomas Popovich, et al.

I HEREBY ENTER THE APPEARANCE OF

Paul Dulberg

17 LA 377

APPEARANCE

17LA000377

Date: 11/8/2018 3:22 PM
Katherine M. Keefe
Clerk of the Circuit Court

(Insert the name of the party for whom you are entering your appearance)

AND MY OWN AS
REGULAR COUNSEL

] SPECIAL & LIMITED APPEARANCE

[] PRO-SE
[] ADDITIONAL COUNSEL
[[] GUARDIAN AD LITEM

00004

TRIAL COUNSEL

SUBSTITUTE COUNSEL
COUNSEL IN FORCIBLE ENTRY
APPELLATE COUNSEL

COURT APPOINTED COUNSEL

AND AS (HIS) HER)(THEIR) COUNSEL IN THE ABOVE ENTITLED CASE.

The Clinton Law Firm
Name

/s/ Julia C. Williams

SIGNED

(Signature of Attorney filing appearance)

Julia C. Williams

6296386
ARDC Number

Plaintiff
Attorney for

111 W Washington, Ste. 1437
Address

Chicago, IL 60602
City, State Zip

312.357.1515
Phone

juliawilliams @clintonlaw.net
Email

CC-APP1 (Revised 07-01-2018)

Page 1 of 1

Printed Name
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** FILED ** Env: 2840968
McHenry County, lllinois

17LA000377

Date: 11/8/2018 3:25 PM
Katherine M. Keefe
Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

MOTION FOR EXTENSION OF TIME

Plaintiff Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC,
respectfully request that this Court grant an extension of time for Plaintiff to file his amended
pleading. In support of this Motion, Plaintiff states as follows:

1. On or about September 12, 2018, Plaintiff’s First Amended Complaint was
stricken in part and Plaintiff was granted to October 10, 2018 to replead.

2. On October 15, 2018, Plaintiff’s counsel withdrew and Plaintiff was granted time
to obtain new counsel.

3. Recently, Plaintiff obtained The Clinton Law Firm to represent him in this case.

4. On November 8, 2018, The Clinton Law Firm filed its appearance.

5. Plaintiff respectfully requests 28 days for counsel to review the file and prepare
an amended pleading.

6. Plaintiff brings this motion in good faith, without intention of harassment or
delay.

WHEREFORE, Plaintiff respectfully requests 28 days (December 6, 2018) to file his

amended pleading and for such further relief that this Court find equitable and just.

Received 11-08-2018 04:10 PM / Circuit Clerk Accepted on 11-08-2018 04:26 PM / Transaction #2840968 / Case #17LA000377

Page 1 of 2







Respectfully Submitted,
By: /s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

2
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** FILED ** Env: 2840654
McHenry County, lllinois
17LA000377

Date: 11/8/2018 3:19 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF FILING

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
eflynn@clausen.com

PLEASE TAKE NOTICE that on November 8, 2018, the undersigned caused the
appearance of Julia C. Williams and Edward X. Clinton, Jr. of The Clinton Law Firm, LLC to be
filed in the Circuit Court of the Twenty Second Judicial Circuit, McHenry County, Illinois, a
copy of which is hereby served upon you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she caused a copy of the foregoing notice and
document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Julia C. Williams
Julia C. Williams
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** FILED ** Env: 2840882
McHenry County, lllinois
17LA000377

Date: 11/8/2018 3:22 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF FILING

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
eflynn@clausen.com

PLEASE TAKE NOTICE that on November 8, 2018, the undersigned caused the
appearance of Julia C. Williams and Edward X. Clinton, Jr. of The Clinton Law Firm, LLC to be
filed in the Circuit Court of the Twenty Second Judicial Circuit, McHenry County, Illinois, a
copy of which is hereby served upon you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she caused a copy of the foregoing notice and
document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Julia C. Williams
Julia C. Williams
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** FILED ** Env: 2840968
McHenry County, lllinois
17LA000377

Date: 11/8/2018 3:25 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF MOTION

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
eflynn@clausen.com

PLEASE TAKE NOTICE that on November 13, 2018 at 9:00 am, or as soon thereafter as
counsel may be herd, we shall appear before the Honorable Judge Thomas A. Meyer, or any
Judge sitting in his stead in Courtroom 201, in the McHenry County Government Center, 2200
N. Seminary Avenue, Woodstock, Illinois, and present Plaintiff’s Motion for Extension of Time
to File Amended Complaint, a copy of which is hereby served upon you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she caused a copy of the foregoing notice and
document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Julia C. Williams
Julia C. Williams
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** FILED ** Env: 3126388
McHenry County, lllinois
17LA000377

Date: 12/6/2018 2:46 PM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS 1J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendant.

SECOND AMENDED COMPLAINT AT LAW

Plaintiff, PAUL DULBERG (hereinafter also referred to as “DULBERG”), by and
through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as “POPOVICH”),

and HANS MAST (hereinafter also referred to as “MAST”), as follows:

COUNT 1
LEGAL MALPRACTICE
A. Parties and Venue
1. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident at

all times complained of herein.
2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry
County, Illinois, and transacting business on a regular and daily basis in McHenry County, Illinois.
3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas
Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all times

relevant to this Complaint.
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4. As an agent, employee, or principal in Popovich, Popovich is liable for Mast’s
actions alleged herein.

5. Venue is proper in McHenry County, Illinois, as the Defendants transact substantial
and regular business in and about McHenry County in the practice of law, where their office is
located.

B. Relevant Facts

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire (“Caroline”),
William McGuire (“Williams™) (Caroline and William collectively referred to herein as “the
McGuires”), and David Gagnon (“Gagnon”) in cutting down a tree on the McGuire’s property.

7. Dulberg lives in the next neighborhood over from the McGuire family.

8. Caroline McGuire and William McGuire are a married couple, who own real
property in McHenry, McHenry County, Illinois (“the Property”).

9. David Gagon is Caroline’s son and William’s stepson.

10. On June 28, 2011, at the Property, Gagnon was operating a chainsaw to remove
branches from a tree and cut it down on the Property.

11. The McGuire’s purchased and owned the chainsaw that was being utilized to trim,
remove branches, and cut down the tree.

12.  Dulberg was invited to the McGuire’s property to see if he wanted any of the wood
from the tree.

13.  William physically assisted with cutting down the tree and, then, later supervised
Gagnon'’s actions.

14. Caroline supervised Gagnon’s and William’s actions.
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15. Gagnon and the McGuires asked Dulberg to assist with trimming and removal of
the tree.

16. Gagnon was acting on behalf of Caroline and William and at their direction.

17. Caroline, William, and Gagnon all knew or show have known that a chainsaw was
dangerous and to take appropriate precautions when utilizing the chain saw.

18. The safety information was readily available to Caroline and William as the safety
instructions are included with the purchase of the chainsaw.

19. It is reasonably foreseeable that the failure to take appropriate caution and safety
measures could result in serious injury.

20. The likelihood of injury when not properly utilizing the chainsaw or not following
the safety precautions is very high.

21.  The safety instructions outlined are easy to follow and do not place a large burden
on the operator of the chainsaw or the owner of the property.

22. Caroline, William, and Gagnon had a duty to exercise appropriate caution and
follow the safety instructions for the chainsaw.

23. Caroline, William, and Gagnon breached that duty by either not exercising
appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to exercise
appropriate care and/or follow the safety instructions.

24. Caroline and William, owners of the property and the chainsaw, instructed Gagnon
to use the chain saw despite Gagnon not being a trained in operating the chainsaw.

25. Gagnon was operating the chain saw in close proximity to Dulberg.

26.  Neither Gagnon nor Dulberg were provided protective equipment when operating

or assisting with operating the chainsaw.
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27. Gagnon failed to utilize the chainsaw in compliance with the safety measures
outlined in the owner’s manual.

28. Caroline and William failed to instruct and require that Gagnon utilize the
chainsaw only in compliance with the safety measures outlined in the owner’s manual.

29. Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the
right arm, cutting him severely.

30.  Dulberg incurred substantial and catastrophic injuries, including, but not limited
to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount
in excess of $260,000, lost wages in excess of $250,000, and other damages.

31.  In May 2012, Dulberg hired Mast and Popovich to represent him in prosecuting
his claims against Gagnon and the McGuires. Exhibit A.

32.  Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and
the McGuires. Exhibit B.

33.  Mast and Popovich entered into an attorney client relationship with Dulberg.

34.  Based upon the attorney client relationship, Mast and Popovich owed professional
duties to Dulberg, including to a duty of care.

35.  On behalf of Dulberg, Mast and Popovich prosecuted claims against both Gagnon
and the McGuire’s.

36. The claims against Gagnon were resolved later through binding mediation with
new counsel.

37. The claims against the McGuires included (a) common law premises liability, (b)
statutory premises liability, (¢) common law negligence, and (d) vicarious liability for the acts of

their son and agent.
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38.  Inlate 2013 or early, Mast urged Dulberg to settle the claims against the McGuire’s
for $5,000.

39. On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to
accept the $5,000.00, “the McGuire’s atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what Dave
did as property owners. So they will likely get out of the case on a motion at some point, so my
suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it will
offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their $5,000
they will simply file a motion and get out of the case for free. That's the only other option is letting
them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)

40. Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

41. On or around December 2013 or January 2014, Mast met with Dulberg and again
advised them there was no cause of action against William McGuire and Caroline McGuire, and
verbally told Dulberg that he had no choice but to execute a release in favor of the McGuires for
the sum of $5,000.00 and if he did not, he would get nothing.

42.  During that same time frame, Mast advised Dulberg that the Restatement of Torts
318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the
Restate of Torts 318, thus Dulberg did not have any viable claims against the McGuires.

43.  Mast failed to advise or inform Dulberg of other basis for recovery against the

McGQGuires.
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44.  Based upon Mast’s erroneously advice that Dulberg’s claims against the McGuire’s
were not viable and that Dulberg would not recover if he pursued the claims, Dulberg settled with
the McGuire’s and their insurance company, Auto-Owners Insurance Company, for $5,000, which
included a release of all claims against the McGuire’s and claim for indemnification under the
McGuire’s insurance policy. Exhibit D (Settlement).

45.  Mast also told Dulberg that Gagnon’s insurance policy was limited to $100,000.

46.  From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that
there was no possibility of any liability against William and/or Caroline McGuire and/or Auto-
Owners Insurance Company, and led Dulberg to believe that the matter was being properly
handled.

47.  Mast also reassured Dulberg that Dulberg would be able to receive the full amount
of any eventual recovery from Gagnon.

48.  After accepting the $5,000 settlement, Dulberg wrote Mast an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

49.  Mast and Popovich continued to represent Dulberg into 2015 and continuously
assured him that his case was being handled properly.

50. The McGuires owned their home, had homeowner’s insurance, and had other
property that could have been utilized to pay a judgment against them and in favor of Dulberg.

51.  Dulberg cooperated with and appropriately assisted Mast and Popovich in
prosecuting the claims against Gagnon and the McGuires.

52.  In December of 2016, Dulberg participated in binding mediation related to his

claims against Gagnon.
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53. In December of 2016, Dulberg was awarded a gross amount of $660,000 and a net
award of $561,000 after his contributory negligence was considered.

54.  Dulberg was only able to recovery approximately $300,000 of the award from
Gagnon’s insurance and was unable to collect from Gagnon personally.

55. Only after Dulberg obtained an award against Gagnon did he discover that his
claims against the McGuires were viable and valuable.

56.  Following the execution of the mediation agreement and the final mediation
award, Dulberg realized for the first time in December of 2016 that the information Mast and
Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the
McGuires was a serious and substantial mistake.

57. It was not until the mediation in December 2016, based on the expert’s opinions
that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and
Popovich did not properly represent him by pressuring and coercing him to accept a settlement
for $5,000.00 on an “all or nothing” basis.

58.  Mast and Popovich, jointly and severally, breached the duties owed Dulberg by

violating the standard of care owed Dulberg in the following ways and respects:

a) failed to fully and properly investigate the claims and/or basis for liability against
the McGuires;
b) failed to properly obtain information through discovery regarding McGuires

assets, insurance coverages, and/or ability to pay a judgement and/or settlement against them;
C) failed to accurately advise Dulberg of the McGuires’ and Gagnon’s insurance
coverage related to the claims against them and/or Dulberg’s ability to recover through

McGuires’and Gagnon’s insurance policies, including, but not limited to, incorrectly informing
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Dulberg that Gagnon’s insurance policy was “only $100,000” and no insurance compnay would
pay close to that;

d) failed to take such actions as were necessary during their respective representation
of Dulberg to fix liability against the property owners of the subject property (the McGuires)
who employed and/or were principals of Gagnon, and who sought the assistance Dulberg by for
example failing to obtain an expert;

e) failed to accurately advise Dulberg regarding the McGuires’ liability, likelihood
of success of claims against the McGuires, the McGuires’ ability pay any judgment or settlement
against them through insurance or other assets, and/or necessity of prosecuting the all the claims
against both the McGuires and Gagnon in order to obtain a full recovery;

f) Coerced Dulberg, verbally and though emails, into accepting a settlement with the
McGuires for $5,000 by misleading Dulberg into believing that he had no other choice but to
accept the settlement or else “The McGuires will get out for FREE on a motion.”

59.  As a direct result of Mast and Popovich’s wrongful actions, Dulberg suffered
serious and substantial damages, not only as a result of the injury as set forth in the binding
mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release
the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the
acts of Mast and The Law Offices of Thomas Popovich, P.C.

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter judgment
on such verdict as a jury of twelve (12) shall return, together with the costs of suit and such other
and further relief as may be just, all in excess of the jurisdictional minimums of this Honorable

Court.
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Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys The Clinton Law Firm

__/s/ Julia C. Williams

Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net
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.o+ d Tailed 10 eop a proper jsmnce fom fho Plamtifi; PAUL DULBLRG wihilp

. f’ o 'g’ 'opemmgt‘uc chamszm _' - _- L "
e ' ‘v+f-l' e e ] Lh WWiv@ Wﬁf& naghgent 11 opemtmn fmd c,omxol of- ﬂm (,hajmaw, :
Qo I - 14 Thm a8 B Plo?ﬁ,iﬂatfs result of Lhe* f)ajewdan{:’s mg,ligmmc e Plamtxff l’AUL

. ‘;l- A

DULBPRG was miurecl ef;;fmmlly, he has c—;xpeﬁenwd and wail in the future mxperieue@ pazn |

L s and *suffax ing; hc:a ha& b@m pmrmamamly scatregd audfm d;sablﬁd atd has bemn & obl:gawcl for
largo sums of money for medical bills and will in the fitwe become obilga'tc:o', for additional
s of money for medical care, and has Jost time from vork andlor from earting wage's.'due 0

‘._ such injury. .Q
| 13, ’111at at Lha aboye tino and date, the Delenciam's nogligente oan bo mfmred from
the clmunwtatlce‘; of the- nccurrenon a3 the msu'umem of the’ injmy was tmded 111& control of the
B@l@ndant. and mm.a:{‘me tiegligencs can be presumied u‘nder ﬂle doctring of Ras-. ﬁpsa Toguitur,

WIQERLI‘QRE Platntiff, PAUL DULBBERG, domands Judgmem against Defendants,

DAVI D GAGNON and CAROLINE MeGUIRE and BILL MGC?UIRL In an amounnt in exvess of

' $50,600.00, plus costs ofthis aotion,
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e ,“ Cott 11 | PR
mnmmgm Civoline MoGuirs a_ndmz;LWB MieGtre o o
J 15 Thm the Plamixff PA UL DTILBFRG restates amd reailf;ges 1paraglaphb 1 thim.zgh
14 in Lciurm i, above, Spamgraphs 1 uu'ough 15 ofC‘ounl II, as 11“fu11y alleged hewm |
. 16 : I‘hat at all mlc‘wn,nt mmes, the lf)efendantﬁ, CAROLIN.’F*‘ MGGUIRE atd BJLL
. MoGUIRE», owned, controlled, mamiahmd emcl supmvisod the 131@1n1§3€/.5 whawatthe accident to
Co .:tlm Pla,ihni’f, PAUL DULBERG Qccﬁfred -
17 | That at all Jelevant {iuies, the I)efendanw, GARGLINE Mo(JUIRI? angd BILL

o Mc(‘}UHs’LE, were in control of and bad the right o adwsc: mstmot emd demand that ﬂae

___-_j..Defendam,_DAVID GAGNON, eu‘.,i ou:‘ worlr i asafaand rmwcvname mamer, T
_ ' 1 *That at all mIavam mme&, ihﬁz Defondant, IMVID GA(}NON Was a.otmg oethe
. ﬂgau;t, m)fual 'md apparent, of Defemd&n ts; CAROLING MOG[HRF and BRI, MoG{. IIRE smd
. W&z& m{im B their request and i ’r.‘hem beist interests and to thcaw benefil as in a joint enterpiiss.
'19.‘ That at all selevcmt umes, Defendants, € ’ARQLINL MoGUIRE and BILY,
McGUJRE, knewr DAVILY GAGNON was operating 4 chamsaw with the assistance 0f the
' Pla.hxtfﬂ PAUL DULBERG, and_had the tlght to discharge orter uunai,o the I‘Jef”cndam DAVID
GAGNON"& work for any mas?xn , '
20 P " That at o} relevant ti__ﬁw%:, Defendants, iAﬁ.QLIN’E MeGUTRE and BILY,
: 'McGUjRE, ‘bwed a duty to supérvise and conteol Defendant, DAVID GAGNON's.aotivities on
tlw.pmpertjr. 80 as nat 1o create 4-unteasonable hazard to othets, including the Tlain@ff, PUAT,

DULBERG,
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21, On .Tmm 28, ZUH the Dc*{‘enclanw,, CAROL’H\TL MGGUI RI, Elﬁd BILL, MoC:UIRE

Wera nagl:tgeut m om';\ o mow of the J:’oliowing Vieiys: : :.'L j , '

e led fo ecmmolapemt on UL' 1113 chamsaw, = :.;1._ .

a ,1;:, ctll&d to tekee pleoautlon mt to allow the ohainsaw 10 move towa:zd the lenaff

TR o PAULDULB]ERG o aswcause ifory;

et '5c~{.'. "Ratled to watn the Plamtiff PAUL DULBBRG ofthe c’Iangois eximmg:ﬂ‘dm the

+
[

."Det%ndam’a mabihiyto conirél lh@ olmimflw, e e

5o . . Fqiisd to keep the Lhanm'wv & proper distance ﬁom the Plaintiff PAUL

R B Oiherwise was- ne,g,]igmt 11,:» operation and cantroi bftha dhiginsaw, T

| 'DULBFRG while opmatiug L]m chamsaw

IR ¥ ‘T‘hm Y 8 pr Ohimﬂw rema}mfﬂw Defnmlant’s mghgame, the‘ Plaintife, PAUL

: DULBFRG wfw m,iuroé ucumallv, he Ims ﬁxpemnced and Wuil m Lhe fl:lim'ﬁ sperience pain

amd ﬂsuf lorlng,, he ha& besem pcrrnnmntly scaumd anc/or dmablad. am:l hﬂ.& becom:s obligated for

larg ge .sumr; of mmmy for modioal bills and wxﬂ

in the fiture becoma obligated for ad ditional

Sumy oi'nmney 1or medioal care, and hag lost time from. work and/or from earning wages due to

sueh injuy.
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WHBRFFORE, Plalitife, PAUL DULBFI{G demands Judgment agamst Do enclamb

QAROLTNB MQGUIRE and BILL MmGIJIRI c, in an amom:lt in mccess ol‘ ELSO 000 00, plus aosia

]

TN Ofihiﬂﬂ[)lleﬁ:-.:*

SET D TR e AW ORICES OF THOWAS L P6POVICH, P

. “ . .
. , . ' I
Yo . M K .t S, \ oo Kk
- - . . v 1t . " . . . N
. . v i . § ’ N .
e 1 .t i . , . Ce et AL &:‘/ﬂ-‘ . C e
.o . . K] " . v L ¢ vt
e . ., kY . . (R XS . \
) RN R LRSS [ [l il TR
' ! : Kl M N . e
. a T

.. Ono.of tfe Attornoys for It - . -

Hans A }'vlast )
LAW GI‘FI(,B’S 0)0 TIIOMAS J PGPOVIC‘H P C.
3416 West Bl Steeet . -

Lake, Winols /60050, ... ... ., ﬂ__,___:__,__‘._ B IR
w1y - T
Jrroe ARDC Nf»"wé@%fj&l ,'

Received 11-28-2017 04:31 PM / Circuit Clerk Accepted on 11-28-2017 09:53 AM / Transaction #17111117451 / Case #17LA000377

. ) N ) Iﬁaqeﬁ 5 of 1?.
Received 12-07-2018 03:38 PM / Circuit Clerk Accepted on 12-10-2018 01:03 ransaction #3126388 / Case #17LA000377
Page 17 of 25

e mdel ST BGid e e e e e -







From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comecast.net

From: Paul Dulberg <pdulberg @comcast.net>
Date: November 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comcast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. | will call Sheila today and set up a time.

Please send me a link to the current lllincis statute citing that the property owner is not liable for work done on their property
resulting in injury to a neighbor.

I need to read it myself and any links to recent case law in this area would be helpful as weil.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmast@comecast.net> wrote:

Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get
out for FREE on a motion. So that's the situation.

----- Original Message -

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what ta do. How is that not supervising?

Paul

Paul Dulberg

B847-497-4250

Sent from my iPad

On Nov 18, 2018, at 8:07 PM, Hans Mast <hansmast@comcast.net> wrote;

Paul whether you like it or not they don't have a legal liability for your injury because they were not directing the work. So'if we
do not accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is lefting them
file motion getting out of the case

Sent from my iPhone

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Only 5, That's not much at all.
Is this a take it or leave it or do we have any other options?

If you want a negligence case for the homeowners ask what happened immediately after the accident.

Neither of them offered me any medical assistance nor did either of them call 11 and all Carol could think of besides calling
David an idiot was calling her homeowners insurance.

EXUD

%;ﬁé&
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They all left me out in the yard screaming for help while they were busy making sure they were covered.
She even went as far as to finally call the Emergency Room after | was already there just to tell me she was covered.

How selfish are people when they worry about if their insured over helping the person who was hurt and bleeding badly in
their yard.

I'm glad she got her answer and had to share it with me only to find out her coverage won't even pay the medicat bills,
I'm not happy with the offer.

As far as John Choyinski, he knows he has to call you and said he will tomorrow.

Paut

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.net> wrote:

Im waiting to hear from John. [ tried calling him last week, but no one answered.

In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
motion at some point, so my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....

Let me know what you think..

Hans

-—- Original Message -----

From: Paul Dulberg <pdulberg@comeast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

I am leaving your number with him as he has agreed to talk with you about David Gagnon.

| belisve he will try and call sometime tomorrow.

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sue the shit out him alone. It is the things that happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this.

Paul Duiberg

847-497-4250

Sent from my iPad
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 The Law Offices of Thotmas J. Popovich BC.

3416 W, Eum Strser
McHenry, IrLivots 60050
"TELEPHONE: §15,344,3797
FacsiviLe: 815.344.5280

THGHAS ¥, Porovicy . MArk d, Yogg
KNS A Masr Wi popevichiaw, com JAMES P, Tty

FouN A, Konvak Rowukr X, Lusosy
THERESA M, FRieman
Janvary 24, 2014

Paul Dulbery
4606 Hayden Court
McHenry, IL 60051

RE:  Paul Dutberg vs, David Gagnon, Caroline McGuire and Rl MeGuire
MeHenry County Case: 12 LA 178

Deat Paul;

Pleass find enclosed the Genetal Release and Settlement Agreement from defense counsel for
Caroline and Bill McGuite. Please Relsase and return, it to mo in the enclosed sef-addressed
stamped onvelope at your eatliest convenienge,

Thank you for your ce operation.

Very truly yours,

Cory

I ATMAS,

EXHIBIT

WAUER BRI

280 Norry Marray Lermog
Ko fu. Avinus
Wkonn, 1L 60085

aSeH17LA000377
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GENERAL RELEASE AND BLTTLEMENT AGREEMINT

NOW COMES PAUL DULBERG, and In conslderation of the payment of Flve-Thousund
($5,000.00) Dollars to bim, by or on behalf of the WILLIAM MCGUIRE and CARQLYN
MCGUIRE (aka Bil) MeGuire; impropetly named &s Caroline MeGuire) and AUTO-OWNERS
INSURANCE COMPANY, the payment and receipt of which i hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all cauges of aotlon, ¢laims and demands of whatsoever kind op
hature including, but not limited 10, any ¢laim for personal injuries and Property damage arlsing out
of 2 certain chain saw Incldent that allegedly occurred on or about June 28, 2011, within and upon
the premises known commonty as 1016 West Elder Avenue, City of McHenty, County of
McHenry, State of Iiinois, -

IT IS FURTHER AGREED AND UNDERSTOOD that there ig presenily pending a capse
of action in the Cireuit Coourt of the 22™ Judicial Clreuit, MoHenty County, IMlinols sntitled *Pan)
Dulberg, Plaintiff, vs, David Gagnon, Individually, and ag agent of Caroline McGuire and Bil]
MeQuire, and Caroline MoGuire and Bill MeGuire, Indiyidually.,-Defendants-"?emlse‘Nv."zo 1270
w178 md-that this settlement s contingent upon WILLIAM MoGUIRE and CAROLYN MeGUIRE
being dismissed with prejudice as parties to sald lawsulf pursuant to g finding by the Chreutt Court
that the settlement batween the parties constitutes a good faith setilement for puposes of the Winais
Joint Tortfeasor Contribution Act, 740 ILCS 100/0.01 » ef seq,

ITIS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for thig
agreament the undersigned represents and werants as follows (check applicable boxes)

Al I'was not 65 ot older on the date of the occurrence.

N [ 'was not receiving SSI or 8SDI on the date of the oconrrence,
I Lam not eligible to recejve SSlor 8811,

[ Lam not currently receiving S8 or SSDI,

ITIS FURTHER AGREED AND UNDERSTOOD:

A, That any subrogated claims or liong for medical expenses paid by or on
behalf of PAUY, DULBERG shall be the responsibility PAUL, DULBERG,
including, but not timited 1o, any Medicare liens, Any and all
reimbursements of medical expenses to subrogated partios, including
Medioare's rights of reimbursement, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibility of the parties released herein,

b, That any outstanding  medical “xpenses are  PAUL, DULBERGs
responsibility and al} payrent of medical expenses hereafiey shall be PAUL
DULBERG’s responstbility, and not the responsibility of the parties relsaged
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¢ That PAUL DULBERG agrees o save and hold harmless and Indemnify the
parties released herejn agalnst any claims made by any medica) providers,
Including, but not limited to Medicare gp parties subrogated to the vights to
Tecover medical or Med]care payments, '

ITIS FURTHER AGREED AND UNDERSTOOD by the parties hereto that this agresment
contains the entire agreement betwoen the parties with regard to materigls set forth herein, and sha)]
be binding upon and inute 1o the benefit of the parties hereto, jointly and severally, and the
executors, conservators, administrators, guardians, personal representatives, heirs and Successors of
each,

IT IS PURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtfiyl and disputed olaim and no liability is admitted ag o consequence hereof,

IN WITNESS WHEREOF, I have hereunto set my hand and seal on the dates set forth
below,

Datecf:_ N - ' R S
PAUL DULBERG

STATE OF ILLINOIS )
) 88,
COUNTY OF MCHENR'Y )
PAUL. DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Release and Settlement Agresment 43 his own free act and dead for the nges
and purposes set forth therein,

Dated thig —. S8y of Fanuary, 2014,

I a—
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From: Paul Dulberg <pdulberg@comcast.net>
Bubject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:55 AM CST
Teo: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: January 29, 2014 at 1:59:31 PM CST
To: Hans Mast <hansmast@comcast.net>
Subject: Re: McGuire settlement

Ok, it's signed and in the mail.

Hope that some yahoo in the govt. doesn't someday decide to go aiter everyone they think they might get a doliar out of and end up
holding me responsible for the McGuires fees incurred while they fight it out.

I'm not in the business of warranting, insuring or protecting the McGuires from government. Especially for only 5 grand. For that kind
of protection it could cost millions but I trust your judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AM, Hans Mast <hansmast@comcast.net> wrote:

SSD has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

----- Original Message ~-—

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comecast.net>

Sent: Wed, 29 Jan 2014 17:47:39 -0000 (UTC)

Subject: Re: McGuire settlement

What and why do those questions have any relevance at all and why do they need to be part of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

It would drive David's ego crazy if he thought it was a large sum and was banned from seeing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

its not a big deal...if you weren't recsiving it than don't check it...not sure what the question is...
----- Original Message -----

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

It has check boxes and one of the check boxes says;
1 am not eligible to receive SSI or SSDI.

Another says;

1 am not receiving SSI or SSDI.

As you know, | have applied for SSDI and SSI

EXHIBIT
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comgcast.net>
Date: February 22, 2015 at 7:42:25 PM CST
To: Hans Mast <hansmast@att.net>

Subject: Re: Memo

To believe David's version of events you must believe | was committing suicide.
Who in their right mind puts his arm into a chainsaw? '

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been looking for someone who wil! take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Dulberg :
847-497-4250 : _ i
Sent from my iPad ' :

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@att.net> wrote:

Paul 1 no longer can represent you in the case. We obviously have differences of opinion as to the value of the case. I've been

telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and

completely ignore that it doesn't matter if you passed away from the accident because we still have to prove that the defendant

was at fault. While you think it is very clear - it is not. My guess is that seven out of 10 times you will [ose the case outright. That

means zero. That's why | have been trying to convince you to agree to a settlerent. You clearly do not want to, There's only :
$100,000 in coverage. Allstate will never offer anything near the policy limits therefore there's no chance to settle the case. The a
only alternative is to take the case to trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't i
assist you any further in this case. Just let me know. ;

Sent from my iPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberq@comcast.net> wrote: :

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected.

[ know I'm being confrontative about ali of this but let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of family are over unless | have enough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, scrap booking, crafts, etc... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative.

This is as total as it gets for us in the working class short of being paralyzed or dead.

I need someone who is on my side, top of their game and will see to it that I'm comfoitable after all this is over.

What [ feel is an attempt to settle for far less than this is remotely worth just to get me off the books.

“EXHIBIT
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Binding Medlstion Award

3

Paul Dulherg

ADR Systems Flle # 33391BMAG

<

David Gagnon

glﬁfﬁf&?&i ?ﬁi?;?;tgizmmel} zvaz called for binding mediation before the Honorable James
. . S cago, ik, According to the agreement entered Into b the i
veluntary setifemenrt through negotiation could not be reached the mediator wcﬂ ld rei?:lr:rej e

settisment award which would be binding to the parties. Pursuant to that sgreement the. . .

= medlator fings 85 Tolows:

Flndi;'mg infavorof: - /ﬂéﬁ // ﬁdf/\i’{ﬁff

Grogs Award: \_.W é f.’? 7.
Comparative Tayit: z’ _.,_XL % (If applicable)
Net Award: ﬁ{%ﬁﬁ C)

Comments/Explanation /7"1’5«2'5’04 ./ S ét’ﬁ, 5)0 J.
Lt re sedics [ £ 200 200,

o Losp. e 2 207 g00,

. :/3 A 800,
- e # Lo A, 000,

ﬂn%%mm' » 20 Morth Clark Street « Floor 2¢ 4 Chicage, R 80602
12.860,3360 « Infufladrsystemo,com « WWW adrsystems, conr
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** FILED ** Env: 3126388
McHenry County, lllinois
17LA000377

Date: 12/6/2018 2:46 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF FILING

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
eflynn@clausen.com

PLEASE TAKE NOTICE that on December 6, 2018, the undersigned caused the
enclosed Second Amended Complaint to be filed in the Circuit Court of the Twenty Second
Judicial Circuit, McHenry County, Illinois, a copy of which is hereby served upon you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, a non-attorney, certifies that she caused a copy of the foregoing notice
and document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Mary Winch
Mary Winch
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** FILED ** Env: 3962018
McHenry County, lllinois
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Date: 2/19/2019 12:00 AM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

N N N N N N N N N N

MOTION FOR DEFAULT JUDGEMENT

Plaintiff, PAUL DULBERG (hereinafter also referred to as “DULBERG”), by and
through his attorneys, THE CLINTON LAW FIRM, LLC, respectfully requests that this Court
enter a default judgment against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to as “POPOVICH”), and HANS MAST (hereinafter also referred to as
“MAST”). In support of this Motion, Plaintiff states as follows:

1. Plaintiff filed his amended complaint on December 6, 2018.

2. Defendants were granted to January 11, 2019 to file their responsive pleading. (Exh.

A, Order of November 13, 2018)

3. The parties agreed to a brief extension for Defendants’ to file a responsive pleading.

4. To date, Defendants have not filed any response to the Amended Complaint.

WHEREFORE, Plaintiff respectfully requests that this Court enter an order of default
against Defendants, set the matter for prove-up on damages and entry of monetary judgment, and

for such further relief that this Court deems just and equitable.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys The Clinton Law Firm
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__/s/ Julia C. Williams

Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net
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** FILED ** Env: 3962018
McHenry County, lllinois

17LA000377

Date: 2/19/2019 12:00 AM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF FILING

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
gflynn@clausen.com

PLEASE TAKE NOTICE that on February 25, 2019 at 9:00 a.m., I will appear before the
Honorable Judge Thomas A. Meyer, or any judge sitting in that Judge’s stead, in Courtroom 201 of the
Circuit Court of the Twenty Second Judicial Circuit, McHenry County, 2200 N. Seminary Ave.,
Woodstock, IL 60098, and present the enclosed Motion for Default Judgment, a copy of which is attached.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she caused a copy of the foregoing notice and
document to be served upon the above service list via email and the court’s electronic filing system.

/s/ Julia C. Williams
Julia C. Williams
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** FILED ** Env: 4006301
McHenry County, lllinois

17LA000377

Date: 2/21/2019 11:15 AM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOI

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )
MOTION TO WITHDRAW

AND TO SUBSTITUTE COUNSEL

Defendants THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS MAST and Karbal
Cohen Economou Silk & Dunne, LLC, respectfully move this Court to grant Clausen Miller, P.C.
leave to withdraw, and Karbal Cohen Economou Silk & Dunne, LLC leave to substitute its
appearance as counsel of record for THE LAW OFFICES OF THOMAS J. POPoVICH, P.C. AND HANS
MAST. In support of this motion, movants state:

1. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS MAST have requested
that the law firm of Karbal Cohen Economou Silk & Dunne, LLC represent their interests in this
matter.

2. A Substitution of Attorneys signed by Clausen Miller, P.C. and Karbal Cohen,
Economou Silk & Dunne, LLC is attached as Exhibit A.

3. Granting of this motion will not delay discovery or trial in this matter.

WHEREFORE, movants respectfully request this Court to grant Clausen Miller, P.C. leave to

withdraw, and Karbal, Cohen, Economou Silk & Dunne, LLC leave to substitute its appearance
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as counsel of record for THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS MAST.

Respectfully submitted,

KARBAL, COHEN, ECONOMOU SILK & DUNNE, LLC

By:___ /s/ George K. Flynn
George K. Flynn (ARDC #6239349)
KARBAL COHEN EcoNOMOU SiLk DUNNE, LLC
150 So. Wacker Drive, Suite 1700
Chicago, Illinois 60606
Tel: (312) 431-3700
gflynn(@karballaw.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J, Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )

STIPULATION FOR SUBSTITUTION OF COUNSEL

It is hereby stipulated that Clausen Miller P.C. hereby withdraws its appearance on behalf
of THE LAW OFFICES OF THOMAS J. PoPoVICH, P.C. AND HANS MAST in this action and Karbal,
Cohen, Economou Silk & Dunne, LLC hereby enters its appearance on behalf of THE LAw
OFFICES OF THOMAS J. POPOVICH, P.C, AND HANS MAST. All future notices and communications
should be sent to Karbal, Cohen, Economou Silk & Dunne, LLC as follows:

George K. Flynn
Karbal, Cohen, Economou Silk & Dunne, LLC
150 South Wacker Drive, 17' Floor
Chicago, IL 60606

(312) 431-3700
Fax: (312) 431-3670

gflynn@karballaw.com
CLAUSEN MILLER, P.C. KARBAL, COHEN, ECONOMOU SILK
é\'\ & DUNNE, LLC
By: /\v/ By: Q? &= ﬁ/"z/»«
rign J. Riordan George K. Flynn
10]South LaSalle Street 150 South Wacker Drive
CNicago, IL 60603 17" Floor
Tel. 312-855-1010 Chicago, Illinois 60606
Fax: 312-606-7777 Tel.: 312-431-3700
Email: briordan@clausen,com Fax: 312-431-3670

Email: gflynn@karballaw.com

EXHIBIT

A\

2292053 1
1639445.1
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOI

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )
ORDER

THIS CAUSE coming to be heard on DEFENDANTS THE LAW OFFICES OF THOMAS J.
PorovicH, P.C. AND HANS MAST’s Motion for Substitution of Attorneys, due notice having been
given, and the Court being fully advised in the premises:

IT IS HEREBY ORDERED:

1) The Appearance of Clausen Miller, P.C. on behalf of DEFENDANTS THE LAW OFFICES
OF THOMAS J. PorPovICH, P.C. AND HANS MAST is withdrawn; and

2) The Appearance of the Karbal Cohen Economou Silk & Dunne, LLC is entered on
behalf of DEFENDANTS THE LAW OFFICES OF THOMAS J. PorovicH, P.C. AND HANS

MAST.
Atty No. George K. Flynn (ARDC #6239349)
Name: Karbal, Cohen, ECONOMOU, ciiiiiiritrtienesrsressersrsossssasonerssensnsnsssonns , 2019

Silk & Dunne, LL.C
Attorney for:  Defendants The Law Offices of Thomas

J. Popovich, P.C. and Hans Mast ENTER:
Address: 150 S. Wacker Drive, Suite 1700
City: Chicago, IL 60606
Telephone: (B12) A31-3700 i i i reeier ittt e et e e e eraraaneaas
Judge Judge’s No.

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY
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** FILED ** Env: 4006301
McHenry County, lllinois

17LA000377

Date: 2/21/2019 11:15 AM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOI

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )
NOTICE OF MOTION

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that on the 25" day of February 2019 at 9:00 a.m. or as soon
thereafter as this motion may be heard, we shall appear before the Honorable Judge Thomas A.
Meyer or any Judge sitting in his place or stead, in Room 201, at McHenry County Government
Center, 2200 N. Seminary Avenue (Route 47), Woodstock, IL 60098, and shall then and there
present DEFENDANTS’ MOTION FOR SUBSTITUTION OF COUNSEL, a copy of which was previously

served upon you.

Dated this 21* day of February 2019 in Chicago, Illinois.

George K. Flynn (ARDC #6239349)

Karpal COHEN EcoNOMOU SiLk DUNNE, LLC

150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312)431-3700

eflymn@karballaw.com

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that 1 served this notice by e-mailing a copy to each
party to whom it is directed on February 21, 2019.

[X] Under penalties as provided by law pursuant to
735 ILCS 5/1-109, 1 certify that the /s/ Linda Walters
statements set forth herein are true and correct. Linda Walters

Received 02-21-2019 02:12 PM / Circuit Clerk Accepted on 02-21-2019 02:26 PM / Transaction #4006301 / Case #17LA000377
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL QIRCTRE

MCHENRY COUNTY, ILLINOI . ,
Paul Dulberg, ) FEB 25 209
) |
PR . RATHERINE M KZE !
Plaintiff, g - C'—-‘?{’i‘?fiﬁ@_ciic‘;[‘égﬁ“_ !
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) {Court Room 201)
And Hans Mast, )
)
Defendants. )
ORDER

THIS CAUSE coming to be heard on DEFENDANTS THE Law OFFICES OF THOMAS J.

PorovicH, P.C. AND HANS MAST’s Motion for Substitution of Attorneys, due notice having been

given, and the Court being fully advised in the premises:

[T IS HEREBY ORDERED:

1) The Appearance of Clausen Miller, P.C. on behalf of DEFENDANTS THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C. AND HANS MAST is withdrawn; and

2) The Appearance of the Karbal Cohen Economou Silk & Dunne, LLC is entered on
behalf of DEFENDANTS THE LAW OQFFICES OF THOMAS J. PorovicH, P.C. AND HANS
MAST.

Atty No.
Name:

Attorney for:
Address:

City:
Telephone:

George K. Flynn (ARDC #6239349)
Karbal, Cohen, ECONOMOU, i ieiiieerireriersanras st e e rasearesnsn , 2019
Silk & Dunne, LLC

Defendants The Law Offices of Thomas

J. Popovich, P.C, and Hans Mast
150 S. Wacker Drive, Suite 1700
Chicago, IL 60606

(312) 431-3700 o o U /R 4
Judge

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY
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** FILED ** Env: 4230960
McHenry County, lllinois

17LA000377

Date: 3/11/2019 12:12 PM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS’ ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFE’S SECOND AMENDED COMPLAINT AT LAW

Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS
MAST, by and through their attorneys, GEORGE K. FLYNN, and KARBAL, COHEN,
ECONOMOU, SILK, & DUNNE, LLC, for their Answer and Affirmative Defenses to Plaintiff’s

Second Amended Complaint at Law, state as follows:

COUNT I
LEGAL MALPRACTICE
A. Parties and Venue
1. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident

at all times complained of herein.

ANSWER: Defendants admit the allegations contained in Paragraph 1.

2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry
County, Illinois, and transacting business on a regular and daily basis in McHenry County,
Ilinois.

ANSWER: Defendants admit the allegations contained in Paragraph 2.

1635984.1
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3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas
Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all times
relevant to this Complaint.

ANSWER: Defendants admit only that Mast was an associate of The Law Offices of

Thomas Popovich, P.C., and admit that he is a licensed attorney in the State
of Illinois, and was so licensed at all times relevant to this Complaint.

4. As an agent, employee, or principal in Popovich, Popovich is liable for Mast’s
actions alleged herein.

ANSWER: Defendants deny the allegations contained in Paragraph 4.

5. Venue is proper in McHenry County, Illinois, as the Defendants transact
substantial and regular business in and about McHenry County in the practice of law, where their
office is located.

ANSWER: Defendants admit the allegations contained in Paragraph 5.

B. Relevant Facts

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire (“Caroline”),
William McGuire (“Williams”) [sic] (Caroline and William collectively referred to herein as “the
McGuires”), and David Gagnon (“Gagnon”) in cutting down a tree on the McGuire’s property.
ANSWER: Defendants deny the allegations contained in Paragraph 6.

7. Dulberg lives in the next neighborhood over from the McGuire family.
ANSWER: Defendants admit the allegations contained in Paragraph 7.

8. Caroline McGuire and William McGuire are a married couple, who own real
property in McHenry, McHenry County, Illinois (“the Property”).

ANSWER: Defendants admit the allegations contained in Paragraph 8.

9. David Gagon [sic] is Caroline’s son and William’s stepson.

ANSWER: Defendants admit the allegations contained in Paragraph 9.

2300201
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10.  OnJune 28, 2011, at the Property, Gagnon was operating a chainsaw to remove
branches from a tree and cut it down on the Property.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 10.

11.  The McGuire’s purchased and owned the chainsaw that was being utilized to trim,
remove branches, and cut down the tree.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 11.

12.  Dulberg was invited to the McGuire’s property to see if he wanted any of the
wood from the tree.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 12.

13.  William physically assisted with cutting down the tree and, then, later supervised
Gagnon’s actions.
ANSWER: Defendants deny the allegations contained in Paragraph 13.

14. Caroline supervised Gagnon’s and William’s actions.
ANSWER: Defendants deny the allegations contained in Paragraph 14.

15.  Gagnon and the McGuires asked Dulberg to assist with trimming and removal of
the tree.
ANSWER: Defendants deny the allegations contained in Paragraph 15.

16.  Gagnon was acting on behalf of Caroline and William and at their direction.
ANSWER: Defendants deny the allegations contained in Paragraph 16.

17. Caroline, William, and Gagnon all knew or show [sic] have known that a
chainsaw was dangerous and to take appropriate precautions when utilizing the chain saw.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 17.

2300201
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18.  The safety information was readily available to Caroline and William as the safety
instructions are included with the purchase of the chainsaw.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 18.

19. It is reasonably foreseeable that the failure to take appropriate caution and safety
measures could result in serious injury.

ANSWER: Paragraph 19 calls for legal conclusions, to which no answer need be given.
To the extent that an answer is required, Defendants deny the allegations
contained in Paragraph 19.

20.  The likelihood of injury when not properly utilizing the chainsaw or not following
the safety precautions is very high.
ANSWER: Paragraph 20 calls for legal conclusions, to which no answer need be given.
To the extent that an answer is required, Defendants deny the allegations
contained in Paragraph 20.
21.  The safety instructions outlined are easy to follow and do not place a large burden

on the operator of the chainsaw or the owner of the property.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 21.

22.  Caroline, William, and Gagnon had a duty to exercise appropriate caution and
follow the safety instructions for the chainsaw.
ANSWER: Paragraph 22 calls for legal conclusions, to which no answer need be given.
To the extent that an answer is required, Defendants deny the allegations
contained in Paragraph 22.
23.  Caroline, William, and Gagnon breached that duty by either not exercising
appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to exercise

appropriate care and/or follow the safety instructions.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 23.

2300201
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24.  Caroline and William, owners of the property and the chainsaw, instructed
Gagnon to use the chain saw despite Gagnon not being a [sic] trained in operating the chainsaw.

ANSWER: Defendants deny the allegations contained in Paragraph 24.

25.  Gagnon was operating the chain saw in close proximity to Dulberg.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 25.

26.  Neither Gagnon nor Dulberg were provided protective equipment when operating
or assisting with operating the chainsaw.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 26.

27.  Gagnon failed to utilize the chainsaw in compliance with the safety measures
outlined in the owner’s manual.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 27.

28.  Caroline and William failed to instruct and require that Gagnon utilize the
chainsaw only in compliance with the safety measures outlined in the owner’s manual.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 28.

29.  Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the
right arm, cutting him severely.

ANSWER: Defendants deny the allegations contained in Paragraph 29.

30. Dulberg incurred substantial and catastrophic injuries, including, but not limited
to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount
in excess of $260,000, lost wages in excess of $250,000, and other damages.

ANSWER: Defendants deny the allegations contained in Paragraph 30.
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31. In May 2012, Dulberg hired Mast and Popovich to represent him in prosecuting
his claims against Gagnon and the McGuires. Exhibit A.

ANSWER: Defendants admit only that in May 2012, Dulberg hired Popovich to
represent him in prosecuting his claims against Gagnon and the McGuires.

32. Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and
the McGuires. Exhibit B.

ANSWER: Defendants admit only that Popovich, on behalf of Dulberg filed a complaint
against Gagnon and the McGuires. Defendants deny the remainder of the
allegations contained in Paragraph 32.

33.  Mast and Popovich entered into an attorney client relationship with Dulberg.
ANSWER: Defendants admit only that Popovich entered into an attorney client
relationship with Dulberg. Defendants deny the remainder of the allegations
contained in Paragraph 33.
34. Based upon the attorney client relationship, Mast and Popovich owed professional
duties to Dulberg, including to a duty of care.
ANSWER: Paragraph 34 calls for legal conclusions, to which no answer need be given.
To the extent that an answer is required, Defendants deny the allegations
contained in Paragraph 34.
35.  On behalf of Dulberg, Mast and Popovich prosecuted claims against both Gagnon
and the McGuire’s.
ANSWER: Defendants admit the allegations contained in Paragraph 35.
36.  The claims against Gagnon were resolved later through binding mediation with

new counsel.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 36.

37.  The claims against the McGuires included (a) common law premises liability, (b)
statutory premises liability, (c) common law negligence, and (d) vicarious liability for the acts of

their son and agent.

2300201
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ANSWER: Defendants admit only that the allegations made in the complaint stand for
themselves. Defendants deny the remainder of the allegations contained in
Paragraph 37.

38. In late 2013 or early, Mast urged Dulberg to settle the claims against the
McGuire’s for $5,000.

ANSWER: Defendants deny the allegations contained in Paragraph 38.

39.  On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to
accept the $5,000.00, “the McGuire’s atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
$5,000 they will simply file a motion and get out of the case for free. That's the only other option
is letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
ANSWER: Defendants admit only that Mast authored emails contained in Group

Exhibit C. Defendants deny that Plaintiff has completely and accurately
transcribed the emails into paragraph 39.

40.  Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

ANSWER: Defendants admit only that Mast authored emails contained in Group
Exhibit C. Defendants deny that Plaintiff has completely and accurately
transcribed the emails into paragraph 40.

41. On or around December 2013 or January 2014, Mast met with Dulberg and again

advised them [sic] there was no cause of action against William McGuire and Caroline McGuire,

and verbally told Dulberg that he had no choice but to execute a release in favor of the McGuires

for the sum of $5,000.00 and if he did not, he would get nothing.
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ANSWER: Defendants admit that on or around December 2013 or January 2014 Mast
met with Dulberg, but deny that Mast told Dulberg he had no choice but to
execute a release in favor of the McGuires for the sum of $5,000.00 and if he
did not, he would get nothing.

42. During that same time frame, Mast advised Dulberg that the Restatement of Torts
318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the
Restate of Torts 318, thus Dulberg did not have any viable claims against the McGuires.

ANSWER: Defendants deny the allegations contained in Paragraph 42.

43. Mast failed to advise or inform Dulberg of other basis for recovery against the
McGuires.

ANSWER: Defendants deny the allegations contained in Paragraph 43.

44.  Based upon Mast’s erroneously [sic] advice that Dulberg’s claims against the
McGuire’s were not viable and that Dulberg would not recover if he pursued the claims, Dulberg
settled with the McGuire’s and their insurance company, Auto-Owners Insurance Company, for
$5,000, which included a release of all claims against the McGuire’s and claim for
indemnification under the McGuire’s insurance policy. Exhibit D (Settlement).

ANSWER: Defendants deny the allegations contained in Paragraph 44.
45.  Mast also told Dulberg that Gagnon’s insurance policy was limited to $100,000.
ANSWER: Defendants admit only that if information regarding Gagnon’s insurance
policy being limited to $100,000 was provided, it was gleaned from
communications with defense counsel.
46. From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that
there was no possibility of any liability against William and/or Caroline McGuire and/or Auto-
Owners Insurance Company, and led Dulberg to believe that the matter was being properly

handled.

ANSWER: Defendants admit the allegations contained in Paragraph 46.
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47. Mast also reassured Dulberg that Dulberg would be able to receive the full
amount of any eventual recovery from Gagnon.

ANSWER: Defendants deny the allegations contained in Paragraph 47.

48.  After accepting the $5,000 settlement, Dulberg wrote Mast an email on
January 29, 2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)
ANSWER: Defendants admit only that Dulberg authored emails contained in Group

Exhibit E. Defendants deny that Plaintiff has completely and accurately
transcribed the emails into paragraph 48.

49. Mast and Popovich continued to represent Dulberg into 2015 and continuously

assured him that his case was being handled properly.
ANSWER: Defendants admit only that Popovich continued to represent Dulberg into
2015, and that Mast was the primary handling attorney. Defendants deny
the remainder of the allegations contained in Paragraph 49.
50. The McGuires owned their home, had homeowner’s insurance, and had other

property that could have been utilized to pay a judgment against them and in favor of Dulberg.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 50.

51. Dulberg cooperated with and appropriately assisted Mast and Popovich in
prosecuting the claims against Gagnon and the McGuires.
ANSWER: Defendants deny the allegations contained in Paragraph 51.

52. In December of 2016, Dulberg participated in binding mediation related to his
claims against Gagnon.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 52.

53. In December of 2016, Dulberg was awarded a gross amount of $660,000 and a net

award of $561,000 after his contributory negligence was considered.
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ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 53.

54, Dulberg was only able to recovery approximately $300,000 of the award from
Gagnon’s insurance and was unable to collect from Gagnon personally.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 54.

55.  Only after Dulberg obtained an award against Gagnon did he discover that his
claims against the McGuires were viable and valuable.

ANSWER: Defendants deny the allegations contained in Paragraph 55.

56. Following the execution of the mediation agreement and the final mediation
award, Dulberg realized for the first time in December of 2016 that the information Mast and
Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the
McGuires was a serious and substantial mistake.

ANSWER: Defendants deny the allegations contained in Paragraph 56.

57. It was not until the mediation in December 2016, based on the expert’s opinions
that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and
Popovich did not properly represent him by pressuring and coercing him to accept a settlement
for $5,000.00 on an “all or nothing” basis.

ANSWER: Defendants deny the allegations contained in Paragraph 57.

58. Mast and Popovich, jointly and severally, breached the duties owed Dulberg by

violating the standard of care owed Dulberg in the following ways and respects:

€)) failed to fully and properly investigate the claims and/or basis for liability
against the McGuires;

(b) failed to properly obtain information through discovery regarding
McGuires assets, insurance coverages, and/or ability to pay a judgement
and/or settlement against them;

10
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(©)

(d)

(€)

(f)

failed to accurately advise Dulberg of the McGuires’ and Gagnon’s
insurance coverage related to the claims against them and/or Dulberg’s
ability to recover through McGuires’ and Gagnon’s insurance policies,
including, but not limited to, incorrectly informing Dulberg that Gagnon’s
insurance policy was “only $100,000” and no insurance company would
pay close to that;

failed to take such actions as were necessary during their respective
representation of Dulberg to fix liability against the property owners of the
subject property (the McGuires) who employed and/or were principals of
Gagnon, and who sought the assistance Dulberg by for example failing to
obtain an expert;

failed to accurately advise Dulberg regarding the McGuires’ liability,
likelihood of success of claims against the McGuires, the McGuires’
ability [sic] pay any judgment or settlement against them through
insurance or other assets, and/or necessity of prosecuting the [sic] all the
claims against both the McGuires and Gagnon in order to obtain a full
recovery;

Coerced Dulberg, verbally and though emails, into accepting a settlement
with the McGuires for $5,000 by misleading Dulberg into believing that
he had no other choice but to accept the settlement or else “The McGuires
will get out for FREE on a motion.”

ANSWER: Defendants deny the allegations contained in Paragraph 58 and
subparagraphs (a) through (f) inclusive.

59. As a direct result of Mast and Popovich’s wrongful actions, Dulberg suffered

serious and substantial damages, not only as a result of the injury as set forth in the binding

mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release

the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the

acts of Mast and The Law Offices of Thomas Popovich, P.C.

ANSWER: Defendants deny the allegations contained in Paragraph 59.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.,

and HANS MAST, respectfully request that this Court grant judgment in their favor, and against

Plaintiff, and for any further relief that this Court deems fair and proper.

2300201
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AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE: CONTRIBUTORY NEGLIGENCE

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging that
Defendants failed to properly represent him in the prosecution of a personal injury case, as more
fully stated in the Second Amended Complaint, which is incorporated herein.

2. Plaintiff’s damages, if any, were due to Plaintiff’s own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be reduced by Plaintiff’s

proximate share of liability. The Plaintiff was negligent and caused his injuries in the following

ways:

@ Failed to seek outside counsel if he was reluctant to settle the underlying
case with the McGuires.

(b) Provided Mast and Popovich with authority to make a settlement demand
against the McGuires for less than $100,000.

(© Received a written settlement agreement from the McGuires, forwarded
by U.S. Mail from Mast, examined it, deliberated upon it, accepted it,
signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and agreed
to a “high-low” agreement at a binding mediation which limited Dulberg’s
potential recovery against the remaining Defendant, Gagnon.

3. If Plaintiff’s contributing fault is found to be more than 50% of the proximate

cause of the injury or damage, then Plaintiff shall be barred from recovering any damages
whatsoever.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST, respectfully request that any damages awarded to Plaintiff, be reduced by
Plaintiff’s proximate share of liability or, if such share is more than 50%, be barred in its

entirety.

12
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SECOND AFFIRMATIVE DEFENSE — STATUTE OF LIMITATIONS

1. In Plaintiff's Complaint, it alleges that The Law Offices of Thomas J. Popovich,
P.C. and Hans Mast failed to adequately represent him in the action captioned, Paul Dulberg,
Plaintiff v. David Gagnon, et al., Defendants, Case No. 12 LA 178, McHenry County, Illinois
(the ‘Underlying Action™).

2. Plaintiff’s damages, if any, were due to Plaintiff’s own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be reduced by Plaintiftf’s

proximate share of liability. The Plaintiff was negligent and caused his injuries in the following

ways:

(@) Failed to seek outside counsel if he was reluctant to settle the underlying
case with the McGuires.

(b) Provided Mast and Popovich with authority to make a settlement demand
against the McGuires for less than $100,000.

(© Received a written settlement agreement from the McGuires, forwarded
by U.S. Mail from Mast, examined it, deliberated upon it, accepted it,
signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and agreed
to a “high-low” agreement at a binding mediation which limited Dulberg’s
potential recovery against the remaining Defendant, Gagnon.

3. Plaintiff, however, did not file this action until November 28, 2017, more than

two years after the applicable statute of limitations had run.

4. Accordingly, this matter is time-barred.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST, respectfully request that Plaintiff be completely barred from recovery under

the statute of limitations.
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AFFIRMATIVE DEFENSES

THIRD AFFIRMATIVE DEFENSE: PROXIMATE CAUSE

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging that
Defendants failed to properly represent him in the prosecution of a personal injury case, as more
fully stated in the Second Amended Complaint, which is incorporated herein.

2. Plaintiff retained successor counsel after Popovich and Mast withdrew. To the
extent that any malpractice occurred during Dulberg’s representation by the Popovich firm or its
agents, which is expressly denied, and to the extent that any malpractice or proximately caused
damages could have been remedied by Dulberg and his successor counsel, then Mast and
Popovich can never be found to be the proximate cause of Dulberg’s damages.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST, respectfully request that judgment be entered on their behalf and against

Plaintiff, Dulberg.

/sl George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN EcoNOMOU SiLK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN EcoNOMOU SiILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com
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Pulal MVS

AFFIDAVIT OF INSUEFICIENT KNOWLEDGE

Hans Mast, after being duly sworn, deposes and says that he has read the foregoing
Defendant’s Answer and Affirmative Defenses to Plaintiff’s Second Amended Complaint at
Law; and has reviewed the Answer; and that the answers and allegations of insufficient
knowledge contained within the Answer filed on behalf of Defendants, are true and correct to the

best of his knowledge and belief.

_/_-—————“
Hans Mast § *

Subscribed and sworn to before me

/ui day of March 2019.

.
",

2 OFFICIAL SEAL
i§ Ndtary Pubtic, State of llinois B

J My Commission Expires §
October G4, 2022 !
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AFFIDAVIT OF INSUFFICIENT KNOWLEDGE

Thomas J. Popovich, after being duly sworn, deposes and says that he has read the
foregoing Defendant’s Answer and Affirmative Defenses to Plaintiff’s Second Amended
Complaint at Law; and has reviewed the Answer; and that the answers and allegations of
insufficient knowledge contained within the Answer filed on behalf of Defendants, are true and
correct to the best of his knowledge and belief.

The Law Offices of Thomas J. Popovich, P.C.

By:

Thomas J. Popvic

Subscribed and sworn to before me
this day of January, 2019.

Notary Public
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was served electronically
via the Clerk’s Office e-filing system and by emailing a copy to counsel of record on the 11" day
of March 2019 before the hour of 5:00 p.m. as follows:

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602
ed@clintonlaw.net
juliawilliams@clintonlaw.net

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.

/s/ Linda Walters

Linda Walters
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** FILED ** Env: 4230960
McHenry County, lllinois
17LA000377

Date: 3/11/2019 12:12 PM
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT Katherine M. Keefe

MCHENRY COUNTY, ILLINOIS Clerk of the Circuit Court
PAUL DULBERG, )
Plaintiff, ;
VS. ; No. 17 LA 377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendants. ;

NOTICE OF FILING

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that, on the 11th day of March 2019, we filed DEFENDANTS’
ANSWER AND AFFIRMATIVE DEFENSES TO PLAINTIFF’S SECOND AMENDED COMPLAINT AT LAw,
with the Clerk of the 22" Judicial Circuit Court of McHenry County, lllinois, a copy of which is

attached hereto and hereby served upon you.

Dated at Chicago, Illinois, this 11th day of March 2019.

George K. Flynn

KARBAL COHEN ECONOMOU SILK DUNNE, LLC

150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312) 431-3700

gflynn@karballaw.com

Firm No. 38100

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that I served this Notice by emailing a copy to
each party to whom it is directed on March 11, 2019.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, | certify that the statements set

forth herein are true and correct. /s/ Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
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** FILED ** Env: 4403805
McHenry County, lllinois

17LA000377

Date: 3/22/2019 11:57 AM

Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIferk of the Circuit Court
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

Vs. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N

Defendants.
NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: SEE ATTACHED SERVICE LIST

PLEASE TAKE NOTICE that on the 22" day of March 2019 we served the parties via
email:

Defendant, The Law Offices of Thomas J. Popovich, P.C.’s:
e Requests for Production to Plaintiff;
e Interrogatories to Plaintiff;
e Rule 213(f)(1)(2) and (3) Interrogatories to Plaintiff;
e Rule 237 Notice to Produce; and

Defendant Hans Mast’s
e Interrogatories to Plaintiff

copies of which are attached hereto and herewith served upon you.
Dated this 22" day of March 2019 in Chicago, Illinois.

KARBAL | COHEN | ECONOMOU | SILK | DUNNE | LLC

By: _/s/ George K. Flynn
One of their Attorneys
GEORGE K. FLYNN (ARDC No. 6239349)
KARBAL COHEN EcoNOMOU SiLK DUNNE, LLC
150 So. Wacker Drive, Suite 1700
Chicago, Illinois 60606
(312) 431-3700
gflynn@karballaw.com AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that | served this Notice by emailing a copy to each
party to whom it is directed on March 22, 2019.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, | certify that the statements set

forth herein are true and correct. /sl Linda Walters
Linda Walters
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DEFENDANT’S NOTICE OF SERVICE
OF DISCOVERY DOCUMENTS was served upon:

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net

by email on March 22, 2019.

/sl George K. Flynn
One of their Attorneys
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
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** FILED ** Env: 4610589
McHenry County, lllinois
17LA000377

Date: 4/8/2019 3:52 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
Case No. 17 LA 377

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

N N N N N N N N N N

Defendants.

PAUL DULBERG’S ANSWERS TO DEFENDANTS’ AFFIRMATIIVE DEFENSES

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, answers Paul
Dulberg’s Affirmative Defenses as follows:

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE: CONTRIBUTION NEGLIGENCE

l. Plaintiff filed a one count Complaint, sounding in negligence, alleging that
Defendants failed to properly represent him in the prosecution of a
personal injury case, as more fully stated in the Second Amended
Complaint, which is incorporated herein.

ANSWER: Plaintiff admits the allegations of this Paragraph #1.

2. Plaintiffs damages, if any, were due to Plaintiffs own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be
reduced by Plaintiffs proximate share of liability. The Plaintiff was
negligent and caused his injuries in the following ways:

(a) Failed to seek outside counsel if he was reluctant to settle the
underlying case with the McGuires.

(b)  Provided Mast and Popovich with authority to make a settlement
demand against the McGuires for less than $100,000.

() Received a written settlement agreement from the McGuires,
forwarded by U.S. Mail from Mast, examined it, deliberated upon
it, accepted it, signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and
agreed to a "high-low" agreement at a binding mediation which
limited Dulberg's potential recovery against the remaining
Defendant, Gagnon.

ANSWER: Plaintiff denies the allegations of this Paragraph #2.
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3. If Plaintiff's contributing fault is found to be more than 50% of the
proximate cause of the injury or damage, then Plaintiff shall be barred from
recovering any damages whatsoever.

ANSWER: Plaintiff denies the allegations of this Paragraph #3.

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants’
Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second
Amended Complaint.

SECOND AFFIRMATIVE DEFENSE
STATUTE OF LIMITATIONS

1. In Plaintiffs Complaint, it alleges that The Law Offices of Thomas J.
Popovich, P.C. and Hans Mast failed to adequately represent him in the
action captioned, Paul Dulberg, Plaintiffv. David Gagnon, et al.,
Defendants, Case No. 12 LA 178, McHenry County, Illinois (the
'Underlying Action").

ANSWER: Plaintiff admits the allegations of this Paragraph #1.

2. Plaintiffs damages, if any, were due to Plaintiff's own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be
reduced by Plaintiffs proximate share of liability. The Plaintiff was
negligent and caused his injuries in the following ways:

(a) Failed to seek outside counsel if he was reluctant to settle the
underlying case with the McGuires.

(b) Provided Mast and Popovich with authority to make a settlement
demand against the McGuires for less than $100,000.

(c) Received a written settlement agreement from the McGuires,
forwarded by U.S. Mail from Mast, examined it, deliberated upon
it, accepted it, signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and
agreed to a "high-low" agreement at a binding mediation which
limited Dulberg's potential recovery against the remaining
Defendant, Gagnon.

ANSWER: Plaintiff denies the allegations of this Paragraph #2, subparts a-d.

3. Plaintiff, however, did not file this action until November 28,2017, more
than two years after the applicable statute of limitations had run.

ANSWER: Plaintiff denies the allegations of this Paragraph #3.

4. Accordingly, this matter is time-barred.
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ANSWER: Plaintiff denies the allegations of this Paragraph #4.

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants’
Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second
Amended Complaint.

AFFIRMATIVE DEFENSES
THIRD AFFIRMATIVE DEFENSE: PROXIMATE CAUSE

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging
that Defendants failed to properly represent him in the prosecution of a
personal injury case, as more fully stated in the Second Amended
Complaint, which is incorporated herein.

ANSWER: Plaintiff admits the allegations of this Paragraph #1.

2. Plaintiff retained successor counsel after Popovich and Mast withdrew.
To the extent that any malpractice occurred during Dulberg's
representation by the Popovich firm or its agents, which is expressly
denied, and to the extent that any malpractice or proximately caused
damages could have been remedied by Dulberg and his successor
counsel, then Mast and Popovich can never be found to be the
proximate cause ofDulberg's damages.

ANSWER: Plaintiff denies the allegations of this Paragraph #2.

WHEREFORE, Plaintiff, PAUL DULBERG, respectfully requests that Defendants’
Affirmative Defenses be denied and that Plaintiff be awrded damages as requested in his Second
Amended Complaint.

Respectfully submitted,

By: _/s/ Julia C. Williams

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm, LLC

111 Washington Street, Suite 2400
Chicago, IL 6002

312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
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** FILED ** Env: 4610589
McHenry County, lllinois
17LA000377

Date: 4/8/2019 3:52 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

N N N N N N N N

NOTICE OF FILING

TO:  George Flynn
Karbal Cohen Economou Silk Dunne LLC
150 S. Wacker Dr., Ste. 1700
Chicago, IL 60606
gflynn@karballaw.com

PLEASE TAKE NOTICE that on April 8, 2019, the undersigned caused the enclosed
Plaintiff’s Answer to Defendants’ Affirmative Defenses to be filed in the Circuit Court of the
Twenty Second Judicial Circuit, McHenry County, Illinois, a copy of which is hereby served upon
you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she caused a copy of the foregoing notice and
document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Julia C. Williams
Julia C. Williams
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** FILED ** Env: 5214049
McHenry County, lllinois

17LA000377

Date: 5/29/2019 11:00 AM

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT cﬁatt;‘grgl‘il’:’l't ’égifﬁ
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

Vs. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N/ N N N N N N N

Defendants.
NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: SEE ATTACHED SERVICE LIST

PLEASE TAKE NOTICE that on the 29" day of May 2019 we served the parties via
email:

Defendant, The Law Offices of Thomas J. Popovich, P.C.’s:
e Response to Plaintiff’s First Set of Document Requests;
e Answer to Plaintiff’s First Set of Interrogatories to Defendants;

Defendant Hans Mast’s:
e Response to Plaintiff’s First Set of Document Requests;
e Answer to Plaintiff’s First Set of Interrogatories to Defendants; and

Defendant The Law Offices of Thomas J. Popovich, P.C.’s and Hans Mast’s:
. Answer to Plaintiff’s Rule 213(f) Interrogatories to Defendants

copies of which are attached hereto and herewith served upon you.
Dated this 29" day of May 2019 in Chicago, Illinois.
KARBAL | COHEN | ECONOMOU | SILK | DUNNE | LLC

By: _/s/ George K. Flynn
One of their Attorneys
GEORGE K. FLYNN (ARDC No. 6239349)
KARBAL COHEN EcoNOMOU SiLK DUNNE, LLC
150 So. Wacker Drive, Suite 1700
Chicago, Illinois 60606
(312) 431-3700
gflynn@karballaw.com AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that | served this Notice by emailing a copy to each
party to whom it is directed on May 29, 2019.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, | certify that the statements set

forth herein are true and correct. /sl Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net
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IN THE CIRCUIT COURT OF Y : SEGQOND JUDICIAL CIRCUIT 02'

- Circuit Clerk Use Only
pﬂUJ D!.‘ Lkerg ( ORD
Plaintiff < ORDJ
ORDDWP

vs

Loaw OFfes oF Thomas %h cueomoe 14 LA 337

Defendant
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B

ORDER

Plaintiff(s) appear in person/by attorney

Defendant(s) appear in person/by attorney

Summons not served; alias summons to issue; return date , 20

Summons has been properly served on Defendant(s)

Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for $

3

plus interest of $ plus attorney fees of § for a total of § __plus court costs.
Defendant(s), having failed to appear or otherwise respond to the summons, is found in default. Judgment for

Plaintiff(s) against Defendant(s) for $ , plus interest of $

plus attorney fees of $ for a total of $ plus court costs.

Case set for [ ] trial [ ] arbitration on ,20 at ___.m. in Courtroom

Defendant(s) shall file an Appearance within days of today’s date, or without further Notice to

Defendant(s), the trial date will be stricken and a judgment by default will be entered against Defendant(s) and in

. favor of Plaintiffis).

NOTICE TO DEFENDANT(S): THIS IS THE ONLY NOTICE YOU WILL RECEIVE OF THE TRIAL,
OR ARBITRATION DATE AND YOUR OBLIGATION TO FILE AN APPEARANCE.

Defendant(s) shall file an answer or other pleading within days of today’s date.
This case is continued on Motion of [_] Plaintiff; [] Defendant; I_—Xl By Agreement; [1 court;

to S:cg:cﬂw =Y 20 19 at q.co, A m. for Stz hoy

Case called, Plaintiff(s) fail to appear. Case dismissed for Plaintiff’s failure to prosecute.

Case dismissed with/without prejudice on Plaintiff’s motion.

After trial of this case, the Court enters dJudgment for Plaintiff(s) against Defendant(s) for $ ' .

plus interest of $ plus attorney fees of § for a total of § plus court costs.

After trial of this case, the Court enters a Judgment for Defendant(s) against Plaintiff{s).
COURT FURTHER ORDERS:_Stptwy . vitton _and #00) dis Cotry, .

a1nb RS ot v delaund 1S wilhorown_ as o0 I

_

Date:
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IN THE CIRCU  OURT OF THE TWENTY-SECOND JT  IAL CIRCUIT

McHENRY COUNTY, ILLINOIS
Circuit Clerk Use Only
PRl Dl bcm( | ORD
Plaintiff . ORDJ
ORDDWP

< " : ﬂ: Case Number iq' Uq j?¢

' FILED
Defendant ct ﬁ/[ . . McHangy County, Hingis

ORDER P __5' 2008

Plaintiff{s) appear in person/by attorney

Defendant(s) appear in person/by attorney 1., KATHERINE MEFE L
bl‘-’m oHhe ITCOTE Lt

Summons not served; alias summons to issue; return date ;20

Summons has been properly served on Defendant(s)

Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for $

)

plus interest of $ plus attorney fees of $ for a total of § plus court costs.

O Ooood

Defendant(s), having failed to appear or otherwise respond to the summons, is found in defauit. Judgment for

Plaintiff(s) against Defendant(s) for $ , plus interest of §

plus attorney fees of § for a total of § plus court costs.

Case set for [_]trial [ arbitration on , 20 at ___.m, in Courtroom

OO

Defendant(s) shall file an Appearance within days of today’s date. or without further Notice to

Defendant(s). the trial date will be stricken and a judgment by default will be entered against Defendant(s) and in
favor of Plaintiff(s).

NOTICE TO DEFENDANT(S): THIS IS THE ONLY NOTICE YOU WILL RECEIVE OF THE TRIAL._
OR ARBITRATION DATE AND YOUR OBLIGATION TO FILE AN APPEARANCE.

Defendant(s) shall file an answer or other pleading within _ days of today’s date.

This case is continued on Motion of [ ] Plaintiff;  [] Defendant; MBy Agreement; 1 Court;

to___f} /*rl ,20 /4 Q. ) f=m. for St Us .

Case called, Plaintiff(s) fail to appear. Case dismissed for Plaintiff’s failure to prosecute.

Case dismissed with/without prejudice on Plaintiff’s motion.

After trial of this case, the Court enters a Judgment for Plaintiff{s) against Defendant(s) for $ .,

plus interest of $ | plus attorney fees of $ for a total of § plus court costs.
After trial of this case, the Court enters a Judgment for Defendant(s) against Plaintiff(s).
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-
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** FILED ** Env: 6822850
McHenry County, lllinois
17LA000377

Date: 10/3/2019 2:04 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

MOTION FOR LEAVE TO FILE AFFIRMATIVE DEFENSE

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast pursuant to 735
ILCS 5/2-613 and 735 ILCS 5/2-616, move for leave to file their Amended Affirmative Defense
to Plaintiff’s Second Amended Complaint, and in support state as follows:

1) This is a legal malpractice action. Defendants filed their Answer and Affirmative
Defenses on March 12, 2019. Written discovery has been exchanged. No depositions have
proceeded.

2) 735 ILCS 5/2-616 allows the amendment of pleadings at any time before final
judgment on just and reasonable terms.

3) The filing of defendant’s amended affirmative defenses will cause no unfair
surprise, prejudice or unreasonable delay in the case.

WHEREFORE, Defendants, respectfully request that this Court grant them leave to file

their Amended Affirmative Defense to Plaintiff’s Second Amended Complaint (proposed

2442289 1
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pleading attached as Exhibit A), and grant any and all further relief that this Court deems just and

appropriate.

Respectfully submitted,

/sl George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@Xkarballaw.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
AND HANS MAST’S AMENDED AFFIRMATIVE DEFENSES

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast plead the
following amended affirmative defense in the alternative and without prejudice to Defendants’
earlier denials and contentions:

FOURTH AFFIRMATIVE DEFENSE
(Judgmental Immunity/Lawyer’s Judgement Rule)

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging that
Defendants failed to properly represent him in the prosecution of a personal injury case, as more
fully stated in the Second Amended Complaint, which is incorporated herein.

2. Plaintiff’s damages, if any, were due to Plaintiff’s own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be reduced by Plaintiff’s
proximate share of liability. The Plaintiff was negligent and caused his injuries in the following
ways:

€)) Failed to seek outside counsel if he was reluctant to settle the underlying

case with the McGuires.

2042287 1 EXHIBIT A
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(b) Provided Mast and Popovich with authority to make a settlement demand
against the McGuires for less than $100,000.

(© Received a written settlement agreement from the McGuires, forwarded
by U.S. Mail from Mast, examined it, deliberated upon it, accepted it,
signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and agreed
to a “high-low” agreement at a binding mediation which limited Dulberg’s
potential recovery against the remaining Defendant, Gagnon.

3. Alternatively, this suit is barred by the attorney judgment rule. Errors in attorney
judgment do not constitute negligence. Goldstein, 154 Ill. App. 3d at 599-601; O’Brien &
Assocs., P.C. v. Tim Thompson, Inc., 274 Ill. App. 3d 472, 479-480 (2nd Dist. 1995). Legal
advice provided in areas “where there are no sure and definite answers” or where “future courses
of action [cannot be determined] by precise mathematical equations” are areas where the
attorney is afforded discretion in the exercise of judgment. Goldstein, 154 Ill. App. 3d at 600
(citation omitted). The fact that an unfavorable result is obtained in one of these scenarios does
not suggest that any standard of care was breached. Id. Further, if the client must speculate as to
how it would have been better off, there is no actionable harm. O’Brien, 274 Ill. App. 3d at 479-
80.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST, respectfully request that judgment be entered on their behalf and against
Plaintiff, Dulberg.

Respectfully submitted,

/sl George K. Flynn

2
2442287
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GEORGE K. FLYNN
KARBAL COHEN EcoNOMOU SiLK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

ARDC No. 6239349

Attorneys for Defendants
aflynn@karballaw.com

-3-
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** FILED ** Env: 6822850
McHenry County, lllinois
17LA000377

Date: 10/3/2019 2:04 PM
Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUITerk of the Circuit Court
MCHENRY COUNTY, ILLINOI
Paul Dulberg,
Plaintiff,
Case No. 17 LA 000377

Jury Demand
(Court Room 201)

V.

The Law Offices of Thomas J. Popovich, P.C.,
And Hans Mast,

N N N N N N N N N N

Defendants.

NOTICE OF MOTION

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that on the 4" day of November 2019 at 9:00 a.m. or as soon
thereafter as this motion may be heard, we shall appear before the Honorable Judge Thomas A.
Meyer or any Judge sitting in his place or stead, in Room 201, at McHenry County Government
Center, 2200 N. Seminary Avenue (Route 47), Woodstock, IL 60098, and shall then and there
present DEFENDANTS” MOTION FOR LEAVE TO FILE AMENDED AFFIRMATIVE DEFENSE, a copy of
is attached hereto and herewith served upon you.

Dated this 3" day of October 2019 in Chicago, Illinois.

George K. Flynn (ARDC #6239349)
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606

Tel: (312) 431-3700
gflynn@karballaw.com

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that | served this notice by e-mailing a copy to each
party to whom it is directed on October 3, 2019.

[X] Under penalties as provided by law pursuant to
735 ILCS 5/1-109, | certify that the /sl Linda Walters
statements set forth herein are true and correct. Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net
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** FILED ** Env: 7222883
McHenry County, lllinois
17LA000377

Date: 11/4/2019 1:37 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
AND HANS MAST’S AMENDED AFFIRMATIVE DEFENSES

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast plead the
following amended affirmative defense in the alternative and without prejudice to Defendants’
earlier denials and contentions:

FOURTH AFFIRMATIVE DEFENSE
(Judgmental Immunity/Lawyer’s Judgement Rule)

1. Plaintiff filed a one count Complaint, sounding in negligence, alleging that
Defendants failed to properly represent him in the prosecution of a personal injury case, as more
fully stated in the Second Amended Complaint, which is incorporated herein.

2. Plaintiff’s damages, if any, were due to Plaintiff’s own fault. In the event
Defendants are held liable, any damages awarded to Plaintiff must be reduced by Plaintiff’s
proximate share of liability. The Plaintiff was negligent and caused his injuries in the following
ways:

€)) Failed to seek outside counsel if he was reluctant to settle the underlying

case with the McGuires.

2442287 1
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(b) Provided Mast and Popovich with authority to make a settlement demand
against the McGuires for less than $100,000.

(© Received a written settlement agreement from the McGuires, forwarded
by U.S. Mail from Mast, examined it, deliberated upon it, accepted it,
signed it, and mailed it back to Mast.

(d) Retained successor counsel after Mast and Popovich withdrew, and agreed
to a “high-low” agreement at a binding mediation which limited Dulberg’s
potential recovery against the remaining Defendant, Gagnon.

3. Alternatively, this suit is barred by the attorney judgment rule. Errors in attorney
judgment do not constitute negligence. Goldstein, 154 Ill. App. 3d at 599-601; O’Brien &
Assocs., P.C. v. Tim Thompson, Inc., 274 Ill. App. 3d 472, 479-480 (2nd Dist. 1995). Legal
advice provided in areas “where there are no sure and definite answers” or where “future courses
of action [cannot be determined] by precise mathematical equations” are areas where the
attorney is afforded discretion in the exercise of judgment. Goldstein, 154 Ill. App. 3d at 600
(citation omitted). The fact that an unfavorable result is obtained in one of these scenarios does
not suggest that any standard of care was breached. Id. Further, if the client must speculate as to
how it would have been better off, there is no actionable harm. O’Brien, 274 Ill. App. 3d at 479-
80.

WHEREFORE, Defendants, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
and HANS MAST, respectfully request that judgment be entered on their behalf and against
Plaintiff, Dulberg.

Respectfully submitted,

/sl George K. Flynn

2
2442287
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GEORGE K. FLYNN
KARBAL COHEN EcoNOMOU SiLK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

ARDC No. 6239349

Attorneys for Defendants
aflynn@karballaw.com

-3-
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** FILED ** Env: 7222883
McHenry County, lllinois
17LA000377

Date: 11/4/2019 1:37 PM
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT Katherine M. Keefe

MCHENRY COUNTY, ILLINOIS Clerk of the Circuit Court
PAUL DULBERG, )
Plaintiff, ;
VS. ; No. 17 LA 377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendants. ;

NOTICE OF FILING

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that, on the 4" day of November 2019, we filed DEFENDANTS
THE LAW OFFICES OF THOMAS J. PoPoVICH, P.C. AND HANS MAST’S AMENDED AFFIRMATIVE
DEFENSES, with the Clerk of the 22" Judicial Circuit Court of McHenry County, lllinois, a copy of
which is attached hereto and hereby served upon you.

Dated at Chicago, Illinois, this 4th day of November 2019.
George K. Flynn
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312) 431-3700

gflynn@karballaw.com
Firm No. 38100

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that | served this Notice by emailing a copy to
each party to whom it is directed on November 4, 2019.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, | certify that the statements set

forth herein are true and correct. /s/ Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net
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IN THE CIR¢ IT COURT OF THE 22"° Ju1

STATE OF ILLINOIS )
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" .
IN THE CIRCUIT COURT OF THE 2‘2 JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
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CASE MANAGEMENT ORDER

This case being heard for Case Management Conference, pursuant to Supreme Court Rule 218, the parties have
been notified and the Court being fully advised, IT IS HEREBY ORDERED: (Mark applicable box(s) below)

0 1
1 2

ENTERED:
PREPARED BY: Ut V/: Wam/ Tho (it [ vme

That any and all Cross, Counter, and Third-Party Complaints shal! be filed not later than

That Plaintiff(s) shall disclose the identity of alt Supreme Court Rule 213(g) opinion witnesses,
together with their business address and opinions, not later than

That Defendant(s) shall disclose the identity of all Supreme Court Rule 213(g) opinion witnesses,
together with their business address and opinions, not later than

That Cross-Defendants, Counter Defendants, and Third Party Defendants shall disciose the
identity of all Supreme Court Rule 213(g) opinion witnesses, together with their business address
and opinions, not later than

That all discovery shall be completed not tater than .
The Case Management Conference is continued to &~ 2« 2020 at G100 HAm.

That a Settlement Conference/Pre-Trial is set for at M.

That the final Pre-Trial Conference is set for .at M.
at which time each party shall tender a statement of the case, a list of witnesses who may be
called at trial indicating their relationship o the case, their occupation and the city and state of
their residence and/or employment, all motions in limine; a list of all marked exhibits to be offered
at trial and the original exhibits themselves, a list of all evidence depositions to be offered at trial
and a list of all objections to be ruled on by the court, and all proposed jury instructions.

That this cause is set for Jury/Bench Trial on at M.

All dispositive motions must be filed and set for hearing no later than 60 days before the date that
the case has been set for trial and be in compliance with Local Rules of Practice, in particular
Rules 2.01, 2.02 and 2.04,

Status o tomplihon DE £(1) /lc-mg/mnmg
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AR.D.C. REGISTRATION NO. WwZ7 ¥5%;












17LA000377--2020-06-05--ORD_0067.pdf

IN THE CIR. ,IT COURT OF THE 22"° JU,» _IAL CIRCUIT

STATE OF ILLINOIS ) |
)58 GEN.NO._ /) L A 377
COUNTY OF MCHENRY ) * Krlury O Non-Jury
p v / J; ‘7 Md'leary%lb%gty, IIFrois
Ve JUN - 5 2020
,ﬂ off O v o RATHE TN W, KEEFE
Clerk of the Circsh Cout
Plaintff’s . " Defendant’s |
Date: (",/ s/2* Atomey 3 ) te Iitliro Attorney 6"""?" %;‘ -
ORDER

TAS  onitfar oy Fo e Aeo~t L
S-;’LZ/‘{_'VJ , '/--7‘3 P 3 f/—”/a/CJ‘

/ ) I AT S S f 7o S fertss

' | Hens
o FLU) AT

S Fimbem /O, p020

&
0_,7A 9,(0&'

ﬂ,f'v""/

Prepared by: é cogn P’ﬁ‘,,, —_
Attorney for: o e

Attorney Registration No.: (8239394 7 Judge: z <











17LA000377--2020-07-02--PROSDD_0068.pdf

** FILED ** Env: 9649054
McHenry County, lllinois
17LA000377

Date: 7/2/2020 9:30 AM
Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIferk of the Circuit Court
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

Vs. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N

Defendants.
NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: Edward X. Clinton, Jr.
Julia C. Williams
The Clinton Law Firm
111 W. Washington Street, Suite 1437
Chicago, IL 60602
ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net

PLEASE TAKE NOTICE that on the 2" day of July 2020 we served the parties via
email:

Defendant, The Law Offices of Thomas J. Popovich, P.C.’s:
e Supplemental Requests for Production to Plaintiff;
a copy of which is attached hereto and herewith served upon you.
Dated this 2" day of July 2020.
KARBAL | COHEN | ECONOMOU | SILK | DUNNE | LLC

By: /s/ George K. Flynn
One of their Attorneys

GEORGE K. FLYNN (ARDC No. 6239349)
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

gflynn@karballaw.com
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DEFENDANT’S NOTICE OF SERVICE
OF DIscOVvERY DOCUMENT was served upon:

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net

by email on July 2, 2020.

/sl George K. Flynn
One of their Attorneys
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