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  ) McHenry County, Illinois  
 v. ) Honorable Joel D. Berg, Judge Presiding 
  ) Circuit Court No. 2017LA000377  
HANS MAST and THE LAW OFFICES )    
OF THOMAS J. POPOVICH, P.C., ) Notice of Appeal Filed:  March 3, 2023 
  ) 
 Defendant-Appellees. )  

 
DEFENDANTS/APPELLEES HANS MAST AND THE LAW OFFICES OF THOMAS J. 
POPOVICH, P.C.’S RESPONSE TO PLAINTIFF/APPELLANT PAUL R. DULBERG’S 
EMERGENCY MOTION FOR 4TH EXTENSION TO FILE APPELLANT’S BRIEF, TO 

CONDUCT AN AUDIT OF THE RECORD ON APPEAL TO DISCOVER CHANGED 
OR MISSING DOCUMENTS, AND TO SUPPLEMENT THE RECORD ON APPEAL 

 
 Defendants/Appellees Hans Mast and The Law Offices of Thomas J. Popovich, P.C. 

(collectively “the Firm”), by and through their attorneys, pursuant to Illinois Supreme Court Rule 

361(b)(3),(g), hereby respond to Plaintiff/Appellant Paul R. Dulberg’s (“Dulberg’s”) motion that 

he has titled “Emergency Motion and Fourth Motion to Extend Time to File Appellant’s Brief 

(Civil) Emergency Motion to Conduct an Audit of the Record on Appeal to Discover Changed or 

Missing Documents; Supplement the Record on Appeal and, if Granted, For 35 Days Extension 

of Time After the Trial Court Clerk Has Supplemented and/or Corrected the Record on Appeal 

to File Appellant’s Brief” (“Motion” or “Mtn.”).  In response, the Firm states as follows:  

INTRODUCTION 

 This is an appeal of a grant of a summary judgment motion in favor of the Firm in a legal 

malpractice action based on the statute of limitations.  Ex. 1 hereto, Notice of Appeal (C2139-
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C2144); Ex. 2 hereto, Feb. 1, 2023 Summary Judgment Order (C2138); Mtn. Ex. D, Feb. 1, 2023 

Transcript (R493-R512).  The former client Dulberg brought this action alleging that the Firm 

was negligent in recommending Dulberg accept an inadequate settlement in an underlying 

personal injury case arising out of a chain saw accident.  Ex. 3 hereto, 2nd Amd. Legal 

Malpractice Compl. (C269-C293).  The Circuit Court found that the instant legal malpractice 

case is time-barred by the two-year attorney statute of limitations of 735 ILCS 5/13-214.3(b).  

Ex. 2 hereto, Feb. 1, 2023 Order (C2138); Mtn. Ex. D, Feb. 1, 2023 Transcript (R493-R512). 

Dulberg filed his notice of appeal back on March 3, 2023, and minimal activity has 

occurred in this appeal since that time.  Ex. 1 hereto, Notice of Appeal (C2139-C2144).  Dulberg 

has already been granted 155 days of extensions for his opening brief.  Mtn. ¶3.  On his final 

deadline for filing his opening brief, Friday, November 3, 2023 around 5pm, Dulberg served a 

motion that he titled as an “emergency” request for (i) leave to retain an auditor to conduct an 

audit and forensic investigation of the records of the Circuit Court and of this Court, (ii) to 

supplement the record on appeal, (iii) for leave to amend the docketing statement (which may be 

a typographical error, as such is only referenced in the “wherefore” clause), (iv) for leave to 

request the record on appeal for “related cases” (which might be another typographical error, as 

such is only referenced in the “wherefore” clause), and (v) for a further extension of time to file 

his appellant’s brief.  Similarly as with Dulberg’s prior motion for miscellaneous relief that he 

filed on October 2, 2023, which was denied other than allowing a third and final extension, 

Dulberg’s arguments are unsubstantiated and fail to comply with the Illinois Supreme Court 

Rules.  Ex. 4 hereto, Dulberg Amd. Mtn. for 3rd Extension & Other Relief; Ex. 5 hereto, Oct. 10, 

2023 Appellate Order.  This Court should deny all relief requested in Dulberg’s Motion.   

ARGUMENT 



3 
 

I. This Court should deny Dulberg’s Motion as it does not present an emergency. 
 
 Dulberg’s Motion should be denied outright as it does not present a genuine emergency.  

See Ill. App. Court 2nd Dist. Rule Local Rule 109(a).  The primary basis for Dulberg’s various 

requests for relief is the alleged incompleteness of the record on appeal, but Dulberg has been on 

notice of such possible issues from at least the time that he filed his initial motion for extension 

back on May 24, 2023.  Ex. 6, May 24, 2023 Dulberg’s 1st Mtn. for Extension for Appellant’s 

Brief.  In this regard, Dulberg’s May 24, 2023 motion for an initial extension of time for his 

opening brief stated the extension was sought due to, among other reasons, “various problems 

within the Record on Appeal” and “errors by the Clerk of the Circuit Court in preparation of the 

Record on Appeal,” including “missing report of proceedings, mismatched sections, documents 

with only one of the Defendants’ names where it should be all, Memorandums of Law where the 

body of the motions should be, [and] violations of the Supreme Court of Illinois Standards and 

Requirements for Electronic Filing the Record on Appeal.”  Id. at ¶¶1, 8.b. and Wherefore 

Clause.  If there are any issues with the record on appeal, then Dulberg should have followed the 

procedures for supplementing the record in Ill. S. Ct. Rule 329.  He failed to do so, as further 

discussed below.  Dulberg’s failure to timely arrange for any supplement to the record and delay 

in preparing his brief is not a basis for emergency relief.  See In re Marriage of Larocque, 2018 

IL App (2d) 160973, ¶¶94-95 (emergency motion was properly denied as “litigants do not have 

an absolute right to a continuance”).  Ill. S. Ct Rule 361(g) states, “Except in the most extreme 

and compelling circumstances, a motion for an extension of time will not be considered an 

emergency.”  No extraordinary circumstances are present here, and there is no emergency. 

II. The Court should deny Dulberg’s request for leave to retain an auditor to audit the 
records of the Circuit Court and of this Court. 

 
 This Court should deny Dulberg’s unprecedented request for leave to retain an auditor to 
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audit the records of the Circuit Court and of this Court.  Dulberg cites no authority that would 

warrant such extraordinary relief. On the contrary, the requisite procedures for correcting any 

issues with the record on appeal are set forth in Ill. S. Ct. Rule 329, which do not allow retention 

of an auditor.  As discussed below, Dulberg failed to follow those procedures.  Further, 

Dulberg’s request to retain an auditor is misguided because he fails to understand that the 

purpose of arranging for any supplement to the record on appeal is to ensure the record is 

sufficient “to present fully and fairly the questions involved,” not to incur extraordinary time and 

resources in scrutinizing every conceivable minutiae of detail in documents that are irrelevant to 

this appeal.  See Ill. S. Ct. Rule 329.  While Dulberg reaches far afield in requesting a forensic 

investigation of the court’s records, it should be kept in mind that a request for a forensic 

investigation of a party’s records is not even ordinarily permitted at the trial court level.  Carlson 

v. Jerousek, 2016 IL App (2d) 151248, ¶69 (trial court abused its discretion in compelling the 

forensic imaging of the plaintiff’s computers during the discovery process).  Further, certain 

categories of electronically stored information, such as online access data, data in metadata fields 

that are frequently updated automatically, and forms of ESI that would require extraordinary 

efforts for production, are presumptively not discoverable even between parties.  Id. at ¶¶48-49.  

Dulberg’s request to audit the court’s records has no support and is simply a delay tactic. 

III. The Court should again deny Dulberg’s request for leave to supplement the record 
on appeal due to Dulberg’s delay and failure to follow proper procedures. 

 
It is Dulberg’s burden as the appellant to present a complete record on appeal, in order to 

support any arguments that he may raise as to why the trial court’s ruling was in error.  Foutch v. 

O’Bryant, 99 Ill. 2d 389, 391-92 (1984).  If the record is incomplete, then Dulberg should have 

followed the procedures in Ill. S. Ct. Rule 329 for seeking leave to supplement the record.  

McCarty v. Weatherford, 362 Ill. App. 3d 308, 312 (4th Dist. 2005).  Ill. S. Ct. Rule 329 states: 
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The record on appeal shall be taken as true and correct unless shown to be otherwise and 
corrected in a manner permitted by this rule. Material omissions or inaccuracies or 
improper authentication may be corrected by stipulation of the parties or by the trial 
court, either before or after the record is transmitted to the reviewing court, or by the 
reviewing court or a judge thereof. Any controversy as to whether the record accurately 
discloses what occurred in the trial court shall be submitted to and settled by that court 
and the record made to conform to the truth. If the record is insufficient to present fully 
and fairly the questions involved, the requisite portions may be supplied at the cost of the 
appellant. If necessary, a supplement to the record may be certified and transmitted. The 
clerk of the circuit court shall prepare a certified supplement to the record which shall be 
filed in the reviewing court upon order issued pursuant to motion. 

 
Dulberg’s various requests to supplement the record on appeal should be denied, as they do not 

comply with Ill. S. Ct. Rule 329. 

A. Dulberg’s renewed blanket request for this Court to order the Circuit Court 
to re-prepare the record on appeal should again be denied. 

 
To the extent that Dulberg renews his request for this Court to order the Circuit Court to 

start over in preparing a new or substitute record on appeal, that request should again be denied.  

Mtn. pg. 6 “wherefore” clause.  This Cout previously denied such a request that Dulberg made in 

a motion he filed on October 2, 2023.  Ex. 4, Dulberg Amd. Mtn. for 3rd Extension & Other 

Relief pg. 8; Ex. 5, Oct. 10, 2023 Order.  The clerk already prepared and filed the record on 

April 24, 2023, which consists of 2148 pages of the common law record and 512 pages of reports 

of proceedings.  The clerk also already executed a Certification of Record in the form required 

by Ill. S. Ct. Rule 324 and the Article III Forms Appendix, which certificate appears at the front 

of the record.  It is the burden of Dulberg, not the Court, to identify any documents that may be 

missing from the record and to arrange for any necessary supplement to the record.  See 

McCarty, 362 Ill. App. 3d at 312-13 (while “the clerk of the circuit court failed to file many of 

the documents that were before the trial court[,]…the clerk’s failure [did] not excuse the 

[plaintiffs], who, as appellants, clearly had the burden to present this court with a sufficiently 

complete record on appeal”); Swift Agricultural Chemicals Corp. v. Marten, 4 Ill. App. 3d 60, 61 
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(5th Dist. 1972) (“[w]hile…Supreme Court Rule 326 places the obligation of filing the record 

upon the clerk of the trial court[,] it is nevertheless incumbent upon the appellant to see to the 

preparation and forwarding of the record in the course of his appeal”).  Dulberg’s blanket request 

for a re-do of the record deviates from Ill. S. Ct. Rule 329, which specifies that only the 

“requisite portions” should be included in a supplemental record, not that the clerk should file the 

entire record all over again.  It is not unduly burdensome to require the appellant to ensure the 

record is adequate in an appeal he chooses to pursue.  McCarty, 362 Ill. App. 3d at 313-14; Lorts 

v. Illinois T. Railroad, 80 Ill. App. 3d 974, 977 (5th Dist. 1980).   

B. This Court should deny Dulberg’s request to supplement the record on 
appeal with a document from the unrelated McDonald case, which was not 
before the Circuit Court in this matter. 

 
This Court should deny Dulberg’s request to supplement the record on appeal to add an 

order from the unrelated case Mark McDonald, Individually and as Special Administrator of the 

Estate of Julie McDonald, and as Father of Ian McDonald, Quinlin McDonald, and Chloe 

McDonald, minor children v. Law Offices of Thomas J. Popovich, P.C., James P. Tutaj, and 

Thomas J. Popovich, Circuit Court of the 22nd Judicial Circuit, McHenry County, Illinois no. 

2012LA000326 (transferred from Circuit Court of Cook County no. 2012 L 000196) (the 

“McDonald Case”).  Mtn. Ex. A, McDonald Case Order.  It does not appear that the McDonald 

Case is referenced anywhere in the record, as a search on the record on the term “McDonald” 

does not return any results.  Nor does Dulberg provide any explanation of the McDonald Case in 

his current Motion.  It would be improper to supplement the record with a copy of an order from 

the McDonald Case, as such is from a different case and the document was never before the 

Circuit Court in this matter.  Johnson v. Matviuw, 176 Ill. App. 3d 907, 912 (1st Dist. 1988).   

In any event, Dulberg cannot raise a new argument in this appeal about the order in the 
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McDonald Case.  It appears that Dulberg may wish to make a new argument based on the 

apparent fact that Judge Thomas A. Meyer entered an order on October 19, 2012 in which he 

recused himself from the unrelated McDonald Case that had been filed against The Law Offices 

of Thomas J. Popovich, P.C.  Mtn. Ex. A.  But Dulberg has forfeited any issue with Judge Meyer 

having presided over part of the instant legal malpractice case because he never filed a motion 

for substitution of judge.  People v. Cavin, 28 Ill. App. 3d 863, 868 (1st Dist. 1975); People v. 

Fitzgerald, 55 Ill. App. 3d 626, 632 (1st Dist. 1977).  Judge Meyer disclosed in this case that he 

knew the parties and that he had presided over the underlying personal injury case, and Dulberg 

did not file a motion for substitution of judge.  Mtn. Ex. B, Feb. 3, 2020 Transcript (R66:22-

R67:7); Mtn. Ex. C, May 10, 2018 Transcript (R4:8-10).  Dulberg as appellant cannot raise new 

issues for the first time on appeal.  Cambridge Eng’g, Inc. v. Mercury Partners 90 BI, Inc., 378 

Ill. App. 3d 437, 454, 456 (1st Dist. 2007).  Since Dulberg never filed a motion for substitution 

of judge, the issue is forfeited.  Cavin, 28 Ill. App. 3d at 868; Fitzgerald, 55 Ill. App. 3d at 632.  

Further, a party cannot seek relief on a question of whether a judge should have recused himself 

on his own initiative, but rather a party needs to file a motion for substitution of judge if he were 

to believe that a judge should not preside over a case, which Dulberg failed to do here.  In re 

Marriage of O’Brien, 2011 IL 109039, ¶45. 

C. This Court should deny Dulberg’s request to supplement the record on 
appeal with an audio recording of the deposition of Hans Mast. 

 
 This Court should deny Dulberg’s request to supplement the record on appeal with an 

audio recording of the deposition of appellee/defendant Hans Mast.  The issue Dulberg 

references is that 2.5 years after his former counsel took the remote deposition of defendant 

Mast, Dulberg argued that there were technical issues with the deponent Mast’s ability to view 

Dulberg’s exhibits that Dulberg’s counsel displayed at the deposition.  Mtn. Ex. D, Dec. 21, 
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2022 Transcript (R476-R488); Ex. 7 hereto, Dec. 21, 2022 Order (C2056) (denying Dulberg’s 

second amended motion to exclude the deposition of Hans Mast and to re-take the deposition of 

Hans Mast, and denying Dulberg’s oral motion to supplement the record with an audio recording 

of the Mast deposition); see also Ex. 8 hereto, Dulberg’s second amended motion to exclude the 

deposition of defendant Mast and to grant leave to re-depose Mast (C1770 - C1839); Ex. 9, the 

Firm’s response thereto (C1968 - C2004), and Ex. 10, Dulberg’s reply (C2033 – C2055).  The 

court denied Dulberg’s second amended motion to exclude the deposition of Mast and declined 

to allow Dulberg leave to re-take the deposition, and explained that since Dulberg’s counsel 

conducted the deposition, controlled the exhibits, did not make any objections at the time, and 

did not raise any concerns with the deposition until 2.5 years later, the court would not strike the 

deposition of Mast and would not allow Dulberg leave to re-take the deposition.  Mtn. Ex. D, 

Dec. 21, 2022 Transcript (R476-R488); Ex. 7 hereto, Dec. 21, 2022 Order (C2056).  At that 

hearing, Dulberg offered to tender an audio recording of Mast’s deposition to the Circuit Court, 

but the Circuit Court declined to accept or review such, finding it would be irrelevant to the 

court’s ruling.  Mtn Ex. D, Dec. 21, 2022 Transcript (R479:17 - R481:9); Ex. 7 hereto, Dec. 21, 

2022 Order (C2056).  Since the audio recording was never reviewed by the Circuit Court, it 

should not be included in the record on appeal.  See Garvy v. Seyfarth Shaw LLP, 2012 IL App 

(1st)110115, ¶¶25-27 (finding that privilege logs that the defendant had tendered to the plaintiff 

in court, but which the trial court did not review, should not be included in the record on appeal).   

D. This Court should deny Dulberg’s request to supplement the record on 
appeal with other possible reports of proceedings. 

 
This Court should deny Dulberg’s request to supplement the record on appeal with any 

additional reports of proceedings at this point.  Ill. S. Ct. Rule 323(a) puts the burden on the 

appellant to make a written request to court reporting personnel by the date his docketing 



9 
 

statement is due for preparation of any transcripts that the appellant wishes to include in the 

record.  Thus, Dulberg was required to request court reporting personnel prepare any necessary 

transcripts by March 17, 2023 (the date his docketing statement was due, which was 14 days 

after the notice of appeal was filed on March 3, 2023).  Ex. 1 hereto, Notice of Appeal (C2139-

C2144); Ill. S. Ct. Rules 312 & 323(a).  The court reporting personnel were then required to file 

any requested transcripts within 49 days of the date of the filing of the notice of appeal, meaning 

by April 21, 2023.  Ex. 1 hereto, Notice of Appeal (C2139-C2144); Ill. S. Ct. Rule 323(b).  Here, 

512 pages of transcripts have been filed.  R1-R512.  If the court reporting personnel did not 

timely file some of the transcripts, then Dulberg should have followed the procedures in Ill. S. 

Ct. Rules 323(b),(e) and 329 for supplementing the record with any such missing transcripts.  

Dulberg was required to file any motion for extension of time to file any necessary transcripts by 

the expiration of the original due date or any extension thereto (meaning by April 21, 2023), or 

within 35 days after the due date, if he could provide a reasonable excuse for failure to file such a 

motion earlier.  Ill. S. Ct. Rule 323(e).  Far more than 35 days have now passed since the April 

21, 2023 deadline for filing reports of proceedings, and thus it is too late for Dulberg to arrange 

for the filing of any additional reports of proceedings at this point.  Ill. S. Ct. Rule 323(e); Hall v. 

Turney, 56 Ill. App. 3d 644, 648 (1st Dist. 1977) (rejecting appellant’s untimely request for an 

extension of time to file reports of proceedings that was disguised as a request for an extension 

of time to file the entire record).   

Accordingly, it is now too late for Dulberg to supplement the record with a different 

version of the September 16, 2022 transcript that was transcribed by a different court reporter.  

Mtn. Ex. E, ¶¶6-16.  The only version of the September 16, 2022 transcript in the record is at 

R389-R401 (Ex. 11 hereto).  This Court cannot make any ruling that would allow Dulberg to 
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substitute a different transcript instead, as Ill. S. Ct. Rule 329 states, “Any controversy as to 

whether the record accurately discloses what occurred in the trial court shall be submitted to and 

settled by that court.”  Thus, any question over the precise words that were spoken should have 

been timely addressed by the Circuit Court, not by this court on an emergency motion filed on 

the appellant’s final deadline for his brief.  Ill. S. Ct. Rule 329.  In Lawrence, the appellate court 

denied such an appellant’s motion to supplement the record on appeal where there was a 

controversy as to whether the supplemental material accurately disclosed what had occurred in 

the trial court.  In re Marriage of Lawrence, 146 Ill. App. 3d 307, 310-11 (3rd Dist. 1986).  The 

Lawrence court found the appellant had failed to follow the requirements of Ill. S. Ct. Rule 329 

for supplementing the record on appeal and had displayed an “utter disregard of clearly define[d] 

rules [that] disrupt[ed] the orderly disposition of an appeal.”  Id.  Likewise, here this Court 

should not “reward appellant’s inattentiveness to supreme court rules.”  Id.  Furthermore, this 

Court cannot consider Dulberg’s auditor’s affidavit since she fails to attach the documents 

referenced, such as the two different September 16, 2022 transcripts being compared and the 

court reporter’s emails containing the transcripts.  Mtn. Ex. E, Pasha Affidavit ¶¶4, 8; Ill. S. Ct. 

Rule 191(a); Robidoux v. Oliphant, 201 Ill. 2d 324, 343-44 (2002); Lucasey v. Plattner, 2015 IL 

App (4th) 140512, ¶¶19-20, 23.  Thus, even if this issue could be considered, which it cannot per 

Ill. S. Ct. Rules 323 and 329, Dulberg fails to present adequate information for this Court to 

resolve any controversy over the transcript.  Robidoux, 201 Ill. 2d at 343-44.  Regardless, 

Dulberg fails to point to any inaccuracy in the record, as the version of the September 16, 2022 

transcript that is in the record reflects that there had been no deadline for expert discovery, which 

is consistent with the fact that there is no order in the record suggesting that expert discovery had 

closed.  Ex. 11, Sept. 16, 2022 Transcript at R393:12-15. 
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Dulberg also notes that the record does not contain any transcripts from the January 10, 

2018 and February 27, 2018 court conferences, but such is another example of his failure to 

satisfy Ill. S. Ct. Rule 329, along with the specific requirements of Ill. S. Ct. Rule 323 for reports 

of proceedings.  Mtn. pg. 5-6; Mtn. Ex. E, Pasha Affidavit ¶¶17-26.  Dulberg and his auditor are 

uncertain as to whether a court reporter was even present at the January 10, 2018 and February 

27, 2018 court conferences in the first place.  Mtn. Ex. E, Pasha Affidavit ¶¶17-26.  At the 

January 10, 2018 court conference, the court simply granted the Firm’s motion to answer or 

otherwise plead through February 7, 2018 and set a further status conference for February 27, 

2018.  Ex. 12, Jan. 10, 2018 Order (C47).  At the February 27, 2018 court conference, the court 

simply set an agreed briefing schedule on the Firm’s motion to dismiss.  Ex. 13, Feb. 27, 2018 

Order (C93).  Dulberg provides no explanation as to whether such two transcripts, if they even 

exist, could be material to this appeal.  See Mtn. Ex. E, Pasha Affidavit ¶¶17-26.  Nor did 

Dulberg make any effort to timely arrange for a bystander’s report under Ill. S. Ct. Rule 323(c).  

Dulberg fails to understand that Ill. S. Ct. Rule 323 does not contemplate that the record on 

appeal will include every potentially available report of proceedings.  Rather, Rule 323(a) 

provides that “the appellant shall make a written request to the court reporting personnel…to 

prepare a transcript of the proceedings that appellant wishes included in the report of 

proceedings,” which “shall include all the evidence pertinent to the issues on appeal.”  The rule 

warns that a party who orders unnecessary transcripts may be assessed “[t]he entire expense of 

incorporating unnecessary and immaterial matter in the report of proceedings” as costs against 

that party.  Ill. S. Ct. Rule 323(a).  If Dulberg were to believe that the January 10, 2018 and 

February 27, 2018 proceedings were somehow “pertinent to the issues on appeal,” he should 

have arranged for such reports of proceedings to be incorporated into the record prior to his 
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deadline.  Ill. S. Ct. Rule 323(a),(e). 

E. Dulberg’s reference to metadata in the PDFs for the record on appeal is not a 
basis to supplement the record. 

 
 Without developing any argument on the point, Dulberg notes that common law volume 

1 has a PDF creation date of April 24, 2023 at 9:31am and a filing date of April 24, 2023 at 

10:00am, that common law volume 2 has a PDF creation date of April 24, 2023 at 9:28am and a 

filing date of April 24, 2023 at 10:03am, and that the reports of proceedings have a PDF creation 

date of April 25, 2023 at 8:06am and a filing date of April 24, 2023 at 10:03am.  Mtn. pg. 2-3 & 

Mtn. Exs. G & H.  This Court notified the parties on April 25, 2023 at 8:48am that the record had 

been filed.  Mtn. Ex. F.  Such does not show that anything unusual occurred, but rather simply 

suggests that sometimes the record is saved as a new PDF once it is received by the appellate 

court.   

 In sum, Dulberg has failed to follow the appropriate procedures under Rules 329 and 323 

for arranging for any necessary supplement to the record.  His vague and untimely requests for 

leave to supplement the record should be denied.  McCarty, 362 Ill. App. 3d at 312-13. 

IV. This Court should again deny Dulberg leave to amend his docketing statement. 
 
 To the extent the request is re-raised, this Court should again deny Dulberg’s request for 

leave to amend his docketing statement to include “related cases.”  Mtn. pg. 6 “wherefore” 

clause.  This Court previously denied Dulberg’s request to amend his docketing statement in the 

motion he filed on October 2, 2023.  Ex. 4, Dulberg Amd. Mtn. for 3rd Extension & Other 

Relief, pg. 6-7, 9; Ex. 5, Oct. 10, 2023 Order.  As before, Dulberg has not identified any cases 

that would fall under the definition of “related cases” in Local Rule 113, and thus there are no 

other matters that should be referenced in the docketing statement.  Local Rule 113 states: 

Rule 113  Related-case statements 
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(a)  If an appeal is related to any case in the Court, or in any other court, the appellant 
shall file and serve, with his or her docketing statement, an additional statement 
that includes the name, docket number, and status of all such related cases…. 

(b)  For purposes of this Local Rule, a “related case” is (1) any prior or pending case 
involving substantially the same parties and the same or similar issues or (2) any 
prior or pending criminal case involving a codefendant of the defendant in the 
present appeal. 

(c) For purposes of this Local Rule, “any other court” means the Illinois Supreme 
Court, any other district of the Illinois Appellate Court, or any circuit court in the 
second appellate district. 

[Emphasis added.] 
 

Dulberg referenced the McDonald Case in his October 2, 2023 motion, and this Court 

rejected Dulberg’s request to amend his docketing statement to refer to same.  Ex. 4, Dulberg 

Amd. Mtn. for 3rd Extension & Other Relief, pg. 7; Ex. 5, Oct. 10, 2023 Order.  Based on the 

caption, Dulberg was not a party to the McDonald Case, and thus it does not involve 

“substantially the same parties” as required by Local Rule 113(b)(1).  Mtn. Ex. A, McDonald 

Order; Northbrook Prop. & Cas. Ins. Co. v. GEO Int’l. Corp., 317 Ill. App. 3d 78, 81 (2000) 

(finding the requirement of the parties being “sufficiently similar” for purposes of 735 ILCS 5/2-

619(a)(3) was not satisfied when only one of the parties was the same in the two suits).1 

This Court likewise previously rejected Dulberg’s request to amend his docketing 

statement to refer to the underlying personal injury suit in which the Firm represented Dulberg, 

which gave rise to this legal malpractice case, Paul Dulberg v. David Gagnon, Bill McGuire, and 

Caroline McGuire, Circuit Court of the 22nd Judicial Circuit, McHenry County, Illinois no. 

2012LA000178.  Ex. 4, Dulberg Amd. Mtn. for 3rd Extension & Other Relief, pg. 7; Ex. 5, Oct. 

10, 2023 Order; Ex. 3 hereto, 2nd Amd. Compl. (C269-C293) at ¶32.  The Law Offices of 

Thomas J. Popovich, P.C. and Hans Mast were not parties to the underlying suit, and thus the 

parties are not “substantially the same.”  Ex. 3 hereto at C279-C285 (the underlying personal 

 
1 Furthermore, the fact that Local Rule 113(b)(2) contains a separate prong for “any prior or pending criminal case 
involving a codefendant of the defendant in the present appeal” shows that civil cases are not “related cases” for 
purposes of this rule when only one of the parties is the same. 
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injury complaint is Ex. B to the legal malpractice complaint); see Northbrook, 317 Ill. App. 3d at 

81.  Further, the issues are different, because any question of legal malpractice (and the statute of 

limitations for filing a claim for legal malpractice) cannot be resolved in the underlying case.  

See Roberts v. Heilgeist, 124 Ill. App. 3d 1082, 1087 (2nd Dist. 1984) (the injury alleged in a 

legal malpractice action is different from the injury alleged in an underlying tort claim). 

 In sum, Dulberg has not identified any case that constitutes a “related case” under the 

definition of Local Rule 113, and thus there is no reason for Dulberg to amend his docketing 

statement to refer to any other cases.   

V. This Court should again deny Dulberg’s request for leave to request the record on 
appeal for “related cases.” 

 
This Court previously denied Dulberg’s vague request for this Court to order other courts 

to cooperate in submitting documents from other cases to supplement the record on appeal in this 

case.  Ex. 4, Oct. 2, 2023 Amd. Mtn. for 3rd Extension & Other Relief pg. 9; Ex. 5, Oct. 10, 

2023 Order.  To the extent that Dulberg renews that request (Mtn. pg. 6 “wherefore” clause), it 

should again be denied.  A party generally cannot supplement the record with documents that 

were not actually filed in the trial court or considered by the trial court.  Johnson v. Matviuw, 176 

Ill. App. 3d 907, 912 (1st Dist. 1988).  And while Dulberg does not identify any “related cases” 

under Local Rule 113, even if he were to identify such a case, Local Rule 113 regardless does 

not provide a mechanism for supplementing the record on appeal.   

VI. Dulberg should be denied an additional extension of time for the appellant’s brief 
past his final deadline. 

  
This Court should deny Dulberg’s request for yet another extension of time, as lengthy 

extensions have already been granted and the Court previously set a final deadline.  Mtn. pg. 2-3.  

The Firm did not object to Dulberg’s initial requests for two extensions of time of 60 days each, 
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which Dulberg’s counsel requested due to his workload on other matters, personal issues, and 

issues with the record.  Mtn. pg. 3; Ex. 6 hereto, May 24, 2023 Dulberg’s 1st Mtn. for Extension 

for Appellant’s Brief ¶1a; Ex. 14 hereto, Jul. 24, 2023 Dulberg’s 2nd Mtn. for Extension for 

Appellant’s Brief ¶¶1-2.  Dulberg thereafter requested a third extension of 90 days, to which the 

Firm did not oppose an additional 21-day final extension.  Ex. 4, Oct. 2, 2023 Amd. Mtn. for 3rd 

Extension & Other Relief, ¶1.  This Court, in ruling on Dulberg’s third motion for an extension, 

allowed an additional 35 day extension to November 3, 2023, but warned Dulberg that “[a]bsent 

extraordinarily compelling circumstances, this date will not be further extended.”  Ex.  5, Oct. 

10, 2023 Order.  The November 3, 2023 final deadline has now passed, with no appellant’s brief 

filed.  Id.  For Dulberg to now request an even longer open-ended extension of 35 days after any 

future unknown date that his auditor might complete work is excessive and could potentially 

delay this appeal indefinitely.  York v. Mulryan, 2015 IL App (1st) 132830, ¶25 (denying motion 

for extension file appellee’s brief where the party had “caused unnecessary delay in the 

disposition of this case on appeal”); Premier Elec. Constr. Co. v. Morse/Diesel, Inc., 257 Ill. 

App. 3d 445, 454-56 (1st Dist. 1993) (trial court properly acted within its discretion in denying a 

third motion for extension to file a brief, where two extensions had already been allowed).  

Dulberg’s failure to understand the meaning of a final deadline and failure to prioritize this case 

amounts to a failure to prosecute.  This Court has discretion to dismiss an appeal where the 

appellant fails to file an opening brief on time.  Universal Underwriters Ins. Co. v. LKQ Smart 

Parts, Inc., 2011 IL App (1st) 101723, ¶10. 

 WHEREFORE, Defendants/Appellees Hans Mast and The Law Offices of Thomas J. 

Popovich, P.C. request that this Court deny the aforementioned motion of Plaintiff-Appellant 

Paul R. Dulberg and grant any other appropriate relief, including dismissal of this appeal. 
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      Respectfully submitted, 

  By:  /s/  George K. Flynn     
  One of the Attorneys for Defendants-Appellees  

 Hans Mast and The Law Offices of Thomas J. 
Popovich, P.C. 

 
George K. Flynn 
Michelle M. Blum 
KARBAL COHEN ECONOMOU SILK DUNNE, LLC 
200 S. Wacker Drive, Suite 2550 
Chicago, IL  60606 

      Tel:  (312) 431-3700 
      Fax:  (312) 431-3670 
      gflynn@karballaw.com 
      mblum@karballaw.com 
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ILLINOIS APPELLATE COURT
SECOND DISTRICT

55 Symphony way
Elgin, IL 60120

(847) 695-3750

October 10, 2023

Alphonse A. Talarico
Law office of Alphonse Talarico 
707 Skokie Blvd., #600 
Northbrook, IL 60062

RE: Dulberg, Paul R., v. Mast, Hans, et al.
Appeal No.: 2-23-0072
County: McHenry County
Trial Court No.: 17LA377

The court has this day, October 10, 2023, entered the following order in the above entitled case:

Appellant’s motion for an extension of time to file the opening brief is granted in part, and the 
brief is due November 3, 2023.  Absent extraordinarily compelling circumstances, this date will 
not be further extended.  Appellees’ response brief is due December 8, 2023.  Appellant’s reply 
brief is due December 22, 2023.

Appellant’s other requests for relief are denied pursuant to appellees’ response. 

Jeffrey H. Kaplan
Clerk of the Court

cc: George Kenneth Flynn
Michelle Marie Blum
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 IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, ) 
) 

Plaintiff, )
) 
) 

v. ) Case No. 17 LA 377 
) 

THE LAW OFFICE OF THOMAS J. ) 
POPOVICH, P.C., and HANS MAST ) 

) 
Defendants. )

PLAINTIFF’S AMENDED MOTION TO EXCLUDE THE DEPOSITION OF 
DEFENDANT HANS MAST TAKEN IN VIOLATION OF SUPREME COURT RULE 206 
h(2) REMOTE ELECTRONIC MEANS DEPOSITIONS and ORDERS OF THE 
ILLINOIS SUPREME COURT In re: ILLINOIS COURTS RESPONSE to COVID-19 
EMERGENCY/IMPACT ON DISCOVERY M.R.30370 CORRECTED ORDER APRIL 
29, 2020 and M.R.30370 AMENDED ORDER JUNE 4, 2020 and to GRANT LEAVE 
TO TAKE THE DISCOVERY DEPOSITION OF DEFENDANT HANS MAST   

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. 

Talarico, and for his Motion To Exclude the Discovery Deposition of Defendant Hans 

Mast taken in violation of Supreme Court Rule 206 h(2) and Supreme Court Orders  

states as follows: 

RELEVANT FACTS 

1) On June  25, 2020 the Discovery Deposition of Defendant Hans Mast was taken

pursuant to a non-filed notice (violation waived) but all 15 exhibits and the questioning 
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of deponent Hans Mast based upon all 15 exhibits violated the Rules and Orders of the 

Illinois Supreme Court.  

2) Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022

when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition 

without any exhibits from Defendants’ Attorney’s office and the exhibits 1-11 and 13-15 

from the Plaintiff’s current Attorney’s office. (Please see Report of Proceedings April 27, 

2022 page 2 line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file) 

3) Plaintiff’s current Attorney objected to the use of the discovery deposition of

Defendant Hans Mast during the hearing because there’s exhibit(s) missing. (Please 

see Report of Proceedings April 27, 2022 page 31 line 21-24 which is part of the Clerk’s 

online file) 

4) Plaintiff’s  current Attorney more completely explained to the Court that the

discovery deposition of Hans Mast in all its variations was missing exhibit 12.  (Please 

see Report of Proceedings April 27, 2022 page 36 line 19-24 to page 37 line 1-3 which 

is part of the Clerk’s online file) 

5) Thereafter this Honorable Court asked Defendants’ Attorney whether he had

exhibit 12. (Please see Report of Proceedings April 27, 2022 page 37 line 19-20 which 

is part of the Clerk’s online file) 

6) The Attorney for the Defendants responded “I may. I don’t know. I haven’t look for

it.” (Please see Report of Proceedings April 27, 2022 page 37 line 20-21 which is part of 

the Clerk’s online file) 
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7) This Honorable Court ordered Defendants’ Attorney to produce exhibit 12 if he

has it. (Please see Report of Proceedings April 27, 2022 page 39 line 16-21 which is 

part of the Clerk’s online file) 

8) On April 28, 2022 Plaintiff’s current  Attorney received  an email from Defendants’

Attorney’s office with a link at https://www.dropbox.com to access Mast Dep Ex.12. 

(Please see Plaintiff’s Exhibit #1 attached) 

9) Plaintiff’s current Attorney noticed that the label purporting to be authentic on

Hans Mast’s discovery deposition exhibit 12 seemed not to match the other 14 exhibit 

label as to fonts, shape, color, and DEPONENT’s NAME (Hans Mist not Hans Mast). 

10) On May 18, 2022 Plaintiff’s current Attorney caused to be served upon Certified

Shorthand Reporter Barbara G. Smith  a Subpoena For Records in which she was 

requested to produce “The original discovery deposition of Hans Mast taken in this 

matter on June 25, 2020 including all pages, all indexes, all exhibits and all 

stenographic/shorthand notes.” 

11) Certified Shorthand Reporter Barbara G. Smith’s complete response submitted

on a flash drive was received on June 16, 2022. 

12) Contained on the flash drive is a file titled HPSCANS and therein were a series

of communications and handwritten notes between the Certified Shorthand Reporter 

Barbara G. Smith and Noelle Kappes of US Legal Support and Plaintiff’s former 

attorney Julia C. Williams clearly indicating that Hans Mast discovery deposition taken 

June 25, 2020 did not have exhibit 12 sent before the deposition nor uploaded during 

the deposition and said exhibit was never in the Certified Shorthand Reporter Barbara 

G. Smith’s possession before, during or after the deposition was taken, transcribed or 
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submitted for transmission. (Please see Plaintiff’s Group Exhibit #2 Barbara G. Smith  

job papers0001.pdf and job papers0002.pdf attached) 

13) Thereafter, on June 21, 2022 Plaintiff’s current Attorney sent Hans Mast’s 

discovery deposition taken on June 25, 2020 with exhibits 1-11 and 13-15, that were 

located in Plaintiff’s former Attorney Julia  C. Williams’ electronic file with exhibit 12 

received from Defendants’ Attorney’s office on April 28, 2022 with Barbara G. Smith’s 

flash drive  to Plaintiff’s S. Ct. Rule  213(f)(3) expert Robin D. Williams, MFS, MS, D-

BFDE Board Certified, Omni Document Examinations for analysis. 

14) On July 11, 2022 Plaintiff’s current Attorney received Robin D. Williams’s Report 

of Findings concluding that the label on exhibit 12 did not come from the same group or 

batch of labels identified as exhibits 1-11 and 13-15. (Please see Plaintiff’s Exhibit #3 

Robin D. Williams Report of Findings July 11, 2022 attached) 

15) On July 11, 2022 Plaintiff’s current Attorney received an email from Defendants’ 

Attorney stating that the Hans MIST EMPHASIS ADDED  exhibit 12 alleged to be part 

of Defendant Hans Mast’s discovery deposition was received separately from U.S. 

Legal Support by both his office and Plaintiff’s former Attorney Julia Williams on July 14, 

2020 while the Deposition and Exhibits 1-11 and 13-15 were received from U.S. Legal 

Support by both his office and Plaintiff’s former Attorney Julia Williams on July 10, 2020. 

(Please see Plaintiff’s Exhibit #4 attached) 

 

LAW AND ORDER(S) 

 

Illinois Supreme Court Rule 206. Method of Taking Depositions on Oral Examination  
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(h) Remote Electronic Means Depositions. Any party

may take a deposition by telephone, videoconference, or 

other remote electronic means by stating in the notice 

EMPHASIS ADDED  the specific electronic means to be 

used for the deposition, subject to the right to object. For the 

purposes of Rule 203, Rule 205, and this rule, such a 

deposition is deemed taken at the place where the deponent 

is to answer questions. Except as otherwise provided in this 

paragraph (h), the rules governing the practice, procedures 

and use of depositions shall apply to remote electronic 

means depositions. (1) Reserved. (2) Any e hibits or other 

demonstrative evidence to be presented to the deponent 

by any party at the deposition shall be provided to the 

officer administering the oath and all other parties 

within a reasonable period of time prior to the 

deposition, unless the deposition participants are able 

to view the e hibits in real time during the deposition. 

EMPHASIS ADDED  (3) Reserved. (4) The party at whose 

instance the remote electronic means deposition is taken 

shall pay all costs of the remote electronic means deposition, 

unless otherwise agreed by the parties. (5) Time spent at a 

remote electronic means deposition in addressing necessary 

technology issues shall not count against the time limit for 
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the deposition set by Rule 206(d), by stipulation, or by court 

order. (6) No recording of a remote electronic means 

deposition shall be made other than the recording disclosed 

in the notice of deposition.  

M.R.30370 CORRECTED ORDER APRIL 29, 2020

(Please see Plaintiff’s Exhibit #5 attached) 

M.R.30370 AMENDED ORDER JUNE 4, 2020

(Please see Plaintiff’s Exhibit #6 attached) 

 ILCS /  ro  Ch. , par. 

    Sec. . Po er o  co rts to a e r les. a  The S pre e 

Co rt o  this State has po er to a e r les o  pleading, practice 

and proced re or the circ it, Appellate and S pre e Co rts 

s pple entar  to, t not inconsistent ith the provisions o  this 

Act, and to a end the sa e, or the p rpose o  a ing this Act 

e ective or the convenient ad inistration o  j stice, and other ise 

si pli ing j dicial proced re, and po er to a e r les governing 

pleading, practice and proced re in s all clai s actions, incl ding 

service o  process in connection there ith. nless other ise 

indicated  the te t, re erences in this Act to r les are to r les o  

the S pre e Co rt. 

 S ject to the r les o  the S pre e Co rt, the circ it and 
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Appellate Co rts a  a e r les reg lating their doc ets, 

calendars, and siness. 

So rce  P.A. .

(735 ILCS 5/1-105) (from Ch. 110, par. 1-105) 

    Sec. 1-105. Enforcement of Act and rules. The Supreme Court 

may provide by rule for the orderly and expeditious administration 

and enforcement of this Act and of the rules, including the striking 

of pleadings, the dismissal of claims, the entry of defaults, the 

assessment of costs, the assessment against an offending party of 

the reasonable expenses, including attorney s fees, which any 

violation causes another party to incur, or other action that may 

be appropriate. EMPHASIS ADDED  

(Source: P.A. 82-280.) 

Rule 211. Effect of Errors and Irregularities in Depositions; 

Objections (a) As to Notice. All errors and irregularities in the notice 

for taking a deposition are waived unless written objection is 

promptly served upon the party giving the notice. (b) As to 

Disqualification of Officer or Person. Objection to taking a 

deposition because of disqualification of the officer or person before 

whom it is to be taken is waived unless made before the taking of 

the deposition begins or as soon thereafter as the disqualification 
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becomes known or could have been discovered with reasonable 

diligence. (c) As to Competency of Deponent; Admissibility of 

Testimony; Questions and Answers; Misconduct; Irregularities. (1) 

Grounds of objection to the competency of the deponent or 

admissibility of testimony which might have been corrected if 

presented during the taking of the deposition are waived by failure 

to make them at that time; otherwise objections to the competency 

of the deponent or admissibility of testimony may be made when 

the testimony is offered in evidence. (2) Objections to the form of a 

question or answer, errors and irregularities occurring at the oral 

examination in the manner or taking of the deposition, in the oath or 

affirmation, or in the conduct of any person, and errors and 

irregularities of any kind which might be corrected if promptly 

presented, are waived unless seasonable objection thereto is made 

at the taking of the deposition. (3) Objections to the form of written 

questions are waived unless served in writing upon the party 

propounding them within the time allowed for serving succeeding 

questions and, in the case of the last questions authorized, within 7 

days after service thereof. (4) A motion to suppress is unnecessary 

to preserve an objection seasonably made. Any party may, but 

need not, on notice and motion obtain a ruling by the court on the 

objections in advance of the trial. (d) As to Completion and Return 

of Deposition. Errors and irregularities in the manner in which the 
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testimony is transcribed or the deposition is prepared, signed, 

certified, sealed, indorsed, transmitted, filed, or otherwise dealt with 

by the officer are waived unless a motion to suppress the 

deposition or some part thereof is made with reasonable 

promptness after the defect is, or with due diligence might have 

been, ascertained. Committee Comments This rule is derived from 

former Rule 19-9. The language is unchanged except that the 

period for filing objections to the form of written questions has been 

extended to seven days in subparagraph (c)(3) in keeping with the 

committee’s policy of measuring time periods in multiples of seven 

days. 

VIOLATIONS 

A) The exhibits that were decided upon to be used by former counsel Julia C. Williams,

and specifically exhibit 12, were not provided to the officer administering the oath and all 

other parties within a reasonable period of time prior to the deposition. In fact, e hibit 

12 was never provided to the officer administering the oath. EMPHASIS ADDED  

A1)  On or about April 30, 2020 Defendants’ Counsel sent an email to Plaintiff’s former 

Counsel Julia C. Williams indicating an awareness of the current Supreme Court rules 

regarding depositions when he wrote ”The recent temporary amendment to Rule 206 

(facilitating depositions during the Covid crisis), prompted me to touch base and inquire 

whether you may want to consider attempting to depose Hans Mast remotely in the 2nd 

half of May..” (Please see Plaintiff’s Exhibit #7 attached.)  
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A2) On or about May 29th 2020 former attorney Julia C. Williams sent an email to 

Defendants’ Counsel indicating an awareness of the current Supreme Court rules 

regarding depositions when she wrote ” …and given the Supreme Court rules, it makes 

sense to take advantage of the remote deposition option.” (Please see Plaintiff’s Exhibit 

#8 attached.) 

A2.1) On or about June 19, 2020 Defendants’ attorney emailed Plaintiff’s former 

attorney Julia C. Williams stating “Julia: I just received your notice of attorney lien. Will 

you still be taking the dep next week?  

My experience with receiving liens at this stage of litigation (in a high percentage of 

cases) is that a withdrawal shortly follows. Hopefully not the case here, but just making 

sure we are still on for the Mast’s dep. (Please see Plaintiff’s Exhibit 15 attached.) 

A3) On or about June 23, 2020 Plaintiff’s former attorney Julia C. Williams emailed 

Defendants’ attorney 23 exhibits that she may emphasis added  use in the discovery 

Deposition of Defendant Hans Mast on June 25, 2020. Additionally she indicated that 

there could be additions and there may be subtractions. emphasis added  

Additionally she wrote ”…and I will do my best to send them ahead of time.” (Please see 

Plaintiff’s Exhibit #9 attached.) 

A3.1) On or about June 24, 2020 at 10:49 AM (less than 24 hours before the start of  

the discovery deposition of Defendant Hans Mast) Plaintiff’s former attorney Julia C. 

Williams emailed Defendants’ attorney 1 more exhibit that she may emphasis added  

use. (Please see Plaintiff’s Exhibit 9 attached.) 

A3.2) On June 25, 2020 the discovery deposition of Hans Mast was called at 10:00 AM 

 “pursuant to subpoena and pursuant to the Code of Civil Procedure of the State  of  
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Illinois and the RULES OF THE SUPREME COURT THEREOF, PERTAINING TO THE 

 TAKING OF DEPOSITIONS, EMPHASIS ADDED . (Please see Defendants’ The Law 

 Offices Of Thomas J. Popovich, P.C. and Hans Mast’s Motion/Memorandum  In 

 Support Of Their Motion For Summary Judgment 

 Exhibit G page 1 lines 15 to 17) 

A3.3) On June 25, 2020 at 12:31 PM (approximately 15-30 minutes after the conclusion 

of the discovery deposition of Defendant Hans Mast, Defendant’s attorney sends an 

email to Plaintiff’s former attorney Julia C. Williams discussing what is “…fresh in his 

mind…” but any conversation regarding errors and irregularities in the just concluded 

deposition is notably absent. (Please see Plaintiff Exhibit 16 attached.) 

A3.4) Shortly after the Deposition ended Barbara G. Smith emailed Julia C. Williams 

asking for Exhibit 12 and Julia  C. Williams responded by sending a blank email. 

Additionally, Barbara G. Smith called and left a message for Julia C. Williams  on July 6, 

2020 again requesting Exhibit  12. On July 7, 2020 Barbara G. Smith submitted the 

June 25, 2020 discovery deposition of Hans Mast to U.S. Legal Support without Exhibit 

12. (Please see Plaintiff’s Group Exhibit 2 attached).

A3.5) The Deposition of Defendant Hans Mast was received by  Plaintiff’s former 

attorney  and  Defendants’ attorney from U.S. Legal Support without the Hans Mist 

E hibit 12 EMPHASIS ADDED  on July 10, 2020. 

A4) On or about July 13, 2020 Noelle Kappes, Scheduling and Client Solution Manager| 

U.S. Legal Support sends an email to Plaintiff’s former attorney Julia C. Williams stating 

that “the court reporter indicated you would be sending us exhibit 12 from this 

deposition (discovery deposition of Defendant Hans Mast taken remotely on June 25, 
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2020) so that we can include it with the transcript. I don’t believe we have received it 

can you send it tomorrow?” (Please see Plaintiff’s Exhibit #10 attached) 

A5) On or about July 14, 2020 Plaintiff’s former attorney Julia C. Williams emails to 

Noelle Kappes “Dear Noelle, I am sorry. I thought I had responded to Barbara’s email 

with the exhibit. It is attached here.” (Please see Plaintiff’s Exhibit #10 attached.) 

A6) On or about July 14, 2020 wtolliver2uslegalsupport.com emailed to Plaintiff’s former 

attorney and Defendants’ attorney that “Exhibit 12 is now available to download” 

(Please see Plaintiff’s Exhibit #11 attached) 

A6.1) Exhibit 12 was never presented to the officer administering the oath Barbara G. 

Smith, CSR, RPR Notary Public but was sent after the deposition of Defendant Hans 

Mast was taken on June 25, 2020 but sent on July 14, 2020 to Noelle Kappes, 

Scheduling and Client Solution Manager| U.S. Legal Support who forwarded it to 

wtolliver2, another employee of U.S. Legal Support who created the misspelled, non-

conforming HANS MIST [EMPHASIS ADDED  label.  

A7) On or about July 14, 2020 Plaintiff’s former attorney Julia C. Williams wrote to 

Plaintiff “Attached is exhibit 12 that was missing in the original transcript copy because 

the copy that the court reporter received was blank. [emphasis added] (Please see 

Plaintiff’s Exhibit #12 attached)  

A8) On or about August 5, 2022 Plaintiff’s former attorney inexplicitly emails to Mary 

Winch marywinch@clintonlaw.net,ed@clintonlaw.net the same email she sent to the 

same recipients on July 14, 2020. (Please see A5 above and Plaintiff’s Exhibit #13 

attached)  
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B) The deposition participants were not able to view the exhibits in real time during the

deposition. 

B1) The following clearly indicated a problem with viewing the exhibits submitted and 

the Defendant’s internet equipment and internet connection and audio during the 

attempted remote discovery deposition of Defendant Hans Mast: 

B1.1) Q. So I’m uploading Exhibit 2, it’s titled Dulberg Mast Dep Exhibit 2, and this 

should be the  original complaint filed in the case Dulberg versus Gagnon, et al., 12 LA 

178, filed in McHenry County. Do you see that document? 

A. Yeah. What I’m going off are an email I got with all the exhibits attached, so I’m not –

 that’s what I’m looking at.; (Please see Defendants’ The Law Offices Of 

Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum In 

 Support Of Their Motion For Summary Judgment Exhibit G page 17 lines 3 to 10 

 also found on 209 of 464 previously filed.) 

B1.2) Q. Okay. 

A. Oh, uh, I think—It just kicked me off.

Mr. Flynn: I got disconnected, too. It’s the Wi-Fi. 

By Ms. Williams:  

Q. Okay, we’ll just wait a minute here.

A. I can hear you. I just can’t see you. Q. We’ll wait a minute until you can get your

video back on. 

Mr. Flynn: Julia, we think the Wi-Fi may have dropped here in the office. emphasis 

added  

Ms. Williams: Okay. Well, let’s just give a minute and see.; (Please see Defendants’ 
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The Law Offices Of Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum 

 In  Support Of Their Motion For Summary Judgment Exhibit G page 22 lines 1 

 to 10 also found on 211 of 464 previously filed.) 

B1.3) Q. Okay. I just uploaded Dulberg Mast Exhibit 4 and it says letter—it’s “Letter Re 

 Settlement,” and that should be –still be Exhibit 4 that was emailed around to Counsel 

so that you would have it. And it is labeled POP192 and POP193. Do you recognize 

 those documents? 

A. Wait. I think the Internet, maybe because we were having problems, is the Internet 

 went down, so now my exhibits aren’t pulling up. Can you try again? Do you have that, 

 George?  

Mr. Flynn: Yeah, here’s the hard copy. emphasis added  

The Witness: I’ll look at the hard copy emphasis added , so what are you asking? 

 (Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans 

 Mast’s Motion/Memorandum  In  Support Of Their Motion For Summary Judgment 

 Exhibit G page 26 lines 5 to 17 also found on 212 of 464 previously filed.) 

B1.4) Q. Okay. Just uploaded Exhibit 5, and this is email dated October 30, 2013, and 

 it’s marked at the bottom 000195.  

A. Okay. 

Q. Okay, and here in this email it looks like you started this email chain to Paul on 

 October 25, 2013. Do you see that? 

A. It looks like there‘s a couple emails here. There’s several pages. You just mean the 

 first page? 

Q. I think—It should only be, I believe it’s only one page and it looks like— 

Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Page 14 of 70 C 1783 V2Purchased from re:SearchIL



15 

A. Oh, these aren’t part of it ? Just one page?

Q. The document that I have is just one page. Are we looking at the same thing?

A. Okay.

Q. It’s POP00195 on the bottom.

A. Yeah, he had a couple other pages on it, but okay.

Q. Okay. I just want to make sure that I didn’t –okay. And on the bottom there of the first

 sheet, if you have several, I only published one sheet for the purposes of this  

deposition emphasis added , it states, “Friday, October 25, 2013,” do you see that? 

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans 

 Mast’s Motion/Memorandum  In  Support Of Their Motion For Summary Judgment 

 Exhibit G page 28  lines 16 to 24 and page 29 lines 1-14 also found on 212 of 

 464 previously filed.) 

B1.5) Q. Okay. So I’m going to upload another file here. 

A. Yeah, our internet is down. That’s why I can’t bring these up.

Q. Okay.

Mr. Flynn: Julia, just so you know, I’ve got hard copies of the majority of the exhibits you 

sent with the exception of the larger files, like the insurance policy and the dep  

transcripts. 

MS. Williams: Okay. Okay, great. 

Mr. Flynn: I’ve got some of the deposition transcripts, but I didn’t want to waste a lot of  

paper and ink at home. 

MS. Williams: Okay. I think we’ll be—For the most part, I think we’ll be fine and we’ll 

deal with it if and when we get to that point. 
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Q. Okay. So the document that I’m looking at now is another email on the –it’s now titled 

 Exhibit 6. I don’t think it was entitled Exhibit 6 in what I sent to George, but it’s an email 

 that the first date on the email is November 4, 2013, and the last date is November 5,  

2013 email chain and it’s –at the  bottom it’s stamped Dulberg001531. 

A. What exhibit is it? 

Q. I think it might have been 5-A (emphasis added) to George. It’s now exhibit 6 for the 

purpose of this deposition. (Please note that there never was an exhibit marked 5-A) 

A. Yeah, that wasn’t part of the download then. Do you have— 

Mr. Flynn: Yeah, I don’t think that was included. (Please see Defendants’ The Law 

 Offices Of Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum  In 

 Support Of Their Motion For Summary Judgment Exhibit G page 31 lines 10 to 

 24 and page 32 lines 1 to 17 also found on 213 of 464 previously filed.) 

B1.6) Q. Okay. Okay, I’m going to stop screen sharing. Okay. I’m going to upload 

 another file. This is Deposition Exhibit 7. George, you probably had it as Exhibit 6, but 

for the purpose of this deposition right now it’s going to be 7 and it’s an email chain 

 dated— 

A. I have these on the computer. You don’t need to, unless 

 you want to, but I’m just saying I have these on the 

computer. 

Q. Okay, but Barb needs them, so that’s why I keep 

 uploading them, otherwise she doesn’t have them. Okay. So 

 Exhibit 7, and it’s POP00181 and POP00182,and it’s two 

 pages of an email chain, it starts November 15th and 
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 ends November 19, is that accurate? 
 
A. Yes.  
 
(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And 
 
 Hans Mast’s Motion/Memorandum  In Support Of Their Motion For Summary Judgment 
 
 Exhibit G page 35 lines 5 to  20 and also found on 214 of  464 previously filed.) 
 
B2) From this point on the transcript indicated that the deponent could not view any  
 
exhibits uploaded so that Plaintiff’s former attorney Julia C. Williams was asking  
 
questions based upon her attempted uploads but the deponent Defendant Hans Mast 
 
 was looking at physical documents to respond based upon the following: 
 
B2.1) Q. Okay. So I’m going to upload another document and then we can keep going 
 
 here. And then this is Exhibit 8 and for –it is a letter from Ronald Barch to you, Hans, 
 
 and it’s POP000667. Do you have emphasis added  that ? 
 
A. What date is it? 
 
Q. I’m sorry, dated November 18, 2013, 
 
A. Yeah, I have emphasis added  that. 
 
(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And 
 
 Hans Mast’s Motion/Memorandum  In Support Of Their Motion For Summary Judgment 
 
 Exhibit G page 36 lines 6 to  13 and also found on 214 of  464 previously filed.) 
 
B2.2) Q. Yep, it’s POP000181. 
 
A. What exhibit? 
 
Q. It’s Exhibit 7. 
 
A. 7, that’s the letter. 
 
Q. If may be 6 for you. It may be 6 for you. 
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A. Let’s take a look. What page is the email?

Q. The date at the top of the email chain is Tuesday, November 19, 2013.

A. Yeah, I have emphasis added  that.

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And 

 Hans Mast’s Motion/Memorandum  In Support Of Their Motion For Summary Judgment 

 Exhibit G page 38 lines 1 to  9 and also found on 215 of  464 previously filed.) 

B2.3) Q. I’m going to add another exhibit here. Okay, for the purpose of this deposition 

 it’s Deposition Exhibit 9. This is a memorandum. At the top it will say, “ memorandum,” 

and the date is November 20, 2013, and at the bottom it is identified as POP and then 

 3 – there’s 000003, I believe. Do you  have emphasis added  that ? 

A. What exhibit is it?

Q. I think you’re probably going to have it as Exhibit 8, but for the purpose of this

 deposition it’s actually going to be Exhibit 9. 

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And 

 Hans Mast’s Motion/Memorandum  In Support Of Their Motion For Summary Judgment 

 Exhibit G Pages page 40 lines 12 to  22 and also found on 214 of  464 previously filed.) 

B2.4) Q. Okay, I’m uploading Dulberg Mast Dep Exhibit 12. This is titled “Legal 

 Research.” And this is hard because there’s – it’s 27 pages. Some of them have 

 Bates numbers, but some of them are black on the bottom, so I think the bates  

Numbers didn’t –didn’t  take, but it’s roughly – looks like roughly 204, maybe 205, 

Dulberg 204, 205 through roughly Dulberg00304 –Actually, I’m sorry, these aren’t 

 going to be continuous. But do you have the packet of legal research in front of 

 you? It appears to be copies out of a – copies of case law out of the Northeastern 
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 Digest. 
 
A. I just have the one case here. 
 
Q. Just one case? Which – What is the case title? 
 
A. The first one, it’s LAJATO. emphasis added  
 
(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And 
 
 Hans Mast’s Motion/Memorandum  In Support Of Their Motion For Summary Judgment 
 
 Exhibit G page 49 lines 20 to  24, page 50 lines 1 to 11 and also found on 217- 
 
218 of 464 previously filed.) 
   
C) The case of Tilschner v. Spangler No.2-10-0111, 949 N.E.2d 688, 350 Ill.Dec.896, 

409 Ill.App.3d 98 (2011) which Plaintiff Paul Dulberg specifically instructed his former 

attorney Julia C. Williams to include as an exhibit to be the basis of questions to the 

deponent Defendant Hans Mast because: Mast had personally given a copy of the 

certified  opinion to Dulberg on November 20, 2013; had personally appeared and 

argued the case along with Thomas J. Popovich, and Mark J. Vogg of Defendant the 

Law Offices of Thomas J. Popovich, P.C.; and had insisted that the decision in the case 

was the reason Plaintiff Paul Dulberg would not prevail in the underlying case against 

the Defendants Carolyn and William (Bill) McGuire. (This is based upon information and 

belief pending this Honorable Court’s ruling upon Plaintiff’s previously filed Motion To 

Compel concerning his former attorney Julia C. Williams’   claims of Attorney-Client 

Privilege and Work Product.) (Please see Plaintiff’s Exhibit 14 Tilschner v. Spangler 

No.2-10-0111 attached) 

C1) Tilschner v. Spangler No.2-10-0111 was not included in exhibit 12 as constituted, 
 
 when sent 19 days after the deposition had concluded, in response to the inquires of 
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 Noelle Kappes Scheduling and Client Solutions Manager| U.S. Legal Support (Please 

 see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans Mast’s  

 Motion/Memorandum  In Support Of Their Motion For Summary Judgment Exhibit G 

 found on pages 264 - 290 of  464 previously filed.) 

C2) Tilschner v. Spangler No.2-10-0111 was inexplicitly replaced with an  

exact duplicate of the Lejato v. AT&T, INC., No. 1-95-0447 669 N.E.2d 645 

 283 Ill. App. 3d 126 (1996) (Please see Defendants’ The Law Offices Of 

Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum In 

 Support Of Their Motion For Summary Judgment Exhibit G Pages 264- 

285 of 464 previously filed.) 

D1) On November 4, 2022 Defendants’ attorney was allowed to raise the issue of  

“waiver” alleging that both Defendant Hans Mast’s attorney and Plaintiff Paul Dulberg 

 waived any and all objections by stating “ all objections to that manner were waived by 

 both parties.” (Please see Report of Proceeding November 4, 2022 page 14 line 14-15 

 which is contained in the Clerk of Court’s electronic file for this matter. 

D2) The Illinois General Assembly empowered the Illinois Supreme Court to make and 

 enforce rules for the Circuit, Appellate and Supreme Court. (Please see above - 

 ILCS /   ro  Ch. , par.  and (735 ILCS 5/1-105) (from Ch. 110, par. 1- 

105).    

D3) Illinois Supreme Court Rule 211 does not allow opposing attorneys to waive the 

 rules and orders powers granted to the Illinois Supreme Court by the Illinois General 

Assembly. 

D4) It should be noted that:1) there were multiple emails between the Plaintiff and 

Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Page 20 of 70 C 1789 V2Purchased from re:SearchIL



21 
 

 Defendants’ attorneys as close in time as less than 24 hours before and at most 30 
 
 minutes after the deposition and the subject of “waiver” was not discussed.  (Please 
 
 see Exhibits 9, 15 and 16 attached.); 2) On July 30, 2020 Julia C. Williams, in response 
 
to Plaintiff’s question about the Deposition of Hans Mast did not respond with anything 
 
 about “waiver” of issues and cavalierly stated “Your future counsel will need to bring 
 
 that before the Judge at some point” Please see Plaintiff Exhibit 17 attached): 3) Julia 
 
 C. Williams filed her Motion to Withdraw on behalf of herself and the Clinton Law Firm 
 
  on August 18, 2020 (Please see the Clerk of McHenry County Circuit Court’s electric 
 
 file for this case.) 
   
 
 
 
 

Wherefore, Plaintiff Paul Dulberg prays that Plaintiff’s Motion to Exclude the 
 
 discovery deposition of Defendant Hans Mast taken remotely on June 25, 2020 is 
 
 granted, that Plaintiff request to take the deposition of Defendant Hans Mast is granted, 
 
but if Defendants’ verbal request to file a sur-response is allowed then the Plaintiff be  
 
granted a reasonable time to file a sur-reply after considering what’s left of Plaintiff’s 
 
 time  to  respond to Defendant’s Motion for Summary Judgment and for any other 
 
 additional relief this Honorable Court deems fair and equitable. 

                        

  

 

 

    

Respectfully submitted, 
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/s/ Alphonse A. Talarico 

Alphonse A. Talarico 

By: Alphonse A. Talarico 

Plaintiff’s attorney 

707 Skokie Boulevard Suite 600  

Northbrook, Illinois 60022 

(312) 808-1410

ARDC No. 6184530 

contact@lawofficeofalphonsetalarico.com 

alphonsetalarico@gmail.com  
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From: Julia WIlliams juliawilliams@clintonlaw.net
Subject: Re: Need clarification on outstanding issues before your departure

Date: July 30, 2020 at 10:05 AM
To: Paul Dulberg Paul_Dulberg@comcast.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Dear Paul, 

Please see my responses below. 

Best Regards, 

Julia Williams
Of Counsel
The Clinton Law Firm
111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F: 312.201.0737
juliawilliams@clintonlaw.net

3. Similar to the last question, Have the objections in the Mast deposition been worked out or ruled on by judge Meyer?

There has been no motion practice on the issue and thus, there is no ruling. Your future counsel will need to bring that before the
Judge at some point. 

Dulberg Clinton Subpoena Privileged Communication  000276
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Tilschner v. Spangler
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1 

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

PAUL DULBERG, ) 
) 

Plaintiff, ) 
) 
) 

v. ) Case No. 17 LA 377
) 

THE LAW OFFICE OF THOMAS J. ) 
POPOVICH, P.C., and HANS MAST ) 

) 
Defendants. ) 

PLAINTIFF’S REPLY TO DEFENDANTS THE  LAW OFFICES OF THOMAS J.  
POPOVICH, P.C. AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED 
MOTION TO EXCLUDE THE DEPOSITION OF HANS MAST TO PLAINTIFF’S 
MOTION TO EXCLUDE THE DEPOSITION OF DEFENDANT HANS MAST TAKEN IN 
VIOLATION OF SUPREME COURT RULE 206 h(2) REMOTE ELECTRONIC MEANS 
DEPOSITIONS and ORDERS OF THE ILLINOIS SUPREME COURT In re: ILLINOIS 
COURTS RESPONSE to COVID-19 EMERGENCY/IMPACT ON DISCOVERY 
M.R.30370 CORRECTED ORDER APRIL 29, 2020 and M.R.30370 AMENDED
ORDER JUNE 4, 2020 and to GRANT LEAVE TO TAKE THE DISCOVERY 
DEPOSITION OF DEFENDANT HANS MAST   

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. 

Talarico, and for his REPLY to Defendants’ RESPONSE to Plaintiff’s Motion To Exclude 

the Discovery Deposition of Defendant Hans Mast taken in violation of Supreme Court 

Rule 206 h(2) and Supreme Court Orders  states as follows: 

** FILED **   Env: 20734110
McHenry County, Illinois

2017LA000377
Date: 12/19/2022 3:04 PM

Katherine M. Keefe
Clerk of the Circuit Court
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1)  Defendants misstate, mischaracterize, misread, or do not understand Plaintiff’s 

Motion to Exclude the Deposition of Hans Mast taken in violation of Supreme Court 

Rules and Supreme Court Orders. 

1a) Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022

when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition 

without any exhibits [emphasis added] from Defendants’ Attorney’s office. (Please 

see Report of Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is 

part of the Clerk’s online file)

1b) Plaintiff’s current Attorney objected to the use of the discovery deposition of 

Defendant Hans Mast during the hearing because there’s exhibit(s) missing. (Please 

see Report of Proceedings April 27, 2022 page 31 line 21-24 which is part of the Clerk’s 

online file)

1c) Plaintiff’s  current Attorney more completely explained to the Court that the 

discovery deposition of Hans Mast in all its variations was missing exhibit 12. (Please 

see Report of Proceedings April 27, 2022 page 36 line 19-24 to page 37 line 1-3 which 

is part of the Clerk’s online file)

1d) This Honorable Court ordered Defendants’ Attorney to produce exhibit 12 if he has

it. (Please see Report of Proceedings April 27, 2022 page 39 line 16-21 which is part of 

the Clerk’s online file)

1e) ) On April 28, 2022 Plaintiff’s current Attorney received  an email from Defendants’ 

Attorney’s office with a link at https://www.dropbox.com to access Mast Dep Ex.12.

(Please see Plaintiff’s Exhibit #1 attached to Plaintiff’s 2nd Amended Motion To Exclude) 
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1f) Plaintiff’s current Attorney noticed that the label purporting to be authentic on Hans 

Mast’s discovery deposition exhibit 12 did not to match the other 14 exhibit label as to 

fonts, shape, color, and DEPONENT’s NAME (Hans Mist not Hans Mast). 

1g) On May 18, 2022 Plaintiff’s current Attorney caused to be served upon Certified 

Shorthand Reporter Barbara G. Smith  a Subpoena For Records in which she was 

requested to produce “The original discovery deposition of Hans Mast taken in this 

matter on June 25, 2020 including all pages, all indexes, all exhibits and all 

stenographic/shorthand notes.” 

1h) Certified Shorthand Reporter Barbara G. Smith’s complete response submitted on a 

flash drive was received on June 16, 2022. 

1i) Contained on the flash drive is a file titled HPSCANS and therein were a series of 

communications and handwritten notes between the Certified Shorthand Reporter

Barbara G. Smith and Noelle Kappes of US Legal Support and Plaintiff’s former 

attorney Julia C. Williams clearly indicating that Hans Mast discovery deposition taken 

June 25, 2020 did not have exhibit 12 sent before the deposition nor uploaded during 

the deposition and said exhibit was never in the Certified Shorthand Reporter Barbara 

G. Smith’s possession before, during or after the deposition was taken, transcribed or

submitted for transmission. (Please see Plaintiff’s Group Exhibit #2 Barbara G. Smith 

job papers0001.pdf and job papers0002.pdf attached to Plaintiff’s 2nd Amended Motion 

To Exclude) 

1j) On July 11, 2022 Plaintiff’s current Attorney received an email from Defendants’ 

Attorney stating that the Hans Mist exhibit 12 alleged to be part of Defendant Hans 

Mast’s discovery deposition was received apart from U.S. Legal Support by both his 
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office and Plaintiff’s former Attorney Julia Williams on July 14, 2020 while the Deposition 

and Exhibits 1-11 and 13-15 were received from U.S. Legal Support by both his office

and Plaintiff’s former Attorney Julia Williams on July 10, 2020. (Please see Plaintiff’s 

Exhibit #4 attached to Plaintiff’s 2nd Amended Motion To Exclude) 

Therefore the first violation was of Illinois Supreme Court Rule 206(h)(2) because 

Exhibit 12 that was to be presented to the deponent by any party at the deposition was 

not provided to the officer administering the oath and all other parties within a 

reasonable period of time prior to the deposition, nor were the deposition participants 

able to view the exhibits in real time during the deposition.

1k)  Contrary to Defendants inaccurate allegation they contributed mightily to the 

problems experienced in this remote deposition because in no way was the failure of 

Defendants’ electric equipment (internet ?) during the deposition or Defendants’ 

attorney’s failure to print the few exhibits he had received before the deposition (to 

save paper ?) Plaintiff’s fault. (emphasis added)

1l) The Deposition of Hans Mast was done remotely at the suggestion of Defendants’ 

Attorney  because on April 30, 2020 Defendants’ Counsel sent an email to Plaintiff’s 

former Counsel Julia C. Williams indicating an awareness of the current Supreme Court 

rules regarding depositions when he wrote ”The recent temporary amendment to Rule 

206 (facilitating depositions during the Covid crisis), prompted me to touch base and 

inquire whether you may want to consider attempting to depose Hans Mast remotely in 

the 2nd half of May..” (Please see Plaintiff’s Exhibit #7 attached to
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 Plaintiff’s 2nd Amended Motion To Exclude) 

1m) On June 23, 2020 Plaintiff’s former attorney Julia C. Williams emailed Defendants’ 

attorney 23 exhibits that she may [emphasis added] use in the discovery Deposition of 

Defendant Hans Mast on June 25, 2020. Additionally she indicated that there could be 

additions [emphasis added] and there may be subtractions [emphasis added]. 

Additionally she wrote ”…and I will do my best to send them ahead of time.” (Please see 

Plaintiff’s Exhibit #9  attached to  Plaintiff’s 2nd Amended Motion To Exclude) 

1n) At the time the Deposition of Hans Mast was taken Illinois Supreme Court Rule 

206(h)(2) was amended by SUPREME COURT ORDER M.R.30370 titled In re: Illinois 

Courts Response to Covid-19 Emergency/Impact On Discovery as follows:

(2) Any exhibits or other demonstrative evidence to be presented to the deponent by any party 
at the deposition shall be provided to the officer administering the oath and all other parties 
within a reasonable period of time prior to the deposition, unless the deposition participants are 
able to view the exhibits in real time during the deposition. 

(Please note that the underline emphasis was so written by the Illinois Supreme Court)

(Please see Plaintiff’s Exhibit #5 and exhibit #6 attached to  Plaintiff’s 2nd Amended 

Motion To Exclude) 

1o) The Committee Comments to Illinois Supreme Court Rule Paragraph (h) (Revised 

October 22, 1999)  state “The parties may agree pursuant to Rule 201(i) to  amend or 

waive any conditions of paragraph (h).”  

1p) Defendants have not provided any proof, whether written or oral, of any waiver or 

amendment.
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Therefore the second violation was of Illinois Supreme Court Rule 206(h)(2) and 

Illinois Supreme Court Order was because the 15 Exhibits that were to be presented to 

the deponent by any party at the deposition were not provided to the officer 

administering the oath and all other parties within a reasonable period of time prior to 

the deposition, nor were the deposition participants able to view many of the exhibits in 

real time during the deposition. 

2. Plaintiff’s “late filing” of his 2nd Amended Motion to Exclude is a typical diversion of

Defendants’ and best described by quoting the play “ Macbeth’ Act 5, scene 5, lines 26-

28 by Shakespeare “…It is a tale told…, full of sound and fury, signifying nothing.” 

because the facts are as follows:

2a) Plaintiff, by Court Order of November 4, 2022 was granted up to and including

November 21, 2022 to file and serve his  Amended Motion to Exclude the Discovery 

Deposition of Defendant Hans Mast. 

2b) Plaintiff filed and served his Amended Motion to Exclude the Discovery Deposition 

of Defendant Hans Mast on Defendants’ Counsel on November 21, 2022 with all 17 

Exhibits individually sent and titled Exhibits 1 through Exhibit 17. The same Amended 

Motion to exclude the Deposition of Defendant Hans Mast was filed, served, and 

accepted by the Circuit Clerk of McHenry County also on November 21, 2021. 

Therefore Plaintiff had complied with the November 4, 2022 order.

2c) Upon review of the Circuit Clerks filing Plaintiff’s Attorney noticed that the last page 

of the filing (Exhibit 17) did not reflect the Exhibit Stamp and number( although the email 

sent to Defendants’ Counsel was titled Exhibit 17) . 
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2d) Rather than waste this Courts’ valuable time in motion practice Plaintiff refiled the 

motion with the only difference being the Exhibit 17 label was visible. Plaintiff titled it 

Plaintiff 2nd Amended Motion to Exclude the Deposition of Defendant Hans Mast. The 

Circuit Court Clerk accepted said filing on November 23, 2022. 

2e) Defendants’ counsel was made aware of the missing  Exhibit 17 label on the last 

page of the initial timey filing but was out of his office at the time on personal business.

2d) In Defendants’ Response to Plaintiff’s 2nd Amended Motion to Exclude the 

Deposition of Defendant Hans Mast page 1 last sentence through page 2 first 

paragraph Defendants’ Counsel states “Defendants hereby adopt their (oral) arguments 

contained in the transcript from the 11-4-22 hearing (Exhibit A) and submit this 

additional [emphasis added] response in opposition to Plaintiff’s motion” 

Therefore both Plaintiff and Defendants had “two bites of the apple”, the 

Plaintiff’s was a technical correction while Defendants was substantive.

3) Defendants complain that Plaintiff filed the Motion on October 23, 2022 but

Defendants fail to state that what triggered this motion was an appropriate investigation 

into the facts based upon multiple subpoenas served upon persons involved after 

Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022 when 

the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition 

without any exhibits [emphasis added] from Defendants’ Attorney’s office. (Please 

see Report of Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is 

part of the Clerk’s online file)
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3a) Plaintiffs rely not only upon his investigation triggered by Defendants attempting to 

use the Deposition without the 15 exhibits in April 2022 but also based upon Statute,

Rules of Evidence, and case law.

3b) Plaintiff, pursuant to Illinois Rules of Evidence, Rule 201. JUDICIAL NOTICE OF 

ADJUDICATIVE FACTS: 

(b) Kinds of Facts. A judicially noticed fact must be one not subject to reasonable 

dispute in that it is either (1) generally known within the territorial jurisdiction of the trial 

court or (2) capable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questioned

(d) When mandatory. A court shall take judicial notice if requested by a party and 

supplied with the necessary information.

(f) Time of Taking Notice. Judicial notice may be taken at any stage of the 

proceeding.

Plaintiff requests that this Honorable Court take JUDICIAL NOTICE of the adjudicative 

fact that Discovery Depositions when attached to a motion for summary judgment are 

evidence.

3c) Plaintiff advances two Appellate Court Cases, one civil and one criminal to show 

that depositions attached to motions, and in fact attached to a motion for summary 

judgement are evidence.

“Initially, we note trial courts may entertain
motions by defendants for summary judgment 
where the only evidence considered is plaintiff's 
own deposition testimony. (See e.g. Ralston v.
Casanova (1984), 129 Ill.App.3d 1050, 85 Ill.Dec.
76, 473 N.E.2d 444.)” 

Page 935  

Austin v. St. Joseph Hosp., 187 Ill.App.3d 891, 543 N.E.2d 932, 135 Ill. Dec. 364 (Ill. App. 
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1989) 

Page 649
[143 Ill.Dec. 714] The record contains only
one item of testimonial evidence, a deposition of
defendant Donald Gaydosh submitted to the court
by the plaintiff in connection with its motion to
reconsider the granting of the motion to dismiss.

Townsend v. Gaydosh, 554 N.E.2d 648, 197 Ill.App.3d 339, 143 Ill.Dec. 713

(Ill. App. 1990)

3d) Plaintiff relies upon Illinois Supreme Court Rule 211(c)(1) to timely challenge the 

admissibility of the testimonial evidence of the Discovery Deposition of Defendant Hans 

Mast as Defendants are now trying to get this evidence admitted as an exhibit offered in 

evidence as an exhibit attached to their Motion for Summary Judgment.

3e) Dulberg properly seeks to exclude the discovery Deposition of Defendant Hans 

Mast based upon the Illinois Constitution, Illinois Statutes, Illinois Supreme Court Rules,

and the Orders of the Illinois Supreme Court which the Defendants have decided do not 

apply to them based upon absurd theories.

4) What is truly “absurd” is Defendants attempt to characterize the combined violations

of Illinois Supreme Court Rules and Orders of all parties as nothing more than  a series 

of inconsequential de minimis actions.

5) Defendants’  fail to realize that they are not the Judge herein nor do they cite any 

rules, orders, cases etc. when they state “ But he should be required to take a position 

as to who committed the alleged violation(s).

(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND 

HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE 

THE DEPOSITION OF HANS MAST page 2 number 5)
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5a) Further replying, Plaintiff has continuously stated, and herein states again that the

violations of Illinois Supreme Court Rules and Orders were committed by all parties 

involved.

6) Defendants’ again fail to realize that they are not the Judge herein nor do they

cite  any rules, orders, cases etc. when they state “ Paul Dulberg personally observed

the discovery deposition of Hans Mast taken remotely (by Zoom) on June 25, 2020. If 

he had an objections to alleged irregularities with the deposition, he had ample time to

[emphasis added] bring such issues to the attention of his counsel, Julia Williams, and

to his current counsel who appeared on his behalf on October 23, 2020.

(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND 

HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE 

THE DEPOSITION OF HANS MAST page 3 number 6) 

6a) First, Defendants fail to acknowledge that what triggered this motion was an

appropriate investigation into the facts based upon multiple subpoenas served upon

persons involved after Plaintiff first learned of the aforesaid violations during a hearing 

on April 27, 2022 when the Honorable Judge Thomas A. Meyer was sent the hard copy

of said deposition of Hans Mast without any exhibits [emphasis added] from 

Defendants’ Attorney’s office. (Please see Report of Proceedings April 27, 2022 page 2 

line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file) 

6b) Next, Plaintiff Motion to Exclude rests upon the laws of the State of Illinois as 

follows: 

(735 ILCS 5/1-104) (from Ch. 110, par. 1-104)

Sec. 1-104. Power of courts to make rules. (a) The Supreme Court of this State has 
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power to make rules of pleading, practice and procedure for the circuit, Appellate and 

Supreme Courts supplementary to, but not inconsistent with the provisions of this Act, 

and to amend the same, for the purpose of making this Act effective for the convenient

administration of justice, and otherwise simplifying judicial procedure, and power to 

make rules governing pleading, practice and procedure in small claims actions, 

including service of process in connection therewith. Unless otherwise indicated by the 

text, references in this Act to rules are to rules of the Supreme Court.

  

(735 ILCS 5/2-1003) (from Ch. 110, par. 2-1003)

Sec. 2-1003. Discovery and depositions.

(a) Discovery, such as admissions of fact and of genuineness of documents, 

physical and mental examinations of parties and other persons, the taking of 

any depositions, and interrogatories, shall be in accordance with rules.  

[emphasis added]

6c) Additionally, in relation to when an objection to (testimonial) evidence can be made 

Plaintiff relies on Illinois Supreme Court Rule 211(c)(1) which states: 

(c) As to Competency of Deponent; Admissibility of Testimony; Questions and Answers; 

Misconduct; Irregularities.

(1) Grounds of objection to the competency of the deponent or admissibility of testimony 

which might have been corrected if presented during the taking of the deposition are 

waived by failure to make them at that time; otherwise objections to the competency of 
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the deponent or admissibility of testimony may be made when the testimony is 

offered in evidence. [emphasis added] 

6d) Defendants are currently attempting to have the discovery deposition of Hans Mast

admitted into evidence as an exhibit to Defendants’ Motion for Summary Judgement 

and therefore the time for objecting is now.

7) Defendants again fail to realize that they are not the Judge herein when they

state “ Illinois Supreme Court Rule 211 governs this issue” 

(Please see Defendants’ THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C., AND 

HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO EXCLUDE 

THE DEPOSITION OF HANS MAST page 3 number 7) 

7a) Plaintiff does not deny that Illinois Supreme Court Rule 211 applies generally but 

Plaintiff states that the Illinois Constitution, other Illinois Statutes and Illinois Supreme 

Court Rules and their committee comments, Illinois Rules of Evidence Illinois case law 

and Illinois Supreme Court Orders apply specifically. Since Defendants have no 

relevant response to all the other, they want this Honorable Court to see only what they 

believe best supports their position while ignoring the other. Defendants’ position can 

best be expressed as “Pay no attention to that man behind the curtain!” From: The 

Wizard of Oz. 

8) Plaintiff does not deny that Illinois Supreme Court Rule 211(c)(2) applies generally

requiring affirmative action or waiver without said affirmative action but it is “trumped” by 

Illinois Supreme Court Rule 206(h) Remote Electronic Means Depositions and 

specifically by Illinois Supreme Court Rule 206(h)(2) Any exhibits or other demonstrative 

evidence to be presented to the deponent by any party at the deposition shall be provided 

to the officer administering the oath and all other parties within a reasonable period of time 
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prior to the deposition, unless the deposition participants are able to view the exhibits in real 

time during the deposition.  

8a) The Committee Comments make it clear that waiver of those violations may be done by 

affirmative action. “Paragraph (h) … The Parties may agree pursuant to rule 201(i) to 

amend or waive any conditions of paragraph (h).” 

The following is Illinois Supreme Court Rule 201 (i) Stipulations. If the parties so stipulate, 

discovery may take place before any person, for any purpose, at any time or place, and in 

any manner. 

8b) Defendants have not provided evidence of any affirmative action (stipulation) although 

they have had ample time to do so. 

8c) Additionally, if this Honorable Court  decides that Illinois Supreme Court Rules generally 

can be waived by inaction or positive action Plaintiff advances that Illinois Supreme Court 

Order  M.R.30370 and Illinois Supreme Court Corrected Order M.R.30370 are both the 

“mirror image” of Illinois Supreme Court Rule 206(h)(2). (Please see Plaintiff’s Exhibit 5 and 

Exhibit 6 attached to Plaintiff’s Motion To Exclude) 

8d) Although there are occasions where Illinois Supreme Court Rules may be waived, 

Defendants have not produced evidence that parties can waive ILLINOIS SUPREME 

COURT ORDERS.

9) Defendant again raises the issue of timeliness to which Plaintiff has already replied

herein in great detail.

9a) Defendant then somewhat withdraws from the issue of timeliness, which the Plaintiff 

herein previously replied to, in order to again advance the position that Defendants did 

nothing wrong and all violations were caused  “solely  by Dulberg or his agents” to which 

Plaintiff has already replied to herein that Defendants’ attorney was an integral part of the 

problems as it was his suggestion to do a remote deposition and Defendants equipment 
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and internet failures and Defendants’ counsel’s “saving paper” that caused the “lion’s share”

of the problems. 

9b) Defendants thereafter launch into an axiomatic litany that is common when there are no

true valid defenses, and without any proof, that “2) …any irregularities were harmless,

3)…any alleged irregularities simply be given its weight by the finder of fact (if as to any

fact issue), 4)…no remedy be  ordered in Dulberg’s favor, and 5) the court weigh any

remedy in favor of defendants it sees fit to order under Rule 201 © (1)(2) and (3).

(Please see DEFENDANTS THE  LAW OFFICES OF THOMAS J.  POPOVICH, P.C. 

AND HANS MAST’S RESPONSE TO PLAINTIFF’S 2ND AMENDED MOTION TO 

EXCLUDE THE DEPOSITION OF HANS MAST page 3 last sentence to page 4 first

paragraph.

9c) Defendants confuse what is “a prayer for relief “ with what is required to be

 “Responses” to Plaintiff’s Motion To Exclude and as such Defendants’ axiomatic litany

should be stricken as nonresponsive.

10) In Defendants’ Response #10 Defendants admit the violation of Illinois Supreme

 Court Rule(s), Order(s) and defendants to follow Committee Comments as stated in

Plaintiff’s Reply 8), 8a), 8b, 8c and 8d) herein above.  

10a) Defendants Response is as follows: 10) In response to Dulberg’s argument at

paragraph A3.3 of his 2nd Amended Motion to Exclude relating to his exhibit 16 (Email

from defendant’s counsel George K. Flynn) Dulberg takes the position that there was

no discussion of any errors or irregularities in the “just concluded deposition.” That is

exactly right. [emphasis added] Dulberg’s counsel did not raise any issues or

objections in response to the email. She was apparently satisfied with the outcome, 

despite some minor technical difficulties during the deposition. She never voiced any

Received 12-19-2022 04:02 PM / Circuit Clerk Accepted on 12-20-2022 08:39 AM / Transaction #20734110 / Case #2017LA000377
Page 14 of 23 C 2046 V2Purchased from re:SearchIL



15

suggestion that an additional session of Hans Mast’s deposition was necessary or

requested. Flynn didn’t make any mention of it because any technical difficulties

seemed inconsequential. 

11) Defendants misstate the facts as Plaintiff has in hearings and status calls before this

Honorable Court, in written Motions to Exclude and in this REPLY stated that the 

problems he complains of were caused by all parties.

11a) Contrary to Defendants allegation Plaintiff, from the time he was made aware  

of the aforesaid violations during a hearing on April 27, 2022 when the Honorable Judge

Thomas A. Meyer was sent the hard copy of said deposition without any exhibits

 [emphasis added] from Defendants’ Attorney’s office. (Please see Report of

Proceedings April 27, 2022 page 2 line 23-24 and page 4 line 7-9 which is part of the

Clerk’s online file)  the many problems in the Deposition of Hans Mast has stated the

relief he seeks in the exclusion of Hans Mast discovery Deposition and the granting of 

his request to take the discovery deposition within a reasonable time.  

12) The Tilschner vs Spangler  Appellate Court certified slip ruling Dulberg provided as

an exhibit in the Motion to Exclude the deposition of Hans Mast is a case that the

Popovich Firm and Hans Mast personally appeared in, argued, and received a copy of

from the Appellate Court.

12a) The Tilschner vs Spangler Appellate court certified slip ruling is file stamped May

6, 2011 and was finalized/re-certified in November 2011, 6 months after the certified

slip ruling was made and became superseded by the finalized/re-certified ruling within

the Appellate clerks file. 

12b) The Tilschner vs Spangler Appellate Court slip ruling is a document that existed in
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the public realm on file at the Clerk of the Appellate Court and does not need to be

disclosed during discovery in any cause of action.

12c) The Tilschner vs Spangler certified slip ruling was superseded by the finalized/re- 

certified ruling before Dulberg hired Mast on 12/1/2011.

12d) On November 20, 2013 at 7:26 AM Plaintiff emails Defendant Hans Mast the

following message which has been given to Defendants in response to discovery

requests “ Ok we can meet. I will call Sheila today and set up a time. Please send me a 

link to the current Illinois Statute citing that the property owner is not liable for work done

on their property resulting in injury to a neighbor. I need to read it myself and any links

to recent case law in this area would be helpful as well…” (Please see Plaintiff’s exhibit

A attached)

12e) On November 20, 2013 Defendant Hans Mast admits to the above referenced

 meeting by (internal) Memorandum that was given to Plaintiff in response to discovery 

requests. (Please see Plaintiff’s Exhibit B attached) 

12f) On November 20, 2013, Plaintiff, and his friend (brother) Tom Kost met with

 Defendant Hans Mast to discuss the McGuire’s $5,000 settlement offer and other

issues with  regard to this case.

12g) Tom Kost kept a rough set of handwritten notes of the November 20, 2013 meeting 

with Defendant Hans Mast. The handwritten notes were given to Defendants in

response to discovery requests. (Please see Plaintiff’s exhibit C attached) 

12h) Tom Kost's handwritten notes are as follows:

statement of torts sect 318 not applicable in Illinois

agent vs. contractor
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12i)  Plaintiff requests that pursuant to Illinois Rules of Evidence, Rule 201. JUDICIAL 

NOTICE OF ADJUDICATIVE FACTS: 

That any reference made by Plaintiff Paul Dulberg, by Tom Kost or Defendant Hans 

Mast to Restatement (Second) of Torts Section 318 impliedly references Tilschner v. 

Spangler because up to and including the day of filing this Reply the major search 

engines available for the legal profession searching within Illinois outcomes reflect 

Tilschner v. Spangler as the number one result.

12j) Plaintiff requests that this Honorable Court take JUDICIAL NOTICE of the 

adjudicative fact that the references to Restatement (Second) of Torts Section 318 

impliedly references Tilschner v. Spangler . 

12k) Plaintiff could not obtain the Tilschner v. Spangler slip opinion dated May 6, 2011 

on November 20, 2013 without the aid of Defendant Hans Mast who appeared in the

matter. 

12l) Plaintiff was questioned in his deposition about the "friend" at the November 20, 

2013 meeting with Mast. Plaintiff Identified the "Friend" as his brother Tom Kost. 

12m) Dulberg did turn over the handwritten notes taken during the November 20, 2013

 meeting with Tom Kost and Defendant Hans Mast. (Please see Plaintiff’s exhibit C 

attached)

12n) Dulberg did not answer discovery questions about Tilschner vs Spangler because

Dulberg  was not asked about Tilschner vs Spangler. 

12o) It was Mast’s equipment problems and Defendants’ Counsel saving of paper and

ink that was the cause of the breakdown during the discovery deposition of Hans Mast

and why Mast only had the “Lajato” case when questioned regarding exhibit 12.
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Wherefore, Plaintiff Paul Dulberg prays that this Honorable Court finds for

Plaintiff and orders that Plaintiff’s Motion to Exclude the discovery deposition of 

Defendant Hans Mast taken remotely on June 25, 2020 is granted, that Plaintiff’s 

request to take the deposition of Defendant Hans Mast is granted and

 for any other additional relief this Honorable Court deems fair and equitable.
                      

  

   

Respectfully submitted,

/s/ Alphonse A. Talarico   

Alphonse A. Talarico

By: Alphonse A. Talarico 

Plaintiff’s attorney

707 Skokie Boulevard Suite 600 

Northbrook, Illinois 60022

(312) 808-1410 

ARDC No. 6184530

contact@lawofficeofalphonsetalarico.com

Received 12-19-2022 04:02 PM / Circuit Clerk Accepted on 12-20-2022 08:39 AM / Transaction #20734110 / Case #2017LA000377
Page 18 of 23 C 2050 V2Purchased from re:SearchIL



19

alphonsetalarico@gmail.com  
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STATE OF ILLINOIS )

)

COUNTY OF McHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG,

Plaintiff, 

vs.

THE LAW OFFICES OF THOMAS J.

POPOVICH, P.C., and HANS MAST,

Defendants. 

)

)

)

)

)

)

No. 17 LA 377 

ELECTRONICALLY RECORDED REPORT OF 

PROCEEDINGS had in the above-entitled cause before 

The Honorable THOMAS A. MEYER, Judge of said Court 

of McHenry County, Illinois, on the 16th day of 

September, 2022, at the McHenry County Government 

Center, Woodstock, Illinois.  

APPEARANCES:

LAW OFFICE OF ALPHONSE A. TALARICO, by

MR. ALPHONSE A. TALARICO, (via Zoom)

On behalf of the Plaintiff, 

KARBAL COHEN ECONOMOU SILK DUNNE, LLC, by

MR. GEORGE K. FLYNN, (via Zoom) 

On behalf of the Defendants. 

** FILED **   Env: 19663860
McHenry County, Illinois

2017LA000377
Date: 9/27/2022 3:18 PM

Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Now, moving on to Dulberg 

versus -- Forgive me for not remembering.  Dulberg 

versus Mast.  

Plaintiff's counsel, if you can identify 

yourself?  

MR. TALARICO:  Good morning, Judge.  My name is 

Alphonse Talarico for the plaintiff. 

THE COURT:  Okay.  And defendant?  

MR. FLYNN:  Good morning, your Honor.  George 

Flynn for defendants. 

THE COURT:  All right.  We have a -- What's 

going on?  Let me just put it that way. 

MR. TALARICO:  You're right.  What is going on?  

Okay.  The last time we were up, you gave me 

permission to subpoena the records and the 

deposition of Hans Mast, especially Exhibit 12, 

which I've been challenging as fraudulent.  

Served the subpoena on both Ms. Williams 

and Mr. Clinton.  Those are two people that handled 

the case for the Clinton Law Firm.  

I got -- The day before they were supposed 

to respond, I called to try to ask if, you know, 

they're going to respond.  They said yes.  They sent 

me some documents, but other documents, they claim 
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that they are not all that they want -- that they 

could respond to and were not going to respond.  

They won't give -- They're not in compliance.  They 

won't give me an affidavit of completion, et cetera.  

As a courtesy to other -- to two members of 

the bar, I said, Okay, look, I'll extend this.  Can 

you consider this and do this?  

So I -- I sent them a notice that I changed 

the compliance date to October 6th.  The earlier 

compliance date was September 22nd.  But every 

indication in writing is if I -- if I do a motion to 

compel, they're going to claim attorney-client 

privilege and work product. 

THE COURT:  Well, they've got to do something.  

My interpretation of the law is if you're not going 

to comply with the subpoena, your options are -- 

your only option, then, is to file an objection.  

You can't just refuse.  

The ball is in their court.  They've done 

nothing.  And you may want to pass that information 

on to them that unless or until I see something 

filed on their behalf objecting to the scope of your 

subpoena, I assume it's appropriate and should be 

complied with.  If you want to do a rule, do a rule, 
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and I'm fine.  But they're going to have to do 

something.  They can't just say, No, we're not 

gonna. 

MR. TALARICO:  That is, so far, what I've 

gotten, but I will pass that along, your Honor. 

THE COURT:  All right.  Yeah.  I expect if 

they're not going to give full compliance -- and 

based on what you're telling me they're 

acknowledging it's not full compliance -- if they 

are not going to give you full compliance, they need 

to come to court. 

MR. TALARICO:  I'll pass that along. 

THE COURT:  Either voluntarily or involuntarily.  

It's their call. 

THE COURT:  All right.  Anything else?  

MR. FLYNN:  Judge, so yesterday we filed our 

summary judgment motion on the statute of 

limitations issue.  You may recall we discussed that 

we believe there were multiple grounds for summary 

judgment, but they're separate grounds and it made 

sense to separate those issues.  

This record relies mainly on the testimony 

in this instant malpractice case; whereas, some of 

the other grounds are more geared toward the 
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underlying case. 

THE COURT:  All right. 

MR. FLYNN:  Number one, whether there could have 

even been liability on the part of the property 

owners; and secondly, I believe, which dovetails 

with that, would be the attorney judgment -- 

attorney immunity doctrine, essentially.  

So those (indiscernible) all relied on 

facts regarding the accident itself that would have 

taken, you know, additional five to ten pages of 

facts that are -- So we'd like to do that 

separately.  In fact, we might wait until if and 

when expert discovery is completed, but -- I'm going 

to have some more thoughts, but I think we have 

plenty to chew on now.  

As far as the Exhibit 12 from the Hans Mast 

deposition, I have forwarded a copy of that to 

counsel.  I don't frankly understand what the issue 

is.  I was there for the deposition.  Perhaps, at 

some point, if some motion could clarify what the 

problem is, but I just don't understand it, and 

hopefully won't delay the issue -- delay the summary 

judgment briefing. 

THE COURT:  I don't have any reason to believe 
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it does, but if plaintiff wants to bring that to my 

attention, I'll listen. 

MR. TALARICO:  Judge, if I might, as to 

Exhibit 12 in the deposition, I've already drafted 

the first part of a motion to exclude the 

deposition, and it's based on Supreme Court Rule 

206(h)(2).  This is not before the Court yet, but 

I'm giving you some idea of where I'm going.  

THE COURT:  All right. 

MR. TALARICO:  206(h)(2), and orders of the 

Supreme Court MR30370 and MR303 -- twice amended.  

It was amended.  So two orders, plus the fact that 

the exhibit, in any form, was not at the deposition 

and not shown. 

THE COURT:  Mr. Flynn, for you, is the exhibit 

and/or deposition relevant to your motion?  

MR. FLYNN:  It is.  This is the deposition of my 

client, Hans Mast. 

THE COURT:  All right. 

MR. FLYNN:  The attorney that handled the 

underlying case for the Popovich firm.  I don't know 

that Exhibit 12, in particular, has any bearing on 

the motion.  The deposition, overall, does and it 

will also effect the future motion for summary 
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judgment if that ever becomes necessary. 

THE COURT:  All right.  Until I see the motion, 

both motions, I can't really determine to what 

extent one is going to impact the other.  So I'll 

wait and see and I'll -- Because summary judgment 

isn't in the file yet, and -- 

MR. TALARICO:  I haven't got notice either.  

THE COURT:  Okay. 

MR. FLYNN:  Counsel, my secretary sent a drop 

box link to your e-mail address yesterday.  So 

you're aware of it. 

MR. TALARICO:  I'm aware of it.  I didn't know 

you noticed -- I haven't gotten notice that you put 

it on today's call because I got it yesterday, and 

all I got was the document.  I don't deny that, 

Mr. Flynn, of course I did.  All I'm saying is it 

wasn't put on the Judge's call, and I didn't know 

that.  So -- 

THE COURT:  I'm going to put, on my motion -- 

because here's what I want to do.  Your compliance 

date on the subpoena, the second one -- I think you 

said October 6th?  

MR. TALARICO:  October 6th, yes. 

THE COURT:  So why don't we come back on the 7th 
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for status of compliance and status on the motion 

for summary judgment, at which time we'll also, 

perhaps, address the motion you intend to file.  

Then I'll have an opportunity to look at them and 

maybe we'll have compliance by that date.  But 

they're -- They've got to do something.  They can't 

just say, No, we're excused.  They've got to come to 

court and say, We're protected by attorney-client 

privilege, so this is all the compliance we need to 

give.  They don't get to call those shots. 

That being said, let's put it on the call 

for 9:30.  Let's say 9:45, sorry, on the 7th.  

Who wants to send me the order?  

MR. FLYNN:  Well, Judge, I'm happy to send it. 

Will a briefing schedule be entered today or not 

until -- 

THE COURT:  He doesn't have the motion.  It's 

not noticed up today.  I was reluctant -- I can do 

it, if you're agreeable, but I was (indiscernible)  

Mr. Talarico's comments that he would be objecting.  

Mr. Talarico, what do you want to do?  

MR. TALARICO:  I would object because, your 

Honor, first, it's not on the call, and second, I 

want to see what's going to happen with the 
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compliance, if there's going to be compliance.  

Because then my motion to strike the deposition, 

which is part of his summary judgment motion, would 

be -- have to be --

THE COURT:  I'll take a look at it.  I'm not 

going to enter a briefing schedule.  I want to take 

a look at both motions to determine if we can 

proceed with the summary judgment or if I've got to 

resolve the motion to strike first. 

MR. TALARICO:  Okay.  Thank you, Judge. 

MR. FLYNN:  So the compliance date of the 

subpoena was October 6th?  I just -- I hate to delay 

this any further.  If there's going to be a motion, 

I would like to see it on file.  Fact discovery has 

been closed for some time. 

THE COURT:  Yeah.  You mean the motion to strike 

the deposition?  

MR. FLYNN:  Right.  Right now it's just a 

thought.  There's no motion on file.  The fact 

discovery has been closed -- 

THE COURT:  I got the idea it was about to be 

filed, but maybe that was an incorrect assumption.  

Mr. Talarico?  

MR. TALARICO:  I'm sorry?  
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THE COURT:  When will you file your motion?  

MR. TALARICO:  When?  If I could have a week 

after the 6th when I know -- I'll file my motion 

within a week after -- 

THE COURT:  You're filing a motion to strike the 

deposition, and I -- I didn't know that was 

dependent on compliance.  How is it dependent on 

compliance?  

MR. TALARICO:  That's the -- I don't know what 

information I'm going to get from them regarding the 

deposition. 

THE COURT:  Okay.  How about we come back 

October 14th?  That gives you enough time.  Then 

your motion will be on file by that day and we can 

deal with everything. 

MR. TALARICO:  Fine with me, your Honor. 

THE COURT:  You know what?  I've got to do it on 

the 13th.  I can't do it on the 14th.  

Can you make it the 13th at 10:00 o'clock?  

MR. TALARICO:  I can, Judge. 

MR. FLYNN:  I'm available.  Again, Judge, I've 

forwarded the exhibits to counsel's attention.  I 

was there at my client's deposition.  It was taken 

by Zoom.  The exhibits were scanned electronically.  
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I just don't see what the issue is.  It seems as if 

it's a another dilatory tactic to avoid -- 

MR. TALARICO:  I don't do dilatory -- 

THE COURT:  Hold on.  I can't rule on the motion 

until I see it.  I can't rule -- I can't determine 

whether or not the issues raised about the 

deposition are even relevant to your motion -- to 

the motion for summary judgment until I see it 

because I do have questions, and I want to resolve 

those on my own.  

I don't want any unnecessary delay, either, 

and that's why I'm trying to give this a short date 

after the compliance date.  I do want to move this 

along, and the Supreme Court tells me it should have 

been resolved two years ago, but they don't have to 

deal with the actual case.  Not this one in 

particular, but all cases should be resolved at 

three.  

That being said, is there anything else we 

need to address today?  

MR. TALARICO:  No, Judge.  The only thing I want 

to say is happy almost fall to everybody. 

THE COURT:  So we'll see you at 10:00 o'clock on 

October 13th. 
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MR. TALARICO:  Thank you, Judge. 

THE COURT:  And, Mr. Flynn, if you could send in 

the order?  

MR. FLYNN:  Judge, just to be clear, it's 

10:00 o'clock?  

THE COURT:  Yeah. 

MR. FLYNN:  Okay.  10:00 o'clock on 10/13.  

Okay. 

THE COURT:  All right.  We'll see you then. 

(Which were all the proceedings 

 had in the above-entitled cause 

 this date.) 

Received 09-27-2022 03:54 PM / Circuit Clerk Accepted on 09-27-2022 03:58 PM / Transaction #19663860 / Case #2017LA000377
Page 12 of 13 R 400Purchased from re:SearchIL



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

13

STATE OF ILLINOIS  )

)  SS:

COUNTY OF McHENRY )

I, KATHLEEN STROMBACH, an official

Court Reporter for the Circuit Court of McHenry

County, Twenty-Second Judicial Circuit of Illinois, 

transcribed the electronic recording of the

proceeding in the above-entitled cause to the best

of my ability and based on the quality of the

recording, and I hereby certify the foregoing to be

a true and accurate transcript of said electronic

recording. 

Kathleen Strombach
Official Court Reporter
License No. 084-003755

Kathleen Strombach
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