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93=        REPORTED REMOTELY FROM CHICAGO, ILLINOIS

94=          THURSDAY, OCTOBER 14, 2021, 1:30 P.M.

95=                    (Witness sworn.)

96=                      SAUL FERRIS,

97=called as a witness herein, having been first duly

98=sworn, was examined and testified as follows:

99=                   DIRECT EXAMINATION

100=                     BY MR. FLYNN:

101=   Q.  Sir, could you state your name for the record and

102=spell your last name, please.

103=   A.  Saul Ferris, F-e-r-r-i-s.

104=   Q.  Thank you.  Let the record reflect that this is

105=the discovery deposition of Mr. Saul Ferris taken

106=pursuant to notice and by agreement of the parties.

107=This deposition is being taken pursuant to the rules of

108=the Illinois Supreme Court, the Illinois Code of Civil

109=Procedure and any applicable local rules in McHenry

110=County.

111=       Sir, what is your occupation?

112=   A.  I'm an attorney.

113=   Q.  And you're licensed in the State of Illinois?

114=   A.  Since 1985, yes.

115=   Q.  Okay.  And do you focus your law practice on

116=representing plaintiffs in personal injury cases?

117=   A.  I'd say 50 percent plaintiff personal injury and
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118=50 percent criminal defense.

119=   Q.  Okay.  And your office is at 103 South Greenleaf

120=Avenue, Suite G in Gurnee, Illinois?

121=   A.  Correct.

122=   Q.  And are you a principal in a law firm?

123=   A.  Yes.

124=   Q.  And what is the current name of that law firm?

125=   A.  Ferris and Thompson.

126=   Q.  Okay.  And was it known as Ferris, Thompson &

127=Zweig?

128=   A.  I'm a partner.

129=   Q.  I'm sorry.  Go ahead.

130=   A.  Mr. Zweig -- Mr. Zweig is disabled.  He had

131=several health issues that caused him to retire.

132=   Q.  Okay.  And back in 2015, the firm was known as

133=the Law Offices of Ferris, Thompson & Zweig, Limited?

134=   A.  Correct.

135=   Q.  Okay.  Are you familiar with a gentleman by the

136=name of Paul Dulberg?

137=   A.  Yes.

138=   Q.  Okay.  And do you have an independent

139=recollection of Mr. Paul --

140=   A.  I saw him as a potential client.  He -- if I

141=bumped into him on the street, I would not recognize

142=him, because I only had a telephonic encounter and an
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143=in-person encounter for 15 minutes or so on -- back in

144=2015.

145=   Q.  Okay.  Have you reviewed some documents today

146=to -- in preparation for the deposition today to refresh

147=your recollection of the matter?

148=   A.  You provided me with a letter, which I will

149=authenticate as being my letter dated March 4, 2015, and

150=then you asked me to -- if there was any documentation,

151=such as my file, which I do not have.  I purged a file

152=after four years, and it has been six years.  But I keep

153=my calendar -- I've kept my calendar since I started

154=vexing as a civilian, meaning I was in the military,

155=initially, and got out in 1989, and I have a calendar

156=for every client I've seen since.

157=   Q.  Okay.  And you provided me with a copy, two pages

158=of -- of material -- photocopies from your personal

159=calendar; is that correct?

160=   A.  Yes.

161=   Q.  Okay.  And why don't we identify the two

162=exhibits.  If I could direct your attention to Exhibit

163=1, which was, I believe, emailed to you to my secretary,

164=Linda Walters.

165=            (Ferris Deposition Exhibit No. 1

166=            was remotely introduced.)

167=
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168=BY MR. FLYNN:

169=   Q.  Is Exhibit 1 in front of you a March 4, 2015,

170=letter bearing your signature?

171=   A.  Yes.

172=   Q.  Okay.  And that letter was -- you know, is on

173=your firm's letterhead and -- at least as it stood at

174=the time, March 4, 2015?

175=   A.  Yes.

176=   Q.  Okay.  And that is your signature on this piece

177=of paper, Exhibit 1?

178=   A.  Yes.

179=   Q.  Okay.  And did you draft this?

180=   A.  Yes.

181=   Q.  You did draft this letter?

182=   A.  Yes.

183=   Q.  Okay.  Did you draft this letter after meeting

184=with Mr. Dulberg regarding a potential legal

185=representation on his behalf?

186=   A.  Yes.

187=   Q.  Okay.  And the letter was dated March 4, 2015,

188=correct?

189=   A.  Yes.

190=   Q.  Okay.  Did you write the letter after you met

191=with him?

192=   A.  Yes.
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193=   Q.  And do you know when you met with Mr. Dulberg?

194=   A.  Yes.  It was on March 26th at 2:00 o'clock.

195=   Q.  Okay.  And we'll talk about the entry in your

196=diary in a few moments.  The letter indicates that he

197=consulted with your firm on December 31, 2014, in

198=regards to his personal injury case.

199=       Do you know why the letter references a

200=December 31, 2014, date?

201=   A.  I -- I can't explain the discrepancy between my

202=calendar and the date indicated.  I -- I -- it was too

203=long ago.  I don't know why.

204=   Q.  Okay.  Is it possible that Mr. Dulberg initially

205=contacted your office on December 31, 2014, but you

206=didn't actually meet with him until February or March?

207=   A.  No.  I -- I didn't know this was an issue.  Can

208=you -- if you want, my -- my 2014 calendar is in my

209=drawer.  I can pull it out and look at December 31st.

210=   Q.  If you have it handy.

211=   A.  This March date was another meeting.  I do, if

212=you give me about one minute.

213=   Q.  Absolutely.  Thank you.

214=   A.  So I have my 2014 calendar, and I'm looking at

215=December -- well, all right.  December 31st.  Even

216=though I'm -- well, that's -- that's New Year's Eve.

217=Let me see.  I normally would not meet with clients New
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218=Year's Eve, but let me see.  And, in fact, there is no

219=entry on December 31st, 2014.  Oh, that's -- it's a

220=typo.

221=   Q.  Okay.  Fair enough.  Why don't I direct your

222=attention then to Exhibit 2, the second page.

223=            (Ferris Deposition Exhibit No. 2

224=            was remotely introduced.)

225=BY MR. FLYNN:

226=   Q.  Is Exhibit 2 a photocopy of the cover page of

227=your 2015 calendar, along with a date from

228=February of 2015?

229=   A.  Correct.

230=   Q.  Okay.  There is some handwriting on the second

231=page, and I don't want to get into the clients and

232=confidential information.  But is there an entry on

233=Thursday, February 26th, relative to Paul Dulberg?

234=   A.  Yes.

235=   Q.  And is this your handwriting?

236=   A.  It indicates a meeting, yes.

237=   Q.  Okay.  It indicates a meeting, and I see a few

238=numbers, 2:00 o'clock and 4:00 o'clock.  Can you tell me

239=what those mean?

240=   A.  That signifies that the meeting was originally

241=scheduled for 4:00 o'clock.  And either myself or the

242=potential client asked that it be moved up to 2:00
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243=o'clock, so I drew in there it's 2:00 o'clock.

244=   Q.  Okay.  And next to the 4:00 o'clock entry, it

245=says, Paul Dulberg.  There's a dash, and then it says

246=chain saw PI 6-28-11, dash.  What does that mean?

247=   A.  I oftentimes to distinguish cases try and

248=summarize them by the nature of the case.  And chain

249=saw -- I put chain saw because the client had called me

250=and said that he was injured by a chain saw, which is

251=horrifying and very memorable.  And the other reason why

252=I remember it so well is because I -- I own a chain saw;

253=and I have a two-and-a-half acre wooded lot, and I use

254=my chain saw probably three, four times a month.

255=       So I'm intimately familiar with chain saws, and I

256=was very interested in -- when this client described my

257=worst nightmare, which was getting injured by a chain

258=saw.  So I put chain saw to remind me what kind of case

259=it was.  And the 6-28-11 would be the date that the

260=client indicated the incident happened.  And, normally,

261=I wouldn't put down the date of the incident in the

262=client appointment number, but in 2015, that was past

263=the -- the statute of limitations, which would be two

264=years minimum in Illinois, generally speaking.

265=       And so that -- I -- I knew that the statute had

266=run.  The first question I asked the client was, Was

267=suit filed?  He said suit had been filed, and so -- but

fmt=pb

268=wanted to discharge his attorney.  So I agreed to meet

269=with him and discuss his case.

270=   Q.  Okay.  And you actually did meet with him on

271=Thursday, February 26, 2015, correct?

272=   A.  Yes.

273=   Q.  And there's also a -- what appears to be a sticky

274=note, which is also photocopied with this page.  Do you

275=see some handwriting below the 4:00 o'clock entry?

276=   A.  Yes.

277=   Q.  Okay.  There's a name Paul and then a phone

278=number and then some other language.  Can you tell me

279=what that says and what it means?

280=   A.  So Mr. Dulberg could verify or not whether --

281=whether that's his phone number.  But my belief is that

282=that's Paul Dulberg's telephone number, which I jotted

283=down in case I had to reschedule or the client didn't

284=show up, and I could call and say where -- are you

285=coming?  Printer and graphic design would -- would have

286=to be what Paul said his occupation was.  There would be

287=no other explanation for that.  David, I have a vague

288=recollection as being the referral source.  There was a

289=gentleman that did hardscaping around my property, and

290=David put in a pond in front of my house.  And he lived

291=in McHenry County, and, I believe, he was the one who

292=referred Paul.  The mystery to me is 12 LA 178.  I mean,
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293=that -- the LA letters are not -- due to workmen's comp,

294=WC -- or -- or maybe that was the name of the case that

295=was filed that he told me.  Because it would be a

296=complete waste of my time to see him if suit hadn't been

297=filed beyond the statute of limitations.

298=   Q.  Sure.

299=   A.  I think I jotted down -- and you gentlemen

300=probably know this, that it -- perhaps it's the existing

301=case that was filed?

302=   Q.  I can't say for sure.  But I do believe McHenry

303=County uses the LA designation in their Law Division,

304=and they have something to do with arbitration.  But --

305=   A.  Well, then that makes sense.  So that was some

306=McHenry County case that he said was pending.

307=   Q.  Okay.  Fair enough.  And I don't want to

308=speculate or testify myself, so -- for what it's worth.

309=If I could direct your attention then to Exhibit 1.

310=But, first, you noted that the chain saw accident was

311=memorable.  Do you recall seeing any part of his injury

312=to his arm, by chance?

313=   A.  I just -- as far as meeting with the client, I

314=just have a vague recollection.  Like I said, I -- if

315=he -- if he bumped -- bumped into me in the street, I

316=would not recognize him.

317=   Q.  Okay.
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318=   A.  So -- and no, I don't remember seeing the injury.

319=   Q.  Okay.  All right.  You decided ultimately not to

320=accept his case, correct?

321=   A.  Correct.

322=   Q.  Did you send him a declination letter?

323=   A.  I call it a disengagement letter, but declination

324=letter sounds very descriptive and accurate.  I guess

325=they're interchangeable.  I -- I've always called it a

326=disengagement letter.  I think your -- your word is

327=better.  I'll use that from now on.

328=   Q.  Well, I think in my legal malpractice seminars

329=engagement and disengagement is probably used more

330=often, to be honest, so...

331=   A.  Disengagement suggests you've been engaged, and I

332=was never engaged.  I like your word better.

333=   Q.  Good point.  In any event, this March 4, 2015,

334=letter is your declination or disengagement letter,

335=correct?

336=   A.  Correct.

337=   Q.  You never did accept Mr. Dulberg as a client?

338=   A.  No.

339=   Q.  Okay.  And you told him as much here in the

340=letter?

341=   A.  Correct.

342=   Q.  Okay.  And if I could direct your attention to
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343=the last sentence of the first paragraph, could you read

344=that for me into the record?

345=   A.  The last sentence of the first paragraph?

346=   Q.  Correct.

347=   A.  I believe you should not have settled with the

348=property owners for $5,000.

349=       Did you say the last sentence?  I'm sorry.

350=   Q.  The two last two sentences.

351=   A.  Two?  There are no other reasons -- there are

352=other reasons for my decision.

353=   Q.  Okay.  And did you have an understanding as to

354=who the parties were in the existing lawsuit when

355=Mr. Dulberg came to see you?

356=   A.  So, again, my -- to the best of my recollection,

357=he was cutting trees as a favor and he was injured and

358=then was -- he sued the property owners -- or settled

359=with the property owners for the med pay.

360=   Q.  Okay.

361=   A.  And -- and I -- I was concerned that that would

362=have invited a motion to dismiss if suit was brought

363=against the property owners fearful that they would

364=argue that that the matter was settled.  But I -- I

365=don't recall if he signed a release.  Those details I

366=don't know.

367=   Q.  Okay.  Do you know when you drafted the letter
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368=and how you drafted it?

369=   A.  So the -- because this is more or less a form

370=letter, in -- in my opinion, the December 31st date

371=was -- was a date relating to another client, and I just

372=didn't change the date.  But the reason why the date of

373=letter March 4th makes sense in terms of when the

374=potential client came in was on -- on February 26th, so

375=March 4th would have been about five days later.  And

376=when you have a potential statute of limitations issue,

377=it's advisable to get your declination letter -- see, I

378=stole your word already -- get your declination letter

379=out sooner than later.

380=   Q.  Okay.  And there was a weekend in between the

381=date of your meeting and the date that the letter was

382=finalized, correct?

383=   A.  Correct.

384=   Q.  Okay.  And did this letter get mailed to

385=Mr. Dulberg at the address listed on the top of the

386=letter?

387=   A.  To the best of my knowledge, yes.

388=   Q.  Okay.  And would that have just been sent by

389=regular U.S. postal mail?

390=   A.  Correct.  If it was certified mail, the letter

391=would so indicate.

392=   Q.  Okay.  So this would -- this letter was sent, to
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393=the best of your knowledge, by U.S. Mail, First Class?

394=   A.  Yes.

395=   Q.  Did you ever communicate with Mr. Dulberg after

396=you sent this letter to him?

397=   A.  Not to my recollection, no.

398=   Q.  Okay.  You -- he never contacted you in order to

399=correct the date contained in the first paragraph?

400=   A.  No.

401=   Q.  Okay.  And he didn't contact you to further

402=inquire as to the reasons for your declination of his

403=case?

404=   A.  No.

405=   Q.  Okay.  Do you have any reason to believe that

406=Mr. Dulberg wouldn't have received this letter from you

407=within seven days of March 4, 2015?

408=   A.  That's a better question for the United States

409=Postal Service than it is for me.

410=   Q.  I don't have --

411=   A.  I put it in the mail.  And it was out of my

412=hands.

413=   Q.  How long have you been practicing law,

414=Mr. Ferris?

415=   A.  Since 1986.

416=   Q.  And have you sent a lot of letters to clients or

417=to opposing counsel or otherwise in your business during
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418=that time period?

419=   A.  Yes.

420=   Q.  Have you ever had any issues with the U.S. Postal

421=Service not delivering letters, as far as you know?

422=   A.  Other than a letter being returned for the

423=incorrect address, no.

424=   Q.  And this letter was not returned for any reason,

425=correct?

426=   A.  To the best of my knowledge, no.

427=   Q.  Okay.

428=   A.  I -- I would have put that in the file and had

429=been concerned that my declination was not communicated

430=with the potential client.  I would have acted on that.

431=So I -- I don't recall any of that happening.

432=   Q.  So because you were mindful of the statute of

433=limitations issue, you wanted this letter to get to him

434=as soon as it could?

435=   A.  Yes.

436=   Q.  Okay.  And you're -- do you believe he would have

437=received this, barring any mistakes with the post

438=office, he would have received it, at least, within 30

439=days of March 4, 2015?

440=   A.  I -- I can't speak to the processing time of the

441=postal service.  It's really not for me to say.

442=   Q.  If you thought that it might take as long as a
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443=month to get to him, would you have sent it by certified

444=mail?

445=   A.  No.  To -- to be honest, no, because I -- I think

446=the rule is the mailing date.  And there -- from my end,

447=there wasn't -- there wasn't any deadline that was

448=coming up within a 30-day period that I -- I can recall,

449=so the time was not of the essence.  But getting a

450=letter out within a week, declining a potential case, I

451=felt I was timely on my end.

452=   Q.  What is your expectation as far as delivery time

453=when you send any letter by U.S. Mail?

454=   A.  Locally, two days.  Could be as fast as one day.

455=   Q.  Okay.  What about within the State of Illinois?

456=   A.  Two days, you know, statewide.  Nationally, two

457=to three days -- then.  I think it's changed now very

458=recently.

459=   Q.  Letters --

460=   A.  New stories -- new stories about the postal

461=system slowing down, but that's now.

462=   Q.  So here in 2021, when you send a letter by U.S.

463=Mail, it takes little bit longer than two or three days

464=to get to its recipient?

465=   A.  According to the newspapers, yes.  Yeah.  It's a

466=very political issue right at the moment, but it wasn't

467=in 2015.
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468=            MR. FLYNN:  I don't think I have any further

469=questions.

470=            THE WITNESS:  Okay.

471=                    CROSS-EXAMINATION

472=                    BY MR. TALARICO:

473=   Q.  Good afternoon, sir.

474=   A.  Good afternoon.

475=   Q.  My name is Alphonse Talarico, and I represent the

476=Plaintiff.  And I want to go over some of the statements

477=you've made in this deposition -- discovery deposition,

478=just for clarifying.

479=       I'm looking at what has been submitted and marked

480=as Exhibit 2, which appears to be your 2015 DayMinder.

481=And I think you testified as to that; is that correct?

482=   A.  Yes.

483=   Q.  Okay.  I only see the excerpts from one page,

484=that's the February 26th, which was a Thursday.  I

485=believe it's marked as a Thursday.  My independent

486=calendar says it was a Thursday.  So I'm not asking you

487=if it was or not.  I'm just going to assume based on

488=your daily reminder and the -- and my bar association

489=daily reminder.

490=       You noted that he -- you were contacted for a

491=chain saw personal injury matter.  And I believe you

492=testified that the date he told you the accident took
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493=place was June 28th, 2011; is that correct?

494=   A.  Yes.

495=   Q.  Okay.  Did -- how best -- how best connected

496=with -- I was unclear.  Please clarify for me, did you

497=meet with Mr. Dulberg on this day?

498=   A.  Yes.

499=   Q.  Did Mr. Dulberg have anybody accompany him on

500=this day?

501=   A.  I have a vague recollection of the meeting, but

502=I -- I -- he came alone, to the best of my memory.

503=   Q.  Okay.  And it's just asking a lot of you to

504=remember a client that you -- you -- I mean, not a

505=client, a client you -- you didn't choose to take.  But

506=there's a need to ask you what you remember, so please

507=bear with me.

508=       So he came alone.  You also testified that prior

509=to that -- I don't want to put words in your mouth.

510=Attorney to attorney to attorney, three attorneys, no

511=words in your mouth.

512=       Did he call on a different day to set up the

513=appointment?

514=   A.  Yes.

515=   Q.  Okay.  Do you have any recollection of that, what

516=day he called?

517=   A.  I don't note that.  I'll get a telephone call.
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518=I'll screen the call.  And if it sounds like a case that

519=is a potential, viable case, I will write -- I'll ask

520=the client when are you available to meet.  And then I

521=will -- I will put the entry in my calendar.  But I

522=don't enter when the call came in.

523=   Q.  Now, do you still retain the entire 2015 daily

524=minder, if you would?

525=   A.  Yes.  I have it.  I have it right here.

526=   Q.  Do you -- are there other occasions in that 2015

527=daily minder where you had contact, where you wrote down

528=a contact with Mr. Dulberg?

529=   A.  I -- I did search the file to -- excuse me -- the

530=calendar.  And I see no other entries for Mr. Dulberg

531=other than the entry which was provided.  And I wasn't

532=trying to -- I was trying to be somewhat cautious with

533=regard to client confidentiality, which is why I cut off

534=the page.  And I did put another client's name on the

535=same page, but that's public record.  He was charged

536=criminally, so I'm not worried about any ARDC on that.

537=But, you know, I can -- I can just -- I can hold up, if

538=you could see the -- the page behind it, and there's no

539=entries for Mr. Dulberg.

540=   Q.  Thank you, sir.

541=   A.  And then this is the page on the opposite --

542=with -- with the note and Mr. Dulberg, the entry.  I'm
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543=sorry.  I don't know how to post it on Zoom.

544=   Q.  Neither do I, sir.  Neither do I.

545=   A.  All right.

546=   Q.  So -- but -- okay.  I saw it.  Thank you.

547=            MR. TALARICO:  Mr. Flynn, did you have an

548=opportunity to see what was being displayed?

549=            MR. FLYNN:  I did.  Thank you.

550=            MR. TALARICO:  Okay.

551=BY MR. TALARICO:

552=   Q.  Well, you already showed me the answer to my next

553=question, so I'll pass by.  I was going to ask you

554=what's under the sticky, but you already showed me

555=what's under the sticky, correct?

556=   A.  Nothing.

557=   Q.  Nothing.  That's right.  Thank you.  Let's move

558=on to Exhibit 1.  By the way, if it turns out that --

559=that you have a recollection of a later contact between

560=you and Mr. Dulberg, I'd like you to keep -- give that

561=document, so I can subpoena it, if necessary.  If it's

562=something like that that evolves during this discussion

563=or something thereafter, I think that would be the

564=appropriate thing to do for a lawyer.

565=       I want to draw your attention to Exhibit 1.

566=There is a date on that that says March 4, 2015.  You

567=believe -- you testified you believe that's the day that
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568=you drafted this letter?  Did you actually -- I'm sorry.

569=Let me -- what I'm trying to get to is, did you type the

570=letter up?  Or did you give it to -- maybe just do some

571=type of dictation and have someone type it up for you?

572=   A.  I do have a secretary that types letters for me.

573=I either dictated it or took the form, disengagement

574=letter, and made hand changes to it, which the secretary

575=would have changed, and then I signed it.  But March 4th

576=would have been the date that it went out in the mail.

577=   Q.  Okay.  Thank you.  And you testified that you

578=sent it by regular mail to Mr. Dulberg?

579=   A.  Yes.

580=   Q.  Okay.  So if it was regular mail, which we can

581=eliminate who signed for it -- and it was -- again, I

582=just want to make sure I have the facts right, because I

583=believe you testified that it never was returned to you.

584=So your assumption was that it was properly delivered?

585=   A.  I can only assume that.

586=   Q.  Right.  I understand that.  Sure.  But I guess

587=the one question you can answer is it never was returned

588=to you?

589=   A.  Which it was not; that's correct.

590=   Q.  Thank you.  On Exhibit 1, sir, the accident

591=referred to, it does not correspond with your daily

592=reminder and with your recollection of the date he told
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593=you the accident took place.  And you have no

594=explanation as to what January 24th, 2013, had to do

595=with Paul Dulberg?

596=   A.  Oh, I don't think I was asked about that -- that

597=date but --

598=   Q.  I get to now ask you.

599=   A.  Yeah.

600=   Q.  It says -- Exhibit 1 says, your accident of

601=January 24, 2013.  Is that correct?  Is that what it

602=says?

603=   A.  That's what my letter says, yes.

604=   Q.  And isn't it correct, sir, that Exhibit 1, your

605=daily reminder, it has the date of accident -- well,

606=refer -- refers to 6-28 of 2011?

607=   A.  Correct.  So in my opinion, what happened was --

608=this is a form letter.  The disengagement or declination

609=letter is a form letter to which I use over and over.

610=And apparently, I made a mistake by indicating -- well,

611=I don't know what the accident date is.  You gentlemen

612=know when it was.  So if the date's wrong, it's wrong,

613=because it wasn't change on the form letter.

614=   Q.  Isn't it true that the date of accident reported

615=to you by Dulberg on your daily reminder, 6 -- June

616=28th, 2011, that's what he told you?

617=   A.  To the best of my recollection, correct.
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618=   Q.  And you testified that you believe the December

619=31st, 2014, date, as far as consulting, is a typo, and

620=you have no entry in your 2014 daily reminder for

621=December 13th -- 31st, I'm sorry -- New Year's Eve,

622=which by the way, I checked it, the late bar association

623=was even closed on that day, that you did not have a

624=meeting with him on that day, on New Year's Eve?

625=   A.  Correct.

626=   Q.  Okay.  In your letter, sir, which is Exhibit 1, I

627=draw your attention to that.  I believe the first

628=sentence you speak to -- you speak to Mr. Dulberg

629=capsulizing what his conversation was with you -- was

630=about -- was about, it -- and that stated -- it states,

631=your personal injury case.  Is that correct?

632=   A.  Yes.

633=   Q.  But in your conversation with Mr. Flynn

634=responding to his questions, you were talking about a

635=statute of limitations.  What statute of limitations

636=were you talking about?

637=   A.  My understanding of the statute of limitations is

638=for personal injury, it's two years in the State of

639=Illinois.  I -- I don't even remember where this

640=happened, if it was in McHenry or -- then it would have

641=been Illinois, and a two-year statute would have

642=applied.
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643=   Q.  Okay.  So what I'm getting at is Mr. Dulberg

644=talked to you about a personal injury matter; is that

645=correct?

646=   A.  Yes.

647=   Q.  And the statute you're referring to is a personal

648=injury statute in the State of Illinois, correct?

649=   A.  Yes.

650=   Q.  Okay.

651=   A.  There are exceptions, of course, to the general

652=rule, the discovery rule and so forth.

653=   Q.  Your letter of Exhibit 1, the letter of March

654=4th, it says in the second to last sentence, I believe

655=you should not have settled with the property owners for

656=$5,000; is that correct?

657=   A.  Yes.

658=   Q.  Were you analyzing Mr. Dulberg's case based on

659=the financial aspects of a personal injury case.  Is

660=that why you declined it?

661=   A.  I was concerned with two things.  One, proving

662=liability, that's No. 1; and No. 2 was when he told me

663=that he accepted $5,000 from the property owners, that's

664=a very common med pay amount, and, as you know, med pay

665=is paid out without regard to fault as long as the

666=injury occurred on the property.  And when he told me

667=that, I was concerned that the property owners would
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668=file a motion to dismiss if that $5,000 was construed as

669=a settlement.

670=       As you know, Counsel, sometimes release language

671=is included in a med paycheck -- or it's included in the

672=release that's sent with the med paycheck.

673=       And so I was just very concerned about it.  And I

674=just -- you know what, most disengagement letters are

675=very generic.  This is very unusual for me to comment on

676=any specifics of the case.  But I -- I was very

677=sympathetic to this injury for reasons stated.  And the

678=gentleman was referred by a guy who did great work for

679=me.  And so I was trying to be as helpful as I possibly

680=could by saying that.

681=   Q.  Okay.  That brings us back to Exhibit 2.  With

682=all due respect, sir, the name David -- let me get back

683=to Exhibit 2.  On the sticky note you had -- you

684=testified earlier today that you believe that it was

685=someone who referred Mr. Dulberg to you.  Do you recall

686=the name of the defendant in the case that Mr. Dulberg

687=brought to you and asked you to take over?  Do you

688=recall the name of the defendant?

689=   A.  No.

690=   Q.  Would you be surprised to know that his name was

691=David?

692=   A.  That -- that could be the reason I wrote down
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693=David.  You could be absolutely correct on that.

694=   Q.  Okay.

695=   A.  Versus the referral source.  I was -- I was

696=guessing, basically.

697=   Q.  Okay.  So at that time, you did not have any

698=personal dealings, knowledge, or whatever with a David

699=Gagoan, who is a defendant in this matter?

700=   A.  I have no idea who that is.

701=   Q.  Okay.  Thank you.  The last sentence, there is --

702=it's kind of an open-ended statement by you saying,

703=There are no -- there are other reasons for my decision.

704=Do you recall what those other reasons, the unstated

705=ones, were?

706=   A.  Yes.  As I mentioned before, that would have been

707=the liability concern.  How do you prove liability?  It

708=just wasn't clear to me that the property owners were --

709=were negligent.  There -- there would be a potential

710=assumption of risk anytime you use dangerous equipment,

711=so on, and so forth.

712=   Q.  Exhibit 1, your letter of March 4th, the last

713=paragraph, the last sentence you state, We recommend

714=that you attempt to settle the case at the upcoming

715=pretrial conference with your current attorney; is that

716=correct?

717=   A.  Yes.
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718=   Q.  Okay.  Could you -- could you enlighten us

719=what -- what did you know about the pretrial conference,

720=and then what did you know about his current attorney?

721=   A.  So the only way that I would have known that is

722=by Mr. Dulberg telling me he had an upcoming pretrial

723=conference.  And so I do remember him telling me a

724=pretrial conference was scheduled.  But for whatever

725=reason, he did not have confidence or faith in the job

726=his current attorney was doing.  But I -- I was

727=encouraging him to get the case settled because there

728=was questionable liability in my opinion.

729=   Q.  And at the time you wrote this letter, did you

730=know what the pretrial offer from Mr. Gagoan was?

731=   A.  No.

732=   Q.  May I ask -- I will ask.  You said you signed

733=this.  This is your handwriting.  You signed it.  Who is

734=C. L, or who was C. L.?

735=   A.  The secretary.

736=   Q.  What was her name?  Is she still employed?

737=   A.  No.  And I'm trying to think of -- what -- what

738=the former secretary would have been back then.  Sorry.

739=My memory is fading.

740=   Q.  It's a lot to ask of anyone to go back.

741=   A.  I don't -- I don't remember.

742=   Q.  Okay.
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743=   A.  But that -- that would be the secretary's

744=initials.

745=   Q.  Okay.  You testified today that you, personally

746=-- no.  Wait.  I'll ask, did you testify today that you,

747=personally, mailed this letter to Mr. Dulberg?

748=   A.  Yes.

749=   Q.  Okay.  Calling your attention to Exhibit 1, you

750=have Mr. Dulberg's address listed as 3416 West Elm

751=Street in McHenry, Illinois 60050; is that correct?

752=   A.  Yes.

753=   Q.  Do you know who lives at -- who -- who owns the

754=property at 3416 West Elm Street in McHenry, Illinois

755=60050?

756=   A.  I have no idea.

757=   Q.  Would it surprise you if this was the address of

758=the law firm that was currently representing Mr. Dulberg

759=in the matter that he brought to you?

760=   A.  It would surprise me.

761=   Q.  Would it surprised you if this is the address of

762=Tom Popovich's law firm at the time?

763=   A.  It would, yeah.

764=   Q.  So according to your testimony, you sent this

765=letter to Mr. Popovich and not to Mr. Dulberg?

766=   A.  I sent the letter to the address the potential

767=client provided me.  I don't make up addresses.  So he
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768=provided me the address.  I had no correspondence or

769=anything from his attorney.  I had no idea who his

770=attorney was.

771=   Q.  Earlier to Mr. Flynn's questioning, you

772=indicated, although you didn't give any guarantees, but

773=you have faith in the U.S. postal department delivering

774=letters to the addresses they're addressed to, yes?

775=   A.  Sure.  Yes.

776=   Q.  Okay.  And this letter did not get returned to

777=you?

778=   A.  Correct.

779=            MR. TALARICO:  I have no further questions.

780=            MR. FLYNN:  I have a few follow-up

781=questions, Mr. Ferris.

782=                  REDIRECT EXAMINATION

783=                      BY MR. FLYNN:

784=   Q.  Were you aware that Dulberg was being represented

785=by Tom Popovich or his law office at the time that he

786=saw you?

787=   A.  I have no recollection of who his lawyer was.  I

788=don't even know that he mentioned who his lawyer was.

789=   Q.  Did he have any complaints about his current

790=lawyer at the time he met with you on February 26, 2015?

791=   A.  Well, just by the very fact he is meeting with me

792=indicates there is an issue.  There would be no reason
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793=for -- it's not like Mr. Dulberg was a friend and I was

794=giving him a second opinion.  I -- I've only met him the

795=one time.  And I still think he might have been referred

796=by my hardscaper.  But he obviously had an issue with

797=his lawyer, or he wouldn't be in my office.

798=   Q.  Well, did he voice any complaints about that

799=lawyer?

800=   A.  I don't remember specifically.  But he clearly

801=was shopping for another attorney.

802=   Q.  Okay.  Would it be fair to say that you were

803=critical of the fact that he had settled against --

804=settled with the property owner defendants for $5,000?

805=   A.  Yes.

806=   Q.  As you sit here, you don't know if that

807=settlement was for med pay or if it was just a blanket

808=settlement release?

809=   A.  He -- he told me he settled with the property

810=owners for 5,000.  Again, I -- I -- I didn't -- the only

811=way I would have known that is from Mr. Dulberg.  So

812=that concerned me, the fact that he -- a client who is

813=coming with a potential personal injury claim saying he

814=already settled with -- maybe it was one defendant and

815=there were other potential codefendants.

816=       But the fact that there is a settlement would

817=have -- if a client uses that word, obviously, any
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818=plaintiff's attorney would be greatly concerned with

819=that.  If you settle, there's no case.  It's over.  You

820=settled.

821=   Q.  Okay.  You didn't know what the status of any

822=ongoing case against remaining defendants was at that

823=time other than that there was a pretrial upcoming,

824=correct?

825=   A.  Right, exactly.

826=            MR. FLYNN:  No further questions.

827=            MR. TALARICO:  No questions.

828=            MR. FLYNN:  Signature?

829=            THE WITNESS:  Waive.

830=            MR. TALARICO:  Waive.

831=            MR. FLYNN:  Witness has waived signature.

832=Thank you for your time, Mr. Ferris.

833=            MR. TALARICO:  I sorry.  Wait, Mr. Flynn.  I

834=didn't mean to say -- that was me saying waived, not

835=Mr. Ferris.  I don't want -- I don't want a mistake.

836=Mr. Ferris, the question is signature to you.  I mumbled

837=waive, but that was me.  Okay?  Excuse me.  Excuse me.

838=            THE WITNESS:  It's a knee-jerk reaction.  I

839=get it.

840=            MR. FLYNN:  I thought I heard Mr. Ferris

841=also say that he was waiving signature.

842=            THE WITNESS:  I did say -- I did say waive.
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843=            MR. TALARICO:  That's why I just want to

844=clarify I'm not waiving on your behalf.  I'm sorry.

845=            MR. FLYNN:  Thank you.  I'll take a copy,

846=ma'am.  Mini-script with a word index.

847=            MR. TALARICO:  Same.

848=                     (Witness excused.)

849=

850=

851=

852=

853=

854=

855=

856=

857=

858=

859=

860=

861=

862=

863=

864=

865=

866=

867=
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868=STATE OF ILLINOIS    )

869=                     )  SS:

870=COUNTY OF COOK       )

871=

872=       I, Renee D. Waishwell, a Certified Shorthand

873=Reporter, do hereby certify:

874=       That prior to being examined, the witness in the

875=foregoing proceedings was by me duly sworn to testify to

876=the truth, the whole truth, and nothing but the truth;

877=       That said proceedings were taken remotely before

878=me at the time and places therein set forth and were

879=taken down by me in shorthand and thereafter transcribed

880=into typewriting under my direction and supervision;

881=       I further certify that I am neither counsel for,

882=nor related to, any party to said proceedings, not in

883=anywise interested in the outcome thereof.

884=       In witness whereof, I have hereunto subscribed my

885=name.

886=

887=

888=

889=                     ____________________________

890=                     Renee D. Waishwell, C.S.R.

891=                     License No. 084-004451

892=

893=

894=
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 1           REPORTED REMOTELY FROM CHICAGO, ILLINOIS

 2             THURSDAY, OCTOBER 14, 2021, 1:30 P.M.

 3                       (Witness sworn.)

 4                         SAUL FERRIS,

 5   called as a witness herein, having been first duly

 6   sworn, was examined and testified as follows:

 7                      DIRECT EXAMINATION

 8                        BY MR. FLYNN:

 9      Q.  Sir, could you state your name for the record and

10   spell your last name, please.

11      A.  Saul Ferris, F-e-r-r-i-s.

12      Q.  Thank you.  Let the record reflect that this is

13   the discovery deposition of Mr. Saul Ferris taken

14   pursuant to notice and by agreement of the parties.

15   This deposition is being taken pursuant to the rules of

16   the Illinois Supreme Court, the Illinois Code of Civil

17   Procedure and any applicable local rules in McHenry

18   County.

19          Sir, what is your occupation?

20      A.  I'm an attorney.

21      Q.  And you're licensed in the State of Illinois?

22      A.  Since 1985, yes.

23      Q.  Okay.  And do you focus your law practice on

24   representing plaintiffs in personal injury cases?

25      A.  I'd say 50 percent plaintiff personal injury and
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 1   50 percent criminal defense.

 2      Q.  Okay.  And your office is at 103 South Greenleaf

 3   Avenue, Suite G in Gurnee, Illinois?

 4      A.  Correct.

 5      Q.  And are you a principal in a law firm?

 6      A.  Yes.

 7      Q.  And what is the current name of that law firm?

 8      A.  Ferris and Thompson.

 9      Q.  Okay.  And was it known as Ferris, Thompson &

10   Zweig?

11      A.  I'm a partner.

12      Q.  I'm sorry.  Go ahead.

13      A.  Mr. Zweig -- Mr. Zweig is disabled.  He had

14   several health issues that caused him to retire.

15      Q.  Okay.  And back in 2015, the firm was known as

16   the Law Offices of Ferris, Thompson & Zweig, Limited?

17      A.  Correct.

18      Q.  Okay.  Are you familiar with a gentleman by the

19   name of Paul Dulberg?

20      A.  Yes.

21      Q.  Okay.  And do you have an independent

22   recollection of Mr. Paul --

23      A.  I saw him as a potential client.  He -- if I

24   bumped into him on the street, I would not recognize

25   him, because I only had a telephonic encounter and an
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 1   in-person encounter for 15 minutes or so on -- back in

 2   2015.

 3      Q.  Okay.  Have you reviewed some documents today

 4   to -- in preparation for the deposition today to refresh

 5   your recollection of the matter?

 6      A.  You provided me with a letter, which I will

 7   authenticate as being my letter dated March 4, 2015, and

 8   then you asked me to -- if there was any documentation,

 9   such as my file, which I do not have.  I purged a file

10   after four years, and it has been six years.  But I keep

11   my calendar -- I've kept my calendar since I started

12   vexing as a civilian, meaning I was in the military,

13   initially, and got out in 1989, and I have a calendar

14   for every client I've seen since.

15      Q.  Okay.  And you provided me with a copy, two pages

16   of -- of material -- photocopies from your personal

17   calendar; is that correct?

18      A.  Yes.

19      Q.  Okay.  And why don't we identify the two

20   exhibits.  If I could direct your attention to Exhibit

21   1, which was, I believe, emailed to you to my secretary,

22   Linda Walters.

23               (Ferris Deposition Exhibit No. 1

24               was remotely introduced.)

25
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 1   BY MR. FLYNN:

 2      Q.  Is Exhibit 1 in front of you a March 4, 2015,

 3   letter bearing your signature?

 4      A.  Yes.

 5      Q.  Okay.  And that letter was -- you know, is on

 6   your firm's letterhead and -- at least as it stood at

 7   the time, March 4, 2015?

 8      A.  Yes.

 9      Q.  Okay.  And that is your signature on this piece

10   of paper, Exhibit 1?

11      A.  Yes.

12      Q.  Okay.  And did you draft this?

13      A.  Yes.

14      Q.  You did draft this letter?

15      A.  Yes.

16      Q.  Okay.  Did you draft this letter after meeting

17   with Mr. Dulberg regarding a potential legal

18   representation on his behalf?

19      A.  Yes.

20      Q.  Okay.  And the letter was dated March 4, 2015,

21   correct?

22      A.  Yes.

23      Q.  Okay.  Did you write the letter after you met

24   with him?

25      A.  Yes.
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 1      Q.  And do you know when you met with Mr. Dulberg?

 2      A.  Yes.  It was on March 26th at 2:00 o'clock.

 3      Q.  Okay.  And we'll talk about the entry in your

 4   diary in a few moments.  The letter indicates that he

 5   consulted with your firm on December 31, 2014, in

 6   regards to his personal injury case.

 7          Do you know why the letter references a

 8   December 31, 2014, date?

 9      A.  I -- I can't explain the discrepancy between my

10   calendar and the date indicated.  I -- I -- it was too

11   long ago.  I don't know why.

12      Q.  Okay.  Is it possible that Mr. Dulberg initially

13   contacted your office on December 31, 2014, but you

14   didn't actually meet with him until February or March?

15      A.  No.  I -- I didn't know this was an issue.  Can

16   you -- if you want, my -- my 2014 calendar is in my

17   drawer.  I can pull it out and look at December 31st.

18      Q.  If you have it handy.

19      A.  This March date was another meeting.  I do, if

20   you give me about one minute.

21      Q.  Absolutely.  Thank you.

22      A.  So I have my 2014 calendar, and I'm looking at

23   December -- well, all right.  December 31st.  Even

24   though I'm -- well, that's -- that's New Year's Eve.

25   Let me see.  I normally would not meet with clients New
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 1   Year's Eve, but let me see.  And, in fact, there is no

 2   entry on December 31st, 2014.  Oh, that's -- it's a

 3   typo.

 4      Q.  Okay.  Fair enough.  Why don't I direct your

 5   attention then to Exhibit 2, the second page.

 6               (Ferris Deposition Exhibit No. 2

 7               was remotely introduced.)

 8   BY MR. FLYNN:

 9      Q.  Is Exhibit 2 a photocopy of the cover page of

10   your 2015 calendar, along with a date from

11   February of 2015?

12      A.  Correct.

13      Q.  Okay.  There is some handwriting on the second

14   page, and I don't want to get into the clients and

15   confidential information.  But is there an entry on

16   Thursday, February 26th, relative to Paul Dulberg?

17      A.  Yes.

18      Q.  And is this your handwriting?

19      A.  It indicates a meeting, yes.

20      Q.  Okay.  It indicates a meeting, and I see a few

21   numbers, 2:00 o'clock and 4:00 o'clock.  Can you tell me

22   what those mean?

23      A.  That signifies that the meeting was originally

24   scheduled for 4:00 o'clock.  And either myself or the

25   potential client asked that it be moved up to 2:00
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 1   o'clock, so I drew in there it's 2:00 o'clock.

 2      Q.  Okay.  And next to the 4:00 o'clock entry, it

 3   says, Paul Dulberg.  There's a dash, and then it says

 4   chain saw PI 6-28-11, dash.  What does that mean?

 5      A.  I oftentimes to distinguish cases try and

 6   summarize them by the nature of the case.  And chain

 7   saw -- I put chain saw because the client had called me

 8   and said that he was injured by a chain saw, which is

 9   horrifying and very memorable.  And the other reason why

10   I remember it so well is because I -- I own a chain saw;

11   and I have a two-and-a-half acre wooded lot, and I use

12   my chain saw probably three, four times a month.

13          So I'm intimately familiar with chain saws, and I

14   was very interested in -- when this client described my

15   worst nightmare, which was getting injured by a chain

16   saw.  So I put chain saw to remind me what kind of case

17   it was.  And the 6-28-11 would be the date that the

18   client indicated the incident happened.  And, normally,

19   I wouldn't put down the date of the incident in the

20   client appointment number, but in 2015, that was past

21   the -- the statute of limitations, which would be two

22   years minimum in Illinois, generally speaking.

23          And so that -- I -- I knew that the statute had

24   run.  The first question I asked the client was, Was

25   suit filed?  He said suit had been filed, and so -- but
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 1   wanted to discharge his attorney.  So I agreed to meet

 2   with him and discuss his case.

 3      Q.  Okay.  And you actually did meet with him on

 4   Thursday, February 26, 2015, correct?

 5      A.  Yes.

 6      Q.  And there's also a -- what appears to be a sticky

 7   note, which is also photocopied with this page.  Do you

 8   see some handwriting below the 4:00 o'clock entry?

 9      A.  Yes.

10      Q.  Okay.  There's a name Paul and then a phone

11   number and then some other language.  Can you tell me

12   what that says and what it means?

13      A.  So Mr. Dulberg could verify or not whether --

14   whether that's his phone number.  But my belief is that

15   that's Paul Dulberg's telephone number, which I jotted

16   down in case I had to reschedule or the client didn't

17   show up, and I could call and say where -- are you

18   coming?  Printer and graphic design would -- would have

19   to be what Paul said his occupation was.  There would be

20   no other explanation for that.  David, I have a vague

21   recollection as being the referral source.  There was a

22   gentleman that did hardscaping around my property, and

23   David put in a pond in front of my house.  And he lived

24   in McHenry County, and, I believe, he was the one who

25   referred Paul.  The mystery to me is 12 LA 178.  I mean,
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 1   that -- the LA letters are not -- due to workmen's comp,

 2   WC -- or -- or maybe that was the name of the case that

 3   was filed that he told me.  Because it would be a

 4   complete waste of my time to see him if suit hadn't been

 5   filed beyond the statute of limitations.

 6      Q.  Sure.

 7      A.  I think I jotted down -- and you gentlemen

 8   probably know this, that it -- perhaps it's the existing

 9   case that was filed?

10      Q.  I can't say for sure.  But I do believe McHenry

11   County uses the LA designation in their Law Division,

12   and they have something to do with arbitration.  But --

13      A.  Well, then that makes sense.  So that was some

14   McHenry County case that he said was pending.

15      Q.  Okay.  Fair enough.  And I don't want to

16   speculate or testify myself, so -- for what it's worth.

17   If I could direct your attention then to Exhibit 1.

18   But, first, you noted that the chain saw accident was

19   memorable.  Do you recall seeing any part of his injury

20   to his arm, by chance?

21      A.  I just -- as far as meeting with the client, I

22   just have a vague recollection.  Like I said, I -- if

23   he -- if he bumped -- bumped into me in the street, I

24   would not recognize him.

25      Q.  Okay.
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 1      A.  So -- and no, I don't remember seeing the injury.

 2      Q.  Okay.  All right.  You decided ultimately not to

 3   accept his case, correct?

 4      A.  Correct.

 5      Q.  Did you send him a declination letter?

 6      A.  I call it a disengagement letter, but declination

 7   letter sounds very descriptive and accurate.  I guess

 8   they're interchangeable.  I -- I've always called it a

 9   disengagement letter.  I think your -- your word is

10   better.  I'll use that from now on.

11      Q.  Well, I think in my legal malpractice seminars

12   engagement and disengagement is probably used more

13   often, to be honest, so...

14      A.  Disengagement suggests you've been engaged, and I

15   was never engaged.  I like your word better.

16      Q.  Good point.  In any event, this March 4, 2015,

17   letter is your declination or disengagement letter,

18   correct?

19      A.  Correct.

20      Q.  You never did accept Mr. Dulberg as a client?

21      A.  No.

22      Q.  Okay.  And you told him as much here in the

23   letter?

24      A.  Correct.

25      Q.  Okay.  And if I could direct your attention to
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 1   the last sentence of the first paragraph, could you read

 2   that for me into the record?

 3      A.  The last sentence of the first paragraph?

 4      Q.  Correct.

 5      A.  I believe you should not have settled with the

 6   property owners for $5,000.

 7          Did you say the last sentence?  I'm sorry.

 8      Q.  The two last two sentences.

 9      A.  Two?  There are no other reasons -- there are

10   other reasons for my decision.

11      Q.  Okay.  And did you have an understanding as to

12   who the parties were in the existing lawsuit when

13   Mr. Dulberg came to see you?

14      A.  So, again, my -- to the best of my recollection,

15   he was cutting trees as a favor and he was injured and

16   then was -- he sued the property owners -- or settled

17   with the property owners for the med pay.

18      Q.  Okay.

19      A.  And -- and I -- I was concerned that that would

20   have invited a motion to dismiss if suit was brought

21   against the property owners fearful that they would

22   argue that that the matter was settled.  But I -- I

23   don't recall if he signed a release.  Those details I

24   don't know.

25      Q.  Okay.  Do you know when you drafted the letter

0015

 1   and how you drafted it?

 2      A.  So the -- because this is more or less a form

 3   letter, in -- in my opinion, the December 31st date

 4   was -- was a date relating to another client, and I just

 5   didn't change the date.  But the reason why the date of

 6   letter March 4th makes sense in terms of when the

 7   potential client came in was on -- on February 26th, so

 8   March 4th would have been about five days later.  And

 9   when you have a potential statute of limitations issue,

10   it's advisable to get your declination letter -- see, I

11   stole your word already -- get your declination letter

12   out sooner than later.

13      Q.  Okay.  And there was a weekend in between the

14   date of your meeting and the date that the letter was

15   finalized, correct?

16      A.  Correct.

17      Q.  Okay.  And did this letter get mailed to

18   Mr. Dulberg at the address listed on the top of the

19   letter?

20      A.  To the best of my knowledge, yes.

21      Q.  Okay.  And would that have just been sent by

22   regular U.S. postal mail?

23      A.  Correct.  If it was certified mail, the letter

24   would so indicate.

25      Q.  Okay.  So this would -- this letter was sent, to
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 1   the best of your knowledge, by U.S. Mail, First Class?

 2      A.  Yes.

 3      Q.  Did you ever communicate with Mr. Dulberg after

 4   you sent this letter to him?

 5      A.  Not to my recollection, no.

 6      Q.  Okay.  You -- he never contacted you in order to

 7   correct the date contained in the first paragraph?

 8      A.  No.

 9      Q.  Okay.  And he didn't contact you to further

10   inquire as to the reasons for your declination of his

11   case?

12      A.  No.

13      Q.  Okay.  Do you have any reason to believe that

14   Mr. Dulberg wouldn't have received this letter from you

15   within seven days of March 4, 2015?

16      A.  That's a better question for the United States

17   Postal Service than it is for me.

18      Q.  I don't have --

19      A.  I put it in the mail.  And it was out of my

20   hands.

21      Q.  How long have you been practicing law,

22   Mr. Ferris?

23      A.  Since 1986.

24      Q.  And have you sent a lot of letters to clients or

25   to opposing counsel or otherwise in your business during
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 1   that time period?

 2      A.  Yes.

 3      Q.  Have you ever had any issues with the U.S. Postal

 4   Service not delivering letters, as far as you know?

 5      A.  Other than a letter being returned for the

 6   incorrect address, no.

 7      Q.  And this letter was not returned for any reason,

 8   correct?

 9      A.  To the best of my knowledge, no.

10      Q.  Okay.

11      A.  I -- I would have put that in the file and had

12   been concerned that my declination was not communicated

13   with the potential client.  I would have acted on that.

14   So I -- I don't recall any of that happening.

15      Q.  So because you were mindful of the statute of

16   limitations issue, you wanted this letter to get to him

17   as soon as it could?

18      A.  Yes.

19      Q.  Okay.  And you're -- do you believe he would have

20   received this, barring any mistakes with the post

21   office, he would have received it, at least, within 30

22   days of March 4, 2015?

23      A.  I -- I can't speak to the processing time of the

24   postal service.  It's really not for me to say.

25      Q.  If you thought that it might take as long as a
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 1   month to get to him, would you have sent it by certified

 2   mail?

 3      A.  No.  To -- to be honest, no, because I -- I think

 4   the rule is the mailing date.  And there -- from my end,

 5   there wasn't -- there wasn't any deadline that was

 6   coming up within a 30-day period that I -- I can recall,

 7   so the time was not of the essence.  But getting a

 8   letter out within a week, declining a potential case, I

 9   felt I was timely on my end.

10      Q.  What is your expectation as far as delivery time

11   when you send any letter by U.S. Mail?

12      A.  Locally, two days.  Could be as fast as one day.

13      Q.  Okay.  What about within the State of Illinois?

14      A.  Two days, you know, statewide.  Nationally, two

15   to three days -- then.  I think it's changed now very

16   recently.

17      Q.  Letters --

18      A.  New stories -- new stories about the postal

19   system slowing down, but that's now.

20      Q.  So here in 2021, when you send a letter by U.S.

21   Mail, it takes little bit longer than two or three days

22   to get to its recipient?

23      A.  According to the newspapers, yes.  Yeah.  It's a

24   very political issue right at the moment, but it wasn't

25   in 2015.
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 1               MR. FLYNN:  I don't think I have any further

 2   questions.

 3               THE WITNESS:  Okay.

 4                       CROSS-EXAMINATION

 5                       BY MR. TALARICO:

 6      Q.  Good afternoon, sir.

 7      A.  Good afternoon.

 8      Q.  My name is Alphonse Talarico, and I represent the

 9   Plaintiff.  And I want to go over some of the statements

10   you've made in this deposition -- discovery deposition,

11   just for clarifying.

12          I'm looking at what has been submitted and marked

13   as Exhibit 2, which appears to be your 2015 DayMinder.

14   And I think you testified as to that; is that correct?

15      A.  Yes.

16      Q.  Okay.  I only see the excerpts from one page,

17   that's the February 26th, which was a Thursday.  I

18   believe it's marked as a Thursday.  My independent

19   calendar says it was a Thursday.  So I'm not asking you

20   if it was or not.  I'm just going to assume based on

21   your daily reminder and the -- and my bar association

22   daily reminder.

23          You noted that he -- you were contacted for a

24   chain saw personal injury matter.  And I believe you

25   testified that the date he told you the accident took
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 1   place was June 28th, 2011; is that correct?

 2      A.  Yes.

 3      Q.  Okay.  Did -- how best -- how best connected

 4   with -- I was unclear.  Please clarify for me, did you

 5   meet with Mr. Dulberg on this day?

 6      A.  Yes.

 7      Q.  Did Mr. Dulberg have anybody accompany him on

 8   this day?

 9      A.  I have a vague recollection of the meeting, but

10   I -- I -- he came alone, to the best of my memory.

11      Q.  Okay.  And it's just asking a lot of you to

12   remember a client that you -- you -- I mean, not a

13   client, a client you -- you didn't choose to take.  But

14   there's a need to ask you what you remember, so please

15   bear with me.

16          So he came alone.  You also testified that prior

17   to that -- I don't want to put words in your mouth.

18   Attorney to attorney to attorney, three attorneys, no

19   words in your mouth.

20          Did he call on a different day to set up the

21   appointment?

22      A.  Yes.

23      Q.  Okay.  Do you have any recollection of that, what

24   day he called?

25      A.  I don't note that.  I'll get a telephone call.
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 1   I'll screen the call.  And if it sounds like a case that

 2   is a potential, viable case, I will write -- I'll ask

 3   the client when are you available to meet.  And then I

 4   will -- I will put the entry in my calendar.  But I

 5   don't enter when the call came in.

 6      Q.  Now, do you still retain the entire 2015 daily

 7   minder, if you would?

 8      A.  Yes.  I have it.  I have it right here.

 9      Q.  Do you -- are there other occasions in that 2015

10   daily minder where you had contact, where you wrote down

11   a contact with Mr. Dulberg?

12      A.  I -- I did search the file to -- excuse me -- the

13   calendar.  And I see no other entries for Mr. Dulberg

14   other than the entry which was provided.  And I wasn't

15   trying to -- I was trying to be somewhat cautious with

16   regard to client confidentiality, which is why I cut off

17   the page.  And I did put another client's name on the

18   same page, but that's public record.  He was charged

19   criminally, so I'm not worried about any ARDC on that.

20   But, you know, I can -- I can just -- I can hold up, if

21   you could see the -- the page behind it, and there's no

22   entries for Mr. Dulberg.

23      Q.  Thank you, sir.

24      A.  And then this is the page on the opposite --

25   with -- with the note and Mr. Dulberg, the entry.  I'm
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 1   sorry.  I don't know how to post it on Zoom.

 2      Q.  Neither do I, sir.  Neither do I.

 3      A.  All right.

 4      Q.  So -- but -- okay.  I saw it.  Thank you.

 5               MR. TALARICO:  Mr. Flynn, did you have an

 6   opportunity to see what was being displayed?

 7               MR. FLYNN:  I did.  Thank you.

 8               MR. TALARICO:  Okay.

 9   BY MR. TALARICO:

10      Q.  Well, you already showed me the answer to my next

11   question, so I'll pass by.  I was going to ask you

12   what's under the sticky, but you already showed me

13   what's under the sticky, correct?

14      A.  Nothing.

15      Q.  Nothing.  That's right.  Thank you.  Let's move

16   on to Exhibit 1.  By the way, if it turns out that --

17   that you have a recollection of a later contact between

18   you and Mr. Dulberg, I'd like you to keep -- give that

19   document, so I can subpoena it, if necessary.  If it's

20   something like that that evolves during this discussion

21   or something thereafter, I think that would be the

22   appropriate thing to do for a lawyer.

23          I want to draw your attention to Exhibit 1.

24   There is a date on that that says March 4, 2015.  You

25   believe -- you testified you believe that's the day that
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 1   you drafted this letter?  Did you actually -- I'm sorry.

 2   Let me -- what I'm trying to get to is, did you type the

 3   letter up?  Or did you give it to -- maybe just do some

 4   type of dictation and have someone type it up for you?

 5      A.  I do have a secretary that types letters for me.

 6   I either dictated it or took the form, disengagement

 7   letter, and made hand changes to it, which the secretary

 8   would have changed, and then I signed it.  But March 4th

 9   would have been the date that it went out in the mail.

10      Q.  Okay.  Thank you.  And you testified that you

11   sent it by regular mail to Mr. Dulberg?

12      A.  Yes.

13      Q.  Okay.  So if it was regular mail, which we can

14   eliminate who signed for it -- and it was -- again, I

15   just want to make sure I have the facts right, because I

16   believe you testified that it never was returned to you.

17   So your assumption was that it was properly delivered?

18      A.  I can only assume that.

19      Q.  Right.  I understand that.  Sure.  But I guess

20   the one question you can answer is it never was returned

21   to you?

22      A.  Which it was not; that's correct.

23      Q.  Thank you.  On Exhibit 1, sir, the accident

24   referred to, it does not correspond with your daily

25   reminder and with your recollection of the date he told
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 1   you the accident took place.  And you have no

 2   explanation as to what January 24th, 2013, had to do

 3   with Paul Dulberg?

 4      A.  Oh, I don't think I was asked about that -- that

 5   date but --

 6      Q.  I get to now ask you.

 7      A.  Yeah.

 8      Q.  It says -- Exhibit 1 says, your accident of

 9   January 24, 2013.  Is that correct?  Is that what it

10   says?

11      A.  That's what my letter says, yes.

12      Q.  And isn't it correct, sir, that Exhibit 1, your

13   daily reminder, it has the date of accident -- well,

14   refer -- refers to 6-28 of 2011?

15      A.  Correct.  So in my opinion, what happened was --

16   this is a form letter.  The disengagement or declination

17   letter is a form letter to which I use over and over.

18   And apparently, I made a mistake by indicating -- well,

19   I don't know what the accident date is.  You gentlemen

20   know when it was.  So if the date's wrong, it's wrong,

21   because it wasn't change on the form letter.

22      Q.  Isn't it true that the date of accident reported

23   to you by Dulberg on your daily reminder, 6 -- June

24   28th, 2011, that's what he told you?

25      A.  To the best of my recollection, correct.
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 1      Q.  And you testified that you believe the December

 2   31st, 2014, date, as far as consulting, is a typo, and

 3   you have no entry in your 2014 daily reminder for

 4   December 13th -- 31st, I'm sorry -- New Year's Eve,

 5   which by the way, I checked it, the late bar association

 6   was even closed on that day, that you did not have a

 7   meeting with him on that day, on New Year's Eve?

 8      A.  Correct.

 9      Q.  Okay.  In your letter, sir, which is Exhibit 1, I

10   draw your attention to that.  I believe the first

11   sentence you speak to -- you speak to Mr. Dulberg

12   capsulizing what his conversation was with you -- was

13   about -- was about, it -- and that stated -- it states,

14   your personal injury case.  Is that correct?

15      A.  Yes.

16      Q.  But in your conversation with Mr. Flynn

17   responding to his questions, you were talking about a

18   statute of limitations.  What statute of limitations

19   were you talking about?

20      A.  My understanding of the statute of limitations is

21   for personal injury, it's two years in the State of

22   Illinois.  I -- I don't even remember where this

23   happened, if it was in McHenry or -- then it would have

24   been Illinois, and a two-year statute would have

25   applied.
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 1      Q.  Okay.  So what I'm getting at is Mr. Dulberg

 2   talked to you about a personal injury matter; is that

 3   correct?

 4      A.  Yes.

 5      Q.  And the statute you're referring to is a personal

 6   injury statute in the State of Illinois, correct?

 7      A.  Yes.

 8      Q.  Okay.

 9      A.  There are exceptions, of course, to the general

10   rule, the discovery rule and so forth.

11      Q.  Your letter of Exhibit 1, the letter of March

12   4th, it says in the second to last sentence, I believe

13   you should not have settled with the property owners for

14   $5,000; is that correct?

15      A.  Yes.

16      Q.  Were you analyzing Mr. Dulberg's case based on

17   the financial aspects of a personal injury case.  Is

18   that why you declined it?

19      A.  I was concerned with two things.  One, proving

20   liability, that's No. 1; and No. 2 was when he told me

21   that he accepted $5,000 from the property owners, that's

22   a very common med pay amount, and, as you know, med pay

23   is paid out without regard to fault as long as the

24   injury occurred on the property.  And when he told me

25   that, I was concerned that the property owners would
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 1   file a motion to dismiss if that $5,000 was construed as

 2   a settlement.

 3          As you know, Counsel, sometimes release language

 4   is included in a med paycheck -- or it's included in the

 5   release that's sent with the med paycheck.

 6          And so I was just very concerned about it.  And I

 7   just -- you know what, most disengagement letters are

 8   very generic.  This is very unusual for me to comment on

 9   any specifics of the case.  But I -- I was very

10   sympathetic to this injury for reasons stated.  And the

11   gentleman was referred by a guy who did great work for

12   me.  And so I was trying to be as helpful as I possibly

13   could by saying that.

14      Q.  Okay.  That brings us back to Exhibit 2.  With

15   all due respect, sir, the name David -- let me get back

16   to Exhibit 2.  On the sticky note you had -- you

17   testified earlier today that you believe that it was

18   someone who referred Mr. Dulberg to you.  Do you recall

19   the name of the defendant in the case that Mr. Dulberg

20   brought to you and asked you to take over?  Do you

21   recall the name of the defendant?

22      A.  No.

23      Q.  Would you be surprised to know that his name was

24   David?

25      A.  That -- that could be the reason I wrote down
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 1   David.  You could be absolutely correct on that.

 2      Q.  Okay.

 3      A.  Versus the referral source.  I was -- I was

 4   guessing, basically.

 5      Q.  Okay.  So at that time, you did not have any

 6   personal dealings, knowledge, or whatever with a David

 7   Gagoan, who is a defendant in this matter?

 8      A.  I have no idea who that is.

 9      Q.  Okay.  Thank you.  The last sentence, there is --

10   it's kind of an open-ended statement by you saying,

11   There are no -- there are other reasons for my decision.

12   Do you recall what those other reasons, the unstated

13   ones, were?

14      A.  Yes.  As I mentioned before, that would have been

15   the liability concern.  How do you prove liability?  It

16   just wasn't clear to me that the property owners were --

17   were negligent.  There -- there would be a potential

18   assumption of risk anytime you use dangerous equipment,

19   so on, and so forth.

20      Q.  Exhibit 1, your letter of March 4th, the last

21   paragraph, the last sentence you state, We recommend

22   that you attempt to settle the case at the upcoming

23   pretrial conference with your current attorney; is that

24   correct?

25      A.  Yes.
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 1      Q.  Okay.  Could you -- could you enlighten us

 2   what -- what did you know about the pretrial conference,

 3   and then what did you know about his current attorney?

 4      A.  So the only way that I would have known that is

 5   by Mr. Dulberg telling me he had an upcoming pretrial

 6   conference.  And so I do remember him telling me a

 7   pretrial conference was scheduled.  But for whatever

 8   reason, he did not have confidence or faith in the job

 9   his current attorney was doing.  But I -- I was

10   encouraging him to get the case settled because there

11   was questionable liability in my opinion.

12      Q.  And at the time you wrote this letter, did you

13   know what the pretrial offer from Mr. Gagoan was?

14      A.  No.

15      Q.  May I ask -- I will ask.  You said you signed

16   this.  This is your handwriting.  You signed it.  Who is

17   C. L, or who was C. L.?

18      A.  The secretary.

19      Q.  What was her name?  Is she still employed?

20      A.  No.  And I'm trying to think of -- what -- what

21   the former secretary would have been back then.  Sorry.

22   My memory is fading.

23      Q.  It's a lot to ask of anyone to go back.

24      A.  I don't -- I don't remember.

25      Q.  Okay.
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 1      A.  But that -- that would be the secretary's

 2   initials.

 3      Q.  Okay.  You testified today that you, personally

 4   -- no.  Wait.  I'll ask, did you testify today that you,

 5   personally, mailed this letter to Mr. Dulberg?

 6      A.  Yes.

 7      Q.  Okay.  Calling your attention to Exhibit 1, you

 8   have Mr. Dulberg's address listed as 3416 West Elm

 9   Street in McHenry, Illinois 60050; is that correct?

10      A.  Yes.

11      Q.  Do you know who lives at -- who -- who owns the

12   property at 3416 West Elm Street in McHenry, Illinois

13   60050?

14      A.  I have no idea.

15      Q.  Would it surprise you if this was the address of

16   the law firm that was currently representing Mr. Dulberg

17   in the matter that he brought to you?

18      A.  It would surprise me.

19      Q.  Would it surprised you if this is the address of

20   Tom Popovich's law firm at the time?

21      A.  It would, yeah.

22      Q.  So according to your testimony, you sent this

23   letter to Mr. Popovich and not to Mr. Dulberg?

24      A.  I sent the letter to the address the potential

25   client provided me.  I don't make up addresses.  So he
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 1   provided me the address.  I had no correspondence or

 2   anything from his attorney.  I had no idea who his

 3   attorney was.

 4      Q.  Earlier to Mr. Flynn's questioning, you

 5   indicated, although you didn't give any guarantees, but

 6   you have faith in the U.S. postal department delivering

 7   letters to the addresses they're addressed to, yes?

 8      A.  Sure.  Yes.

 9      Q.  Okay.  And this letter did not get returned to

10   you?

11      A.  Correct.

12               MR. TALARICO:  I have no further questions.

13               MR. FLYNN:  I have a few follow-up

14   questions, Mr. Ferris.

15                     REDIRECT EXAMINATION

16                         BY MR. FLYNN:

17      Q.  Were you aware that Dulberg was being represented

18   by Tom Popovich or his law office at the time that he

19   saw you?

20      A.  I have no recollection of who his lawyer was.  I

21   don't even know that he mentioned who his lawyer was.

22      Q.  Did he have any complaints about his current

23   lawyer at the time he met with you on February 26, 2015?

24      A.  Well, just by the very fact he is meeting with me

25   indicates there is an issue.  There would be no reason
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 1   for -- it's not like Mr. Dulberg was a friend and I was

 2   giving him a second opinion.  I -- I've only met him the

 3   one time.  And I still think he might have been referred

 4   by my hardscaper.  But he obviously had an issue with

 5   his lawyer, or he wouldn't be in my office.

 6      Q.  Well, did he voice any complaints about that

 7   lawyer?

 8      A.  I don't remember specifically.  But he clearly

 9   was shopping for another attorney.

10      Q.  Okay.  Would it be fair to say that you were

11   critical of the fact that he had settled against --

12   settled with the property owner defendants for $5,000?

13      A.  Yes.

14      Q.  As you sit here, you don't know if that

15   settlement was for med pay or if it was just a blanket

16   settlement release?

17      A.  He -- he told me he settled with the property

18   owners for 5,000.  Again, I -- I -- I didn't -- the only

19   way I would have known that is from Mr. Dulberg.  So

20   that concerned me, the fact that he -- a client who is

21   coming with a potential personal injury claim saying he

22   already settled with -- maybe it was one defendant and

23   there were other potential codefendants.

24          But the fact that there is a settlement would

25   have -- if a client uses that word, obviously, any
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 1   plaintiff's attorney would be greatly concerned with

 2   that.  If you settle, there's no case.  It's over.  You

 3   settled.

 4      Q.  Okay.  You didn't know what the status of any

 5   ongoing case against remaining defendants was at that

 6   time other than that there was a pretrial upcoming,

 7   correct?

 8      A.  Right, exactly.

 9               MR. FLYNN:  No further questions.

10               MR. TALARICO:  No questions.

11               MR. FLYNN:  Signature?

12               THE WITNESS:  Waive.

13               MR. TALARICO:  Waive.

14               MR. FLYNN:  Witness has waived signature.

15   Thank you for your time, Mr. Ferris.

16               MR. TALARICO:  I sorry.  Wait, Mr. Flynn.  I

17   didn't mean to say -- that was me saying waived, not

18   Mr. Ferris.  I don't want -- I don't want a mistake.

19   Mr. Ferris, the question is signature to you.  I mumbled

20   waive, but that was me.  Okay?  Excuse me.  Excuse me.

21               THE WITNESS:  It's a knee-jerk reaction.  I

22   get it.

23               MR. FLYNN:  I thought I heard Mr. Ferris

24   also say that he was waiving signature.

25               THE WITNESS:  I did say -- I did say waive.
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 1               MR. TALARICO:  That's why I just want to

 2   clarify I'm not waiving on your behalf.  I'm sorry.

 3               MR. FLYNN:  Thank you.  I'll take a copy,

 4   ma'am.  Mini-script with a word index.

 5               MR. TALARICO:  Same.

 6                        (Witness excused.)
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 1   STATE OF ILLINOIS    )

                          )  SS:

 2   COUNTY OF COOK       )

 3

 4          I, Renee D. Waishwell, a Certified Shorthand

 5   Reporter, do hereby certify:

 6          That prior to being examined, the witness in the

 7   foregoing proceedings was by me duly sworn to testify to

 8   the truth, the whole truth, and nothing but the truth;

 9          That said proceedings were taken remotely before

10   me at the time and places therein set forth and were

11   taken down by me in shorthand and thereafter transcribed

12   into typewriting under my direction and supervision;

13          I further certify that I am neither counsel for,

14   nor related to, any party to said proceedings, not in

15   anywise interested in the outcome thereof.

16          In witness whereof, I have hereunto subscribed my

17   name.

18
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21                        ____________________________

                          Renee D. Waishwell, C.S.R.

22                        License No. 084-004451
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·1· · · · · ·REPORTED REMOTELY FROM CHICAGO, ILLINOIS



·2· · · · · · ·THURSDAY, OCTOBER 14, 2021, 1:30 P.M.



·3· · · · · · · · · · · ·(Witness sworn.)



·4· · · · · · · · · · · · ·SAUL FERRIS,



·5· ·called as a witness herein, having been first duly



·6· ·sworn, was examined and testified as follows:



·7· · · · · · · · · · · DIRECT EXAMINATION



·8· · · · · · · · · · · · BY MR. FLYNN:



·9· · · Q.· Sir, could you state your name for the record and



10· ·spell your last name, please.



11· · · A.· Saul Ferris, F-e-r-r-i-s.



12· · · Q.· Thank you.· Let the record reflect that this is



13· ·the discovery deposition of Mr. Saul Ferris taken



14· ·pursuant to notice and by agreement of the parties.



15· ·This deposition is being taken pursuant to the rules of



16· ·the Illinois Supreme Court, the Illinois Code of Civil



17· ·Procedure and any applicable local rules in McHenry



18· ·County.



19· · · · · Sir, what is your occupation?



20· · · A.· I'm an attorney.



21· · · Q.· And you're licensed in the State of Illinois?



22· · · A.· Since 1985, yes.



23· · · Q.· Okay.· And do you focus your law practice on



24· ·representing plaintiffs in personal injury cases?



25· · · A.· I'd say 50 percent plaintiff personal injury and
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·1· ·50 percent criminal defense.



·2· · · Q.· Okay.· And your office is at 103 South Greenleaf



·3· ·Avenue, Suite G in Gurnee, Illinois?



·4· · · A.· Correct.



·5· · · Q.· And are you a principal in a law firm?



·6· · · A.· Yes.



·7· · · Q.· And what is the current name of that law firm?



·8· · · A.· Ferris and Thompson.



·9· · · Q.· Okay.· And was it known as Ferris, Thompson &



10· ·Zweig?



11· · · A.· I'm a partner.



12· · · Q.· I'm sorry.· Go ahead.



13· · · A.· Mr. Zweig -- Mr. Zweig is disabled.· He had



14· ·several health issues that caused him to retire.



15· · · Q.· Okay.· And back in 2015, the firm was known as



16· ·the Law Offices of Ferris, Thompson & Zweig, Limited?



17· · · A.· Correct.



18· · · Q.· Okay.· Are you familiar with a gentleman by the



19· ·name of Paul Dulberg?



20· · · A.· Yes.



21· · · Q.· Okay.· And do you have an independent



22· ·recollection of Mr. Paul --



23· · · A.· I saw him as a potential client.· He -- if I



24· ·bumped into him on the street, I would not recognize



25· ·him, because I only had a telephonic encounter and an
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·1· ·in-person encounter for 15 minutes or so on -- back in



·2· ·2015.



·3· · · Q.· Okay.· Have you reviewed some documents today



·4· ·to -- in preparation for the deposition today to refresh



·5· ·your recollection of the matter?



·6· · · A.· You provided me with a letter, which I will



·7· ·authenticate as being my letter dated March 4, 2015, and



·8· ·then you asked me to -- if there was any documentation,



·9· ·such as my file, which I do not have.· I purged a file



10· ·after four years, and it has been six years.· But I keep



11· ·my calendar -- I've kept my calendar since I started



12· ·vexing as a civilian, meaning I was in the military,



13· ·initially, and got out in 1989, and I have a calendar



14· ·for every client I've seen since.



15· · · Q.· Okay.· And you provided me with a copy, two pages



16· ·of -- of material -- photocopies from your personal



17· ·calendar; is that correct?



18· · · A.· Yes.



19· · · Q.· Okay.· And why don't we identify the two



20· ·exhibits.· If I could direct your attention to Exhibit



21· ·1, which was, I believe, emailed to you to my secretary,



22· ·Linda Walters.



23· · · · · · · ·(Ferris Deposition Exhibit No. 1



24· · · · · · · ·was remotely introduced.)



25
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·1· ·BY MR. FLYNN:



·2· · · Q.· Is Exhibit 1 in front of you a March 4, 2015,



·3· ·letter bearing your signature?



·4· · · A.· Yes.



·5· · · Q.· Okay.· And that letter was -- you know, is on



·6· ·your firm's letterhead and -- at least as it stood at



·7· ·the time, March 4, 2015?



·8· · · A.· Yes.



·9· · · Q.· Okay.· And that is your signature on this piece



10· ·of paper, Exhibit 1?



11· · · A.· Yes.



12· · · Q.· Okay.· And did you draft this?



13· · · A.· Yes.



14· · · Q.· You did draft this letter?



15· · · A.· Yes.



16· · · Q.· Okay.· Did you draft this letter after meeting



17· ·with Mr. Dulberg regarding a potential legal



18· ·representation on his behalf?



19· · · A.· Yes.



20· · · Q.· Okay.· And the letter was dated March 4, 2015,



21· ·correct?



22· · · A.· Yes.



23· · · Q.· Okay.· Did you write the letter after you met



24· ·with him?



25· · · A.· Yes.
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·1· · · Q.· And do you know when you met with Mr. Dulberg?



·2· · · A.· Yes.· It was on March 26th at 2:00 o'clock.



·3· · · Q.· Okay.· And we'll talk about the entry in your



·4· ·diary in a few moments.· The letter indicates that he



·5· ·consulted with your firm on December 31, 2014, in



·6· ·regards to his personal injury case.



·7· · · · · Do you know why the letter references a



·8· ·December 31, 2014, date?



·9· · · A.· I -- I can't explain the discrepancy between my



10· ·calendar and the date indicated.· I -- I -- it was too



11· ·long ago.· I don't know why.



12· · · Q.· Okay.· Is it possible that Mr. Dulberg initially



13· ·contacted your office on December 31, 2014, but you



14· ·didn't actually meet with him until February or March?



15· · · A.· No.· I -- I didn't know this was an issue.· Can



16· ·you -- if you want, my -- my 2014 calendar is in my



17· ·drawer.· I can pull it out and look at December 31st.



18· · · Q.· If you have it handy.



19· · · A.· This March date was another meeting.· I do, if



20· ·you give me about one minute.



21· · · Q.· Absolutely.· Thank you.



22· · · A.· So I have my 2014 calendar, and I'm looking at



23· ·December -- well, all right.· December 31st.· Even



24· ·though I'm -- well, that's -- that's New Year's Eve.



25· ·Let me see.· I normally would not meet with clients New
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·1· ·Year's Eve, but let me see.· And, in fact, there is no



·2· ·entry on December 31st, 2014.· Oh, that's -- it's a



·3· ·typo.



·4· · · Q.· Okay.· Fair enough.· Why don't I direct your



·5· ·attention then to Exhibit 2, the second page.



·6· · · · · · · ·(Ferris Deposition Exhibit No. 2



·7· · · · · · · ·was remotely introduced.)



·8· ·BY MR. FLYNN:



·9· · · Q.· Is Exhibit 2 a photocopy of the cover page of



10· ·your 2015 calendar, along with a date from



11· ·February of 2015?



12· · · A.· Correct.



13· · · Q.· Okay.· There is some handwriting on the second



14· ·page, and I don't want to get into the clients and



15· ·confidential information.· But is there an entry on



16· ·Thursday, February 26th, relative to Paul Dulberg?



17· · · A.· Yes.



18· · · Q.· And is this your handwriting?



19· · · A.· It indicates a meeting, yes.



20· · · Q.· Okay.· It indicates a meeting, and I see a few



21· ·numbers, 2:00 o'clock and 4:00 o'clock.· Can you tell me



22· ·what those mean?



23· · · A.· That signifies that the meeting was originally



24· ·scheduled for 4:00 o'clock.· And either myself or the



25· ·potential client asked that it be moved up to 2:00
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·1· ·o'clock, so I drew in there it's 2:00 o'clock.



·2· · · Q.· Okay.· And next to the 4:00 o'clock entry, it



·3· ·says, Paul Dulberg.· There's a dash, and then it says



·4· ·chain saw PI 6-28-11, dash.· What does that mean?



·5· · · A.· I oftentimes to distinguish cases try and



·6· ·summarize them by the nature of the case.· And chain



·7· ·saw -- I put chain saw because the client had called me



·8· ·and said that he was injured by a chain saw, which is



·9· ·horrifying and very memorable.· And the other reason why



10· ·I remember it so well is because I -- I own a chain saw;



11· ·and I have a two-and-a-half acre wooded lot, and I use



12· ·my chain saw probably three, four times a month.



13· · · · · So I'm intimately familiar with chain saws, and I



14· ·was very interested in -- when this client described my



15· ·worst nightmare, which was getting injured by a chain



16· ·saw.· So I put chain saw to remind me what kind of case



17· ·it was.· And the 6-28-11 would be the date that the



18· ·client indicated the incident happened.· And, normally,



19· ·I wouldn't put down the date of the incident in the



20· ·client appointment number, but in 2015, that was past



21· ·the -- the statute of limitations, which would be two



22· ·years minimum in Illinois, generally speaking.



23· · · · · And so that -- I -- I knew that the statute had



24· ·run.· The first question I asked the client was, Was



25· ·suit filed?· He said suit had been filed, and so -- but
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·1· ·wanted to discharge his attorney.· So I agreed to meet



·2· ·with him and discuss his case.



·3· · · Q.· Okay.· And you actually did meet with him on



·4· ·Thursday, February 26, 2015, correct?



·5· · · A.· Yes.



·6· · · Q.· And there's also a -- what appears to be a sticky



·7· ·note, which is also photocopied with this page.· Do you



·8· ·see some handwriting below the 4:00 o'clock entry?



·9· · · A.· Yes.



10· · · Q.· Okay.· There's a name Paul and then a phone



11· ·number and then some other language.· Can you tell me



12· ·what that says and what it means?



13· · · A.· So Mr. Dulberg could verify or not whether --



14· ·whether that's his phone number.· But my belief is that



15· ·that's Paul Dulberg's telephone number, which I jotted



16· ·down in case I had to reschedule or the client didn't



17· ·show up, and I could call and say where -- are you



18· ·coming?· Printer and graphic design would -- would have



19· ·to be what Paul said his occupation was.· There would be



20· ·no other explanation for that.· David, I have a vague



21· ·recollection as being the referral source.· There was a



22· ·gentleman that did hardscaping around my property, and



23· ·David put in a pond in front of my house.· And he lived



24· ·in McHenry County, and, I believe, he was the one who



25· ·referred Paul.· The mystery to me is 12 LA 178.· I mean,
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·1· ·that -- the LA letters are not -- due to workmen's comp,



·2· ·WC -- or -- or maybe that was the name of the case that



·3· ·was filed that he told me.· Because it would be a



·4· ·complete waste of my time to see him if suit hadn't been



·5· ·filed beyond the statute of limitations.



·6· · · Q.· Sure.



·7· · · A.· I think I jotted down -- and you gentlemen



·8· ·probably know this, that it -- perhaps it's the existing



·9· ·case that was filed?



10· · · Q.· I can't say for sure.· But I do believe McHenry



11· ·County uses the LA designation in their Law Division,



12· ·and they have something to do with arbitration.· But --



13· · · A.· Well, then that makes sense.· So that was some



14· ·McHenry County case that he said was pending.



15· · · Q.· Okay.· Fair enough.· And I don't want to



16· ·speculate or testify myself, so -- for what it's worth.



17· ·If I could direct your attention then to Exhibit 1.



18· ·But, first, you noted that the chain saw accident was



19· ·memorable.· Do you recall seeing any part of his injury



20· ·to his arm, by chance?



21· · · A.· I just -- as far as meeting with the client, I



22· ·just have a vague recollection.· Like I said, I -- if



23· ·he -- if he bumped -- bumped into me in the street, I



24· ·would not recognize him.



25· · · Q.· Okay.
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·1· · · A.· So -- and no, I don't remember seeing the injury.



·2· · · Q.· Okay.· All right.· You decided ultimately not to



·3· ·accept his case, correct?



·4· · · A.· Correct.



·5· · · Q.· Did you send him a declination letter?



·6· · · A.· I call it a disengagement letter, but declination



·7· ·letter sounds very descriptive and accurate.· I guess



·8· ·they're interchangeable.· I -- I've always called it a



·9· ·disengagement letter.· I think your -- your word is



10· ·better.· I'll use that from now on.



11· · · Q.· Well, I think in my legal malpractice seminars



12· ·engagement and disengagement is probably used more



13· ·often, to be honest, so...



14· · · A.· Disengagement suggests you've been engaged, and I



15· ·was never engaged.· I like your word better.



16· · · Q.· Good point.· In any event, this March 4, 2015,



17· ·letter is your declination or disengagement letter,



18· ·correct?



19· · · A.· Correct.



20· · · Q.· You never did accept Mr. Dulberg as a client?



21· · · A.· No.



22· · · Q.· Okay.· And you told him as much here in the



23· ·letter?



24· · · A.· Correct.



25· · · Q.· Okay.· And if I could direct your attention to
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·1· ·the last sentence of the first paragraph, could you read



·2· ·that for me into the record?



·3· · · A.· The last sentence of the first paragraph?



·4· · · Q.· Correct.



·5· · · A.· I believe you should not have settled with the



·6· ·property owners for $5,000.



·7· · · · · Did you say the last sentence?· I'm sorry.



·8· · · Q.· The two last two sentences.



·9· · · A.· Two?· There are no other reasons -- there are



10· ·other reasons for my decision.



11· · · Q.· Okay.· And did you have an understanding as to



12· ·who the parties were in the existing lawsuit when



13· ·Mr. Dulberg came to see you?



14· · · A.· So, again, my -- to the best of my recollection,



15· ·he was cutting trees as a favor and he was injured and



16· ·then was -- he sued the property owners -- or settled



17· ·with the property owners for the med pay.



18· · · Q.· Okay.



19· · · A.· And -- and I -- I was concerned that that would



20· ·have invited a motion to dismiss if suit was brought



21· ·against the property owners fearful that they would



22· ·argue that that the matter was settled.· But I -- I



23· ·don't recall if he signed a release.· Those details I



24· ·don't know.



25· · · Q.· Okay.· Do you know when you drafted the letter
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·1· ·and how you drafted it?



·2· · · A.· So the -- because this is more or less a form



·3· ·letter, in -- in my opinion, the December 31st date



·4· ·was -- was a date relating to another client, and I just



·5· ·didn't change the date.· But the reason why the date of



·6· ·letter March 4th makes sense in terms of when the



·7· ·potential client came in was on -- on February 26th, so



·8· ·March 4th would have been about five days later.· And



·9· ·when you have a potential statute of limitations issue,



10· ·it's advisable to get your declination letter -- see, I



11· ·stole your word already -- get your declination letter



12· ·out sooner than later.



13· · · Q.· Okay.· And there was a weekend in between the



14· ·date of your meeting and the date that the letter was



15· ·finalized, correct?



16· · · A.· Correct.



17· · · Q.· Okay.· And did this letter get mailed to



18· ·Mr. Dulberg at the address listed on the top of the



19· ·letter?



20· · · A.· To the best of my knowledge, yes.



21· · · Q.· Okay.· And would that have just been sent by



22· ·regular U.S. postal mail?



23· · · A.· Correct.· If it was certified mail, the letter



24· ·would so indicate.



25· · · Q.· Okay.· So this would -- this letter was sent, to
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·1· ·the best of your knowledge, by U.S. Mail, First Class?



·2· · · A.· Yes.



·3· · · Q.· Did you ever communicate with Mr. Dulberg after



·4· ·you sent this letter to him?



·5· · · A.· Not to my recollection, no.



·6· · · Q.· Okay.· You -- he never contacted you in order to



·7· ·correct the date contained in the first paragraph?



·8· · · A.· No.



·9· · · Q.· Okay.· And he didn't contact you to further



10· ·inquire as to the reasons for your declination of his



11· ·case?



12· · · A.· No.



13· · · Q.· Okay.· Do you have any reason to believe that



14· ·Mr. Dulberg wouldn't have received this letter from you



15· ·within seven days of March 4, 2015?



16· · · A.· That's a better question for the United States



17· ·Postal Service than it is for me.



18· · · Q.· I don't have --



19· · · A.· I put it in the mail.· And it was out of my



20· ·hands.



21· · · Q.· How long have you been practicing law,



22· ·Mr. Ferris?



23· · · A.· Since 1986.



24· · · Q.· And have you sent a lot of letters to clients or



25· ·to opposing counsel or otherwise in your business during
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·1· ·that time period?



·2· · · A.· Yes.



·3· · · Q.· Have you ever had any issues with the U.S. Postal



·4· ·Service not delivering letters, as far as you know?



·5· · · A.· Other than a letter being returned for the



·6· ·incorrect address, no.



·7· · · Q.· And this letter was not returned for any reason,



·8· ·correct?



·9· · · A.· To the best of my knowledge, no.



10· · · Q.· Okay.



11· · · A.· I -- I would have put that in the file and had



12· ·been concerned that my declination was not communicated



13· ·with the potential client.· I would have acted on that.



14· ·So I -- I don't recall any of that happening.



15· · · Q.· So because you were mindful of the statute of



16· ·limitations issue, you wanted this letter to get to him



17· ·as soon as it could?



18· · · A.· Yes.



19· · · Q.· Okay.· And you're -- do you believe he would have



20· ·received this, barring any mistakes with the post



21· ·office, he would have received it, at least, within 30



22· ·days of March 4, 2015?



23· · · A.· I -- I can't speak to the processing time of the



24· ·postal service.· It's really not for me to say.



25· · · Q.· If you thought that it might take as long as a
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·1· ·month to get to him, would you have sent it by certified



·2· ·mail?



·3· · · A.· No.· To -- to be honest, no, because I -- I think



·4· ·the rule is the mailing date.· And there -- from my end,



·5· ·there wasn't -- there wasn't any deadline that was



·6· ·coming up within a 30-day period that I -- I can recall,



·7· ·so the time was not of the essence.· But getting a



·8· ·letter out within a week, declining a potential case, I



·9· ·felt I was timely on my end.



10· · · Q.· What is your expectation as far as delivery time



11· ·when you send any letter by U.S. Mail?



12· · · A.· Locally, two days.· Could be as fast as one day.



13· · · Q.· Okay.· What about within the State of Illinois?



14· · · A.· Two days, you know, statewide.· Nationally, two



15· ·to three days -- then.· I think it's changed now very



16· ·recently.



17· · · Q.· Letters --



18· · · A.· New stories -- new stories about the postal



19· ·system slowing down, but that's now.



20· · · Q.· So here in 2021, when you send a letter by U.S.



21· ·Mail, it takes little bit longer than two or three days



22· ·to get to its recipient?



23· · · A.· According to the newspapers, yes.· Yeah.· It's a



24· ·very political issue right at the moment, but it wasn't



25· ·in 2015.
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·1· · · · · · · ·MR. FLYNN:· I don't think I have any further



·2· ·questions.



·3· · · · · · · ·THE WITNESS:· Okay.



·4· · · · · · · · · · · ·CROSS-EXAMINATION



·5· · · · · · · · · · · ·BY MR. TALARICO:



·6· · · Q.· Good afternoon, sir.



·7· · · A.· Good afternoon.



·8· · · Q.· My name is Alphonse Talarico, and I represent the



·9· ·Plaintiff.· And I want to go over some of the statements



10· ·you've made in this deposition -- discovery deposition,



11· ·just for clarifying.



12· · · · · I'm looking at what has been submitted and marked



13· ·as Exhibit 2, which appears to be your 2015 DayMinder.



14· ·And I think you testified as to that; is that correct?



15· · · A.· Yes.



16· · · Q.· Okay.· I only see the excerpts from one page,



17· ·that's the February 26th, which was a Thursday.  I



18· ·believe it's marked as a Thursday.· My independent



19· ·calendar says it was a Thursday.· So I'm not asking you



20· ·if it was or not.· I'm just going to assume based on



21· ·your daily reminder and the -- and my bar association



22· ·daily reminder.



23· · · · · You noted that he -- you were contacted for a



24· ·chain saw personal injury matter.· And I believe you



25· ·testified that the date he told you the accident took
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·1· ·place was June 28th, 2011; is that correct?



·2· · · A.· Yes.



·3· · · Q.· Okay.· Did -- how best -- how best connected



·4· ·with -- I was unclear.· Please clarify for me, did you



·5· ·meet with Mr. Dulberg on this day?



·6· · · A.· Yes.



·7· · · Q.· Did Mr. Dulberg have anybody accompany him on



·8· ·this day?



·9· · · A.· I have a vague recollection of the meeting, but



10· ·I -- I -- he came alone, to the best of my memory.



11· · · Q.· Okay.· And it's just asking a lot of you to



12· ·remember a client that you -- you -- I mean, not a



13· ·client, a client you -- you didn't choose to take.· But



14· ·there's a need to ask you what you remember, so please



15· ·bear with me.



16· · · · · So he came alone.· You also testified that prior



17· ·to that -- I don't want to put words in your mouth.



18· ·Attorney to attorney to attorney, three attorneys, no



19· ·words in your mouth.



20· · · · · Did he call on a different day to set up the



21· ·appointment?



22· · · A.· Yes.



23· · · Q.· Okay.· Do you have any recollection of that, what



24· ·day he called?



25· · · A.· I don't note that.· I'll get a telephone call.
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·1· ·I'll screen the call.· And if it sounds like a case that



·2· ·is a potential, viable case, I will write -- I'll ask



·3· ·the client when are you available to meet.· And then I



·4· ·will -- I will put the entry in my calendar.· But I



·5· ·don't enter when the call came in.



·6· · · Q.· Now, do you still retain the entire 2015 daily



·7· ·minder, if you would?



·8· · · A.· Yes.· I have it.· I have it right here.



·9· · · Q.· Do you -- are there other occasions in that 2015



10· ·daily minder where you had contact, where you wrote down



11· ·a contact with Mr. Dulberg?



12· · · A.· I -- I did search the file to -- excuse me -- the



13· ·calendar.· And I see no other entries for Mr. Dulberg



14· ·other than the entry which was provided.· And I wasn't



15· ·trying to -- I was trying to be somewhat cautious with



16· ·regard to client confidentiality, which is why I cut off



17· ·the page.· And I did put another client's name on the



18· ·same page, but that's public record.· He was charged



19· ·criminally, so I'm not worried about any ARDC on that.



20· ·But, you know, I can -- I can just -- I can hold up, if



21· ·you could see the -- the page behind it, and there's no



22· ·entries for Mr. Dulberg.



23· · · Q.· Thank you, sir.



24· · · A.· And then this is the page on the opposite --



25· ·with -- with the note and Mr. Dulberg, the entry.· I'm
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·1· ·sorry.· I don't know how to post it on Zoom.



·2· · · Q.· Neither do I, sir.· Neither do I.



·3· · · A.· All right.



·4· · · Q.· So -- but -- okay.· I saw it.· Thank you.



·5· · · · · · · ·MR. TALARICO:· Mr. Flynn, did you have an



·6· ·opportunity to see what was being displayed?



·7· · · · · · · ·MR. FLYNN:· I did.· Thank you.



·8· · · · · · · ·MR. TALARICO:· Okay.



·9· ·BY MR. TALARICO:



10· · · Q.· Well, you already showed me the answer to my next



11· ·question, so I'll pass by.· I was going to ask you



12· ·what's under the sticky, but you already showed me



13· ·what's under the sticky, correct?



14· · · A.· Nothing.



15· · · Q.· Nothing.· That's right.· Thank you.· Let's move



16· ·on to Exhibit 1.· By the way, if it turns out that --



17· ·that you have a recollection of a later contact between



18· ·you and Mr. Dulberg, I'd like you to keep -- give that



19· ·document, so I can subpoena it, if necessary.· If it's



20· ·something like that that evolves during this discussion



21· ·or something thereafter, I think that would be the



22· ·appropriate thing to do for a lawyer.



23· · · · · I want to draw your attention to Exhibit 1.



24· ·There is a date on that that says March 4, 2015.· You



25· ·believe -- you testified you believe that's the day that
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·1· ·you drafted this letter?· Did you actually -- I'm sorry.



·2· ·Let me -- what I'm trying to get to is, did you type the



·3· ·letter up?· Or did you give it to -- maybe just do some



·4· ·type of dictation and have someone type it up for you?



·5· · · A.· I do have a secretary that types letters for me.



·6· ·I either dictated it or took the form, disengagement



·7· ·letter, and made hand changes to it, which the secretary



·8· ·would have changed, and then I signed it.· But March 4th



·9· ·would have been the date that it went out in the mail.



10· · · Q.· Okay.· Thank you.· And you testified that you



11· ·sent it by regular mail to Mr. Dulberg?



12· · · A.· Yes.



13· · · Q.· Okay.· So if it was regular mail, which we can



14· ·eliminate who signed for it -- and it was -- again, I



15· ·just want to make sure I have the facts right, because I



16· ·believe you testified that it never was returned to you.



17· ·So your assumption was that it was properly delivered?



18· · · A.· I can only assume that.



19· · · Q.· Right.· I understand that.· Sure.· But I guess



20· ·the one question you can answer is it never was returned



21· ·to you?



22· · · A.· Which it was not; that's correct.



23· · · Q.· Thank you.· On Exhibit 1, sir, the accident



24· ·referred to, it does not correspond with your daily



25· ·reminder and with your recollection of the date he told
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·1· ·you the accident took place.· And you have no



·2· ·explanation as to what January 24th, 2013, had to do



·3· ·with Paul Dulberg?



·4· · · A.· Oh, I don't think I was asked about that -- that



·5· ·date but --



·6· · · Q.· I get to now ask you.



·7· · · A.· Yeah.



·8· · · Q.· It says -- Exhibit 1 says, your accident of



·9· ·January 24, 2013.· Is that correct?· Is that what it



10· ·says?



11· · · A.· That's what my letter says, yes.



12· · · Q.· And isn't it correct, sir, that Exhibit 1, your



13· ·daily reminder, it has the date of accident -- well,



14· ·refer -- refers to 6-28 of 2011?



15· · · A.· Correct.· So in my opinion, what happened was --



16· ·this is a form letter.· The disengagement or declination



17· ·letter is a form letter to which I use over and over.



18· ·And apparently, I made a mistake by indicating -- well,



19· ·I don't know what the accident date is.· You gentlemen



20· ·know when it was.· So if the date's wrong, it's wrong,



21· ·because it wasn't change on the form letter.



22· · · Q.· Isn't it true that the date of accident reported



23· ·to you by Dulberg on your daily reminder, 6 -- June



24· ·28th, 2011, that's what he told you?



25· · · A.· To the best of my recollection, correct.
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·1· · · Q.· And you testified that you believe the December



·2· ·31st, 2014, date, as far as consulting, is a typo, and



·3· ·you have no entry in your 2014 daily reminder for



·4· ·December 13th -- 31st, I'm sorry -- New Year's Eve,



·5· ·which by the way, I checked it, the late bar association



·6· ·was even closed on that day, that you did not have a



·7· ·meeting with him on that day, on New Year's Eve?



·8· · · A.· Correct.



·9· · · Q.· Okay.· In your letter, sir, which is Exhibit 1, I



10· ·draw your attention to that.· I believe the first



11· ·sentence you speak to -- you speak to Mr. Dulberg



12· ·capsulizing what his conversation was with you -- was



13· ·about -- was about, it -- and that stated -- it states,



14· ·your personal injury case.· Is that correct?



15· · · A.· Yes.



16· · · Q.· But in your conversation with Mr. Flynn



17· ·responding to his questions, you were talking about a



18· ·statute of limitations.· What statute of limitations



19· ·were you talking about?



20· · · A.· My understanding of the statute of limitations is



21· ·for personal injury, it's two years in the State of



22· ·Illinois.· I -- I don't even remember where this



23· ·happened, if it was in McHenry or -- then it would have



24· ·been Illinois, and a two-year statute would have



25· ·applied.
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·1· · · Q.· Okay.· So what I'm getting at is Mr. Dulberg



·2· ·talked to you about a personal injury matter; is that



·3· ·correct?



·4· · · A.· Yes.



·5· · · Q.· And the statute you're referring to is a personal



·6· ·injury statute in the State of Illinois, correct?



·7· · · A.· Yes.



·8· · · Q.· Okay.



·9· · · A.· There are exceptions, of course, to the general



10· ·rule, the discovery rule and so forth.



11· · · Q.· Your letter of Exhibit 1, the letter of March



12· ·4th, it says in the second to last sentence, I believe



13· ·you should not have settled with the property owners for



14· ·$5,000; is that correct?



15· · · A.· Yes.



16· · · Q.· Were you analyzing Mr. Dulberg's case based on



17· ·the financial aspects of a personal injury case.· Is



18· ·that why you declined it?



19· · · A.· I was concerned with two things.· One, proving



20· ·liability, that's No. 1; and No. 2 was when he told me



21· ·that he accepted $5,000 from the property owners, that's



22· ·a very common med pay amount, and, as you know, med pay



23· ·is paid out without regard to fault as long as the



24· ·injury occurred on the property.· And when he told me



25· ·that, I was concerned that the property owners would
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·1· ·file a motion to dismiss if that $5,000 was construed as



·2· ·a settlement.



·3· · · · · As you know, Counsel, sometimes release language



·4· ·is included in a med paycheck -- or it's included in the



·5· ·release that's sent with the med paycheck.



·6· · · · · And so I was just very concerned about it.· And I



·7· ·just -- you know what, most disengagement letters are



·8· ·very generic.· This is very unusual for me to comment on



·9· ·any specifics of the case.· But I -- I was very



10· ·sympathetic to this injury for reasons stated.· And the



11· ·gentleman was referred by a guy who did great work for



12· ·me.· And so I was trying to be as helpful as I possibly



13· ·could by saying that.



14· · · Q.· Okay.· That brings us back to Exhibit 2.· With



15· ·all due respect, sir, the name David -- let me get back



16· ·to Exhibit 2.· On the sticky note you had -- you



17· ·testified earlier today that you believe that it was



18· ·someone who referred Mr. Dulberg to you.· Do you recall



19· ·the name of the defendant in the case that Mr. Dulberg



20· ·brought to you and asked you to take over?· Do you



21· ·recall the name of the defendant?



22· · · A.· No.



23· · · Q.· Would you be surprised to know that his name was



24· ·David?



25· · · A.· That -- that could be the reason I wrote down
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·1· ·David.· You could be absolutely correct on that.



·2· · · Q.· Okay.



·3· · · A.· Versus the referral source.· I was -- I was



·4· ·guessing, basically.



·5· · · Q.· Okay.· So at that time, you did not have any



·6· ·personal dealings, knowledge, or whatever with a David



·7· ·Gagoan, who is a defendant in this matter?



·8· · · A.· I have no idea who that is.



·9· · · Q.· Okay.· Thank you.· The last sentence, there is --



10· ·it's kind of an open-ended statement by you saying,



11· ·There are no -- there are other reasons for my decision.



12· ·Do you recall what those other reasons, the unstated



13· ·ones, were?



14· · · A.· Yes.· As I mentioned before, that would have been



15· ·the liability concern.· How do you prove liability?· It



16· ·just wasn't clear to me that the property owners were --



17· ·were negligent.· There -- there would be a potential



18· ·assumption of risk anytime you use dangerous equipment,



19· ·so on, and so forth.



20· · · Q.· Exhibit 1, your letter of March 4th, the last



21· ·paragraph, the last sentence you state, We recommend



22· ·that you attempt to settle the case at the upcoming



23· ·pretrial conference with your current attorney; is that



24· ·correct?



25· · · A.· Yes.
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·1· · · Q.· Okay.· Could you -- could you enlighten us



·2· ·what -- what did you know about the pretrial conference,



·3· ·and then what did you know about his current attorney?



·4· · · A.· So the only way that I would have known that is



·5· ·by Mr. Dulberg telling me he had an upcoming pretrial



·6· ·conference.· And so I do remember him telling me a



·7· ·pretrial conference was scheduled.· But for whatever



·8· ·reason, he did not have confidence or faith in the job



·9· ·his current attorney was doing.· But I -- I was



10· ·encouraging him to get the case settled because there



11· ·was questionable liability in my opinion.



12· · · Q.· And at the time you wrote this letter, did you



13· ·know what the pretrial offer from Mr. Gagoan was?



14· · · A.· No.



15· · · Q.· May I ask -- I will ask.· You said you signed



16· ·this.· This is your handwriting.· You signed it.· Who is



17· ·C. L, or who was C. L.?



18· · · A.· The secretary.



19· · · Q.· What was her name?· Is she still employed?



20· · · A.· No.· And I'm trying to think of -- what -- what



21· ·the former secretary would have been back then.· Sorry.



22· ·My memory is fading.



23· · · Q.· It's a lot to ask of anyone to go back.



24· · · A.· I don't -- I don't remember.



25· · · Q.· Okay.
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·1· · · A.· But that -- that would be the secretary's



·2· ·initials.



·3· · · Q.· Okay.· You testified today that you, personally



·4· ·-- no.· Wait.· I'll ask, did you testify today that you,



·5· ·personally, mailed this letter to Mr. Dulberg?



·6· · · A.· Yes.



·7· · · Q.· Okay.· Calling your attention to Exhibit 1, you



·8· ·have Mr. Dulberg's address listed as 3416 West Elm



·9· ·Street in McHenry, Illinois 60050; is that correct?



10· · · A.· Yes.



11· · · Q.· Do you know who lives at -- who -- who owns the



12· ·property at 3416 West Elm Street in McHenry, Illinois



13· ·60050?



14· · · A.· I have no idea.



15· · · Q.· Would it surprise you if this was the address of



16· ·the law firm that was currently representing Mr. Dulberg



17· ·in the matter that he brought to you?



18· · · A.· It would surprise me.



19· · · Q.· Would it surprised you if this is the address of



20· ·Tom Popovich's law firm at the time?



21· · · A.· It would, yeah.



22· · · Q.· So according to your testimony, you sent this



23· ·letter to Mr. Popovich and not to Mr. Dulberg?



24· · · A.· I sent the letter to the address the potential



25· ·client provided me.· I don't make up addresses.· So he
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·1· ·provided me the address.· I had no correspondence or



·2· ·anything from his attorney.· I had no idea who his



·3· ·attorney was.



·4· · · Q.· Earlier to Mr. Flynn's questioning, you



·5· ·indicated, although you didn't give any guarantees, but



·6· ·you have faith in the U.S. postal department delivering



·7· ·letters to the addresses they're addressed to, yes?



·8· · · A.· Sure.· Yes.



·9· · · Q.· Okay.· And this letter did not get returned to



10· ·you?



11· · · A.· Correct.



12· · · · · · · ·MR. TALARICO:· I have no further questions.



13· · · · · · · ·MR. FLYNN:· I have a few follow-up



14· ·questions, Mr. Ferris.



15· · · · · · · · · · ·REDIRECT EXAMINATION



16· · · · · · · · · · · · ·BY MR. FLYNN:



17· · · Q.· Were you aware that Dulberg was being represented



18· ·by Tom Popovich or his law office at the time that he



19· ·saw you?



20· · · A.· I have no recollection of who his lawyer was.  I



21· ·don't even know that he mentioned who his lawyer was.



22· · · Q.· Did he have any complaints about his current



23· ·lawyer at the time he met with you on February 26, 2015?



24· · · A.· Well, just by the very fact he is meeting with me



25· ·indicates there is an issue.· There would be no reason
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·1· ·for -- it's not like Mr. Dulberg was a friend and I was



·2· ·giving him a second opinion.· I -- I've only met him the



·3· ·one time.· And I still think he might have been referred



·4· ·by my hardscaper.· But he obviously had an issue with



·5· ·his lawyer, or he wouldn't be in my office.



·6· · · Q.· Well, did he voice any complaints about that



·7· ·lawyer?



·8· · · A.· I don't remember specifically.· But he clearly



·9· ·was shopping for another attorney.



10· · · Q.· Okay.· Would it be fair to say that you were



11· ·critical of the fact that he had settled against --



12· ·settled with the property owner defendants for $5,000?



13· · · A.· Yes.



14· · · Q.· As you sit here, you don't know if that



15· ·settlement was for med pay or if it was just a blanket



16· ·settlement release?



17· · · A.· He -- he told me he settled with the property



18· ·owners for 5,000.· Again, I -- I -- I didn't -- the only



19· ·way I would have known that is from Mr. Dulberg.· So



20· ·that concerned me, the fact that he -- a client who is



21· ·coming with a potential personal injury claim saying he



22· ·already settled with -- maybe it was one defendant and



23· ·there were other potential codefendants.



24· · · · · But the fact that there is a settlement would



25· ·have -- if a client uses that word, obviously, any
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·1· ·plaintiff's attorney would be greatly concerned with



·2· ·that.· If you settle, there's no case.· It's over.· You



·3· ·settled.



·4· · · Q.· Okay.· You didn't know what the status of any



·5· ·ongoing case against remaining defendants was at that



·6· ·time other than that there was a pretrial upcoming,



·7· ·correct?



·8· · · A.· Right, exactly.



·9· · · · · · · ·MR. FLYNN:· No further questions.



10· · · · · · · ·MR. TALARICO:· No questions.



11· · · · · · · ·MR. FLYNN:· Signature?



12· · · · · · · ·THE WITNESS:· Waive.



13· · · · · · · ·MR. TALARICO:· Waive.



14· · · · · · · ·MR. FLYNN:· Witness has waived signature.



15· ·Thank you for your time, Mr. Ferris.



16· · · · · · · ·MR. TALARICO:· I sorry.· Wait, Mr. Flynn.  I



17· ·didn't mean to say -- that was me saying waived, not



18· ·Mr. Ferris.· I don't want -- I don't want a mistake.



19· ·Mr. Ferris, the question is signature to you.· I mumbled



20· ·waive, but that was me.· Okay?· Excuse me.· Excuse me.



21· · · · · · · ·THE WITNESS:· It's a knee-jerk reaction.  I



22· ·get it.



23· · · · · · · ·MR. FLYNN:· I thought I heard Mr. Ferris



24· ·also say that he was waiving signature.



25· · · · · · · ·THE WITNESS:· I did say -- I did say waive.
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·1· · · · · · · ·MR. TALARICO:· That's why I just want to



·2· ·clarify I'm not waiving on your behalf.· I'm sorry.



·3· · · · · · · ·MR. FLYNN:· Thank you.· I'll take a copy,



·4· ·ma'am.· Mini-script with a word index.



·5· · · · · · · ·MR. TALARICO:· Same.



·6· · · · · · · · · · · · (Witness excused.)
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·1· ·STATE OF ILLINOIS· · )



· · · · · · · · · · · · · )· SS:



·2· ·COUNTY OF COOK· · · ·)



·3



·4· · · · · I, Renee D. Waishwell, a Certified Shorthand



·5· ·Reporter, do hereby certify:
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·1· · · · · ·REPORTED REMOTELY FROM CHICAGO, ILLINOIS



·2· · · · · · ·THURSDAY, OCTOBER 14, 2021, 1:30 P.M.



·3· · · · · · · · · · · ·(Witness sworn.)



·4· · · · · · · · · · · · ·SAUL FERRIS,



·5· ·called as a witness herein, having been first duly



·6· ·sworn, was examined and testified as follows:



·7· · · · · · · · · · · DIRECT EXAMINATION



·8· · · · · · · · · · · · BY MR. FLYNN:



·9· · · Q.· Sir, could you state your name for the record and



10· ·spell your last name, please.



11· · · A.· Saul Ferris, F-e-r-r-i-s.



12· · · Q.· Thank you.· Let the record reflect that this is



13· ·the discovery deposition of Mr. Saul Ferris taken



14· ·pursuant to notice and by agreement of the parties.



15· ·This deposition is being taken pursuant to the rules of



16· ·the Illinois Supreme Court, the Illinois Code of Civil



17· ·Procedure and any applicable local rules in McHenry



18· ·County.



19· · · · · Sir, what is your occupation?



20· · · A.· I'm an attorney.



21· · · Q.· And you're licensed in the State of Illinois?



22· · · A.· Since 1985, yes.



23· · · Q.· Okay.· And do you focus your law practice on



24· ·representing plaintiffs in personal injury cases?



25· · · A.· I'd say 50 percent plaintiff personal injury and











·1· ·50 percent criminal defense.



·2· · · Q.· Okay.· And your office is at 103 South Greenleaf



·3· ·Avenue, Suite G in Gurnee, Illinois?



·4· · · A.· Correct.



·5· · · Q.· And are you a principal in a law firm?



·6· · · A.· Yes.



·7· · · Q.· And what is the current name of that law firm?



·8· · · A.· Ferris and Thompson.



·9· · · Q.· Okay.· And was it known as Ferris, Thompson &



10· ·Zweig?



11· · · A.· I'm a partner.



12· · · Q.· I'm sorry.· Go ahead.



13· · · A.· Mr. Zweig -- Mr. Zweig is disabled.· He had



14· ·several health issues that caused him to retire.



15· · · Q.· Okay.· And back in 2015, the firm was known as



16· ·the Law Offices of Ferris, Thompson & Zweig, Limited?



17· · · A.· Correct.



18· · · Q.· Okay.· Are you familiar with a gentleman by the



19· ·name of Paul Dulberg?



20· · · A.· Yes.



21· · · Q.· Okay.· And do you have an independent



22· ·recollection of Mr. Paul --



23· · · A.· I saw him as a potential client.· He -- if I



24· ·bumped into him on the street, I would not recognize



25· ·him, because I only had a telephonic encounter and an











·1· ·in-person encounter for 15 minutes or so on -- back in



·2· ·2015.



·3· · · Q.· Okay.· Have you reviewed some documents today



·4· ·to -- in preparation for the deposition today to refresh



·5· ·your recollection of the matter?



·6· · · A.· You provided me with a letter, which I will



·7· ·authenticate as being my letter dated March 4, 2015, and



·8· ·then you asked me to -- if there was any documentation,



·9· ·such as my file, which I do not have.· I purged a file



10· ·after four years, and it has been six years.· But I keep



11· ·my calendar -- I've kept my calendar since I started



12· ·vexing as a civilian, meaning I was in the military,



13· ·initially, and got out in 1989, and I have a calendar



14· ·for every client I've seen since.



15· · · Q.· Okay.· And you provided me with a copy, two pages



16· ·of -- of material -- photocopies from your personal



17· ·calendar; is that correct?



18· · · A.· Yes.



19· · · Q.· Okay.· And why don't we identify the two



20· ·exhibits.· If I could direct your attention to Exhibit



21· ·1, which was, I believe, emailed to you to my secretary,



22· ·Linda Walters.



23· · · · · · · ·(Ferris Deposition Exhibit No. 1



24· · · · · · · ·was remotely introduced.)
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·1· ·BY MR. FLYNN:



·2· · · Q.· Is Exhibit 1 in front of you a March 4, 2015,



·3· ·letter bearing your signature?



·4· · · A.· Yes.



·5· · · Q.· Okay.· And that letter was -- you know, is on



·6· ·your firm's letterhead and -- at least as it stood at



·7· ·the time, March 4, 2015?



·8· · · A.· Yes.



·9· · · Q.· Okay.· And that is your signature on this piece



10· ·of paper, Exhibit 1?



11· · · A.· Yes.



12· · · Q.· Okay.· And did you draft this?



13· · · A.· Yes.



14· · · Q.· You did draft this letter?



15· · · A.· Yes.



16· · · Q.· Okay.· Did you draft this letter after meeting



17· ·with Mr. Dulberg regarding a potential legal



18· ·representation on his behalf?



19· · · A.· Yes.



20· · · Q.· Okay.· And the letter was dated March 4, 2015,



21· ·correct?



22· · · A.· Yes.



23· · · Q.· Okay.· Did you write the letter after you met



24· ·with him?



25· · · A.· Yes.











·1· · · Q.· And do you know when you met with Mr. Dulberg?



·2· · · A.· Yes.· It was on March 26th at 2:00 o'clock.



·3· · · Q.· Okay.· And we'll talk about the entry in your



·4· ·diary in a few moments.· The letter indicates that he



·5· ·consulted with your firm on December 31, 2014, in



·6· ·regards to his personal injury case.



·7· · · · · Do you know why the letter references a



·8· ·December 31, 2014, date?



·9· · · A.· I -- I can't explain the discrepancy between my



10· ·calendar and the date indicated.· I -- I -- it was too



11· ·long ago.· I don't know why.



12· · · Q.· Okay.· Is it possible that Mr. Dulberg initially



13· ·contacted your office on December 31, 2014, but you



14· ·didn't actually meet with him until February or March?



15· · · A.· No.· I -- I didn't know this was an issue.· Can



16· ·you -- if you want, my -- my 2014 calendar is in my



17· ·drawer.· I can pull it out and look at December 31st.



18· · · Q.· If you have it handy.



19· · · A.· This March date was another meeting.· I do, if



20· ·you give me about one minute.



21· · · Q.· Absolutely.· Thank you.



22· · · A.· So I have my 2014 calendar, and I'm looking at



23· ·December -- well, all right.· December 31st.· Even



24· ·though I'm -- well, that's -- that's New Year's Eve.



25· ·Let me see.· I normally would not meet with clients New











·1· ·Year's Eve, but let me see.· And, in fact, there is no



·2· ·entry on December 31st, 2014.· Oh, that's -- it's a



·3· ·typo.



·4· · · Q.· Okay.· Fair enough.· Why don't I direct your



·5· ·attention then to Exhibit 2, the second page.



·6· · · · · · · ·(Ferris Deposition Exhibit No. 2



·7· · · · · · · ·was remotely introduced.)



·8· ·BY MR. FLYNN:



·9· · · Q.· Is Exhibit 2 a photocopy of the cover page of



10· ·your 2015 calendar, along with a date from



11· ·February of 2015?



12· · · A.· Correct.



13· · · Q.· Okay.· There is some handwriting on the second



14· ·page, and I don't want to get into the clients and



15· ·confidential information.· But is there an entry on



16· ·Thursday, February 26th, relative to Paul Dulberg?



17· · · A.· Yes.



18· · · Q.· And is this your handwriting?



19· · · A.· It indicates a meeting, yes.



20· · · Q.· Okay.· It indicates a meeting, and I see a few



21· ·numbers, 2:00 o'clock and 4:00 o'clock.· Can you tell me



22· ·what those mean?



23· · · A.· That signifies that the meeting was originally



24· ·scheduled for 4:00 o'clock.· And either myself or the



25· ·potential client asked that it be moved up to 2:00











·1· ·o'clock, so I drew in there it's 2:00 o'clock.



·2· · · Q.· Okay.· And next to the 4:00 o'clock entry, it



·3· ·says, Paul Dulberg.· There's a dash, and then it says



·4· ·chain saw PI 6-28-11, dash.· What does that mean?



·5· · · A.· I oftentimes to distinguish cases try and



·6· ·summarize them by the nature of the case.· And chain



·7· ·saw -- I put chain saw because the client had called me



·8· ·and said that he was injured by a chain saw, which is



·9· ·horrifying and very memorable.· And the other reason why



10· ·I remember it so well is because I -- I own a chain saw;



11· ·and I have a two-and-a-half acre wooded lot, and I use



12· ·my chain saw probably three, four times a month.



13· · · · · So I'm intimately familiar with chain saws, and I



14· ·was very interested in -- when this client described my



15· ·worst nightmare, which was getting injured by a chain



16· ·saw.· So I put chain saw to remind me what kind of case



17· ·it was.· And the 6-28-11 would be the date that the



18· ·client indicated the incident happened.· And, normally,



19· ·I wouldn't put down the date of the incident in the



20· ·client appointment number, but in 2015, that was past



21· ·the -- the statute of limitations, which would be two



22· ·years minimum in Illinois, generally speaking.



23· · · · · And so that -- I -- I knew that the statute had



24· ·run.· The first question I asked the client was, Was



25· ·suit filed?· He said suit had been filed, and so -- but











·1· ·wanted to discharge his attorney.· So I agreed to meet



·2· ·with him and discuss his case.



·3· · · Q.· Okay.· And you actually did meet with him on



·4· ·Thursday, February 26, 2015, correct?



·5· · · A.· Yes.



·6· · · Q.· And there's also a -- what appears to be a sticky



·7· ·note, which is also photocopied with this page.· Do you



·8· ·see some handwriting below the 4:00 o'clock entry?



·9· · · A.· Yes.



10· · · Q.· Okay.· There's a name Paul and then a phone



11· ·number and then some other language.· Can you tell me



12· ·what that says and what it means?



13· · · A.· So Mr. Dulberg could verify or not whether --



14· ·whether that's his phone number.· But my belief is that



15· ·that's Paul Dulberg's telephone number, which I jotted



16· ·down in case I had to reschedule or the client didn't



17· ·show up, and I could call and say where -- are you



18· ·coming?· Printer and graphic design would -- would have



19· ·to be what Paul said his occupation was.· There would be



20· ·no other explanation for that.· David, I have a vague



21· ·recollection as being the referral source.· There was a



22· ·gentleman that did hardscaping around my property, and



23· ·David put in a pond in front of my house.· And he lived



24· ·in McHenry County, and, I believe, he was the one who



25· ·referred Paul.· The mystery to me is 12 LA 178.· I mean,











·1· ·that -- the LA letters are not -- due to workmen's comp,



·2· ·WC -- or -- or maybe that was the name of the case that



·3· ·was filed that he told me.· Because it would be a



·4· ·complete waste of my time to see him if suit hadn't been



·5· ·filed beyond the statute of limitations.



·6· · · Q.· Sure.



·7· · · A.· I think I jotted down -- and you gentlemen



·8· ·probably know this, that it -- perhaps it's the existing



·9· ·case that was filed?



10· · · Q.· I can't say for sure.· But I do believe McHenry



11· ·County uses the LA designation in their Law Division,



12· ·and they have something to do with arbitration.· But --



13· · · A.· Well, then that makes sense.· So that was some



14· ·McHenry County case that he said was pending.



15· · · Q.· Okay.· Fair enough.· And I don't want to



16· ·speculate or testify myself, so -- for what it's worth.



17· ·If I could direct your attention then to Exhibit 1.



18· ·But, first, you noted that the chain saw accident was



19· ·memorable.· Do you recall seeing any part of his injury



20· ·to his arm, by chance?



21· · · A.· I just -- as far as meeting with the client, I



22· ·just have a vague recollection.· Like I said, I -- if



23· ·he -- if he bumped -- bumped into me in the street, I



24· ·would not recognize him.



25· · · Q.· Okay.











·1· · · A.· So -- and no, I don't remember seeing the injury.



·2· · · Q.· Okay.· All right.· You decided ultimately not to



·3· ·accept his case, correct?



·4· · · A.· Correct.



·5· · · Q.· Did you send him a declination letter?



·6· · · A.· I call it a disengagement letter, but declination



·7· ·letter sounds very descriptive and accurate.· I guess



·8· ·they're interchangeable.· I -- I've always called it a



·9· ·disengagement letter.· I think your -- your word is



10· ·better.· I'll use that from now on.



11· · · Q.· Well, I think in my legal malpractice seminars



12· ·engagement and disengagement is probably used more



13· ·often, to be honest, so...



14· · · A.· Disengagement suggests you've been engaged, and I



15· ·was never engaged.· I like your word better.



16· · · Q.· Good point.· In any event, this March 4, 2015,



17· ·letter is your declination or disengagement letter,



18· ·correct?



19· · · A.· Correct.



20· · · Q.· You never did accept Mr. Dulberg as a client?



21· · · A.· No.



22· · · Q.· Okay.· And you told him as much here in the



23· ·letter?



24· · · A.· Correct.



25· · · Q.· Okay.· And if I could direct your attention to











·1· ·the last sentence of the first paragraph, could you read



·2· ·that for me into the record?



·3· · · A.· The last sentence of the first paragraph?



·4· · · Q.· Correct.



·5· · · A.· I believe you should not have settled with the



·6· ·property owners for $5,000.



·7· · · · · Did you say the last sentence?· I'm sorry.



·8· · · Q.· The two last two sentences.



·9· · · A.· Two?· There are no other reasons -- there are



10· ·other reasons for my decision.



11· · · Q.· Okay.· And did you have an understanding as to



12· ·who the parties were in the existing lawsuit when



13· ·Mr. Dulberg came to see you?



14· · · A.· So, again, my -- to the best of my recollection,



15· ·he was cutting trees as a favor and he was injured and



16· ·then was -- he sued the property owners -- or settled



17· ·with the property owners for the med pay.



18· · · Q.· Okay.



19· · · A.· And -- and I -- I was concerned that that would



20· ·have invited a motion to dismiss if suit was brought



21· ·against the property owners fearful that they would



22· ·argue that that the matter was settled.· But I -- I



23· ·don't recall if he signed a release.· Those details I



24· ·don't know.



25· · · Q.· Okay.· Do you know when you drafted the letter











·1· ·and how you drafted it?



·2· · · A.· So the -- because this is more or less a form



·3· ·letter, in -- in my opinion, the December 31st date



·4· ·was -- was a date relating to another client, and I just



·5· ·didn't change the date.· But the reason why the date of



·6· ·letter March 4th makes sense in terms of when the



·7· ·potential client came in was on -- on February 26th, so



·8· ·March 4th would have been about five days later.· And



·9· ·when you have a potential statute of limitations issue,



10· ·it's advisable to get your declination letter -- see, I



11· ·stole your word already -- get your declination letter



12· ·out sooner than later.



13· · · Q.· Okay.· And there was a weekend in between the



14· ·date of your meeting and the date that the letter was



15· ·finalized, correct?



16· · · A.· Correct.



17· · · Q.· Okay.· And did this letter get mailed to



18· ·Mr. Dulberg at the address listed on the top of the



19· ·letter?



20· · · A.· To the best of my knowledge, yes.



21· · · Q.· Okay.· And would that have just been sent by



22· ·regular U.S. postal mail?



23· · · A.· Correct.· If it was certified mail, the letter



24· ·would so indicate.



25· · · Q.· Okay.· So this would -- this letter was sent, to











·1· ·the best of your knowledge, by U.S. Mail, First Class?



·2· · · A.· Yes.



·3· · · Q.· Did you ever communicate with Mr. Dulberg after



·4· ·you sent this letter to him?



·5· · · A.· Not to my recollection, no.



·6· · · Q.· Okay.· You -- he never contacted you in order to



·7· ·correct the date contained in the first paragraph?



·8· · · A.· No.



·9· · · Q.· Okay.· And he didn't contact you to further



10· ·inquire as to the reasons for your declination of his



11· ·case?



12· · · A.· No.



13· · · Q.· Okay.· Do you have any reason to believe that



14· ·Mr. Dulberg wouldn't have received this letter from you



15· ·within seven days of March 4, 2015?



16· · · A.· That's a better question for the United States



17· ·Postal Service than it is for me.



18· · · Q.· I don't have --



19· · · A.· I put it in the mail.· And it was out of my



20· ·hands.



21· · · Q.· How long have you been practicing law,



22· ·Mr. Ferris?



23· · · A.· Since 1986.



24· · · Q.· And have you sent a lot of letters to clients or



25· ·to opposing counsel or otherwise in your business during











·1· ·that time period?



·2· · · A.· Yes.



·3· · · Q.· Have you ever had any issues with the U.S. Postal



·4· ·Service not delivering letters, as far as you know?



·5· · · A.· Other than a letter being returned for the



·6· ·incorrect address, no.



·7· · · Q.· And this letter was not returned for any reason,



·8· ·correct?



·9· · · A.· To the best of my knowledge, no.



10· · · Q.· Okay.



11· · · A.· I -- I would have put that in the file and had



12· ·been concerned that my declination was not communicated



13· ·with the potential client.· I would have acted on that.



14· ·So I -- I don't recall any of that happening.



15· · · Q.· So because you were mindful of the statute of



16· ·limitations issue, you wanted this letter to get to him



17· ·as soon as it could?



18· · · A.· Yes.



19· · · Q.· Okay.· And you're -- do you believe he would have



20· ·received this, barring any mistakes with the post



21· ·office, he would have received it, at least, within 30



22· ·days of March 4, 2015?



23· · · A.· I -- I can't speak to the processing time of the



24· ·postal service.· It's really not for me to say.



25· · · Q.· If you thought that it might take as long as a











·1· ·month to get to him, would you have sent it by certified



·2· ·mail?



·3· · · A.· No.· To -- to be honest, no, because I -- I think



·4· ·the rule is the mailing date.· And there -- from my end,



·5· ·there wasn't -- there wasn't any deadline that was



·6· ·coming up within a 30-day period that I -- I can recall,



·7· ·so the time was not of the essence.· But getting a



·8· ·letter out within a week, declining a potential case, I



·9· ·felt I was timely on my end.



10· · · Q.· What is your expectation as far as delivery time



11· ·when you send any letter by U.S. Mail?



12· · · A.· Locally, two days.· Could be as fast as one day.



13· · · Q.· Okay.· What about within the State of Illinois?



14· · · A.· Two days, you know, statewide.· Nationally, two



15· ·to three days -- then.· I think it's changed now very



16· ·recently.



17· · · Q.· Letters --



18· · · A.· New stories -- new stories about the postal



19· ·system slowing down, but that's now.



20· · · Q.· So here in 2021, when you send a letter by U.S.



21· ·Mail, it takes little bit longer than two or three days



22· ·to get to its recipient?



23· · · A.· According to the newspapers, yes.· Yeah.· It's a



24· ·very political issue right at the moment, but it wasn't



25· ·in 2015.











·1· · · · · · · ·MR. FLYNN:· I don't think I have any further



·2· ·questions.



·3· · · · · · · ·THE WITNESS:· Okay.



·4· · · · · · · · · · · ·CROSS-EXAMINATION



·5· · · · · · · · · · · ·BY MR. TALARICO:



·6· · · Q.· Good afternoon, sir.



·7· · · A.· Good afternoon.



·8· · · Q.· My name is Alphonse Talarico, and I represent the



·9· ·Plaintiff.· And I want to go over some of the statements



10· ·you've made in this deposition -- discovery deposition,



11· ·just for clarifying.



12· · · · · I'm looking at what has been submitted and marked



13· ·as Exhibit 2, which appears to be your 2015 DayMinder.



14· ·And I think you testified as to that; is that correct?



15· · · A.· Yes.



16· · · Q.· Okay.· I only see the excerpts from one page,



17· ·that's the February 26th, which was a Thursday.  I



18· ·believe it's marked as a Thursday.· My independent



19· ·calendar says it was a Thursday.· So I'm not asking you



20· ·if it was or not.· I'm just going to assume based on



21· ·your daily reminder and the -- and my bar association



22· ·daily reminder.



23· · · · · You noted that he -- you were contacted for a



24· ·chain saw personal injury matter.· And I believe you



25· ·testified that the date he told you the accident took











·1· ·place was June 28th, 2011; is that correct?



·2· · · A.· Yes.



·3· · · Q.· Okay.· Did -- how best -- how best connected



·4· ·with -- I was unclear.· Please clarify for me, did you



·5· ·meet with Mr. Dulberg on this day?



·6· · · A.· Yes.



·7· · · Q.· Did Mr. Dulberg have anybody accompany him on



·8· ·this day?



·9· · · A.· I have a vague recollection of the meeting, but



10· ·I -- I -- he came alone, to the best of my memory.



11· · · Q.· Okay.· And it's just asking a lot of you to



12· ·remember a client that you -- you -- I mean, not a



13· ·client, a client you -- you didn't choose to take.· But



14· ·there's a need to ask you what you remember, so please



15· ·bear with me.



16· · · · · So he came alone.· You also testified that prior



17· ·to that -- I don't want to put words in your mouth.



18· ·Attorney to attorney to attorney, three attorneys, no



19· ·words in your mouth.



20· · · · · Did he call on a different day to set up the



21· ·appointment?



22· · · A.· Yes.



23· · · Q.· Okay.· Do you have any recollection of that, what



24· ·day he called?



25· · · A.· I don't note that.· I'll get a telephone call.











·1· ·I'll screen the call.· And if it sounds like a case that



·2· ·is a potential, viable case, I will write -- I'll ask



·3· ·the client when are you available to meet.· And then I



·4· ·will -- I will put the entry in my calendar.· But I



·5· ·don't enter when the call came in.



·6· · · Q.· Now, do you still retain the entire 2015 daily



·7· ·minder, if you would?



·8· · · A.· Yes.· I have it.· I have it right here.



·9· · · Q.· Do you -- are there other occasions in that 2015



10· ·daily minder where you had contact, where you wrote down



11· ·a contact with Mr. Dulberg?



12· · · A.· I -- I did search the file to -- excuse me -- the



13· ·calendar.· And I see no other entries for Mr. Dulberg



14· ·other than the entry which was provided.· And I wasn't



15· ·trying to -- I was trying to be somewhat cautious with



16· ·regard to client confidentiality, which is why I cut off



17· ·the page.· And I did put another client's name on the



18· ·same page, but that's public record.· He was charged



19· ·criminally, so I'm not worried about any ARDC on that.



20· ·But, you know, I can -- I can just -- I can hold up, if



21· ·you could see the -- the page behind it, and there's no



22· ·entries for Mr. Dulberg.



23· · · Q.· Thank you, sir.



24· · · A.· And then this is the page on the opposite --



25· ·with -- with the note and Mr. Dulberg, the entry.· I'm











·1· ·sorry.· I don't know how to post it on Zoom.



·2· · · Q.· Neither do I, sir.· Neither do I.



·3· · · A.· All right.



·4· · · Q.· So -- but -- okay.· I saw it.· Thank you.



·5· · · · · · · ·MR. TALARICO:· Mr. Flynn, did you have an



·6· ·opportunity to see what was being displayed?



·7· · · · · · · ·MR. FLYNN:· I did.· Thank you.



·8· · · · · · · ·MR. TALARICO:· Okay.



·9· ·BY MR. TALARICO:



10· · · Q.· Well, you already showed me the answer to my next



11· ·question, so I'll pass by.· I was going to ask you



12· ·what's under the sticky, but you already showed me



13· ·what's under the sticky, correct?



14· · · A.· Nothing.



15· · · Q.· Nothing.· That's right.· Thank you.· Let's move



16· ·on to Exhibit 1.· By the way, if it turns out that --



17· ·that you have a recollection of a later contact between



18· ·you and Mr. Dulberg, I'd like you to keep -- give that



19· ·document, so I can subpoena it, if necessary.· If it's



20· ·something like that that evolves during this discussion



21· ·or something thereafter, I think that would be the



22· ·appropriate thing to do for a lawyer.



23· · · · · I want to draw your attention to Exhibit 1.



24· ·There is a date on that that says March 4, 2015.· You



25· ·believe -- you testified you believe that's the day that











·1· ·you drafted this letter?· Did you actually -- I'm sorry.



·2· ·Let me -- what I'm trying to get to is, did you type the



·3· ·letter up?· Or did you give it to -- maybe just do some



·4· ·type of dictation and have someone type it up for you?



·5· · · A.· I do have a secretary that types letters for me.



·6· ·I either dictated it or took the form, disengagement



·7· ·letter, and made hand changes to it, which the secretary



·8· ·would have changed, and then I signed it.· But March 4th



·9· ·would have been the date that it went out in the mail.



10· · · Q.· Okay.· Thank you.· And you testified that you



11· ·sent it by regular mail to Mr. Dulberg?



12· · · A.· Yes.



13· · · Q.· Okay.· So if it was regular mail, which we can



14· ·eliminate who signed for it -- and it was -- again, I



15· ·just want to make sure I have the facts right, because I



16· ·believe you testified that it never was returned to you.



17· ·So your assumption was that it was properly delivered?



18· · · A.· I can only assume that.



19· · · Q.· Right.· I understand that.· Sure.· But I guess



20· ·the one question you can answer is it never was returned



21· ·to you?



22· · · A.· Which it was not; that's correct.



23· · · Q.· Thank you.· On Exhibit 1, sir, the accident



24· ·referred to, it does not correspond with your daily



25· ·reminder and with your recollection of the date he told











·1· ·you the accident took place.· And you have no



·2· ·explanation as to what January 24th, 2013, had to do



·3· ·with Paul Dulberg?



·4· · · A.· Oh, I don't think I was asked about that -- that



·5· ·date but --



·6· · · Q.· I get to now ask you.



·7· · · A.· Yeah.



·8· · · Q.· It says -- Exhibit 1 says, your accident of



·9· ·January 24, 2013.· Is that correct?· Is that what it



10· ·says?



11· · · A.· That's what my letter says, yes.



12· · · Q.· And isn't it correct, sir, that Exhibit 1, your



13· ·daily reminder, it has the date of accident -- well,



14· ·refer -- refers to 6-28 of 2011?



15· · · A.· Correct.· So in my opinion, what happened was --



16· ·this is a form letter.· The disengagement or declination



17· ·letter is a form letter to which I use over and over.



18· ·And apparently, I made a mistake by indicating -- well,



19· ·I don't know what the accident date is.· You gentlemen



20· ·know when it was.· So if the date's wrong, it's wrong,



21· ·because it wasn't change on the form letter.



22· · · Q.· Isn't it true that the date of accident reported



23· ·to you by Dulberg on your daily reminder, 6 -- June



24· ·28th, 2011, that's what he told you?



25· · · A.· To the best of my recollection, correct.











·1· · · Q.· And you testified that you believe the December



·2· ·31st, 2014, date, as far as consulting, is a typo, and



·3· ·you have no entry in your 2014 daily reminder for



·4· ·December 13th -- 31st, I'm sorry -- New Year's Eve,



·5· ·which by the way, I checked it, the late bar association



·6· ·was even closed on that day, that you did not have a



·7· ·meeting with him on that day, on New Year's Eve?



·8· · · A.· Correct.



·9· · · Q.· Okay.· In your letter, sir, which is Exhibit 1, I



10· ·draw your attention to that.· I believe the first



11· ·sentence you speak to -- you speak to Mr. Dulberg



12· ·capsulizing what his conversation was with you -- was



13· ·about -- was about, it -- and that stated -- it states,



14· ·your personal injury case.· Is that correct?



15· · · A.· Yes.



16· · · Q.· But in your conversation with Mr. Flynn



17· ·responding to his questions, you were talking about a



18· ·statute of limitations.· What statute of limitations



19· ·were you talking about?



20· · · A.· My understanding of the statute of limitations is



21· ·for personal injury, it's two years in the State of



22· ·Illinois.· I -- I don't even remember where this



23· ·happened, if it was in McHenry or -- then it would have



24· ·been Illinois, and a two-year statute would have



25· ·applied.











·1· · · Q.· Okay.· So what I'm getting at is Mr. Dulberg



·2· ·talked to you about a personal injury matter; is that



·3· ·correct?



·4· · · A.· Yes.



·5· · · Q.· And the statute you're referring to is a personal



·6· ·injury statute in the State of Illinois, correct?



·7· · · A.· Yes.



·8· · · Q.· Okay.



·9· · · A.· There are exceptions, of course, to the general



10· ·rule, the discovery rule and so forth.



11· · · Q.· Your letter of Exhibit 1, the letter of March



12· ·4th, it says in the second to last sentence, I believe



13· ·you should not have settled with the property owners for



14· ·$5,000; is that correct?



15· · · A.· Yes.



16· · · Q.· Were you analyzing Mr. Dulberg's case based on



17· ·the financial aspects of a personal injury case.· Is



18· ·that why you declined it?



19· · · A.· I was concerned with two things.· One, proving



20· ·liability, that's No. 1; and No. 2 was when he told me



21· ·that he accepted $5,000 from the property owners, that's



22· ·a very common med pay amount, and, as you know, med pay



23· ·is paid out without regard to fault as long as the



24· ·injury occurred on the property.· And when he told me



25· ·that, I was concerned that the property owners would











·1· ·file a motion to dismiss if that $5,000 was construed as



·2· ·a settlement.



·3· · · · · As you know, Counsel, sometimes release language



·4· ·is included in a med paycheck -- or it's included in the



·5· ·release that's sent with the med paycheck.



·6· · · · · And so I was just very concerned about it.· And I



·7· ·just -- you know what, most disengagement letters are



·8· ·very generic.· This is very unusual for me to comment on



·9· ·any specifics of the case.· But I -- I was very



10· ·sympathetic to this injury for reasons stated.· And the



11· ·gentleman was referred by a guy who did great work for



12· ·me.· And so I was trying to be as helpful as I possibly



13· ·could by saying that.



14· · · Q.· Okay.· That brings us back to Exhibit 2.· With



15· ·all due respect, sir, the name David -- let me get back



16· ·to Exhibit 2.· On the sticky note you had -- you



17· ·testified earlier today that you believe that it was



18· ·someone who referred Mr. Dulberg to you.· Do you recall



19· ·the name of the defendant in the case that Mr. Dulberg



20· ·brought to you and asked you to take over?· Do you



21· ·recall the name of the defendant?



22· · · A.· No.



23· · · Q.· Would you be surprised to know that his name was



24· ·David?



25· · · A.· That -- that could be the reason I wrote down











·1· ·David.· You could be absolutely correct on that.



·2· · · Q.· Okay.



·3· · · A.· Versus the referral source.· I was -- I was



·4· ·guessing, basically.



·5· · · Q.· Okay.· So at that time, you did not have any



·6· ·personal dealings, knowledge, or whatever with a David



·7· ·Gagoan, who is a defendant in this matter?



·8· · · A.· I have no idea who that is.



·9· · · Q.· Okay.· Thank you.· The last sentence, there is --



10· ·it's kind of an open-ended statement by you saying,



11· ·There are no -- there are other reasons for my decision.



12· ·Do you recall what those other reasons, the unstated



13· ·ones, were?



14· · · A.· Yes.· As I mentioned before, that would have been



15· ·the liability concern.· How do you prove liability?· It



16· ·just wasn't clear to me that the property owners were --



17· ·were negligent.· There -- there would be a potential



18· ·assumption of risk anytime you use dangerous equipment,



19· ·so on, and so forth.



20· · · Q.· Exhibit 1, your letter of March 4th, the last



21· ·paragraph, the last sentence you state, We recommend



22· ·that you attempt to settle the case at the upcoming



23· ·pretrial conference with your current attorney; is that



24· ·correct?



25· · · A.· Yes.











·1· · · Q.· Okay.· Could you -- could you enlighten us



·2· ·what -- what did you know about the pretrial conference,



·3· ·and then what did you know about his current attorney?



·4· · · A.· So the only way that I would have known that is



·5· ·by Mr. Dulberg telling me he had an upcoming pretrial



·6· ·conference.· And so I do remember him telling me a



·7· ·pretrial conference was scheduled.· But for whatever



·8· ·reason, he did not have confidence or faith in the job



·9· ·his current attorney was doing.· But I -- I was



10· ·encouraging him to get the case settled because there



11· ·was questionable liability in my opinion.



12· · · Q.· And at the time you wrote this letter, did you



13· ·know what the pretrial offer from Mr. Gagoan was?



14· · · A.· No.



15· · · Q.· May I ask -- I will ask.· You said you signed



16· ·this.· This is your handwriting.· You signed it.· Who is



17· ·C. L, or who was C. L.?



18· · · A.· The secretary.



19· · · Q.· What was her name?· Is she still employed?



20· · · A.· No.· And I'm trying to think of -- what -- what



21· ·the former secretary would have been back then.· Sorry.



22· ·My memory is fading.



23· · · Q.· It's a lot to ask of anyone to go back.



24· · · A.· I don't -- I don't remember.



25· · · Q.· Okay.











·1· · · A.· But that -- that would be the secretary's



·2· ·initials.



·3· · · Q.· Okay.· You testified today that you, personally



·4· ·-- no.· Wait.· I'll ask, did you testify today that you,



·5· ·personally, mailed this letter to Mr. Dulberg?



·6· · · A.· Yes.



·7· · · Q.· Okay.· Calling your attention to Exhibit 1, you



·8· ·have Mr. Dulberg's address listed as 3416 West Elm



·9· ·Street in McHenry, Illinois 60050; is that correct?



10· · · A.· Yes.



11· · · Q.· Do you know who lives at -- who -- who owns the



12· ·property at 3416 West Elm Street in McHenry, Illinois



13· ·60050?



14· · · A.· I have no idea.



15· · · Q.· Would it surprise you if this was the address of



16· ·the law firm that was currently representing Mr. Dulberg



17· ·in the matter that he brought to you?



18· · · A.· It would surprise me.



19· · · Q.· Would it surprised you if this is the address of



20· ·Tom Popovich's law firm at the time?



21· · · A.· It would, yeah.



22· · · Q.· So according to your testimony, you sent this



23· ·letter to Mr. Popovich and not to Mr. Dulberg?



24· · · A.· I sent the letter to the address the potential



25· ·client provided me.· I don't make up addresses.· So he











·1· ·provided me the address.· I had no correspondence or



·2· ·anything from his attorney.· I had no idea who his



·3· ·attorney was.



·4· · · Q.· Earlier to Mr. Flynn's questioning, you



·5· ·indicated, although you didn't give any guarantees, but



·6· ·you have faith in the U.S. postal department delivering



·7· ·letters to the addresses they're addressed to, yes?



·8· · · A.· Sure.· Yes.



·9· · · Q.· Okay.· And this letter did not get returned to



10· ·you?



11· · · A.· Correct.



12· · · · · · · ·MR. TALARICO:· I have no further questions.



13· · · · · · · ·MR. FLYNN:· I have a few follow-up



14· ·questions, Mr. Ferris.



15· · · · · · · · · · ·REDIRECT EXAMINATION



16· · · · · · · · · · · · ·BY MR. FLYNN:



17· · · Q.· Were you aware that Dulberg was being represented



18· ·by Tom Popovich or his law office at the time that he



19· ·saw you?



20· · · A.· I have no recollection of who his lawyer was.  I



21· ·don't even know that he mentioned who his lawyer was.



22· · · Q.· Did he have any complaints about his current



23· ·lawyer at the time he met with you on February 26, 2015?



24· · · A.· Well, just by the very fact he is meeting with me



25· ·indicates there is an issue.· There would be no reason











·1· ·for -- it's not like Mr. Dulberg was a friend and I was



·2· ·giving him a second opinion.· I -- I've only met him the



·3· ·one time.· And I still think he might have been referred



·4· ·by my hardscaper.· But he obviously had an issue with



·5· ·his lawyer, or he wouldn't be in my office.



·6· · · Q.· Well, did he voice any complaints about that



·7· ·lawyer?



·8· · · A.· I don't remember specifically.· But he clearly



·9· ·was shopping for another attorney.



10· · · Q.· Okay.· Would it be fair to say that you were



11· ·critical of the fact that he had settled against --



12· ·settled with the property owner defendants for $5,000?



13· · · A.· Yes.



14· · · Q.· As you sit here, you don't know if that



15· ·settlement was for med pay or if it was just a blanket



16· ·settlement release?



17· · · A.· He -- he told me he settled with the property



18· ·owners for 5,000.· Again, I -- I -- I didn't -- the only



19· ·way I would have known that is from Mr. Dulberg.· So



20· ·that concerned me, the fact that he -- a client who is



21· ·coming with a potential personal injury claim saying he



22· ·already settled with -- maybe it was one defendant and



23· ·there were other potential codefendants.



24· · · · · But the fact that there is a settlement would



25· ·have -- if a client uses that word, obviously, any











·1· ·plaintiff's attorney would be greatly concerned with



·2· ·that.· If you settle, there's no case.· It's over.· You



·3· ·settled.



·4· · · Q.· Okay.· You didn't know what the status of any



·5· ·ongoing case against remaining defendants was at that



·6· ·time other than that there was a pretrial upcoming,



·7· ·correct?



·8· · · A.· Right, exactly.



·9· · · · · · · ·MR. FLYNN:· No further questions.



10· · · · · · · ·MR. TALARICO:· No questions.



11· · · · · · · ·MR. FLYNN:· Signature?



12· · · · · · · ·THE WITNESS:· Waive.



13· · · · · · · ·MR. TALARICO:· Waive.



14· · · · · · · ·MR. FLYNN:· Witness has waived signature.



15· ·Thank you for your time, Mr. Ferris.



16· · · · · · · ·MR. TALARICO:· I sorry.· Wait, Mr. Flynn.  I



17· ·didn't mean to say -- that was me saying waived, not



18· ·Mr. Ferris.· I don't want -- I don't want a mistake.



19· ·Mr. Ferris, the question is signature to you.· I mumbled



20· ·waive, but that was me.· Okay?· Excuse me.· Excuse me.



21· · · · · · · ·THE WITNESS:· It's a knee-jerk reaction.  I



22· ·get it.



23· · · · · · · ·MR. FLYNN:· I thought I heard Mr. Ferris



24· ·also say that he was waiving signature.



25· · · · · · · ·THE WITNESS:· I did say -- I did say waive.











·1· · · · · · · ·MR. TALARICO:· That's why I just want to



·2· ·clarify I'm not waiving on your behalf.· I'm sorry.



·3· · · · · · · ·MR. FLYNN:· Thank you.· I'll take a copy,



·4· ·ma'am.· Mini-script with a word index.



·5· · · · · · · ·MR. TALARICO:· Same.



·6· · · · · · · · · · · · (Witness excused.)
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·4· · · · · I, Renee D. Waishwell, a Certified Shorthand



·5· ·Reporter, do hereby certify:



·6· · · · · That prior to being examined, the witness in the
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         1              REPORTED REMOTELY FROM CHICAGO, ILLINOIS



         2                THURSDAY, OCTOBER 14, 2021, 1:30 P.M.



         3                          (Witness sworn.)



         4                            SAUL FERRIS,



         5      called as a witness herein, having been first duly



         6      sworn, was examined and testified as follows:



         7                         DIRECT EXAMINATION



         8                           BY MR. FLYNN:



         9         Q.  Sir, could you state your name for the record and



        10      spell your last name, please.



        11         A.  Saul Ferris, F-e-r-r-i-s.



        12         Q.  Thank you.  Let the record reflect that this is



        13      the discovery deposition of Mr. Saul Ferris taken



        14      pursuant to notice and by agreement of the parties.



        15      This deposition is being taken pursuant to the rules of



        16      the Illinois Supreme Court, the Illinois Code of Civil



        17      Procedure and any applicable local rules in McHenry



        18      County.



        19             Sir, what is your occupation?



        20         A.  I'm an attorney.



        21         Q.  And you're licensed in the State of Illinois?



        22         A.  Since 1985, yes.



        23         Q.  Okay.  And do you focus your law practice on



        24      representing plaintiffs in personal injury cases?



        25         A.  I'd say 50 percent plaintiff personal injury and
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         1      50 percent criminal defense.



         2         Q.  Okay.  And your office is at 103 South Greenleaf



         3      Avenue, Suite G in Gurnee, Illinois?



         4         A.  Correct.



         5         Q.  And are you a principal in a law firm?



         6         A.  Yes.



         7         Q.  And what is the current name of that law firm?



         8         A.  Ferris and Thompson.



         9         Q.  Okay.  And was it known as Ferris, Thompson &



        10      Zweig?



        11         A.  I'm a partner.



        12         Q.  I'm sorry.  Go ahead.



        13         A.  Mr. Zweig -- Mr. Zweig is disabled.  He had



        14      several health issues that caused him to retire.



        15         Q.  Okay.  And back in 2015, the firm was known as



        16      the Law Offices of Ferris, Thompson & Zweig, Limited?



        17         A.  Correct.



        18         Q.  Okay.  Are you familiar with a gentleman by the



        19      name of Paul Dulberg?



        20         A.  Yes.



        21         Q.  Okay.  And do you have an independent



        22      recollection of Mr. Paul --



        23         A.  I saw him as a potential client.  He -- if I



        24      bumped into him on the street, I would not recognize



        25      him, because I only had a telephonic encounter and an
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         1      in-person encounter for 15 minutes or so on -- back in



         2      2015.



         3         Q.  Okay.  Have you reviewed some documents today



         4      to -- in preparation for the deposition today to refresh



         5      your recollection of the matter?



         6         A.  You provided me with a letter, which I will



         7      authenticate as being my letter dated March 4, 2015, and



         8      then you asked me to -- if there was any documentation,



         9      such as my file, which I do not have.  I purged a file



        10      after four years, and it has been six years.  But I keep



        11      my calendar -- I've kept my calendar since I started



        12      vexing as a civilian, meaning I was in the military,



        13      initially, and got out in 1989, and I have a calendar



        14      for every client I've seen since.



        15         Q.  Okay.  And you provided me with a copy, two pages



        16      of -- of material -- photocopies from your personal



        17      calendar; is that correct?



        18         A.  Yes.



        19         Q.  Okay.  And why don't we identify the two



        20      exhibits.  If I could direct your attention to Exhibit



        21      1, which was, I believe, emailed to you to my secretary,



        22      Linda Walters.



        23                  (Ferris Deposition Exhibit No. 1



        24                  was remotely introduced.)



        25
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         1      BY MR. FLYNN:



         2         Q.  Is Exhibit 1 in front of you a March 4, 2015,



         3      letter bearing your signature?



         4         A.  Yes.



         5         Q.  Okay.  And that letter was -- you know, is on



         6      your firm's letterhead and -- at least as it stood at



         7      the time, March 4, 2015?



         8         A.  Yes.



         9         Q.  Okay.  And that is your signature on this piece



        10      of paper, Exhibit 1?



        11         A.  Yes.



        12         Q.  Okay.  And did you draft this?



        13         A.  Yes.



        14         Q.  You did draft this letter?



        15         A.  Yes.



        16         Q.  Okay.  Did you draft this letter after meeting



        17      with Mr. Dulberg regarding a potential legal



        18      representation on his behalf?



        19         A.  Yes.



        20         Q.  Okay.  And the letter was dated March 4, 2015,



        21      correct?



        22         A.  Yes.



        23         Q.  Okay.  Did you write the letter after you met



        24      with him?



        25         A.  Yes.
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         1         Q.  And do you know when you met with Mr. Dulberg?



         2         A.  Yes.  It was on March 26th at 2:00 o'clock.



         3         Q.  Okay.  And we'll talk about the entry in your



         4      diary in a few moments.  The letter indicates that he



         5      consulted with your firm on December 31, 2014, in



         6      regards to his personal injury case.



         7             Do you know why the letter references a



         8      December 31, 2014, date?



         9         A.  I -- I can't explain the discrepancy between my



        10      calendar and the date indicated.  I -- I -- it was too



        11      long ago.  I don't know why.



        12         Q.  Okay.  Is it possible that Mr. Dulberg initially



        13      contacted your office on December 31, 2014, but you



        14      didn't actually meet with him until February or March?



        15         A.  No.  I -- I didn't know this was an issue.  Can



        16      you -- if you want, my -- my 2014 calendar is in my



        17      drawer.  I can pull it out and look at December 31st.



        18         Q.  If you have it handy.



        19         A.  This March date was another meeting.  I do, if



        20      you give me about one minute.



        21         Q.  Absolutely.  Thank you.



        22         A.  So I have my 2014 calendar, and I'm looking at



        23      December -- well, all right.  December 31st.  Even



        24      though I'm -- well, that's -- that's New Year's Eve.



        25      Let me see.  I normally would not meet with clients New

�                                                                      9









         1      Year's Eve, but let me see.  And, in fact, there is no



         2      entry on December 31st, 2014.  Oh, that's -- it's a



         3      typo.



         4         Q.  Okay.  Fair enough.  Why don't I direct your



         5      attention then to Exhibit 2, the second page.



         6                  (Ferris Deposition Exhibit No. 2



         7                  was remotely introduced.)



         8      BY MR. FLYNN:



         9         Q.  Is Exhibit 2 a photocopy of the cover page of



        10      your 2015 calendar, along with a date from



        11      February of 2015?



        12         A.  Correct.



        13         Q.  Okay.  There is some handwriting on the second



        14      page, and I don't want to get into the clients and



        15      confidential information.  But is there an entry on



        16      Thursday, February 26th, relative to Paul Dulberg?



        17         A.  Yes.



        18         Q.  And is this your handwriting?



        19         A.  It indicates a meeting, yes.



        20         Q.  Okay.  It indicates a meeting, and I see a few



        21      numbers, 2:00 o'clock and 4:00 o'clock.  Can you tell me



        22      what those mean?



        23         A.  That signifies that the meeting was originally



        24      scheduled for 4:00 o'clock.  And either myself or the



        25      potential client asked that it be moved up to 2:00

�                                                                     10









         1      o'clock, so I drew in there it's 2:00 o'clock.



         2         Q.  Okay.  And next to the 4:00 o'clock entry, it



         3      says, Paul Dulberg.  There's a dash, and then it says



         4      chain saw PI 6-28-11, dash.  What does that mean?



         5         A.  I oftentimes to distinguish cases try and



         6      summarize them by the nature of the case.  And chain



         7      saw -- I put chain saw because the client had called me



         8      and said that he was injured by a chain saw, which is



         9      horrifying and very memorable.  And the other reason why



        10      I remember it so well is because I -- I own a chain saw;



        11      and I have a two-and-a-half acre wooded lot, and I use



        12      my chain saw probably three, four times a month.



        13             So I'm intimately familiar with chain saws, and I



        14      was very interested in -- when this client described my



        15      worst nightmare, which was getting injured by a chain



        16      saw.  So I put chain saw to remind me what kind of case



        17      it was.  And the 6-28-11 would be the date that the



        18      client indicated the incident happened.  And, normally,



        19      I wouldn't put down the date of the incident in the



        20      client appointment number, but in 2015, that was past



        21      the -- the statute of limitations, which would be two



        22      years minimum in Illinois, generally speaking.



        23             And so that -- I -- I knew that the statute had



        24      run.  The first question I asked the client was, Was



        25      suit filed?  He said suit had been filed, and so -- but
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         1      wanted to discharge his attorney.  So I agreed to meet



         2      with him and discuss his case.



         3         Q.  Okay.  And you actually did meet with him on



         4      Thursday, February 26, 2015, correct?



         5         A.  Yes.



         6         Q.  And there's also a -- what appears to be a sticky



         7      note, which is also photocopied with this page.  Do you



         8      see some handwriting below the 4:00 o'clock entry?



         9         A.  Yes.



        10         Q.  Okay.  There's a name Paul and then a phone



        11      number and then some other language.  Can you tell me



        12      what that says and what it means?



        13         A.  So Mr. Dulberg could verify or not whether --



        14      whether that's his phone number.  But my belief is that



        15      that's Paul Dulberg's telephone number, which I jotted



        16      down in case I had to reschedule or the client didn't



        17      show up, and I could call and say where -- are you



        18      coming?  Printer and graphic design would -- would have



        19      to be what Paul said his occupation was.  There would be



        20      no other explanation for that.  David, I have a vague



        21      recollection as being the referral source.  There was a



        22      gentleman that did hardscaping around my property, and



        23      David put in a pond in front of my house.  And he lived



        24      in McHenry County, and, I believe, he was the one who



        25      referred Paul.  The mystery to me is 12 LA 178.  I mean,
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         1      that -- the LA letters are not -- due to workmen's comp,



         2      WC -- or -- or maybe that was the name of the case that



         3      was filed that he told me.  Because it would be a



         4      complete waste of my time to see him if suit hadn't been



         5      filed beyond the statute of limitations.



         6         Q.  Sure.



         7         A.  I think I jotted down -- and you gentlemen



         8      probably know this, that it -- perhaps it's the existing



         9      case that was filed?



        10         Q.  I can't say for sure.  But I do believe McHenry



        11      County uses the LA designation in their Law Division,



        12      and they have something to do with arbitration.  But --



        13         A.  Well, then that makes sense.  So that was some



        14      McHenry County case that he said was pending.



        15         Q.  Okay.  Fair enough.  And I don't want to



        16      speculate or testify myself, so -- for what it's worth.



        17      If I could direct your attention then to Exhibit 1.



        18      But, first, you noted that the chain saw accident was



        19      memorable.  Do you recall seeing any part of his injury



        20      to his arm, by chance?



        21         A.  I just -- as far as meeting with the client, I



        22      just have a vague recollection.  Like I said, I -- if



        23      he -- if he bumped -- bumped into me in the street, I



        24      would not recognize him.



        25         Q.  Okay.

�                                                                     13









         1         A.  So -- and no, I don't remember seeing the injury.



         2         Q.  Okay.  All right.  You decided ultimately not to



         3      accept his case, correct?



         4         A.  Correct.



         5         Q.  Did you send him a declination letter?



         6         A.  I call it a disengagement letter, but declination



         7      letter sounds very descriptive and accurate.  I guess



         8      they're interchangeable.  I -- I've always called it a



         9      disengagement letter.  I think your -- your word is



        10      better.  I'll use that from now on.



        11         Q.  Well, I think in my legal malpractice seminars



        12      engagement and disengagement is probably used more



        13      often, to be honest, so...



        14         A.  Disengagement suggests you've been engaged, and I



        15      was never engaged.  I like your word better.



        16         Q.  Good point.  In any event, this March 4, 2015,



        17      letter is your declination or disengagement letter,



        18      correct?



        19         A.  Correct.



        20         Q.  You never did accept Mr. Dulberg as a client?



        21         A.  No.



        22         Q.  Okay.  And you told him as much here in the



        23      letter?



        24         A.  Correct.



        25         Q.  Okay.  And if I could direct your attention to
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         1      the last sentence of the first paragraph, could you read



         2      that for me into the record?



         3         A.  The last sentence of the first paragraph?



         4         Q.  Correct.



         5         A.  I believe you should not have settled with the



         6      property owners for $5,000.



         7             Did you say the last sentence?  I'm sorry.



         8         Q.  The two last two sentences.



         9         A.  Two?  There are no other reasons -- there are



        10      other reasons for my decision.



        11         Q.  Okay.  And did you have an understanding as to



        12      who the parties were in the existing lawsuit when



        13      Mr. Dulberg came to see you?



        14         A.  So, again, my -- to the best of my recollection,



        15      he was cutting trees as a favor and he was injured and



        16      then was -- he sued the property owners -- or settled



        17      with the property owners for the med pay.



        18         Q.  Okay.



        19         A.  And -- and I -- I was concerned that that would



        20      have invited a motion to dismiss if suit was brought



        21      against the property owners fearful that they would



        22      argue that that the matter was settled.  But I -- I



        23      don't recall if he signed a release.  Those details I



        24      don't know.



        25         Q.  Okay.  Do you know when you drafted the letter
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         1      and how you drafted it?



         2         A.  So the -- because this is more or less a form



         3      letter, in -- in my opinion, the December 31st date



         4      was -- was a date relating to another client, and I just



         5      didn't change the date.  But the reason why the date of



         6      letter March 4th makes sense in terms of when the



         7      potential client came in was on -- on February 26th, so



         8      March 4th would have been about five days later.  And



         9      when you have a potential statute of limitations issue,



        10      it's advisable to get your declination letter -- see, I



        11      stole your word already -- get your declination letter



        12      out sooner than later.



        13         Q.  Okay.  And there was a weekend in between the



        14      date of your meeting and the date that the letter was



        15      finalized, correct?



        16         A.  Correct.



        17         Q.  Okay.  And did this letter get mailed to



        18      Mr. Dulberg at the address listed on the top of the



        19      letter?



        20         A.  To the best of my knowledge, yes.



        21         Q.  Okay.  And would that have just been sent by



        22      regular U.S. postal mail?



        23         A.  Correct.  If it was certified mail, the letter



        24      would so indicate.



        25         Q.  Okay.  So this would -- this letter was sent, to
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         1      the best of your knowledge, by U.S. Mail, First Class?



         2         A.  Yes.



         3         Q.  Did you ever communicate with Mr. Dulberg after



         4      you sent this letter to him?



         5         A.  Not to my recollection, no.



         6         Q.  Okay.  You -- he never contacted you in order to



         7      correct the date contained in the first paragraph?



         8         A.  No.



         9         Q.  Okay.  And he didn't contact you to further



        10      inquire as to the reasons for your declination of his



        11      case?



        12         A.  No.



        13         Q.  Okay.  Do you have any reason to believe that



        14      Mr. Dulberg wouldn't have received this letter from you



        15      within seven days of March 4, 2015?



        16         A.  That's a better question for the United States



        17      Postal Service than it is for me.



        18         Q.  I don't have --



        19         A.  I put it in the mail.  And it was out of my



        20      hands.



        21         Q.  How long have you been practicing law,



        22      Mr. Ferris?



        23         A.  Since 1986.



        24         Q.  And have you sent a lot of letters to clients or



        25      to opposing counsel or otherwise in your business during

�                                                                     17









         1      that time period?



         2         A.  Yes.



         3         Q.  Have you ever had any issues with the U.S. Postal



         4      Service not delivering letters, as far as you know?



         5         A.  Other than a letter being returned for the



         6      incorrect address, no.



         7         Q.  And this letter was not returned for any reason,



         8      correct?



         9         A.  To the best of my knowledge, no.



        10         Q.  Okay.



        11         A.  I -- I would have put that in the file and had



        12      been concerned that my declination was not communicated



        13      with the potential client.  I would have acted on that.



        14      So I -- I don't recall any of that happening.



        15         Q.  So because you were mindful of the statute of



        16      limitations issue, you wanted this letter to get to him



        17      as soon as it could?



        18         A.  Yes.



        19         Q.  Okay.  And you're -- do you believe he would have



        20      received this, barring any mistakes with the post



        21      office, he would have received it, at least, within 30



        22      days of March 4, 2015?



        23         A.  I -- I can't speak to the processing time of the



        24      postal service.  It's really not for me to say.



        25         Q.  If you thought that it might take as long as a
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         1      month to get to him, would you have sent it by certified



         2      mail?



         3         A.  No.  To -- to be honest, no, because I -- I think



         4      the rule is the mailing date.  And there -- from my end,



         5      there wasn't -- there wasn't any deadline that was



         6      coming up within a 30-day period that I -- I can recall,



         7      so the time was not of the essence.  But getting a



         8      letter out within a week, declining a potential case, I



         9      felt I was timely on my end.



        10         Q.  What is your expectation as far as delivery time



        11      when you send any letter by U.S. Mail?



        12         A.  Locally, two days.  Could be as fast as one day.



        13         Q.  Okay.  What about within the State of Illinois?



        14         A.  Two days, you know, statewide.  Nationally, two



        15      to three days -- then.  I think it's changed now very



        16      recently.



        17         Q.  Letters --



        18         A.  New stories -- new stories about the postal



        19      system slowing down, but that's now.



        20         Q.  So here in 2021, when you send a letter by U.S.



        21      Mail, it takes little bit longer than two or three days



        22      to get to its recipient?



        23         A.  According to the newspapers, yes.  Yeah.  It's a



        24      very political issue right at the moment, but it wasn't



        25      in 2015.
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         1                  MR. FLYNN:  I don't think I have any further



         2      questions.



         3                  THE WITNESS:  Okay.



         4                          CROSS-EXAMINATION



         5                          BY MR. TALARICO:



         6         Q.  Good afternoon, sir.



         7         A.  Good afternoon.



         8         Q.  My name is Alphonse Talarico, and I represent the



         9      Plaintiff.  And I want to go over some of the statements



        10      you've made in this deposition -- discovery deposition,



        11      just for clarifying.



        12             I'm looking at what has been submitted and marked



        13      as Exhibit 2, which appears to be your 2015 DayMinder.



        14      And I think you testified as to that; is that correct?



        15         A.  Yes.



        16         Q.  Okay.  I only see the excerpts from one page,



        17      that's the February 26th, which was a Thursday.  I



        18      believe it's marked as a Thursday.  My independent



        19      calendar says it was a Thursday.  So I'm not asking you



        20      if it was or not.  I'm just going to assume based on



        21      your daily reminder and the -- and my bar association



        22      daily reminder.



        23             You noted that he -- you were contacted for a



        24      chain saw personal injury matter.  And I believe you



        25      testified that the date he told you the accident took
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         1      place was June 28th, 2011; is that correct?



         2         A.  Yes.



         3         Q.  Okay.  Did -- how best -- how best connected



         4      with -- I was unclear.  Please clarify for me, did you



         5      meet with Mr. Dulberg on this day?



         6         A.  Yes.



         7         Q.  Did Mr. Dulberg have anybody accompany him on



         8      this day?



         9         A.  I have a vague recollection of the meeting, but



        10      I -- I -- he came alone, to the best of my memory.



        11         Q.  Okay.  And it's just asking a lot of you to



        12      remember a client that you -- you -- I mean, not a



        13      client, a client you -- you didn't choose to take.  But



        14      there's a need to ask you what you remember, so please



        15      bear with me.



        16             So he came alone.  You also testified that prior



        17      to that -- I don't want to put words in your mouth.



        18      Attorney to attorney to attorney, three attorneys, no



        19      words in your mouth.



        20             Did he call on a different day to set up the



        21      appointment?



        22         A.  Yes.



        23         Q.  Okay.  Do you have any recollection of that, what



        24      day he called?



        25         A.  I don't note that.  I'll get a telephone call.

�                                                                     21









         1      I'll screen the call.  And if it sounds like a case that



         2      is a potential, viable case, I will write -- I'll ask



         3      the client when are you available to meet.  And then I



         4      will -- I will put the entry in my calendar.  But I



         5      don't enter when the call came in.



         6         Q.  Now, do you still retain the entire 2015 daily



         7      minder, if you would?



         8         A.  Yes.  I have it.  I have it right here.



         9         Q.  Do you -- are there other occasions in that 2015



        10      daily minder where you had contact, where you wrote down



        11      a contact with Mr. Dulberg?



        12         A.  I -- I did search the file to -- excuse me -- the



        13      calendar.  And I see no other entries for Mr. Dulberg



        14      other than the entry which was provided.  And I wasn't



        15      trying to -- I was trying to be somewhat cautious with



        16      regard to client confidentiality, which is why I cut off



        17      the page.  And I did put another client's name on the



        18      same page, but that's public record.  He was charged



        19      criminally, so I'm not worried about any ARDC on that.



        20      But, you know, I can -- I can just -- I can hold up, if



        21      you could see the -- the page behind it, and there's no



        22      entries for Mr. Dulberg.



        23         Q.  Thank you, sir.



        24         A.  And then this is the page on the opposite --



        25      with -- with the note and Mr. Dulberg, the entry.  I'm
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         1      sorry.  I don't know how to post it on Zoom.



         2         Q.  Neither do I, sir.  Neither do I.



         3         A.  All right.



         4         Q.  So -- but -- okay.  I saw it.  Thank you.



         5                  MR. TALARICO:  Mr. Flynn, did you have an



         6      opportunity to see what was being displayed?



         7                  MR. FLYNN:  I did.  Thank you.



         8                  MR. TALARICO:  Okay.



         9      BY MR. TALARICO:



        10         Q.  Well, you already showed me the answer to my next



        11      question, so I'll pass by.  I was going to ask you



        12      what's under the sticky, but you already showed me



        13      what's under the sticky, correct?



        14         A.  Nothing.



        15         Q.  Nothing.  That's right.  Thank you.  Let's move



        16      on to Exhibit 1.  By the way, if it turns out that --



        17      that you have a recollection of a later contact between



        18      you and Mr. Dulberg, I'd like you to keep -- give that



        19      document, so I can subpoena it, if necessary.  If it's



        20      something like that that evolves during this discussion



        21      or something thereafter, I think that would be the



        22      appropriate thing to do for a lawyer.



        23             I want to draw your attention to Exhibit 1.



        24      There is a date on that that says March 4, 2015.  You



        25      believe -- you testified you believe that's the day that

�                                                                     23









         1      you drafted this letter?  Did you actually -- I'm sorry.



         2      Let me -- what I'm trying to get to is, did you type the



         3      letter up?  Or did you give it to -- maybe just do some



         4      type of dictation and have someone type it up for you?



         5         A.  I do have a secretary that types letters for me.



         6      I either dictated it or took the form, disengagement



         7      letter, and made hand changes to it, which the secretary



         8      would have changed, and then I signed it.  But March 4th



         9      would have been the date that it went out in the mail.



        10         Q.  Okay.  Thank you.  And you testified that you



        11      sent it by regular mail to Mr. Dulberg?



        12         A.  Yes.



        13         Q.  Okay.  So if it was regular mail, which we can



        14      eliminate who signed for it -- and it was -- again, I



        15      just want to make sure I have the facts right, because I



        16      believe you testified that it never was returned to you.



        17      So your assumption was that it was properly delivered?



        18         A.  I can only assume that.



        19         Q.  Right.  I understand that.  Sure.  But I guess



        20      the one question you can answer is it never was returned



        21      to you?



        22         A.  Which it was not; that's correct.



        23         Q.  Thank you.  On Exhibit 1, sir, the accident



        24      referred to, it does not correspond with your daily



        25      reminder and with your recollection of the date he told
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         1      you the accident took place.  And you have no



         2      explanation as to what January 24th, 2013, had to do



         3      with Paul Dulberg?



         4         A.  Oh, I don't think I was asked about that -- that



         5      date but --



         6         Q.  I get to now ask you.



         7         A.  Yeah.



         8         Q.  It says -- Exhibit 1 says, your accident of



         9      January 24, 2013.  Is that correct?  Is that what it



        10      says?



        11         A.  That's what my letter says, yes.



        12         Q.  And isn't it correct, sir, that Exhibit 1, your



        13      daily reminder, it has the date of accident -- well,



        14      refer -- refers to 6-28 of 2011?



        15         A.  Correct.  So in my opinion, what happened was --



        16      this is a form letter.  The disengagement or declination



        17      letter is a form letter to which I use over and over.



        18      And apparently, I made a mistake by indicating -- well,



        19      I don't know what the accident date is.  You gentlemen



        20      know when it was.  So if the date's wrong, it's wrong,



        21      because it wasn't change on the form letter.



        22         Q.  Isn't it true that the date of accident reported



        23      to you by Dulberg on your daily reminder, 6 -- June



        24      28th, 2011, that's what he told you?



        25         A.  To the best of my recollection, correct.
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         1         Q.  And you testified that you believe the December



         2      31st, 2014, date, as far as consulting, is a typo, and



         3      you have no entry in your 2014 daily reminder for



         4      December 13th -- 31st, I'm sorry -- New Year's Eve,



         5      which by the way, I checked it, the late bar association



         6      was even closed on that day, that you did not have a



         7      meeting with him on that day, on New Year's Eve?



         8         A.  Correct.



         9         Q.  Okay.  In your letter, sir, which is Exhibit 1, I



        10      draw your attention to that.  I believe the first



        11      sentence you speak to -- you speak to Mr. Dulberg



        12      capsulizing what his conversation was with you -- was



        13      about -- was about, it -- and that stated -- it states,



        14      your personal injury case.  Is that correct?



        15         A.  Yes.



        16         Q.  But in your conversation with Mr. Flynn



        17      responding to his questions, you were talking about a



        18      statute of limitations.  What statute of limitations



        19      were you talking about?



        20         A.  My understanding of the statute of limitations is



        21      for personal injury, it's two years in the State of



        22      Illinois.  I -- I don't even remember where this



        23      happened, if it was in McHenry or -- then it would have



        24      been Illinois, and a two-year statute would have



        25      applied.
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         1         Q.  Okay.  So what I'm getting at is Mr. Dulberg



         2      talked to you about a personal injury matter; is that



         3      correct?



         4         A.  Yes.



         5         Q.  And the statute you're referring to is a personal



         6      injury statute in the State of Illinois, correct?



         7         A.  Yes.



         8         Q.  Okay.



         9         A.  There are exceptions, of course, to the general



        10      rule, the discovery rule and so forth.



        11         Q.  Your letter of Exhibit 1, the letter of March



        12      4th, it says in the second to last sentence, I believe



        13      you should not have settled with the property owners for



        14      $5,000; is that correct?



        15         A.  Yes.



        16         Q.  Were you analyzing Mr. Dulberg's case based on



        17      the financial aspects of a personal injury case.  Is



        18      that why you declined it?



        19         A.  I was concerned with two things.  One, proving



        20      liability, that's No. 1; and No. 2 was when he told me



        21      that he accepted $5,000 from the property owners, that's



        22      a very common med pay amount, and, as you know, med pay



        23      is paid out without regard to fault as long as the



        24      injury occurred on the property.  And when he told me



        25      that, I was concerned that the property owners would
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         1      file a motion to dismiss if that $5,000 was construed as



         2      a settlement.



         3             As you know, Counsel, sometimes release language



         4      is included in a med paycheck -- or it's included in the



         5      release that's sent with the med paycheck.



         6             And so I was just very concerned about it.  And I



         7      just -- you know what, most disengagement letters are



         8      very generic.  This is very unusual for me to comment on



         9      any specifics of the case.  But I -- I was very



        10      sympathetic to this injury for reasons stated.  And the



        11      gentleman was referred by a guy who did great work for



        12      me.  And so I was trying to be as helpful as I possibly



        13      could by saying that.



        14         Q.  Okay.  That brings us back to Exhibit 2.  With



        15      all due respect, sir, the name David -- let me get back



        16      to Exhibit 2.  On the sticky note you had -- you



        17      testified earlier today that you believe that it was



        18      someone who referred Mr. Dulberg to you.  Do you recall



        19      the name of the defendant in the case that Mr. Dulberg



        20      brought to you and asked you to take over?  Do you



        21      recall the name of the defendant?



        22         A.  No.



        23         Q.  Would you be surprised to know that his name was



        24      David?



        25         A.  That -- that could be the reason I wrote down
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         1      David.  You could be absolutely correct on that.



         2         Q.  Okay.



         3         A.  Versus the referral source.  I was -- I was



         4      guessing, basically.



         5         Q.  Okay.  So at that time, you did not have any



         6      personal dealings, knowledge, or whatever with a David



         7      Gagoan, who is a defendant in this matter?



         8         A.  I have no idea who that is.



         9         Q.  Okay.  Thank you.  The last sentence, there is --



        10      it's kind of an open-ended statement by you saying,



        11      There are no -- there are other reasons for my decision.



        12      Do you recall what those other reasons, the unstated



        13      ones, were?



        14         A.  Yes.  As I mentioned before, that would have been



        15      the liability concern.  How do you prove liability?  It



        16      just wasn't clear to me that the property owners were --



        17      were negligent.  There -- there would be a potential



        18      assumption of risk anytime you use dangerous equipment,



        19      so on, and so forth.



        20         Q.  Exhibit 1, your letter of March 4th, the last



        21      paragraph, the last sentence you state, We recommend



        22      that you attempt to settle the case at the upcoming



        23      pretrial conference with your current attorney; is that



        24      correct?



        25         A.  Yes.
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         1         Q.  Okay.  Could you -- could you enlighten us



         2      what -- what did you know about the pretrial conference,



         3      and then what did you know about his current attorney?



         4         A.  So the only way that I would have known that is



         5      by Mr. Dulberg telling me he had an upcoming pretrial



         6      conference.  And so I do remember him telling me a



         7      pretrial conference was scheduled.  But for whatever



         8      reason, he did not have confidence or faith in the job



         9      his current attorney was doing.  But I -- I was



        10      encouraging him to get the case settled because there



        11      was questionable liability in my opinion.



        12         Q.  And at the time you wrote this letter, did you



        13      know what the pretrial offer from Mr. Gagoan was?



        14         A.  No.



        15         Q.  May I ask -- I will ask.  You said you signed



        16      this.  This is your handwriting.  You signed it.  Who is



        17      C. L, or who was C. L.?



        18         A.  The secretary.



        19         Q.  What was her name?  Is she still employed?



        20         A.  No.  And I'm trying to think of -- what -- what



        21      the former secretary would have been back then.  Sorry.



        22      My memory is fading.



        23         Q.  It's a lot to ask of anyone to go back.



        24         A.  I don't -- I don't remember.



        25         Q.  Okay.
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         1         A.  But that -- that would be the secretary's



         2      initials.



         3         Q.  Okay.  You testified today that you, personally



         4      -- no.  Wait.  I'll ask, did you testify today that you,



         5      personally, mailed this letter to Mr. Dulberg?



         6         A.  Yes.



         7         Q.  Okay.  Calling your attention to Exhibit 1, you



         8      have Mr. Dulberg's address listed as 3416 West Elm



         9      Street in McHenry, Illinois 60050; is that correct?



        10         A.  Yes.



        11         Q.  Do you know who lives at -- who -- who owns the



        12      property at 3416 West Elm Street in McHenry, Illinois



        13      60050?



        14         A.  I have no idea.



        15         Q.  Would it surprise you if this was the address of



        16      the law firm that was currently representing Mr. Dulberg



        17      in the matter that he brought to you?



        18         A.  It would surprise me.



        19         Q.  Would it surprised you if this is the address of



        20      Tom Popovich's law firm at the time?



        21         A.  It would, yeah.



        22         Q.  So according to your testimony, you sent this



        23      letter to Mr. Popovich and not to Mr. Dulberg?



        24         A.  I sent the letter to the address the potential



        25      client provided me.  I don't make up addresses.  So he
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         1      provided me the address.  I had no correspondence or



         2      anything from his attorney.  I had no idea who his



         3      attorney was.



         4         Q.  Earlier to Mr. Flynn's questioning, you



         5      indicated, although you didn't give any guarantees, but



         6      you have faith in the U.S. postal department delivering



         7      letters to the addresses they're addressed to, yes?



         8         A.  Sure.  Yes.



         9         Q.  Okay.  And this letter did not get returned to



        10      you?



        11         A.  Correct.



        12                  MR. TALARICO:  I have no further questions.



        13                  MR. FLYNN:  I have a few follow-up



        14      questions, Mr. Ferris.



        15                        REDIRECT EXAMINATION



        16                            BY MR. FLYNN:



        17         Q.  Were you aware that Dulberg was being represented



        18      by Tom Popovich or his law office at the time that he



        19      saw you?



        20         A.  I have no recollection of who his lawyer was.  I



        21      don't even know that he mentioned who his lawyer was.



        22         Q.  Did he have any complaints about his current



        23      lawyer at the time he met with you on February 26, 2015?



        24         A.  Well, just by the very fact he is meeting with me



        25      indicates there is an issue.  There would be no reason
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         1      for -- it's not like Mr. Dulberg was a friend and I was



         2      giving him a second opinion.  I -- I've only met him the



         3      one time.  And I still think he might have been referred



         4      by my hardscaper.  But he obviously had an issue with



         5      his lawyer, or he wouldn't be in my office.



         6         Q.  Well, did he voice any complaints about that



         7      lawyer?



         8         A.  I don't remember specifically.  But he clearly



         9      was shopping for another attorney.



        10         Q.  Okay.  Would it be fair to say that you were



        11      critical of the fact that he had settled against --



        12      settled with the property owner defendants for $5,000?



        13         A.  Yes.



        14         Q.  As you sit here, you don't know if that



        15      settlement was for med pay or if it was just a blanket



        16      settlement release?



        17         A.  He -- he told me he settled with the property



        18      owners for 5,000.  Again, I -- I -- I didn't -- the only



        19      way I would have known that is from Mr. Dulberg.  So



        20      that concerned me, the fact that he -- a client who is



        21      coming with a potential personal injury claim saying he



        22      already settled with -- maybe it was one defendant and



        23      there were other potential codefendants.



        24             But the fact that there is a settlement would



        25      have -- if a client uses that word, obviously, any
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         1      plaintiff's attorney would be greatly concerned with



         2      that.  If you settle, there's no case.  It's over.  You



         3      settled.



         4         Q.  Okay.  You didn't know what the status of any



         5      ongoing case against remaining defendants was at that



         6      time other than that there was a pretrial upcoming,



         7      correct?



         8         A.  Right, exactly.



         9                  MR. FLYNN:  No further questions.



        10                  MR. TALARICO:  No questions.



        11                  MR. FLYNN:  Signature?



        12                  THE WITNESS:  Waive.



        13                  MR. TALARICO:  Waive.



        14                  MR. FLYNN:  Witness has waived signature.



        15      Thank you for your time, Mr. Ferris.



        16                  MR. TALARICO:  I sorry.  Wait, Mr. Flynn.  I



        17      didn't mean to say -- that was me saying waived, not



        18      Mr. Ferris.  I don't want -- I don't want a mistake.



        19      Mr. Ferris, the question is signature to you.  I mumbled



        20      waive, but that was me.  Okay?  Excuse me.  Excuse me.



        21                  THE WITNESS:  It's a knee-jerk reaction.  I



        22      get it.



        23                  MR. FLYNN:  I thought I heard Mr. Ferris



        24      also say that he was waiving signature.



        25                  THE WITNESS:  I did say -- I did say waive.
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         1                  MR. TALARICO:  That's why I just want to



         2      clarify I'm not waiving on your behalf.  I'm sorry.



         3                  MR. FLYNN:  Thank you.  I'll take a copy,



         4      ma'am.  Mini-script with a word index.



         5                  MR. TALARICO:  Same.



         6                           (Witness excused.)
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