Date : 4/3/2022 12:58:45 PM

From : "Alphonse Talarico"

To : "Paul Dulberg"

Subject : Draft Motion to Compel

Attachment : Draft Motion to Compel April 3 2022.pdf;

Dear Mr. Dulberg,

Your thoughts on this draft are humbly requested.
Sincerly,

Alphonse A. Talarico




IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C., and HANS MAST

N N N N N N N S N N N

Defendants.

PLAINTIFF’S MOTION TO COMPEL DEFENDANTS TO ANSWER ADDITIONAL
OUTSTANDING WRITTEN DISCOVERY AND TO EXTEND THE TIME FOR
OUTSTANDING WRITTEN DISCOVERY TO BE COMPLETED

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.
Talarico, and for his Motion To Compel and for an Extension of Time to Complete
outstanding written Discovery states as follows:

1) On January 4, 2022 this Honorable Court allowed Plaintiff 10 additional
Interrogatories and 10 additional Request to Produce in lieu of a Court Order to depose
Plaintiff's former attorney Julia Williams of the Clinton Law Firm. (Please note: the
Report of Proceeding for January 4, 2022 is part of the official court file paid for by

Plaintiff and equally available to all parties.)





2) This Honorable Court stated its inability to resolve whether or not she (Julia
Williams) waived the requirement for that (the Gooch Discovery and the “pages of pink
paper” numbering in excess of 100 pages contained within POP1-1455) discovery
response without a deposition of Ms. Williams.

3) POP1-1455 is Defendants The Law Office of Thomas J. Popovich, P.C. and Hans
Mast’s mirror image Responses to Plaintiff's First Set (Clinton’) of Document Requests
filed and served on May 29, 2019. (Please see Plaintiff's Exhibit A attached.)

4) On January 4, 2022 this Honorable Court asked Defendants’ Counsel the
following question, "So your response is, here is the entire file.” (Please see Report of
Proceedings January 4, 2022 page 22 line 13-14)

5) On January 4, 2022 in response to the above question Counsel for the
Defendants responded, “Right, these were not specific. If they had been more specific, |
would have broken down Bates ranges for particular things, but | think it's kind of silly.
And 1400 pages is really not that much in the grand scheme of things.” (Please see
Report of Proceedings January 4, 2022 page 22 line 15-19)

6) On January 4, 2022 Counsel for the Defendant’s stated, “She (Julia Williams)
thought that there were some blank pages contained in our large production, and this
production included transcripts from depositions of several doctors and other witnesses
we obtained at out expense and then produced to her. She didn't take copies of
everything, but we gave her the opportunity to inspect the file live.” (Please see Report

of Proceedings January 4, 2022 page 5 line 17-23)





7) Defendants have failed to file the required Notice of Service of Discovery
Documents and Plaintiff's file contains only the aforesaid 1455 documents with 100 plus
“pages of pink paper” therein.

8) Defendants have failed to file a notice regarding what documents Julia Williams
didn’t take copies of or a Supplemental Response to Plaintiff's First Set (Clinton’) of
Document Requests.

9) Therefore, in addition to Plaintiff's former attorney Julia Williams agreement to
withdraw the “Gooch Discovery” there is a second agreement to refuse to take copies of
additional documents that are part of Defendants’ file in this matter and not included in
POP1-1455.

10) On January 4, 2022 this Honorable Court stated to Plaintiff's attorney, “But this
is on potentially waived discovery (by Julia Williams), so, again, we are just going to
start fresh. I'll give you ten supplemental production requests. You can ask what you
want, the way you want, and you'll get specific answers.” (Please see Report of
Proceedings January 4, 2022 page 28 line 18-22)

11) Defendants’ answers to Plaintiff's Court allowed 10 additional Interrogatories and
10 additional Request to Produce are non-responsive as follows:

A) Defendant Hans Masts’ Responses to Plaintiff Paul Dulberg’ Request to Produce
numbers 2 and 3 are mirror image responses but the Requests are not mirror image
Requests (and contrary to Defendants’ Counsel declaration see #5 above).

A1) Request to Produce #2 seeks “All Discovery served upon Defendants by you

[emphasis added] on behalf of Paul Dulberg in the underlying matter ...”





A2) Request to Produce #3 seeks “All Discovery served upon Defendants by Co-
Defendants [emphasis added] in the underlying matter...” (Please see Plaintiff's Exhibit
B attached);

B) Defendant Hans Masts’ answer to Paul Dulberg’s Request to Produce number 4
which seeks “Any and all investigation(s) and/or analysis done to discover all
Defendants assets and/or net worth before advising Paul Dulberg to settle his suit
against Defendants William McGuire and Caroline McGuire is * All three defendants
were deposed in the underlying case.

Plaintiff did not ask if any Defendants were deposed in the underlying case and if
there were specific pages and lines in response within the three depositions then it is
incumbent upon counsel to so specify the location. (Please see Plaintiff's Exhibit B
attached);

C) Plaintiffs Request to Produce #3 to Defendant The Law Office Of Thomas J.
Popovich P.C. is “Please produce the unredacted front and back of any and all
settlement checks paid by the Defendants William McGuire and Caroline McGuire or by
anyone on their behalf in settlement of the underlying matter.”

C1) Defendant The Law Office Of Thomas J. Popovich P.C. continues to hide the
response to this question, by refusing to respond and raising objections in direct
violation of this Honorable Courts instruction (see #12 above).

C2) Defendants continue to redefine Plaintiff's questions in a way they decide should
be answered as Plaintiffs seek “any and all settlement checks [emphasis added)]”
Defendants refuse to answer whether there was more than one settlement check and

refuse to display the back of the one check they rely upon.





Defendants falsely state that the front and back “of settlement check” is displayed in
POP 658. (Please see Plaintiff's Exhibit C attached);

D) Defendant The Law Office Of Thomas J. Popovich P.C. continues to answer
Plaintiffs Request to Produce in non-responses this time in opposite of what they
continue to claim are proper responses and this time hiding the fact that the prior
Request To Produce answers were incomplete while at the same time claiming they are
complete.

Plaintiffs Request to Produce to The Law Office of Thomas J. Popovich number 4 is
“Unless otherwise produced pursuant to requests set forth above, produce any other
documents including work produce [sic], which pertains in any way to the underlying
case or this cause of action” (Please see Plaintiff's Exhibit C attached).

D1) Again Defendant claims that Plaintiff's Request is duplicative in violation of Rule
201 and this court’s order.

This is a false statement as this Honorable Court stated that, “But this is on
potentially waived discovery (by Julia Williams), so, again, we are just going to start
fresh. I'll give you ten supplemental production requests. You can ask what you want,
the way you want, and you'll get specific answers.” (Please see Report of Proceedings
January 4, 2022 page 28 line 18-22).

A fresh start is not duplicative of question allegedly answered by Defendants.

Defendants’ paradoxical statements are that POP 1-1455 are complete (Please see
#4 and #5 above) and that Julia Williams declined to take production that included
transcripts from depositions of several doctors and other witnesses (Please see #6

above)





On information and belief there were (5) five or more depositions of doctors (Karen
Levin, M.D., Dr Scott Sagerman, Dr Kathy Kujawa, Marcus G. Talerico, M.D., Apiwat
Ford, DO) plus unnamed witnesses and responses to served subpoenas that are not
contained in POP1-1455.

Defendants again rely upon some agreement between Defendants’ Counsel and
Plaintiff's former attorney Julia Williams of the Clinton Firm which agreement has not
been provided to this Honorable Court not to Plaintiff Paul Dulberg as a reason that the
avowed complete file (POP1-1455) is incomplete.

Therefore, the true statement is that POP 1-1455 is complete as to an alleged
agreement between Defendants’ Counsel and Plaintiff's former attorney Julia Williams
of the Clinton Firm.

E) Defendant Hans Mast’'s Answer To Plaintiff's Court Ordered Additional
Interrogatories #1 is non-responsive as unintelligible.

E1) Plaintiff has conducted an exhaustive search to locate Mast’s response without
success. Mast's response is “ See also Mast's response to Supplemental Request to
produce no.2 relative to the discovery, which was conducted in the underlying case,
including the depositions of various treating physicians” (Please see Plaintiff's Exhibit D
attached)

E2) Additionally, Defendant Hans Mast's Answer To Plaintiff's Court Ordered
Additional Interrogatories #1 is non-responsive because it does not comply with specific
instructions contained in Plaintiff's Interrogatories on page 4 as required.
ADDITIONAL INSTRUCTION: WHENEVER AN INTERROGATORY RESPONSE IS

SUBSTANTIATED/ESTABLISHED BY A DOCUMENT AND THAT DOCUMENT HAS





BEEN PREVIOUSLY TENDERED PLEASE GIVE THE EXACT NUMBER(S) OR
RANGE OF NUMBER(S) PREVIOUSLY STAMPED WITHIN POP 1-POP 1455.
(Please see Plaintiff's Exhibit D attached)

F) Defendant Hans Mast’'s Answer To Plaintiffs Court Ordered Additional
Interrogatories #3 is non-responsive as violating this Honorable Court’s direct instruction
as stated “You can ask what you want, the way you want, and you'll get specific
answers.” (Please see Report of Proceedings January 4, 2022 page 28 line 18-22).

G) Defendant Hans Mast's Answer To Plaintiffs Court Ordered Additional
Interrogatories #4 is non-responsive as violating this Honorable Court’s direct instruction
as stated “You can ask what you want, the way you want, and you'll get specific
answers.” (Please see Report of Proceedings January 4, 2022 page 28 line 18-22).

G1) Additionally, Defendant Hans Mast’s response to “See also, Popovich
documents 205 to 304 and Hans Mast’s deposition testimony pages 50, 51, and 52"
(Please see Plaintiff's Exhibit D) again raises the issue of whether there is information
on the blacked-out pages in POP1-1455 that the Defendants are hiding or whether the
blacked-out pages are “page dividers” as described to this Honorable Court by Counsel
for Defendants. Counsel for the Defendants stated “I met her (Julia Williams of the
Clinton Firm) at my client’s office. She went through it. And then as we represented that
these were blank pages were actually just dividers in the original physical file, she was
satisfied, and we moved on.” (Please see Report of Proceedings January 4, 2022 page

5 line 24 to page 6 line 4)





G2) POP 207, 209, 211, 215, 219, 222, 225 230, 239, 248, 252, 257, 261, 265,
267, 270, 273, 277, 281, 285, 298, 300, and 303 are blacked out pages within POP1-
1455 and therefore non-responsive answers or hidden documents.

H) Defendant Hans Mast's Answer To Plaintiff's Court Ordered Additional

Interrogatories #7 is non-responsive as Plaintiff Clearly limits the requested response to
facts, but Defendant refuses to give legal conclusions. (Please see Plaintiff's Exhibit D
attached)

H1) Additionally, Defendant Hans Mast's answer #7 is non-responsive because
the objection is said to be based upon the attorney-client privilege.

The attorney-client privilege belongs to the client and when a former client sues
the attorney for malpractice said privilege is waived.

If the relied upon attorney-client privilege is other than between Plaintiff Paul
Dulberg and Defendant Hans Mast then Mast is required to submit a privilege log which
Defendant Mast has not done.(Plaintiff respectfully requests that this Honorable Court
takes Judicial Notice of the facts stated in Plaintiff's paragraph H1 above pursuant to
llinois Rules of Evidence 201)

H2) Defendant’s continued use of hidden concepts should be stricken .

« Defendant’s theory which WILL [emphasis added] be argued in its EXPECTED
[emphasis added] motion for summary judgment in this case” is non-responsive.

H3) Defendant’s answer “...see Dulberg’s discovery deposition in this case which
WILL [emphasis added] form the basis with supporting facts establishing Dulberg’s
consent to settle with Caroline and William McGuire” is non-responsive because again

Defendant relies upon what will happen in the future and because it does not specify





where in Plaintiff Paul Dulberg’s deposition Defendant Hans Mast is referring to in
violation of the following:

ADDITIONAL INSTRUCTION: WHENEVER AN INTERROGATORY RESPONSE IS
SUBSTANTIATED/ESTABLISHED BY A DOCUMENT AND THAT DOCUMENT HAS
BEEN PREVIOUSLY TENDERED PLEASE GIVE THE EXACT NUMBER(S) OR
RANGE OF NUMBER(S) PREVIOUSLY STAMPED WITHIN POP 1-POP 1455.
(Please see Plaintiff's Exhibit D attached)

l) Defendant The Law Office of Thomas J. Popovich P.C.’s Answer To Plaintiff's
Court Ordered Additional Interrogatories #2 is non-responsive as it states “...that
POPOVICH [emphasis added] was the supervising partner in the firm.” (Please see
Plaintiffs Exhibit E attached)

11) On information and belief there was more than one Popovich licensed
attorney in the firm, in lllinois and In the United States of America during the relevant
times herein. (Plaintiff respectfully requests that this Honorable Court takes Judicial
Notice of the facts stated in Plaintiff's paragraph 11 above pursuant to lllinois Rules of
Evidence 201)

J) Defendant The Law Office of Thomas J. Popovich P.C.’s Answer To Plaintiff's
Court Ordered Additional Interrogatories #3 is non-responsive because the objection is
said to be based upon the attorney-client privilege. (Please see Plaintiff's Exhibit E
attached)

The attorney-client privilege belongs to the client and when a former client sues

the attorney for malpractice said privilege is waived.





If the relied upon attorney-client privilege is other than between Plaintiff Paul
Dulberg and Defendant The Law Office of Thomas J. Popovich P.C. then Respondent
is required to submit a privilege log which Respondent has not done.(Plaintiff
respectfully requests that this Honorable Court takes Judicial Notice of the facts stated

in Plaintiffs paragraph J above pursuant to lllinois Rules of Evidence 201)
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