Date : 4/15/2022 1:54:48 PM

From : "Paul Dulberg"

To : "Alphonse Talarico"

BCec : "Paul Dulberg" , "Tom Kost"

Subject : TIF district

Attachment : public_letter.pdf; ATT00002.txt;

Dear Mr Talarico,

The other day we spoke on the phone about a possible new set of 4 Clients that own 5 homes on a proposed new TIF
district in Mt Prospect IL.

I didn’t have all the specifics to fill you in with but now I do.

Please find the attached file named:
public_letter.pdf

This letter has been sent to the printer and is being mailed to every address within Mt Prospect, IL. prior to the
boards vote on the proposed TIF district.

It is also being distributed to other individuals.

The letter demonstrates exactly how the study conducted by SB Friedman and the report it generated is fraudulent
and the creation of this TIF District is in violation of both Statutory and ruling Case law.

If the board vote on the TIF district passes the homeowners will need adequate representation and all are in
agreement to immediately and jointly file suit.

I have sent this to you so that you are informed of the facts in the event that you are contacted by the homeowners
for representation.

Thank you,
Paul




This letter is to inform Mount Prospect City Hall supervisors and elected officials of your obligations
under Illinois law with respect to the newly proposed TIF district. It is also to inform fellow Mount
Prospect residents of certain important details of the proposed TIF district about which, by law, you
have the right to know.

I and my neighbors received a certified letter from Mount Prospect City Hall on April 5th, 2022,
informing us of a public hearing on a newly proposed TIF district in South Mount Prospect.

I came to City Hall to find out how this would affect me and my neighbors.

I was directed to a city official named Conner Harmon, who informed me and my daughter that I had
nothing to worry about as the TIF district wouldn't affect the owners of the 5 homes which are included
within the district. He told me that the only reason these properties were included in the proposed
district was to connect the largely industrial region to the south of us to the commercial-park region to
the north of us. It was simply a way to include those two zones into a single district.

It was only a few days later that I read the more detailed report available at City Hall called "South
Mount Prospect Redevelopment Project Area". I noticed that on page 13, all 5 of our houses were
identified as being "below code". On page 12 of the report 3 of the 5 homes are identified as being on
"parcels with deterioration" and that on page 15 all 5 of our homes are identified as having "inadequate
utility services". The labeling of our homes this way seemed so absurd to me that I immediately asked
to meet with the most senior official at City Hall overseeing this proposed TIF district.

At this second meeting I met with Conner Harmon and his supervisor ,William J. Cooney, who
identified himself as the one person at City Hall with the most knowledge of the report. I pointed out
the misrepresentations of the 5 homes in the report. Unlike my first meeting where I was told that the
only reason our houses were included in the district was to join the region north of our homes with the
region to the south of our homes, this second meeting was quite different in tone. Instead, Mr Cooney
seemed to imply that the description of our homes in the report was accurate. I told him we can drive
over there together right now and he can personally show me how all 5 of these homes are "below
code" and he can show me the deteriorating condition of 3 of the parcels and inadequate utilities of all
5 homes himself. He took no interest in doing that. He then turned to me and said "What is your
problem with TIF?" At that moment I stood up and left the room, having quickly realized there isn't a
single person at City Hall capable of having a legally intelligible conversation on how the proposed TIF
district would affect the owners of the 5 homes in question.

Now consider, 3 of these homeowners are elderly. Two of them have been living in their homes since
the mid 1960s and two others have owned homes since the 1980s. As I was able to verify, not a single
homeowner was able to read the details of the report or understand the legal consequences of how their
homes are described in the report.

I am not an attorney but I have quite a bit of experience in researching statutory law and case law and
in courtroom proceedings. Within a single day I was apparently able to gain more knowledge of the
relationship between TIF districts and laws on eminent domain than anyone employed at City Hall. 1
would like to share with you what I discovered in my own research.





Since I met with officials from City Hall twice and was told two different and incompatible reasons
why our homes were included in the proposed TIF district, both of which were legally unintelligible, I
set out to answer the following questions:

Why was I first told that the only reason our houses were included in the proposed TIF district by one
official, and then told that it was because our homes are "below code", on a "deteriorating parcel" and
"lack adequate utilities" by his supervisor?

Why were none of the homeowners informed that their houses are "below code" from the mid 1960s to
2022, only to find out that all 5 houses are suddenly considered "below code" by S B Friedman in the
'South Mount Prospect Redevelopment Project Area' Eligibility Report in April, 2022, only a couple of
weeks before a possible vote on adopting the plan for at least the next 23 years?

How is it that none of the residents of the 5 homes, who have been living in their homes quite
comfortably all this time, realized that all 5 of these homes "lack adequate utilities", and no city official
ever mentioned it to them until the S B Friedman report first pointed it out?

Why didn't any city official notify any homeowner that their homes were "below code" or give any
specificity as to how they were "below code" in a way that would allow the owners to address any code
violations?

In the course of my research I believe I have found the answers to these questions and the remainder of
this letter is to inform you what the best, most legally intelligible answers seem to be.

1) THE NEWLY PROPOSED SOUTH MOUNT PROSPECT TIF DISTRICT IS IN VIOLATION OF
THE "BUT FOR" CLAUSE OF THE TIF ACT

The following 3 quotes give an excellent general summary of the TIF act in Illinois:

"The TIF Act was established in January 1977 to “provide municipalities with the means to eradicate
blighted conditions by developing or redeveloping areas so as to prevent the further deterioration of
the tax bases of these areas and to remove the threat to the health, safety, morals, and welfare of
the public that blighted conditions present.” 65 ILCS 5/11-74.4-2(a),(b),(c) (West).”!

“The stated purpose of the Tax Increment Allocation Redevelopment Act, 65 ILCS 5/11-74.4-1 et seq.
(West) hereinafter referred to as the TIF Act, in the State of Illinois is to provide a mechanism for local
governmental units in Illinois to spur economic development, in specific geographic areas that are
deteriorating and/or declining, by providing gap financing for projects that would not occur
without such public assistance."”





"To be designated as a TIF district, the municipality must demonstrate the existence of the
statutory factors and that “but for” the establishment of the TIF district, the conditions in the
district will not be addressed. In other words, without the TIF, development or redevelopment
would not occur."

Please see the map on the next page called ‘exhibit 1°. It is a copy of page 7 of the Eligibility Report.
The yellow region is entirely owned by these homeowners. We have been approached by developers in
the past as we will be in the future. We all know that we are in possession of valuable land sought after
by developers. We have not taken any of these offers thus far only because we like to live where we
are.

We have an excellent and unique piece of land with a multi-million dollar recreational complex with a
large indoor swimming pool, basketball courts, racketball courts, an indoor jogging track and children's
summer camps directly across the street. I can see people swimming in the indoor pool out of my
front window. We have indoor tennis courts behind our houses. We have a wide variety of services
including a variety of good grocery stores, clothing stores, and a wide variety of international cuisine
within walking distance. We were approached by a developer that wished to build 3 towers on our
land. If we publicly announced our collective willingness to sell, we know we can attract a variety of
offers for this land and make a handsome profit.

It is absurd to suggest that we could not attract lucrative investment on our own in the yellow region
without TIF incentives for private developers. Not a single one of the homeowners believes this.

Therefore treating the yellow region as if it couldn't be developed without public assistance
violates both the spirit and letter of the TIF act according to the quotes provided.

2) S B FRIEDMAN INTENTIONALLY MISREPRESENTED THE ROAD MAPS AND HOUSING
DISTRIBUTION IN EVERY MAP THEY USE IN THE ELIGIBILITY REPORT

There is an important misrepresentation in the road maps that someone not familiar with the area
probably won't notice. There is also an important misrepresentation of the layout of 4 different
apartment complexes.

Note how their maps show Lineman Road only between Algonquin Road and Dempster St . In reality
there is a traffic signal at the corner of Dempster St and Lineman Road and Lineman Road then
continues all the way to Golf Road.

Also note that between the portion of Lineman Road north of Dempster St (which has been
"disappeared" from the map) and Busse Road there are 4 different sets of apartment complexes which
have also been “disappeared” from the map on page 7 titled "Existing Land Use". It is not possible that
these omissions are simple mistakes since every other apartment complex in the region is clearly





marked building by building. This appears intentionally done to deceive yourselves and the general
public reading these maps.

Exhibit 1: Existing Land Use map from page 7 of the Egibility Report






Don't they have access to Google Maps like the rest of us? And what about Google Earth? Exhibit 2
shows the actual locations of 4 apartment complexes missing from the Eligibility Report and a portion
of Lineman Road which is missing from all maps in the Eligibility Report.

FOUR DIFFERENT APAR’
COMPLEXES ARE MISSING

PORTION OF LINEMAN RD
IS MISSING

Exhibit 2: S B Friedman (deliberately?) left out 4 major apartment complexes and a section of
Lineman Rd from their ‘Existing Land Use’ map on page 7 of their report as shown.

In exhibit 3 shown on the next page, I show how a map which contains all apartment complexes both
north and south of Dempster St reveals that there is an ‘apartment barrier’ between the portion of the
proposed TIF district south of Dempster St and the portion north of Dempster St. As the red arrow in
the map indicates, there is only one possible way to connect the north and south portions together, and
that is through the yellow residential portion of the map.





Rec Plex
North of Dempster St (yellow oval)
barrier of apartments

(blue)

South of Dempster St
barrier of apartments
(blue)

Only possible way to

join the south of Dempster St
industrial-office region with

the north of Dempster St
park-commercial region without
going through the blue apartment
barriers is through the yellow region
(red arrow)

Exhibit 3: These rows of apartment complexes on the north and south sides of Dempster St act as a
barrier between the proposed south of Dempster St TIF district and the proposed north of Dempster St
TIF district. The only possible connecting pathway, as shown by the red arrow, is through the yellow
region.

Exhibit 4: Once the apartments
along Dempster St between
Elmhurst Rd and Busse Rd are
drawn correctly, it becomes clear
that the only possible way to
connect the south of Dempster St
proposed TTF district to the north
of Dempster St proposed TIF
district are directly through

~ The 5 house§in question

these 5 homes. It is impossible (purple oval)
any other way without going
through apartment complexes.






3) LACK OF CONTIGUITY IN THE PROPOSED TIF DISTRICT IN VIOLATION OF ILLINOIS
LAW

LACK OF REASONABLY DISTRIBUTED BLIGHT FACTORS IN THE PROPOSED TIF
DISTRICT IN VIOLATION OF ILLINOIS LAW

As mentioned, the first time I met with an official from the Mount Prospect City Hall, they told me that
the only reason our houses were included in the proposed TIF district is so the section north of
Dempster St could be connected to the industrial-commercial region south and west of our homes. It
was very refreshing to have a city official tell me the truth. I think there are actually two reasons for
including the yellow region in the proposed district and what this public official told me is true. They
wanted to attach the park and retail area north of Dempster St to the industrial, office and commercial
regions to the south.

"For an area to qualify as “blighted” area under the TIF Act, a certain number of factors must be
“present to a meaningful extent and reasonably distributed through out a proposed TIF district
so that reasonable persons will conclude that public intervention is necessary.” ILCS 5/11-74.4-3
(West)." *

What this means is that if a certain number of blight factors are not "present to a meaningful extent and
reasonably distributed throughout the proposed TIF district", the proposed TIF district is illegal under
Ilinois law.

Consider the following case over a proposed TIF district in the City of Crest Hill:

"Illinois Appellate Court for the Third District shot down a tax increment financing (TIF) district
created by the City of Crest Hill finding that the parcels within the proposed TIF area were not
contiguous and stating that the City had taken a ‘casual approach’ to meeting its procedural obligations
in creating this TIF district.

The Court found the issue of lack of contiguity to be dispositive, and thus did not consider these
alleged procedural flaws, but it wrapped the City’s knuckles in stating that ‘a more deliberate “come to
the table” approach by the City under the [TIF] Act could have avoided many of the issues presented in
this appeal."”

This is an important ruling because 'dispositive' means "determining the outcome of a case or
decision". This, in itself, was enough for the Court to find the City of Crest Hill's proposed TIF district
to be invalid and the Court didn't need any further reasons.

4) SO HOW DID S B FREIDMAN MANAGE TO FIND SO MANY BLIGHT FACTORS IN EACH
OF THESE 5 HOUSES?

AND WHY DID SB FRIEDMAN CHOOSE CERTAIN SPECIFIC KEY WORDS AND PHRASES
TO DESCRIBE OUR HOMES?





AND WHY DID MOUNT PROSPECT OFFICIALS NOT NOTIFY ANY OF THESE
HOMEOWNERS THAT EACH OF THE 5 HOMES WERE "BELOW CODE" OR TELL THEM IN
WHAT SPECIFIC WAYS THEIR HOMES WERE "BELOW CODE" AND ALLOW THEM TIME TO
ADDRESS THE PROBLEMS?

I believe the answers are available on the website of S B Friedman:

"Conservation Area. In this finding, over 50% of buildings

within the area must be 35 years old or older, AND three (3)

or more eligibility factors from the list below must be found to

be present to a meaningful extent and reasonably distributed

through the area:

* Dilapidation

* Obsolescence

* Deterioration

* Presence of structures below minimum code standards

* Illegal use of structure

» Excessive vacancy

* Lack of ventilation, light or sanitary facilities

* Inadequate utilities

* Excessive land coverage and overcrowding of structures
and community facilities

* Deleterious land use or layout

* Environmental clean-up

* Lack of community planning

* Lack of growth in EAV

Blighted Area. In this finding, five (5) or more of the eligibility

factors listed above must be found to be present to a

meaningful extent and reasonably distributed throughout the

area."®





I think what they did was simply choose 3 or more items from this list, scatter them randomly and
evenly among the 5 homes, and make sure that their analysis gives the impression that the 5 homes are
as blighted as the industrial parks to the south and the United Airlines complex to the east, which has
been virtually abandoned for years (and quite an eye-sore).

Of course, to believe this you would also have to believe that the residents and owners of the 5 homes
live like pigs. But why would S B Friedman do something like that? It was to try to superficially
appear that the proposed TIF district met all requirements under Illinois law.

Again, from their website:

"District Designation Required Findings
and Tests

In addition to meeting the eligibility standards outlined above,
to create a TIF district, the following tests must also be passed:

1. Lack of Growth & Development through Investment
by Private Enterprise. This is a backward-looking finding
that the area has not been subject to prior growth via
private investment.

2. “But for” TIF, the study area “would not reasonably be
anticipated to be developed.”

3. Contiguity. A finding must be made that only those
contiguous parcels of real property that are expected to
benefit substantially from the TIF district are included in
the district boundary.

4. Conformance to the Plans of the Municipality. The
future land use plan for a TIF district must conform to the
comprehensive plan or other land use plans or regulations
for a City. TIF plans are not permitted to be used to make
new land use policy.

5. Housing Impact Study. If the redevelopment plan
would result in the displacement of residents from 10 or
more inhabited residential units, or if the redevelopment
project area contains 75 or more inhabited residential
units, and no municipal certification that displacement
will not occur is made, then a housing impact study is
required."’

I think they did that so they can imply that each of these 5 factors can be superficially satisfied for the
row of 5 homes. In short, they are required by law to at least superficially imply that no developers





would be interested in the prime real estate in the yellow region without your tax dollars subsidizing
the whole process for more than two decades minimum (conditions 1 and 2 superficially satisfied).

Then they have to imply, according to Illinois law, that these residents and homeowners of the five
homes live collectively like pigs, creating about the same distribution of blight as the industrial parks to
the south, garbage processing facilities to the southwest, giant gasoline storage tank fields to the south,
and the vacant, sprawling United Airlines complex to the west (condition 3 superficially satisfied).

And it is my guess that by targeting a row of only 5 residential units they can avoid condition 5
altogether. And it is a special bonus to deal with only these homeowners, the large majority of whom
are elderly. As I have personally verified, they are so confused by the process that they have no ability
to understand the legal details of the process and are presently deeply in fear of loosing the most
important and valuable investment in their lives. Each of these elderly people believe that the yellow
region taken collectively was a valuable and unique piece of sought after real estate only to be told that
it is worthless since no independent land developer would want it without it becoming heavily
subsidized at taxpayer expense for decades to come.

GIVEN THE MANY QUESTIONABLE AND SEEMINGLY INTENTIONAL DISTORTIONS IN
THE ELIGIBILITY REPORT PRESENTED IN THIS LETTER (AND UNCONSCIONABLE
TREATMENT OF ELDERLY RESIDENTS, SOME OF WHOM HAVE PEACEFULLY LIVED
HERE LONGER THAN MANY OF THE READERS OF THIS LETTER HAVE BEEN ALIVE),
WHAT IS ANY REASONABLE MOUNT PROSPECT RESIDENT SUPPOSED TO THINK ABOUT
THE TRANSPARENCY AND VALIDITY OF THE UPCOMING VOTE AND APPROVAL OF THIS
TIF ELIGIBILITY REPORT?

It certainly would not be unreasonable to see the patterns described in this letter as one continuous act
of intentional fraud, pushed upon the public hurriedly to be locked in for at least the next 23 years with
no judicial oversight whatsoever (more on that later).

Perhaps there are others that will perceive this as a series of honest mistakes. And perhaps there will be
others who will see the issuance of the Eligibility Report and a quick yes vote as completely valid. 1
really don't know.

But I do know that if the Board votes to pass this Redevelopment Project 'as is', even after each of them
are personally handed a copy of this letter by me or my children, the affected families who own the
properties in the yellow region will probably be forced to initiate a lawsuit in self-defense, simply to
save their homes.

And I believe that during the discovery process of such a lawsuit they will have the power to depose,
issue interrogatories, and order requests for internal documents on details of the decision-making
processes which led to the inclusion of the yellow region in the proposed TIF district and the equating
of the yellow residential region with the industrial, commercial, retail, and office zones with which they
are grouped in the proposed plan to satisfy the legal requirement that blighting conditions are "present





to a meaningful extent and reasonably distributed through out a proposed TTF district so that
reasonable persons will conclude that public intervention is necessary".

After all, if my hunch is correct and the proposed plan puts these elderly homeowners in a position

where their homes can later be seized through eminent domain, you might as well bankrupt them too
and finish the job by putting them in their graves.

Most sincerely,

Thomas Kost

resident of 423 Dempster St, Mt Prospect

EXTRA RESOURCES TO EDUCATE THE READER IN MORE DETAIL ON THE POSSIBLE
CONSEQUENCES OF MY FAMILY AND MY NEIGHBORS BEING ILLEGALLY PLACED
WITHIN THE PROPOSED TIF DISTRICT AGAINST OUR WISHES

I include a different version of the conditions required to declare a TIF district under Illinois law for
your convenience:

"For an area to qualify as “blighted” area under the TIF Act, five of the following factors must be
“present to a meaningful extent and reasonably distributed through out a proposed TIF district so that
reasonable persons will conclude that public intervention is necessary.” ILCS 5/11-74.4-3 (West).
Those factors are:

(A) Dilapidation

(B) Obsolescence

(C) Deterioration

(D) Presence of Structures below minimum code

(E) Tllegal use of Individual Structures





(F) Excessive Vacancies

(G) Lack of Ventilation, light or sanitary facilities

(H) Inadequate Utilities

(I) Excessive land coverage and overcrowding of structures and community facilities

(J) Deleterious land use or layout

(K) Environmental clean-up

(L) Lack of Community Planning

(M) The total equalized value of the proposed redevelopment project area has declined for 3 of the last
5 calendar years prior to the year in which the redevelopment project is designated or is increasing at an
annual rate that is less than the balance of the municipality for 3 of the last 5 calendar years for which

information is available...

65 ILCS 5/11-74.4-3(a) et seq.

For “conservation” areas, the TIF Act requires that 50% or more of the structures in the designated area
are 35 years of age or more and that although it has not yet become “blighted”, three or more of the
following factors are present and detrimental to the public safety, health, morals and welfare.... 65
ILCS 5/11-74.4-3(b):

(1) Dilapidation

(2) Obsolescence

(3) Deterioration

(4) Presence of Structures below minimum code

(5) Illegal use of individual structures

(6) Excessive vacancies

(7) Lack of ventilation, light or sanitary facilities

(8) Inadequate utilities

(9) Excessive land coverage and overcrowding of structures and community facilities

(10) Deleterious land use or layout

(11) Lack of community planning





(12) The area has incurred Illinois Environmental Protection Agency or United States Environmental
Protection remediation costs......

(13) The total equalized assessed value of the proposed redevelopment project area has declined for 3
of the last 5 calendar years.

65 ILCS 5/11-74.4-3(b) et seq. (West)."®

SOME OF THE READERS MAY ASK, "HOW IS IT THAT SUCH SEEMINGLY SHODDY WORK
BY S B FRIEDMAN CAN BE PUBLISHED, RUBBER STAMPED BY SUPERVISORS AT MOUNT
PROSPECT CITY HALL, AND QUICKLY ESTABLISHED AS LAW FOR AT LEAST THE NEXT
23 YEARS WITHIN A MATTER OF WEEKS WITHOUT MORE SCRUTINY AND WITHOUT ANY
JUDICIAL REVIEW?

The case of a proposed Burr Ridge TIF district is highly instructive on this point:

"Board of Education, Pleasantdale School District No. 107 v. The Village of Burr Ridge, 793 N.E.2d
856, 341 Il1. App. 3d 1004 (11l. App. 2003) provides a useful example of the type of judicial scrutiny
that should be more widely implemented. Here, at least, the Court found that although the Village of
Burr Ridge approved the establishment of a TIF district based upon “blight” factors, the Village’s
findings of fact were insufficient to meet the “blighting” factors necessary to qualify the property for a
TIF. The facts in the case were undisputed. The Village created a TIF and redevelopment plan on 85
acres of vacant land in one of the wealthiest neighborhoods in the State. Id. At 859. At one time, the
vacant land had been occupied by a corporate park with infrastructure improvements. In approving the
creation of a TIF, the Village found that the statutory criteria necessary to establish the property as
“blighted” had been met. The Board of Education, Pleasantdale School District No. 107, challenged the
Village and requested injunctive and declaratory relief. The Court granted the Board’s motion for
Summary Judgment which was affirmed on appeal. The Village asserted that the development area met
four of the statutory requirements for “blight.” Id @ 861-862. The four factors that the Village relied
upon in creating the TIF were diversity of ownership, flooding, obsolete platting and tax delinquencies.
Id @ 861. The Court found that the Village’s explanation for meeting the statutory criteria was “weak”
and “marginal.” Id @ 860. The Court further found that the four conditions of “blight” relied upon to fit
the statutory criteria were not supported by the facts of the case. Id@862. The Court rejected the
Village’s expert’s assertion that seven vacant parcels could not be subdivided because it would be
“inconvenient” and expensive” as a basis for meeting the obsolescence requirement. The Court
concluded that the Village’s argument ignored the statutory guidelines and would lead to the finding
that everything could be determined to be “blighted.” Id. @ 863. The Court also found that the Village
failed to meet the diversity of ownership requirement because there were only two owners of the
property that the Village sought to include in the TIF. Id. @ 864. There was additionally no evidence of
flooding. The Court rejected the Village’s argument that since the property was located on a flood map,
it was sufficient evidence to meet the criteria. Id. @ 865-66. Further there was no evidence of tax
delinquencies for an “unreasonable” period of time hindering development and that when the TIF was
established, there were no delinquencies. Id. @ 866. The Court disagreed with the Village’s assertion at
oral argument that the municipality’s legislative body’s finding of “blight” was sufficient evidence of
“blight.” Id @ 863. The Court stated, “The Department of Revenue guidelines suggest that the
qualifying statutory blighting factors should be present to a meaningful extent and reasonably





distributed throughout a proposed TIF district so that reasonable persons will conclude that public
intervention is necessary. Id@ 863 citing, Henry County Board v. Village of Orion, 278 I1l. App. 3d
1058, 1063; 663 N.E.2d 1076 (1996). Finally, the Court found that the TIF district failed to meet the
“but for” test. The Court noted that there must be a showing that the property “would not reasonably be
anticipated to be developed without the adoption of the redevelopment plan.” Id @ 867; 65 ILCS 5/11-
74.4-3(n) (J) (1) (West 2002). There was evidence of growth and development in the immediate area as
well as developers who were interested in developing the property without TIF financing. Id. @ 867.
The Court concluded the property would have been developed without the TIF, and the record reflected
that developers were interested in developing the property without the TIF, thus failing to meet the
“but-for” test. Id @ 868.

The Village of Burr Ridge case exemplifies why the Act needs to be more specific. There should not
have to be litigation to ensure that the creation of a TIF district and its justification is credible. It is
doubtful that TTFs are not more readily challenged in Court because there are no objections; it is more
likely that the costs of litigation are too high. If the Act required that each TIF District had more
specific, demonstrable and measurable goals when created, the public might have greater confidence
that the creation of the TIF is a good development tool for truly “blighted” areas."’

WHY DO I CLAIM THAT THE ESTABLISHMENT OF A TIF DISTRICT CAN ACTAS A
CRITICAL FIRST STEP TOWARD THE PREPARATION TO SEIZE PROPERTY THROUGH
EMINENT DOMAIN LAWS IN ILLINOIS?

It is because the process of land seizure through eminent domain becomes much easier and the legal
requirements for a homeowner to fight off eminent domain land seizure change considerably from the
moment a TIF district is legally established. The case described below demonstrates how the burden of
proof needed to retain ones home changes dramatically once the TIF district becomes law:

“Village of Wheeling v. Exchange National Bank of Chicago, 213 Ill. App.3d 325 (1st Dist. 1991) was
a condemnation proceeding to acquire real property for the Wheeling tax increment financing (TIF)
redevelopment plan and project. The trial court had granted the traverses and motions to dismiss of
several defendants interested in the properties sought to be acquired, thereby dismissing the
condemnation suit.

The issue on appeal was the correctness of the trial court's finding that the defendants overcame their
burden of establishing that legislative findings made by the Village in ordinances adopting the
redevelopment plan and project, which included findings that the redevelopment project area
constituted a blighted or conservation area under the TIF statute (Ill. Rev. Stat., ch. 24, §11-74.4-1 et
seq.), were arbitrary, capricious and an abuse of discretion.

The trial court had found that the Village was acquiring the property for a valid public purpose, and that
ordinances designating the redevelopment project area, adopting tax increment financing, adopting the
redevelopment plan and project and authorizing acquisition of the property, established a prima facie
case establishing authority for the condemnation. However, the trial court held that the defendants met
their burden of overcoming the Village's prima facie case, by the cross-examination of the Village's





expert witness and by the introduction of several documents into evidence in defendants' case in chief.
Significantly, the defendants did not present the testimony of a single witness in their case in chief.

In May, 1985, after the Village's study of the proposed redevelopment project area and public hearings
held pursuant to the TIF statute, the Village adopted its TIF ordinances. Thereafter, the Village
collected TIF funds, sold bonds and acquired several properties pursuant to the plan. In February, 1987,
the Village adopted an ordinance authorizing acquisition of the property (which was part of the greater
project area), located in the northwest quadrant of Dundee Road and Milwaukee Avenue. In April,
1987, the Village filed suit to acquire the property, in which suit the various defendants filed their
traverses and motions to dismiss.

The trial court held two hearings: one on legal issues, and one on factual issues. The hearing on legal
issues proceeded first, after which the trial court ruled for the Village, finding that the TIF statute did
not violate the due process or equal protection clauses of the federal and state constitutions, that the
Village adopted a redevelopment plan and project prior to designating the redevelopment project area
and that the redevelopment project satisfied the requirements of the TIF statute. No appeal was taken
from those rulings (the TIF statute had previously been found constitutional, see People ex rel. City of
Canton v. Crouch, 79 I11.2d 356 (1980)).

The evidentiary fact hearing then proceeded, at which the issue was whether the project area qualified
as a blighted area or a conservation area under the TIF statute and whether condemnation of the
property was necessary. As was its burden, the Village proceeded first, and introduced into evidence its
TIF ordinances and its ordinance authorizing acquisition of the property. Those ordinances found that
the project area qualified for redevelopment as a blighted area or conservation area or a combination of
both, as defined in the TIF statute and that the condemnation of the property was necessary to achieve
the objectives of the plan and project. These ordinances established a prima facie case, as a matter of
law, that authorized the condemnation of the property, and the trial court recognized this. The plan and
project also included the opinions of an urban planner that supported the Village's findings.

As part of its case, the Village also called an expert witness, who testified to a vast array of experience
in community planning and urban revitalization programs, as well as teaching and lecturing experience
and authorship of several articles in those areas. The witness also testified to his 15 years of experience
in TIF projects, and his involvement in the drafting of the TIF statute. His testimony further
demonstrated that, after a thorough multi-date inspection of the project area and pursuant to the
definition under the TIF statute, no less than 10 blight factors were present and evenly distributed
throughout the area. Via the exhibition of hundreds of photographs in evidence, the testimony
concluded that the Village's findings were warranted.

The testimony also established that over 50% of the buildings in the project area were at least 35 years
of age and that, in excess of the three factors necessary for a "conservation area" under the TIF statute,
were present in the project area. The testimony additionally supported the Village's findings, that the
project area had not been subject to growth and development by private enterprise before the adoption
of the plan and project, that the project area would not reasonably be anticipated to be developed
without the adoption of the plan and project and that the plan and project conformed to the Village's
comprehensive plan for development of the Village as a whole and included only contiguous parcels
and improvements that would be substantially benefitted by the proposed project improvements. All of





those findings were required under the TIF statute. The testimony also demonstrated that the
acquisition of all of the property was necessary for the implementation of the plan and project.

At the conclusion of the Village's expert testimony, the defendants moved to admit several documents
into evidence (which were ultimately admitted). The defendants then cross-examined the Village's
expert witness, revealing that the factors contained in the TIF statute, relative to "blight" and
"conservation," applied to the area as a whole, and not to individual parcels of property. This testimony
comported with the law as announced in Berman v. Parker, 348 U.S. 26 (1954) and a legion of cases
decided by the Illinois Supreme Court over the past 30 years. The cross-examination further elicited
percentages of the statutory factors, present in the project area, and confirmed their even distribution
throughout.

The Village then rested its case and the defendants called no witnesses.

Thereafter, the trial court issued its memorandum decision and judgment, granting the traverses and
motions to dismiss, from which the Village appealed.

The basic point made by the Village's brief was that the trial court erred in ruling that the defendants
met their burden of rebutting the Village's prima facie case that the project area qualified as a blighted
area or conservation area. The points of law made from the Village's perspective were: (1) clearance of
a blighted or conservation area is a public purpose, sufficient to authorize acquisition of private
property through condemnation, regardless of the municipality's position that the public purpose is the
prevention, rather than the elimination of blight which had not begun or which, though begun, had not
yet reached its apex; (2) the Village's ordinances and findings established a prima facie case for the
acquisition of the property. Upon introduction of those ordinances, the burden shifted to the defendants
to show, by clear and convincing evidence, that the Village's designation of the project area was
arbitrary, capricious and an abuse of discretion, allowing the trial court to interfere (because, where the
right of condemnation is granted, the necessity for its exercise within constitutional restriction, is not a
judicial question, unless to prevent a clear abuse of power); (3) the trial court could not substitute its
judgment for that of the Village's, in identifying the elements which must be present to justify the
conclusion that the project area was blighted, or to fix percentage standards or formulae therefor; (4)
only if the evidence was clear and satisfactory, that the Village's actions were taken without reasonable
grounds and were oppressive, could the trial court interfere to declare the Village's ordinances
unreasonable; and (5) where there was factual justification for the Village's ordinances, and it was not
shown that there was room for a legitimate difference of opinion concerning the conditions which
prompted the ordinances, the trial court should not have investigated the facts to determine whether the
finding that the project area qualified, was warranted by the facts.

The First District Appellate Court reversed the trial court, agreeing with virtually every point made by
the Village. Significant points made in the opinion were: (1) the defendants failed to present any
additional substantive evidence to overcome the Village's prima facie case; (2) defendants' cross-
examination of the Village's expert witness did not effectively dilute or overcome the Village's prima
facie case or the legitimacy of the Village's right to eminent domain under the facts; (3) the proposed
acquisition was for a public purpose, regardless of an ultimate reselling of a portion of the property for
development, after acquisition; (4) that defendants’ buildings may be unoffending, taken individually, is
no defense to the condemnation, because the whole area is to be considered, not the individual
structures on a building-by-building basis; (5) there were sufficient factors for the subject property to
qualify as a "blighted area;" (6) once the statutory requirements have been met for the area to be
classified as a "blighted area," it does not matter whether or not the area could also be qualified as a





"conservation area" under the TIF statute; and (7) the defendants failed to overcome the presumption of
the validity of the ordinances through clear and convincing evidence, or that the ordinances as applied
were arbitrary, unreasonable or capricious. Accordingly, the trial court should not have interfered with
the Village's legislative action.

WHAT DOES A MUNICIPALITY GENERALLY HAVE TO SHOW IN A TITF CONDEMNATION
PROCEEDING?

Condemnation is a statutory proceeding. As such, its pleadings and procedure are governed by the
[llinois Eminent Domain Act (Ill. Rev. Stat., ch. 110, §7-101 et seq.) Generally, the only issue for
resolution in a condemnation proceeding is just compensation for the taking of the property, and for
any damages to remaining property caused by the taking.

Occasionally, a defendant in such a case denies the allegations of the complaint and attacks the
complaint by filing a pleading entitled "Traverse and Motion to Dismiss." Common issues raised
thereby, include the authority to take the property, whether the taking is for a public purpose, whether
the taking is necessary, whether the property is subject to condemnation, whether or not a bona fide
attempt to agree on compensation has been made and whether the taking is excessive.

In a condemnation case pursuant to the TIF statute, several other issues may be raised in a traverse and
motion to dismiss, such as: (1) whether or not the municipality made the necessary findings mandated
by the TIF statute and whether or not those findings are supported by fact; (2) whether the proposed
plan and project conform to the municipal comprehensive plan for development of a municipality as a
whole; (3) whether contiguous parcels of real property and improvements thereon will be substantially
benefited by the proposed project improvements; (4) whether proper notice and hearings were given
and held pursuant to the TIF statute; and (5) whether or not the project area qualifies under the TIF
statutes definitions of "blighted area" or "conservation area."

When a traverse and motion to dismiss is filed, the burden is on the condemning body to prove the
positive, of the negatives raised thereby. In the usual case, the introduction of the ordinance or
resolution authorizing the condemnation and making the necessary findings of necessity, etc., is usually
made by the condemnor, to make out a prima facie case for the authority to condemn.

In a condemnation case pursuant to the TIF statute, the ordinances adopting the plan and project,
designating the project area and adopting tax increment financing should also be introduced as part of
the municipal prima facie case. Assuming that the defendant raised the issues of the area qualifying as
"blighted" or "conservation" or that the municipal findings are not supported by fact, the municipality
should have an expert witness prepared for testimony, relative to the project area qualifying and
meeting the appropriate definitions under the TIF statute, as well as for support relative to the findings
made in the municipal ordinances, pursuant to the TIF statute. Assuming the condemning body meets
its burden of proof, the burden shifts to the defendant to disprove the condemning body's case on the
issues in the traverse and motion to dismiss, by clear and convincing evidence, keeping in mind that
municipal ordinances are presumed valid and constitutional. The Wheeling case appears to have made
clear all of the foregoing.





On June 27, 1991, the Circuit Court of Cook County dismissed a condemnation suit, whereby the
Village of Skokie attempted to acquire property at the southwest corner of Dempster Street and
McCormick Boulevard for redevelopment purposes. The Court ruled that the evidence demonstrated
that the Village's finding of necessity to take the property by eminent domain power was arbitrary,
capricious, unreasonable and an abuse of discretion. Although the case was not based on the TIF Act,
the Court derived portions of its precedential authority on general standards for redevelopment and
eminent domain power from the Wheeling case. (Village of Skokie v. Gianoulis, No. 89 L 50625).”"

This is an excellent and detailed description of how a homeowner who finds themselves located within
a TTF district against their will is forced into a very different set of legal procedures once the municipal
authorities initiate a forced seizure of their home through eminent domain laws in Illinois.

AND AS A FINAL REFERENCE FOR THE READER, PLEASE CONSIDER THE INSIGHTS AND
RESEARCH OF DAVID MERRIMAN

“David Merriman is the Stukel Presidential Professor in the Dept. of Pub. Admin. at the Univ. of
[llinois at Chicago and is a faculty advisor of the Government Finance Research Center at the same
University. He is also a Senior Scholar at the Inst. of Gov’t and Public Affairs at the Univ. of Illinois.
He recently authored the Lincoln Institute of Land Policy report Improving Tax Increment Financing
(TIF) for Economic Development from which the material in this essay is drawn.
(dmerrim@uic.edu)”"*

“Communities need to reconsider their use of tax-increment financing, or TIF, a popular economic
development tool that has often fallen short of its promise to revitalize struggling neighborhoods,
according to a report published by the Lincoln Institute of Land Policy.

In Improving Tax Increment Financing (TIF) for Economic Development, University of Illinois at
Chicago Professor David Merriman reviews more than 30 studies of TIF in communities across the
United States over several decades, concluding that “in most cases, TIF has not accomplished the goal
of promoting economic development.”

The report explains the history and mechanics of TIF, details how several cities and regions are
currently using the tool, and recommends how policy makers can improve TIF practices going forward.

“Tax increment financing has the potential to draw investment into long-neglected places, but its
success requires rigorous analysis, transparency, and oversight to ensure that the expenditure of
taxpayer dollars truly benefits the public,” Merriman said.”*?

David Merriman:
"In a comprehensive review of what we know about TIFs, recently published by the Lincoln Institute of

Land Policy, I argue that TIFs are an appropriate and potentially beneficial tool for economic
development in a limited set of cases in which there is a need for joint action by the public and private





sectors and in which an institutional arrangement is needed to create long term trust between these
sectors. TIF’s basic design can protect the public interest by assuring that no public funds will go to
private developers unless those developers take actions to enhance real estate values.

TIFs also protect the private sector by assuring that any real estate revenue created by appreciation in
the area in which the investment was made will be plowed back to fund further economic development.
This arrangement can be mutually beneficial if the preconditions for creating the TIF district (generally
that the development would not have happened but for the TIF) are rigorously applied and the funds are
used as agreed in the TIF plan.

Still, there is need for skepticism about whether these conditions are routinely met. Elected
officials and private developers both have important incentives to over-use TIFs and experience
suggests that they often do. The solution is to maintain a vigorous program of tracking, independent
rigorous evaluation of TIFs and revision of TIF arrangements when they fall short of stated goals.
Unfortunately, to this point, states generally fall very short of this ideal.""

A link to the published report is available here:
https://www.lincolninst.edu/publications/policy-focus-reports/improving-tax-increment-financing-tif-

economic-development

I am sending David Merriman a copy of this letter. I will provide copies of this letter to anyone who
wishes to read it.
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