
Date : 6/10/2023 8:40:02 AM
From : "Alphonse Talarico" 
To : "Paul Dulberg" , "Paul Dulberg" , "T Kost" 
Subject : Olsen Motion, Response, Reply
Attachment : Olsen Defendants 735 ILCS 5 2-619.1 Combined MTD.pdf; Dulbergs 
Response To Olsens 2 619.1 Motion to Dismiss 2022L010905.pdf; Defendants' Olsens Repy 
to Dulberg's Response To Olsens' Motion To Dismiss..pdf; 
 
Dear Mr. Dulberg,
Please see the attached that was not sent to you during your grieving period complicated by 
out-of-town mourners.
Sincerely,
Alphonse A. Talarico Esq.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT LAW DIVISION


PAUL R. DULBERG, individually, and THE PAUL )
R. DULBERG REVOCABLE TRUST, )


)
Plaintiffs, )


)
vs. ) Case No. 2022 L 010905


) Calendar R
KELLY N. BAUDIN, et al. )


)
Defendants. )


DEFENDANTS, JOSEPH DAVID OLSEN, CRAIG A. WILLETTE, AND RAPHAEL E. 
REPLY IN SUPPORT OF THEIR COMBINED MOTION TO DISMISS 
COUNT III OF COMPLAINT AT LAW


NOW COME the Defendants, JOSEPH DAVID OLSEN Olsen CRAIG A. 


the


by and through their attorneys, LEWIS BRISBOIS BISGAARD & SMITH, LLP, and 


for their Reply in Support of their Combined Motion to Dismiss Count III of 


at Law, state as follows:


INTRODUCTION


, the Olsen 


Defendants argue that dismissal is indicated for several independent reasons. In summary, 


Affidavits of Willette and Yalden demonstrate they had no role in the underlying personal injury 


or bankruptcy case, and Plaintiffs have not plead sufficient facts to state a cause of action for either 


legal malpractice or aiding and abetting. 


otion to Dismiss fails to refute even one of the aforementioned 


bases requiring dismissal. In arguing the statutes of limitations and repose do not apply, Plaintiffs 
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conflate the doctrines of legal incapacity and disability. Plaintiffs also cite to an 11th Circuit case


in support of the proposition that the Barton Doctrine does not apply. However, the 7th Circuit


has held that the Barton Doctrine applies to legal malpractice cases brought by debtors against 


their bankruptcy trustees. Further, Plaintiffs have failed to controvert the statements in the 


Affidavits of Defendants Willette and Yalden, wherein they each affirm they had no role in the 


underlying bankruptcy case. Accordingly, their statements are deemed true. Finally, Plaintiffs have 


not even attempted to argue how their claim against the Olsen Defendants is adequately pleaded. 


For each of these reasons, Count III should be dismissed, with prejudice.


ARGUMENT


I. COUNT III MUST BE DISMISSED PURSUANT TO THE APPLICABLE STATUTES OF 


LIMITATIONS AND REPOSE.


there is no dispute that Plaintiff, 


Paul Dulberg knew, or should have known, of his injury no later than December 8, 


2016, when the mediation he alleges he did not consent to took place. See Motion to Dismiss at 


pp. 6-8. He knew the binding mediation occurred, that he had purportedly not consented to the 


mediation, that he would not receive the full $561,000 awarded by the mediator based on the high-


low agreement, a


alleged coercion to force his participation in the mediation. See Exhibit A at ¶¶82-93.


Plaintiffs Complaint was filed more than two (2) years after December 8, 2016. Therefore,


the instant action is not timely based on the statute of limitations, which ran out no later than 


December 8, 2018. See Nelson v. Padgitt, 2016 IL App (1st) 160571, ¶12 (citing SK Partners I, 


LP v. Metro Consultants, Inc., 408 Ill. App. 3d 127, 130 (1st Dist. 2011)) ( [a]ctual knowledge is 


not necessary to trigger the limitations period, nor does the plaintiff need knowledge of a specific 


).
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94590087.2 3


It is also undisputed that the bankruptcy court the binding mediation 


agreement, which Plaintiffs claim was orchestrated by Defendant Olsen and caused Dulberg harm,


took place on October 31, 2016. See Exhibit A at ¶88. Under the statute of repose, the triggering 


event is the alleged act or omission by an attorney, not when the alleged harm occurred. See 


Sorenson v. Law Offices of Theodore Poehlmann, 327 Ill. App. 3d 706, 710 (2d Dist. 2002) (the 


statute of repose runs from the time of the acts or omissions alleged to have caused injury ).


Plaintiffs Complaint was filed more than six (6) years later, and as such, is barred by the statute 


of repose. See id.


In the Response, Plaintiffs advance two (2) arguments, neither of which have merit. First, 


Plaintiffs Dulberg to be 


disabled and unable to work, he was legally incapacitated, tolling the statute of limitations and 


statute of repose. Response at pp. 3-4. Plaintiffs argument is simply wrong. Plaintiffs incorrectly 


conflate the doctrine of legal incapacity with the threshold needed to obtain disability benefits from 


the SSA. o be under a legal disability, a person must be entirely without understanding or 


capacity to make or communicate decisions regarding his person and totally unable to manage his 


estate or financial affairs. Bloom v. Braun, 317 Ill. App. 3d 720, 730-731 (1st Dist. 2000)


(quoting Selvy v. Beigel, 309 Ill. App. 3d 768, 776 (1st Dist. 1999) (internal quotations omitted)).


Additionally, one is legally disabled if he or she as incapable of managing [his or] her person 


or property and could not comprehend [his or] her rights or the nature of the act giving rise to [his 


or] her cause of action. Id. (quoting Sille v. McCann Constr. Specialties Co., 265 Ill. App. 3d 


1051, 1054 (1st Dist. 1994)).


A determination made by the SSA that Dulberg was unable to work due to his injuries does 


not equate to courts. See, e.g., Bloom, 317 Ill. App. 3d at
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94590087.2 4


732 (concluding plaintiff was not legally disabled for purposes of section 13-212 of the Code 


despite the declaration that she was psychiatrically disabled ); see also Doe v. Catholic 


Archbishop (In re Doe), 301 Ill. App. 3d 123, any impairments both 


physical and mental may be termed disabilities, but not all are legal disabilities.


argument has been rejected by Illinois courts, and is unavailing.


Plaintiffs also claim, without any legal support, that the statute of limitations for fraud 


should apply rather than 735 ILCS 5/13-214.3(b). Response at p. 4. 


Plaintiffs undeveloped argument is erroneous, as it is well-established that 735 ILCS 5/13-214.3 


applies to any claim against an attorney arising out of his or her performance of legal services, not 


just a legal malpractice claim. See, e.g., Evanston Ins. Co. v. Riseborough, 2014 IL 114271, ¶23 


(th


Significantly, however, even accepting Plaintiffs argument, the suit was still not 


timely as it was filed more than five (5) years after the binding mediation occurred on December 


8, 2016. See Exhibit A. E misguided to avoid dismissal is


unavailing. Dismissal aint with prejudice pursuant to 735 ILCS 


5/2-619(a)(5) is warranted.


II. DISMISSAL OF COUNT III IS ALSO APPROPRIATE BASED ON THE BARTON DOCTRINE.


As argued under the Barton Doctrine, a debtor 


must obtain permission from the Bankruptcy Court to bring an action against his bankruptcy 


trustee. See In re Linton, 136 F.3d 544, 545-46 (7th Cir. 1998). The Barton Doctrine covers any 


that the trustee or his counsel was performing during commission of the actions for which liability 


McDaniel v. Blust, 668 F.3d 153, 156-57 (4th Cir. 2012). If a plaintiff violates 


the Barton Doctrine, the Court is without subject matter jurisdiction to hear the case. See id.
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94590087.2 5


Plaintiffs concede in their Response that the instant and 


official capacity as Plaintiff Dulberg . See Response at pp. 5-6, Exhibits B-D.


Plaintiffs further concede that they have not obtained permission from the bankruptcy court to 


bring suit against Olsen, his bankruptcy trustee. See id.


However, citing to a decision from the 11th Circuit, Plaintiff asks this Court not to apply 


the Barton Doctrine. See Tufts v. Hay, 977 F.3d 1204 (11th Cir. 2020). This argument is of no 


moment, however. While the 11th Circuit may not have applied the Barton Doctrine in a legal 


malpractice action against a bankruptcy trustee, the 3rd, 4th, and 7th Circuits have. See In re J & 


S Props., LLC, 872 F.3d 91, 98 (3d Cir. 2017); McDaniel v. Blust, 668 F.3d 153, 156-57 (4th Cir. 


2012); In re Linton, 136 F.3d 544, 545-46 (7th Cir. 1998). This Court should follow these well-


reasoned decisions, particularly the 7th Circuit opinion of In re Linton, and dismiss this matter 


with prejudice. 


III. THE UNCONTRADICTED AFFIDAVITS OF YALDEN AND WILLETTE ALSO SUPPORT 


DISMISSAL PURSUANT TO 735 ILCS 5/2-619(A)(9).


In the Motion to Dismiss, Defendants contend that attorneys Yalden and Willette played 


no role in Plaintiff Dulberg and in fact never spoke to him. Affidavits to this 


effect were attached to the Motion to Dismiss. Plaintiffs did not file a counter-affidavit, nor 


otherwise attempt to contradict affirmations. These statements are therefore 


deemed true. See Callaghan v. Village of Clarendon Hills, 401 Ill. App. 3d 287, 291 (2d Dist. 


counter affidavit to challenge the facts alleged in the 


defendant's supporting affidavits, the facts of defendant


Instead, Plaintiffs refer to uptcy trustee and fees paid to 


Olsen for such work as bankruptcy trustee, in an attempt to refute the representations made in 


Yalden respective affidavits. See Response at pp. 8-9, Exhibits B-D. But those 
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94590087.2 6


references are unrelated to what Yalden and Willette attest to, namely, that neither had a role in 


the underlying bankruptcy or personal injury case. See Motion to Dismiss, Exhibits B & C.


Indeed, Yalden has been retired from the practice of law since 2013. Id. at Exhibit C, ¶3. Plaintiffs


have not identified a single allegation in the Complaint asserting a breach of the standard of care


or act in furtherance of any fraud committed by Yalden or Willette. Based upon the uncontroverted 


statements in their affidavits, dismissal of Defendants Yalden and Willette with prejudice pursuant 


to 735 ILCS 5/2-619(a)(9) is indicated.


IV. PLAINTIFFS COMPLAINT DOES NOT ADEQUATELY PLEAD A CAUSE OF ACTION 


AGAINST THE OLSEN DEFENDANTS.


Ostensibly admitting defeat, Plaintiffs fail to cite any allegations in the Complaint which 


adequately allege a cause of action for either legal malpractice or aiding and abetting. Response at 


pp. 10-11. Instead, Plaintiffs simply incorporate the paragraphs contained Count III, and state they 


sufficiently support their causes of action. Id. Plaintiffs are mistaken. 


Foundationally, Plaintiffs have not demonstrated how the Dulberg Trust has standing to 


bring this suit. See Motion to Dismiss at p. 12. Further, Plaintiffs have not demonstrated how any 


of the Olsen Defendants breached the standard of care. See id. at p. 13. Nor have Plaintiffs pleaded


specific facts that the Olsen Defendants: (1) aided the Baudin Defendants in performing a wrongful 


act that caused an injury; (2) were generally aware of their roles as part of the overall tortious 


activity when providing the assistance; and (3) knowingly and substantially assisted the principal 


violation. See id. at pp. 13-15; Johnson v. Filler, 2018 IL App (2d) 170923, ¶16.


All that Plaintiffs have alleged is that Defendant Olsen filed a motion in the Bankruptcy 


Case to have Baudin appointed as counsel in the Underlying Case and to approve the binding 


mediation agreement. See Exhibit A at ¶¶52-55, 82-93. These acts were required as part of 


bankruptcy. See 11 U.S.C. § 541(a)(1) (2018) (a voluntary chapter 7 bankruptcy filing 
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94590087.2 7


see also Holland v. Schwan's Home Serv., Inc., 2013 IL 


action). 


Olsen followed the Bankruptcy Code in appointing Baudin and having the binding 


mediation agreement approved. See id. This action does not meet the pleading requirements to 


ismissal with


prejudice is further supported pursuant to 735 ILCS 5/2-615.


WHEREFORE, Defendants, JOSEPH DAVID OLSEN, CRAIG A. WILLETTE, and 


RAPHAEL E. YALDEN II, respectfully request that this Honorable Court enter an Order 


providing for the following relief:


A. Granting their Combined Motion to Dismiss Complaint at Law;


B. Dismissing each of them from this matter, with prejudice; and,


C. For such other and further relief this Honorable Court deems equitable and just.


Respectfully submitted,


DEFENDANTS, JOSEPH DAVID 
OLSEN, CRAIG A. WILLETTE, and
RAPHAEL E. YALDEN II 


By:  /s/George J. Manos
One of Their Attorneys


George J. Manos
Jason W. Jochum 
LEWIS BRISBOIS BISGAARD & SMITH, LLP


550 W. Adams Street, Suite 300
Chicago, Illinois 60661
(312) 345-1718
Firm No. 41737
George.Manos@lewisbrisbois.com
Jason.Jochum@lewisbrisbois.com
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT – LAW DIVISION 


PAUL R. DULBERG, individually, and THE PAUL ) 
R. DULBERG REVOCABLE TRUST,   ) 
        ) 
   Plaintiffs,    ) 
        ) 
vs.        ) Case No. 2022 L 010905 
        ) Calendar R 
KELLY N. BAUDIN, et al.     ) 
        ) 
   Defendants.    ) 


DEFENDANTS, JOSEPH DAVID OLSEN, CRAIG A. WILLETTE, AND RAPHAEL E. 
YALDEN II’S, COMBINED MOTION TO DISMISS COUNT III OF PLAINTIFFS’  


COMPLAINT AT LAW 


NOW COMES the Defendants, JOSEPH DAVID OLSEN (“Olsen”), CRAIG A. 


WILLETTE (“Willette”), and RAPHAEL E. YALDEN II (“Yalden”) (collectively the “Olsen 


Defendants”) by and through their attorneys, LEWIS BRISBOIS BISGAARD & SMITH, LLP, and 


for their Combined Motion to Dismiss Count III of Plaintiffs’ Complaint at Law, pursuant to 735 


ILCS 5/2-619.1 (West 2023), state as follows: 


INTRODUCTION AND SUMMARY OF ARGUMENT 


Count III of Plaintiffs Complaint at Law (the “Complaint”) is directed against the Olsen 


Defendants. A copy of the Complaint is attached hereto and marked as Exhibit A. Count III is 


entitled “Legal Malpractice – Aiding and Abetting a Fraud” and asserts that the Olsen Defendants 


assisted Kelly N. Baudin and William R. Baudin II (collectively the “Baudin Defendants”) in 


misrepresenting whether the bankruptcy court could force Plaintiff, Paul R. Dulberg (“Dulberg”) 


into binding mediation regarding his personal injury case. See id. 


For numerous reasons, Plaintiffs’ claim against the Olsen Defendants is hopelessly flawed. 


To begin, Dulberg’s allegations demonstrate that in October 2016, he knew he had been “coerced” 


into binding mediation that included a high-low agreement, and that on December 12, 2016 he was 
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aware that the mediator had awarded him damages in the personal injury case well above the 


$300,000 cap. Accordingly, to the extent Plaintiff had a claim against the Olsen Defendants, it 


accrued on December 12, 2016. Plaintiff did not file the instant lawsuit until December 13, 2022, 


well past the applicable two-year statute of limitations. See 735 ILCS 5/13-214.3(b) (West 2023).  


Relatedly, the Complaint specifies that the allegedly problematic conduct in furtherance of 


the Baudin Defendants’ purported misrepresentations took place on October 31, 2016. See Exhibit 


A at ¶¶52-55. As such, Plaintiffs’ lawsuit is further barred by the six-year statute of repose. See 


735 ILCS 5/13-214.3(c) (West 2023). Dismissal is thus appropriate, with prejudice, based on 735 


ILCS 5/2-619(a)(5) (West 2023).  


Dulberg also contends that Olsen and his firm acted as the bankruptcy trustee in the 


underlying case. See Exhibit A at ¶82. However, Dulberg has not obtained permission from the 


bankruptcy court to bring suit against the Olsen Defendants, so Count III is amenable to dismissal 


based on the Barton Doctrine. Moreover, as noted in the attached Affidavits of Craig A. Willette 


and Raphael E. Yalden II (marked as Exhibits B & C), neither worked on Dulberg’s bankruptcy 


case.1 In fact, Yalden has not practiced law since 2013. See Exhibit C at ¶3. Thus, there is no 


genuine issue of material fact that Count III should be dismissed with prejudice, pursuant to 735 


ILCS 5/2-619(a)(9) (West 2023). 


In addition to these dispositive bases for dismissal, the allegations in the Complaint do not 


state a cause of action against the Olsen Defendants for legal malpractice or for aiding and abetting 


fraud. See generally Exhibit A. They are instead conclusory and vague, nothing more than 


innuendo regarding the purported scheme. See id. However, under Illinois’ fact pleading 


 
1  Indeed, the Complaint contains no allegations of acts by Defendants Yalden or Willette, and neither 


filed appearances in the bankruptcy case.  
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requirements, such vague and conclusory allegations fail to state a cause of action and Count III 


should also be dismissed pursuant to 735 ILCS 5/2-615 (West 2023).  


LEGAL STANDARD 


Illinois is a fact-pleading jurisdiction. Weiss v. Waterhouse Secs., Inc., 208 Ill.2d 439, 451 


(2004). “A section 2-615 motion to dismiss challenges the legal sufficiency of a complaint based 


on defects apparent on its face.” Pooh-Bah Enters., Inc. v. County of Cook, 232 Ill.2d 463, 473 


(2009). In ruling on a section 2-615 motion to dismiss, the court must accept as true all well-


pleaded facts, as well as any reasonable inferences to be drawn therefrom. Khan v. Deutsche Bank 


AG, 2012 IL 112219, ¶47. However, a plaintiff may not rely on mere conclusions of law or fact 


unsupported by specific factual allegations. Pooh-Bah Enters., Inc., 232 Ill.2d at 473. 


A motion to dismiss under section 2-619 of the Code “admits the legal sufficiency of the 


plaintiffs’ complaint, but asserts an affirmative defense or other matter that avoids or defeats the 


claim.” DeLuna v. Burciaga, 223 Ill.2d 49, 59 (2006). Section 2-619(a)(5) allows a cause of action 


to be dismissed if it was not commenced within the time limited by law. 735 ILCS 5/2-619(a)(5). 


In a Section 2-619(a)(9) motion, the affirmative matter supporting dismissal may be 


“something in the nature of a defense that completely negates the cause of action or refutes crucial 


conclusions of law or conclusions of material fact contained in or inferred from the complaint.” 


Golden v. Mullen, 295 Ill. App. 3d 865, 869 (1st Dist. 1997). 


STATEMENT OF UNDISPUTED FACTS 


On or about May 5, 2012, Dulberg filed a personal injury action against David Gagnon, 


Caroline McGuire, and Bill McGuire in a case styled Paul Dulberg, Plaintiff, versus David 


Gagnon, Defendant, et al., Case No. 2012 LA 178, in the Twenty-Second Judicial Circuit, 


McHenry County, Illinois (the “Underlying Case”). In his Complaint, Dulberg alleged that he was 
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injured as a result of a chain saw negligently operated by Gagnon while on the McGuires’ property. 


Dulberg was initially represented by The Law Offices of Thomas J. Popovich, P.C. After that firm 


was granted leave to withdraw, Dulberg entered into a fee agreement with the Baudin Defendants 


on or about September 22, 2015 to represent him in the Underlying Case. See Exhibit A at ¶15.  


On November 26, 2014 Dulberg filed a Petition for Bankruptcy pursuant to Chapter 7, In 


re: Paul Dulberg, Debtor, Case No. 14-bk-83578 in the Northern District of Illinois Bankruptcy 


Court, Western Division (the “Bankruptcy Case”). Olsen was appointed as Successor Trustee in 


the Bankruptcy Case on August 31, 2016 after the initial trustee resigned.  


In July 2016, the Baudin Defendants proposed binding mediation to Dulberg to resolve the 


Underlying Case. See Exhibit A at ¶¶24-35. According to Plaintiffs, the Baudin Defendants told 


Dulberg that by agreeing to binding mediation, however, there would be a cap on his recovery of 


$300,000. Id. at ¶35. Dulberg responded that he wanted some assurance that the insurance carrier 


was “sincere in trying to resolve this” and wanted them to up the lower limit of recovery “from 


50k to 150k,” pay for along with other concessions. Id. at ¶42. Notwithstanding the Baudin 


Defendants recommending binding mediation as the best possibility of recovery, Dulberg alleges 


that he declined that option. Id. at ¶46.  


Despite refusing to participate in binding mediation, which he communicated to Baudin on 


July 20, 2016, on August 16, 2016 Dulberg asked Baudin: 


Randy, I have to ask again, why is it wise to agree to mediate before permanent 
disability is determined by social security since the permanent disability rating 
would be a large factor in determining what the insurance adjuster is willing to 
give? 


Id. at ¶47.  


Dulberg asserts that on October 9, 2016, the Baudin Defendants informed him binding 


mediation would take place notwithstanding his disapproval, and that the bankruptcy trustee and 
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the judge could order him to participate even without his consent. Id. at ¶50. 


On October 4, 2016, Olsen filed a “Motion to Employ Special Counsel” and a “Motion for 


Authority to Enter Into a ‘Binding Mediation Agreement’” in the Bankruptcy Case, requesting the 


court allow him to employ the Baudin Defendants as Dulberg’s counsel in the Underlying Case, 


to approve the Baudin Defendants’ fee arrangement, and for authority to enter into a binding 


mediation agreement in the Underlying Case. See id. at Exhibits 4 & 5. Although he received 


notice of the motions, Dulberg did not appear on the presentment date, nor did he file a response 


or objection to the motions. See id.  


On October 31, 2016, Olsen appeared before the bankruptcy court to obtain approval of 


the Motion to Employ. See id. at Exhibit 6. Olsen informed the court that the binding mediation 


had a $50,000 floor with a $300,000 ceiling (the “high/low”), that he had spoken to Baudin who 


seemed “very enthusiastic about it” since Olsen did not do personal injury work, “so [he wasn’t] 


sure how all that flows to a jury.” Id. The judge found the papers to be in order, the fee arrangement 


reasonable, and the binding mediation agreement acceptable, and granted the motions. Id. Olsen 


noted that he “didn’t want to micromanage [the] case.” Id.; see also id. at Exhibit 7. At no time did 


Olsen ever speak to Dulberg directly concerning the binding mediation. See generally Exhibit A. 


On December 8, 2016 Dulberg participated in binding mediation. See id. at ¶57. At the 


mediation, he executed a mediation agreement. See id. at Exhibit 11, p. 6. The mediation agreement 


stated that the parties had agreed to submit the dispute to mediation. See id. at p. 1. The minimum 


award would be $50,000 with the maximum award $300,000. See id. at p. 4.  


On December 12, 2016, the mediator entered a gross award for Dulberg of $660,000, but 


reduced it by 15% for his own comparative fault for a net award of $561,000. See id. at Exhibit 


10. Upon being informed of the award by the Baudin Defendants, Dulberg stated: 
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Yeah, you two did good, real good, and I thank both of you sincerely. I just can’t 
help it, what I see here is a gift of $261,000 given to those responsible for my 
injuries. 


Id. at ¶67.  


On January 26, 2017, the bankruptcy court approved the binding mediation award without 


objection. On June 30, 2017 Dulberg’s bankruptcy was discharged and Olsen was discharged as 


Trustee. Plaintiff filed the present suit on December 13, 2022. See Exhibit A 


ARGUMENT 


I. DISMISSAL OF COUNT III IS WARRANTED PURSUANT TO 735 ILCS 5/2-619(a)(5) BASED 
ON THE STATUTES OF LIMITATIONS AND REPOSE. 


It is well-established that 735 ILCS 5/13-214.3 applies to any claim against an attorney 


arising out of his or her performance of legal services, not just a legal malpractice claim. See, e.g., 


Evanston Ins. Co. v. Riseborough, 2014 IL 114271, ¶23 (the statute broadly “encompasses a 


number of potential causes of action in addition to legal malpractice”). As a result, the two-year 


statute of limitations and six-year statute of repose apply to Count III alleged against the Olsen 


Defendants. Compare Exhibit A at ¶¶82-93 with id.2 As explained in greater detail below, 


Plaintiffs’ claim against the Olsen Defendants (to the extent one exists) is barred by the statutes of 


limitation and repose, and dismissal is proper, with prejudice, pursuant to 735 ILCS 5/2-619(a)(5).  


A. Based on the Allegations in the Complaint, Dulberg’s Claim Accrued No Later Than 
December 12, 2016, Making His Complaint Untimely. 


735 ILCS 5/13-214.3(b) states in pertinent part: 


An action for damages based on tort, contract, or otherwise … against an attorney 
arising out of an act or omission in the performance of professional services … 
must be commenced within 2 years from the time the person bringing the action 
knew or reasonably should have known of the injury for which damages are sought. 


 
2  Indeed, Plaintiffs’ claim against the Olsen Defendants sounds in “Legal Malpractice.” See Exhibit A 


at p. 28.  
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“Section 13-214.3(b) incorporates the discovery rule, ‘which delays commencement of the statute 


of limitations until the plaintiff knew or reasonably should have known of the injury and that it 


may have been wrongfully caused.’” Janousek v. Katten Muchin Rosenman LLP, 2015 IL App 


(1st) 142989, ¶13 (quoting Dancor Int’l, Ltd. v. Friedman, Goldberg & Mintz, 288 Ill. App. 3d 


666, 672 (1st Dist. 1997)). “A statute of limitations begins to run when the purportedly injured 


party has a reasonable belief that the injury was caused by wrongful conduct, thereby creating an 


obligation to inquire further on that issue.” Id. “Actual knowledge is not necessary to trigger the 


limitations period, nor does the plaintiff need knowledge of a specific defendant’s negligent 


conduct or knowledge of the existence of a malpractice claim.” Nelson v. Padgitt, 2016 IL App 


(1st) 160571, ¶12 (citing SK Partners I, LP v. Metro Consultants, Inc., 408 Ill. App. 3d 127, 130 


(1st Dist. 2011)). 


Here, Dulberg contends that he that he wanted to take the Underlying Case to trial, and did 


not agree to participate in binding mediation, but was forced to do so by the Baudin Defendants. 


Exhibit A at ¶¶46, 50, 51. He alleges that he did “not approve of the [binding mediation] process 


and refused to sign the arbitration agreement.” Id. at ¶50. He further asserts that Baudin informed 


him that the “bankruptcy judge and trustee had the authority to order the process into a binding 


mediation agreement without [his] consent.” Id. He asserts that Olsen (in some manner) assisted 


Baudin in having the bankruptcy court approve the binding mediation agreement of which he did 


not approve. Id. at ¶86. 


Dulberg states that he attended the binding mediation on December 8, 2016, “even though 


he did not agree to the process, did not want it to happen, and refused to sign any agreement or 


consent to the process.” Id. at ¶57. Finally, and significantly, he alleges that he knew he suffered 


an injury on December 12, 2016 upon receiving the mediator’s award, and that he told Baudin that 
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“I just can’t help it, what I see here is a gift of $261,000 given to those responsible for my injuries.” 


Id. at ¶67. 


Regardless of the truth of Plaintiffs’ allegations, there is no dispute that Dulberg knew, or 


should have known, that Olsen filed motions in the Bankruptcy Case to employ the Baudin 


Defendants as his counsel in the Underlying Case, and that he filed a motion to approve the binding 


mediation agreement. See id. at Exhibits 5-7. He knew, or should have known, that the bankruptcy 


court approved the binding mediation agreement. Id. In Dulberg’s own words, Olsen’s motion to 


approve the binding mediation agreement was a “wrongful act.” Id. at ¶87.  


Dulberg also knew that he suffered an injury as a result of being “coerced” into the binding 


mediation agreement no later than December 12, 2016, when he learned he would not be able to 


recover the additional $261,000 awarded by the mediator because of the mediation cap. See 


Exhibit A at ¶¶67, 87; Janousek, 2015 IL App (1st) 142989, ¶13. He knew that, absent being 


“coerced” into binding mediation, he would have received the additional $261,000. See id.  


As a result, upon entry of the mediator’s judgment on December 12, 2016, Dulberg knew 


of his injury, and that it was wrongfully caused, in part by Olsen (allegedly) “coercing” him into 


binding mediation. See supra; see also Warnock v. Karm Winand & Patterson, 376 Ill. App. 3d 


364, 371-72 (1st Dist. 2007) (stating the general rule that a legal malpractice claim accrues upon 


entry of an adverse judgment, settlement, or dismissal of the underlying action).  


Plaintiffs filed this suit on December 13, 2022, more than six (6) years after their claim 


accrued. See Exhibit A. The statute of limitations bars Plaintiffs’ claim against the Olsen 


Defendants; Count III of Plaintiffs’ Complaint should be dismissed with prejudice pursuant to 735 


ILCS 5/2-619(a)(5).  
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B. Olsen’s Alleged Act or Omission Occurred on October 31, 2016, and Therefore 
Plaintiffs’ Claim Against the Olsen Defendants Is Also Barred by the Statute of 
Repose. 


Not only does the statute of limitations defeat Plaintiffs’ claim, but the statute of repose 


acts as an absolute bar. The statute of repose in actions brought against attorneys arising out of 


their performance of legal services is governed by 735 ILCS 5/13-214.3(c). It states: 


[e]xcept as provided in subsection (d), an action described in subsection (b) may 
not be commenced in any event more than 6 years after the date on which the act 
or omission occurred. 


“Unlike a statute of limitations, which begins running upon accrual of a cause of action, a statute 


of repose begins running when a specific event occurs, regardless of whether any action has 


accrued or whether an injury has resulted.” Evanston Ins. Co., 2014 IL 114271, ¶31 (internal 


quotation marks omitted.). “While it creates a harsh result, the purpose of the statute of repose is 


to terminate the possibility of liability after a defined period of time, regardless of a party's lack of 


knowledge.” Ferguson v. McKenzie, 202 Ill.2d 304, 311 (2001). 


Here, the complained of act or omissions by Olsen, presenting motions in the Bankruptcy 


Case to employ the Baudin Defendants as Dulberg’s attorney and to have the bankruptcy court 


approve the binding mediation agreement, took place on October 31, 2016. See Exhibit A at ¶88. 


No later acts by Olsen are cited by Plaintiffs. See generally id. Any litigation had to have been 


initiated by October 31, 2022. Compare supra with 735 ILCS 5/13-214.3(c). Plaintiffs’ Complaint, 


filed on December 13, 2022 is not timely, and dismissal of Count III with prejudice is therefore 


also indicated pursuant to 735 ILCS 5/2-619(a)(5).  


II. DISMISSAL OF COUNT III IS APPROPRIATE PURSUANT TO 735 ILCS 5/2-619(a)(9) BASED 
ON THE BARTON DOCTRINE AND THE AFFIDAVITS OF YALDEN AND WILLETTE.  


A. Dulberg Has Not Sought and Secured the Requisite Leave from the Bankruptcy 
Court to Bring This Claim Against the Trustee. 


The Barton Doctrine provides that even after a chapter 7 bankruptcy case has been closed, 
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permission is still required from the bankruptcy court to bring a state court suit against the chapter 


7 trustee. See In re Linton, 136 F.3d 544, 545-46 (7th Cir. 1998). “Letting such suits proceed 


unchecked would mean that “trusteeship will become a more irksome duty” and “it will be harder 


for courts to find competent people to appoint as trustees.” Id. “Requiring that leave to sue be 


sought enables bankruptcy judges to monitor the work of the trustees more effectively.” Id. “If a 


plaintiff wants to bring suit against a bankruptcy trustee in a forum other than the bankruptcy court, 


the Barton doctrine requires approval of the bankruptcy court in order to proceed in the alternate 


forum.” In re J & S Props., LLC, 872 F.3d 91, 98 (3d Cir. 2017).  


The Barton Doctrine covers any “acts committed in [the trustee's] official capacity,” as 


measured by “the nature of the function that the trustee or his counsel was performing during 


commission of the actions for which liability is sought.” McDaniel v. Blust, 668 F.3d 153, 156-57 


(4th Cir. 2012). If a plaintiff brings suits in violation of the Barton Doctrine, the Court is without 


subject matter jurisdiction to hear the case. See id. 


Here, Olsen was appointed as Trustee in the Bankruptcy Case, and Plaintiffs’ claim against 


Yalden and Willette are derivative from that appointment. See Exhibit A at ¶¶52-55, 83-84, 


Exhibits 6-7. Count III directly implicates the Olsen Defendants’ role as bankruptcy Trustee and 


falls squarely within the Barton Doctrine. See id. Dulberg did not seek leave from the bankruptcy 


court to bring the instant state court suit. Accordingly, the Complaint should be dismissed since 


this Court is without jurisdiction to hear this matter.3 McDaniel, 668 F.3d at 156-57.  


 


 


 
3  This motion could also be considered pursuant to 735 ILCS 5/2-619(a)(1) (West 2023) (lack 


of subject matter jurisdiction). There is no Illinois case concerning whether the Barton doctrine 
is more properly raised pursuant to 619(a)(9) or 619(a)(1).  
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B. The Affidavits of Craig A. Willette and Raphael E. Yalden II Demonstrate They Had 
No Role in the Bankruptcy or the Underlying Case.  


Not only does the Barton Doctrine bar Plaintiffs’ claim against the Olsen Defendants, but 


as detailed in the attached Affidavits, neither Willette or Yalden ever spoke with Dulberg or the 


Baudin Defendants, nor did either play any role in the Bankruptcy Case or the Underlying Case. 


See generally Exhibits B & C. As such, they should be dismissed from this matter. 


Plaintiffs’ claim against the Olsen Defendants appears to be that they aided and abetted the 


Baudin Defendants in some fashion. See generally Exhibit A at ¶¶83-92. To state a claim for 


aiding and abetting by an attorney, the plaintiff must allege that: (1) the party whom the defendant 


aided performed a wrongful act that caused an injury; (2) the defendant was generally aware of his 


role as part of the overall tortious activity when he provided the assistance; and (3) the defendant 


knowingly and substantially assisted the principal violation. Johnson v. Filler, 2018 IL App (2d) 


170923, ¶16 (citing Wolf v. Liberis, 153 Ill. App. 3d 488, 496 (1st Dist. 1987)). The plaintiff must 


plead specific facts to support the cause of action. Thornwood, Inc. v. Jenner & Block, 344 Ill. 


App. 3d 15, 29-30 (1st Dist. 2003).  


Here, neither Yalden or Willette performed any acts, did not knowingly and substantially 


assist the Baudin Defendants, nor were they “aware of [their] role as part of the overall tortious 


activity.” Compare Johnson, 2018 IL App (2d) 170923, ¶16 with Exhibits B & C. They had no 


communication and committed no acts in the Bankruptcy Case. See Exhibits B & C. If fact, 


Yalden retired from the practice of law in 2013. See Exhibit C at ¶3. Willette and Yalden could 


not aid and abet an activity of which they had no knowledge, nor did they render any assistance. 


See Johnson, 2018 IL App (2d) 170923, ¶16. The Complaint does not belie this fatal flaw. 


Accordingly, Dismissal of Count III with prejudice as respects Willette and Yalden is required 


pursuant to 735 ILCS 5/2-619(a)(9).  
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III. DISMISSAL IS FURTHER APPROPRIATE PURSUANT TO 735 ILCS 5/2-615 AS THE 
COMPLAINT FAILS TO STATE A CAUSE OF ACTION FOR EITHER LEGAL MALPRACTICE 
OR AIDING AND ABETTING. 


It is not entirely clear under what theory Plaintiffs are actually proceeding against the Olsen 


Defendants, as Count III is titled “Legal Malpractice – Aiding and Abetting a Fraud.” See Exhibit 


A at p. 28. However, under either a legal malpractice or an aiding and abetting theory, Plaintiffs’ 


Complaint fails to allege sufficient facts to state a cause of action.  


A. The Trust Has No Standing to Bring Suit Against the Olsen Defendants. 


To begin, to the extent that there is a potential claim against any of the Olsen Defendants 


in this matter, the Trust is not a proper plaintiff. An attorney “is liable only to his client, [generally] 


not to third persons." In re Estate of Powell, 2014 IL 115997, ¶14. “[T]he formation of an attorney-


client relationship is a consensual relationship in which the attorney must indicate acceptance to 


work on behalf of the client, and the client must authorize the attorney to work on their behalf.” 


Khoury v. Niew, 2021 IL App (2d) 200388, ¶47 (citing Wildey v. Paulsen, 385 Ill. App. 3d 305, 


311 (1st Dist. 2008)). 


Olsen was appointed as the bankruptcy Trustee for Dulberg, individually, as debtor. See 


Exhibit A at Exhibits 7, 8. The Trust was not a party to the bankruptcy, nor could it have been. 


See In re Capital Equity Land Trust No. 2140215, 646 B.R. 463, 468 (N.D. Ill. Bankr. Nov. 9, 


2022) (stating the general rule that personal trusts are not eligible for bankruptcy protection). As a 


result, the Olsen Defendants never formed an attorney-client relationship with the Trust. See 


Khoury, 2021 IL App (2d) 200388, ¶47. 


The Complaint does not allege any facts demonstrating that the Trust was an intended third-


party beneficiary of Olsen’s appointment as bankruptcy trustee, so it should be dismissed as a party 


plaintiff with prejudice. 


 


FI
LE


D
 D


AT
E:


 3
/3


/2
02


3 
1:


48
 P


M
   


20
22


L0
10


90
5







 


90535984.4  13 


B. Plaintiffs’ Allegations Fail to State a Cause of Action for Legal Malpractice Against 
the Olsen Defendants. 


To prevail on a legal malpractice claim “a plaintiff must plead and prove that the defendants 


owed a duty of care arising from an attorney-client relationship, defendants breached that duty, 


and she suffered an injury as a proximate result of defendants’ breach.” N. Ill. Emergency 


Physicians v. Landau, Omahana & Kopka, Ltd., 216 Ill.2d 294, 306 (2005). A plaintiff must 


“allege sufficient facts to state all the elements which are necessary to constitute his cause of 


action… .” Claire Assocs. v. Pontikes, 151 Ill. App. 3d 116, 123 (1st Dist. 1986) (citing Shugan v. 


Colonial View Manor, 107 Ill. App. 3d 458 (1st Dist. 1982)). 


Here, there are really no allegations of an attorney-client relationship between Dulberg and 


Olsen, the bankruptcy Trustee. Moreover, the Complaint is devoid of facts that Olsen breached 


any duty of care, or was responsible for causing any damages. See Exhibit A at ¶¶83-92. Nor are 


there allegations demonstrating how Olsen was the actual and proximate cause of Dulberg’s 


alleged harm. See id. Aside from general conclusions, which must be disregarded by the Court, 


Dulberg’s allegations demonstrate that Olsen filed motions with the bankruptcy court to approve 


the Baudin Defendants’ appointment as counsel in the Underlying Case and to approve a mediation 


agreement based upon the representations made by the Baudin Defendants. See generally id. at 


¶¶52-55, 82-93.  


There are no allegations in the Complaint that any of the Olsen Defendants (Olsen, 


Willette, or Yalden) ever spoke with Dulberg, let alone “coerced” or “forced” him to enter into 


binding mediation in the Underlying Case. See id. Plaintiff has not pled facts supporting a legal 


malpractice claim, nor can he as a matter of factor law.  


C. Plaintiffs’ Allegations Fail to State a Cause of Action for Aiding and Abetting Fraud 
Against the Olsen Defendants. 


As noted above, to state a claim for aiding and abetting by an attorney a “plaintiff must 
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allege that: (1) the party whom the defendant aided performed a wrongful act that caused an injury; 


(2) the defendant was generally aware of his role as part of the overall tortious activity when he 


provided the assistance; and (3) the defendant knowingly and substantially assisted the principal 


violation. Johnson, 2018 IL App (2d) 170923, ¶16. The plaintiff must plead specific facts to 


support the cause of action. Thornwood, Inc., 344 Ill. App. 3d at 29-30. There can be no claim for 


aiding and abetting where there is no underlying tort. See Chada v. N. Park Elem. Sch. Ass'n, 2018 


IL App (1st) 171958, ¶58 (stating general rule that aiding and abetting is not an independent tort 


and requires underlying conduct that is tortious). 


Here, Plaintiffs’ allegations regarding the Olsen Defendants consist of little more than 


unsupported conclusions. Plaintiffs allege that “Olsen was aware of his role when he presented his 


motions to hire Defendant William Randal Baudin II as special counsel and to enter into a binding 


mediation agreement for Plaintiff and also when he told the bankruptcy judge that Plaintiff 


[wanted] to avoid a jury trial because he was not a good witness.” Exhibit A at ¶88. Plaintiffs 


allege that “Olsen aided Baudin to promote the misrepresentation that Plaintiff desired to enter 


into a binding mediation agreement because [Dulberg] was not a good witness.” Id. at ¶86. 


Plaintiffs further allege that “[c]oercing Dulberg into a binding mediation agreement was a 


wrongful act causing Plaintiff pecuniary injury in an amount in excess of $261,000.” Id. at ¶87. 


These allegations fail to state specific facts to support an aiding and abetting cause of action.  


There are no allegations of actions by the Olsen Defendants in furtherance of any fraud, 


aside from filing a motion in the bankruptcy court, let alone “substantial assistance.” See generally 


id.; Johnson, 2018 IL App (2d) 170923, ¶16. Dulberg’s allegation that Olsen “coerced” him is 


entirely unsupported, as the Complaint does not even allege that Olsen ever communicated with 


him, directly or indirectly. See id. at ¶87. 
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Plaintiffs have also failed to plead that Olsen had “actual knowledge” of his overall role 


within the tortious activity, or how he could possibly have known the Baudin Defendants 


purportedly forced Dulberg to participate in binding mediation in the Underlying Case. See 


Exhibit A at ¶¶52-55, 82-93. There are no facts supporting the conclusory allegation that Olsen 


and Baudin “together, decided that any arbitration award was to be capped at $300,000 and forced 


the upper cap on Dulberg without his consent and while ignoring his strong objection.” Id. at ¶92. 


Indeed, the transcript of the October 31, 2016 hearing shows that because Olsen is not a personal 


injury attorney, he deferred to the Baudin Defendants’ expertise regarding the binding mediation 


in the Underlying Case. Id. at Exhibit 6A, [2:14-15, 2:23-25, 5:1-2]; see also Gagnon v. Schickel, 


2012 IL App (1st) 120645, ¶18 (where an exhibit contradicts the complaint's allegations, the 


exhibit controls).  


All that Plaintiffs have alleged is that Olsen filed a motion in the Bankruptcy Case to have 


Baudin appointed as counsel in the Underlying Case and to approve the binding mediation 


agreement. See Exhibit A at ¶¶52-55, 82-93. These acts were required for Dulberg’s bankruptcy. 


See 11 U.S.C. § 541(a)(1) (2018) (a voluntary chapter 7 bankruptcy filing creates a bankruptcy 


estate that includes “all legal or equitable interests of the debtor in property as of the 


commencement of the case.”); see also Holland v. Schwan's Home Serv., Inc., 2013 IL App (5th) 


110560, ¶116 (holding that assets of the bankruptcy estate include a debtor’s causes of action).  


Olsen followed the Bankruptcy Code in appointing Baudin and having the binding 


mediation agreement approved. See id. Dismissal with prejudice is therefore warranted pursuant 


to 735 ILCS 5/2-615.  


CONCLUSION 


The allegations in the Complaint lead to only one conclusion - Plaintiffs have no viable 
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claims against the Olsen Defendants. Count III is barred by the statute of limitations, statute of 


repose, and the Barton Doctrine. There is literally not one single allegation regarding any activities 


of Willette and Yalden., And the sum of Plaintiffs’ allegations against Olsen, taken together, fail 


to state or support a cause of action for either legal malpractice or for aiding and abetting fraud.  


WHEREFORE, Defendants, JOSEPH DAVID OLSEN, CRAIG A. WILLETTE, and 


RAPHAEL E. YALDEN II, respectfully request that this Honorable Court enter an Order 


providing for the following relief: 


A. Granting their Combined Motion to Dismiss Count III of Plaintiffs’ Complaint at 
Law;  


B. Dismissing each of them from this matter, with prejudice; and, 
C. For such other and further relief this Honorable Court deems equitable and just. 


Respectfully submitted, 


DEFENDANTS, JOSEPH DAVID 
OLSEN, CRAIG A. WILLETTE, and 
RAPHAEL E. YALDEN II  
 
By:     /s/George J. Manos    


        One of Their Attorneys 
 
George J. Manos  
Jason W. Jochum  
LEWIS BRISBOIS BISGAARD & SMITH, LLP 
550 W. Adams Street, Suite 300 
Chicago, Illinois 60661 
(312) 345-1718 
Firm No. 41737 
George.Manos@lewisbrisbois.com 
Jason.Jochum@lewisbrisbois.com 
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90536246.2  


IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT – LAW DIVISION 


 
PAUL R. DULBERG, individually, and THE PAUL ) 
R. DULBERG REVOCABLE TRUST,   ) 
        ) 
   Plaintiffs,    ) 
        ) 
vs.        ) Case No. 2022 L 010905 
        ) Calendar R 
KELLY N. BAUDIN, et al.     ) 
        ) 
   Defendants.    ) 


DEFENDANT, CRAIG A. WILLETTE’S AFFIDAVIT IN SUPPORT OF COMBINED 
MOTION TO DISMISS COUNT III OF PLAINTIFFS’ COMPLAINT AT LAW 


Affiant, CRAIG A. WILLETTE (“Affiant”), under oath, and subject to penalties of perjury 


pursuant to 735 ILCS 5/1-109, states and affirms as follows: 


1. I am over the age of 18 and competent to testify. 


2. I have personal knowledge of the facts contained herein. 


3. In 2016, I was a partner in the firm Yalden, Olsen & Willette.  


4. In 2021, I retired from the practice of law. 


5. I never at any time spoke or communicated in any way with Paul Dulberg regarding 


either the bankruptcy case or the personal injury case referenced in Plaintiffs’ Complaint at Law 


in this matter. 


6. In 2016, I never at any time spoke or communicated in any way with Kelly Baudin 


or Randal Baudin, nor did I confer with either regarding the bankruptcy case or the personal injury 


case referenced in Plaintiffs’ Complaint at Law in this matter.  


7. I had no role in the aforementioned bankruptcy case or personal injury case. I did 


not perform work on either matter, as a trustee or as an attorney, nor did I have knowledge of any 


of the specifics of the binding mediation alleged in Plaintiff’s Complaint at Law in the instant 
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matter. 


8. If called as a witness, I would testify consistently with the statements herein.  


FURTHER AFFIANT SAYETH NAUGHT. 


Respectfully submitted, 


CRAIG A. WILLETTE 
 
By:     /s/Craig A. Willette    


         Craig A. Willette 
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90536157.3  


IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT – LAW DIVISION 


PAUL R. DULBERG, individually, and THE PAUL ) 
R. DULBERG REVOCABLE TRUST,   ) 
        ) 
   Plaintiffs,    ) 
        ) 
vs.        ) Case No. 2022 L 010905 
        ) Calendar R 
KELLY N. BAUDIN, et al.     ) 
        ) 
   Defendants.    ) 


DEFENDANT, RAPHAEL E. YALDEN II’S AFFIDAVIT IN SUPPORT OF COMBINED 
MOTION TO DISMISS COUNT III OF PLAINTIFFS’ COMPLAINT AT LAW 


Affiant, RAPHAEL E. YALDEN II (“Affiant”), under oath, and subject to penalties of 


perjury pursuant to 735 ILCS 5/1-109, states and affirms as follows: 


1. I am 74 years old, under no legal disability and am competent to testify to the facts 


stated herein. 


2. I have personal knowledge of the facts contained herein. 


3. I retired from the practice of law in 2013 including registering my retirement status 


with the Illinois Attorney Registration and Discipline Commission and turning over all of my legal 


files to other attorneys. I have not practiced law since 2013. 


4. I have never at any time spoken to Paul Dulberg regarding the matters alleged in 


the Plaintiffs’ Complaint at Law, or any other matter. To my knowledge, I have never met or 


known Paul Dulberg. 


5. I have never spoken to, corresponded with, or otherwise conferred with Kelly 


Baudin or Randall Baudin regarding either the bankruptcy proceedings or the personal injury claim 


referred to in Plaintiffs’ Complaint in this case. To my knowledge, I have never met or known 


Kelly Baudin or Randall Baudin. 
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6. I had no role as an attorney in the bankruptcy case or personal injury case noted in 


the Plaintiffs’ Complaint at Law, nor do I have any knowledge of the binding mediation referred 


to in Plaintiffs’ Complaint at Law. 


7. If called as a witness, I would testify consistently with the facts herein.  


FURTHER AFFIANT SAYETH NAUGHT. 


Respectfully submitted, 


RAPHAEL E. YALDEN II 
 
By:     /s/Raphael E. Yalden II   


         Raphael E. Yalden II 
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