Date : 7/1/2023 10:10:21 AM

From : "Alphonse Talarico"

To : "T Kost" , "Paul Dulberg" , '"Paul Dulberg"

Subject : Re: Kost vs. Mt. Prospect et. al.

Attachment : Village of Mt Prospect Motion ONLY to Dismiss.pdf; S. B. Friedman Motion
to Dismiss ONLY.pdf;

Please see the attached.

Thank you,

Alphonse A. Talarico

3128081410

3126081410

From: T Kost <tkost999@gmail.com>

Sent: Saturday, July 1, 2023 8:43 AM

To: Alphonse Talarico <contact@lawofficeofalphonsetalarico.com>

Cc: Paul Dulberg <Paul_Dulberg@comcast.net>; Paul Dulberg <pdulberg@icloud.com>
Subject: Re: Kost vs. Mt. Prospect et. al.

In the attached I seem to have gotten 2 identical S.B. Friedman documents. I seem to be missing
the one from the Village of Mount Prospect.

On Thu, Jun 29, 2023 at 9:11 AM Alphonse Talarico
<contact@lawofficeofalphonsetalarico.com> wrote:
Gentelmen,
please see the two motions set for Yuly 20, 2023 attached.
Thank you,
Alphonse Talarico Esq.
3126081410
3128081410
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FILED

Hearing Date: 7/20/2023 9:30 AM - 9:35 AM 6/26/2023 2:17 PM
Location: <<CourtRoomNumber>> IRIS Y. MARTINEZ
Judge: Calendar, 15 CIRCUIT CLERK

COOK COUNTY, IL
2023CH04351
Calendar, 15
23291472

IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CHANCERY DIVISION

RICHARD W. KOST and
THOMAS W. KOST,
Plaintiffs,
Case No. 2023 CH 04351
V.

VILLAGE OF MOUNT PROSPECT,
et al.,

FILED DATE: 6/26/2023 2:17 PM 2023CH04351

Defendants.

N N N N N N N ' ' '

VILLAGE DEFENDANTS 2-615 MOTION TO DISMISS
PLAINTIFFS’ COMPLAINT FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

Defendants, VILLAGE OF MOUNT PROSPECT, PAUL WM. HOEFERT,
ANGOSTINO FILIPPONE, JOHN J. MATUSCAK, TERRI GENS, RICHARD F. ROGERS,
COLLEEN E. SACCOTELLI, PEGGY PISSARRECK, WILLIAM J. COONEY JR., CONNOR
HARMON, NELLIE BECKNER, LANCE MALINA, MICHAEL J. CASSADY, AND AMIT
THAKKAR (the “Village Defendants”), by and through their attorneys, KLEIN, THORPE &
JENKINS, LTD., moves this court to dismiss Plaintiffs’ Complaint for Declaratory Judgment
and Injunctive Relief pursuant to 735 ILCS 5/2-615 and in support thereof states as follows:

1. Plaintiffs are residents of the Village of Mount Prospect, who allegedly own
property within the South Mount Prospect Tax Increment Financing (TIF) District (the “TIF
District”).

2. Plaintiffs filed the current lawsuit against the Village Defendants, along with the

Village’s TIF Consultant, S.B. Friedman & Company and its employees (the “TIF Consultants”),
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purportedly taking issue with the Village’s establishment and approval of the TIF District. A
copy of the Complaint is attached hereto as Exhibit 1.

3. The Village passed the required ordinances to establish the TIF District on May 3,
2022, pursuant to the procedures and requirements contained in the Tax Increment Allocation
Redevelopment Act, 65 ILCS 5/11-74.4-1, et seq. (the “TIF Act”)

4. While the Complaint makes numerous allegations regarding the Plaintiffs’
encounters with the Village Defendants and the TIF Consultants during the public hearings and
approval processes required to establish the TIF District, the Complaint contains no allegations
or references to provisions of the TIF Act that were allegedly violated by the Village Defendants
in establishing the TIF District.

5. Instead, Plaintiffs contend the Village “did not meet the required ‘Public Use’
test” of the Illinois Constitution, which “limits the ‘taking powers’ by municipalities.”
Complaint at 9946-48.

6. Without any legal justification or legal authority, Plaintiffs claim that the TIF
District “was adopted without the required public use requirement being satisfied,” and seeks a
declaratory judgment and injunctive relief. Complaint at 949.

7. A motion to dismiss under section 2-615 challenges the legal sufficiency of a
complaint, based on facial defects of the complaint. Invenergy Nelson LLC v. Rock Falls Twp.
High Sch. Dist. No. 301, 2020 IL App (2d) 190374, q 14.

8. In order to for standing to bring a claim for declaratory relief, two general
requirements must be met: (1) there must be an actual controversy, i.e. the case must, therefore,
present a concrete dispute admitting of an immediate and definitive determination of the parties'

rights, the resolution of which will aid in the termination of the controversy or some part thereof;

560882 1 2





FILED DATE: 6/26/2023 2:17 PM 2023CH04351

and (2) the party seeking the declaration must be interested in the controversy, i.e. the dispute
must touch the legal relations of parties who stand in a position adverse to one another.
Underground Contractors Association v. City of Chicago, 66 111.2d 371, 375-76 (1977).

9. In order to be entitled to injunctive relief, Plaintiffs must show (1) that it is clear
that he has a lawful right for which he seeks protection; (2) that he will be irreparably harmed and
(3) that his remedies at law are inadequate. Kaplan v. Kaplan (1981), 98 1ll. App. 3d 136, 141, 423
N.E.2d 1253; See also Moehling v. N. & J. Enterprises, Ltd. (1973), 15 1ll. App. 3d 987 (noting
extreme caution should be exercised in the issuance of mandatory injunctions and that the need for
such relief must be clearly established and free from doubt).

10. Here, Plaintiffs seek relief from this Court alleging that the Village has not
established the requisite public use to effectuate a taking, or otherwise exercise eminent domain
authority, pursuant to the Illinois Constitution.

11. However, Plaintiffs make no allegations that the Village Defendants have in any
way taken any action to exercise eminent domain over the Plaintiffs’ property.

12. Moreover, Plaintiffs make no allegations to establish any element required to
warrant injunctive relief.

13. Plaintiffs conflate the establishment of the TIF District with the exercise of eminent
domain. While the TIF Act allows for a municipality to exercise the powers of eminent domain
within a redevelopment project area, 65 ILCS 5/11-74.4-4(c), the passage of an ordinance
establishing a TIF district does not automatically grant that authority to any property.

14. Instead, should a municipality desire to exercise eminent domain on a specific
property, it would need to follow the procedures outlined in the Eminent Domain Act, 735 ILCS

30/1-1-1, et seq., and otherwise comply with Constitutional constraints on takings.

5608821 3





FILED DATE: 6/26/2023 2:17 PM 2023CH04351

15. Simply put, the Plaintiffs have set forth no claim that the Village is attempting to
take any property owned or controlled by the Plaintiffs.

16. The public use test has no bearing or influence on the establishment of a TIF
District, and in fact is not mentioned in the TIF Act at all. See 65 ILCS 5/11-74.4-1, et seq.

17. As such, Plaintiffs have failed to state any valid cause of action, and the Complaint
must be dismissed.

18. Moreover, Plaintiffs have named numerous Village Elected Officials and Employees
in what appears to be their official capacities.

19. A lawsuit against a government employee or official in his or her official capacity
“generally represent[s] only another way of pleading an action against an entity of which an
officer is an agent.” Kentucky v. Graham, 473 U.S. 159, 165-66 (1985), quoting Monell v. New
York City Department of Social Services, 436 U.S. 658, 690 n. 55 (1978). If the official’s
government entity has notice and an opportunity to respond, “an official-capacity suit is, in all
respects other than name, to be treated as a suit against the entity” and “the real party in interest
is the entity.” Id. at 166, citing Brandon v. Holt, 469 U.S. 464 (1985); see also Jungels v. Pierce,
825 F.2d 1127, 1129 (7th Cir. 1987); Wilhelm v. City of Calumet City, 409 F.Supp.2d 991, 994
n. 1 (N.D.IIl. 2006) (court dismissed Title VII and § 1983 claims against Mayor in her official
capacity).

20. Because Plaintiffs claims against the individual Village Defendants in their
official capacities are akin to a suit against the Village, and because the Village is already named
as a defendant in this matter, such claims are duplicative and the individual Village Defendants,
ie. PAUL WM. HOEFERT, ANGOSTINO FILIPPONE, JOHN J. MATUSCAK, TERRI

GENS, RICHARD F. ROGERS, COLLEEN E. SACCOTELLI, PEGGY PISSARRECK,
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WILLIAM J. COONEY JR., CONNOR HARMON, NELLIE BECKNER, LANCE MALINA,

MICHAEL J. CASSADY, AND AMIT THAKKAR, must be dismissed as party defendants.
WHEREFORE, the Village Defendants pray that Plaintiffs’ Complaint be dismissed with

prejudice, that the individual Village Defendants be dismissed, with prejudice, and for such other

relief as the Court deems just and reasonable under the circumstances.

VILLAGE OF MOUNT PROSPECT, PAUL WM.
HOEFERT, ANGOSTINO FILIPPONE, JOHN 1J.
MATUSCAK, TERRI GENS, RICHARD F.
ROGERS, COLLEEN E. SACCOTELLI, PEGGY
PISSARRECK, WILLIAM J. COONEY IJR,,
CONNOR HARMON, NELLIE BECKNER,
LANCE MALINA, MICHAEL J. CASSADY,
AND AMIT THAKKAR

By:_/s/ Howard C. Jablecki
One of its Attorneys

Howard C. Jablecki (ARDC #6291655)
KLEIN, THORPE AND JENKINS, LTD.
15010 S. Ravinia Avenue, Suite 10
Orland Park, Illinois 60462
312-984-6451

hcjablecki@ktjlaw.com

Firm No. 90446
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FILED

Hearing Date: No hearing scheduled 6/28/2023 10:49 AM
Location: <<CourtRoomNumber>> IRIS Y. MARTINEZ
Judge: Calendar, 15 CIRCUIT CLERK
COOK COUNTY, IL
2023CH04351
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS Calendar, 15

COUNTY DEPARTMENT, CHANCERY DIVISION 23325673

DECLARATORY JUDGMENT & INJUNCTIVE RELIEF

RICHARD W. KOST and THOMAS W. KOST
Plaintiffs,

)

)

)

)

V. ) Case No. 2023 CH 04351

)

VILLAGE OF MOUNT PROSPECT, PAUL )

WM. HOEFERT, ANGOSTINO FILIPPONE, )

JOHN J. MATUSZAK, TERRI GENS, )

RICHARD F. ROGERS, COLLEEN E. )
)
)
)
)
)
)
)
)
)
)

FILED DATE: 6/28/2023 10:49 AM 2023CH04351

SACCOTELLI, PEGGY PISSARRECK,
WILLIAM J. COONEY JR., CONNOR
HARMON, NELLIE BECKNER, LANCE
MALINA, MICHAEL J. CASSADY, AMIT
THAKKAR, S.B. FRIEDMAN & COMPANY,
RANADIP BOSE, GEOFFREY DICKINSON,
RYAN HAGARTY, FRAN LEFOR ROOD,
TONY SMITH, LANCE DORN, STEVEN B.
FRIEDMAN

Defendants.

MOTION TO DISMISS

Defendants S.B. Friedman & Company, Ranadip Bose, Geoffrey Dickinson, Ryan Hagarty,

Fran Lefor Rood, Tony Smith, Lance Dorn, and Steven B. Friedman (the “SBF Defendants”) by and

through their attorneys, SAUL EWING LLP moves this court to dismiss Plaintiffs’ Complaint for

Declaratory Judgment and Injunctive Relief pursuant to 735 ILCS 5/2-615 and in support thereof
states as follows:

I. The SBF Defendants Adopt the Arguments made in The Village Defendants’ Motion to
Dismiss.

The SBF Defendants join and adopt the arguments made in the Motion to Dismiss filed on

behalf of The Village of Mount Prospect, Paul WM. Hoefert, Angostino Filippone, John J.

Matuscak, Terri Gens, Richard F. Rogers, Colleen E. Saccotelli, Peggy Pissarreck, William J.
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Cooney, Jr., Connor Harmon, Nelli Beckner, Lance Malina, Michael J. Cassady, and Amit Thakkar
(the “Village Defendants”).
II. Plaintiffs do not Allege any Facts Giving Rise to a Claim against the SBF Defendants.

In addition to the reasons stated in the Village Defendants’ Motion, Plaintiffs’ Complaint
should be dismissed against the SBF Defendants because Plaintiffs fail to allege a single fact that
would support their claim against them.

A motion to dismiss brought pursuant to section 2—-615 of the Code challenges the legal
sufficiency of a complaint by alleging defects on its face. Alpha Sch. Bus Co. v. Wagner, 391 Il
App. 3d 722, 735 (1st Dist. 2009). Illinois is a fact-pleading state, and conclusions of law and
conclusory factual allegations unsupported by specific facts are not deemed admitted for purposes
of a motion to dismiss. /d.

Here, Plaintiffs allege that the Village, in approving a TIF District, violated the Public Use
Clause of the Illinois Constitution. See Compl., 4 46. Nowhere, however, do the Plaintiffs allege
that the SBF Defendants had any role in approving the TIF District. Plaintiffs only allegations
related to the SBF Defendants, is that S.B. Friedman & Company prepared a report for the Village
regarding the proposed TIF district, nothing more. See Compl., 44 11 & 25. This lone allegation is
clearly not enough to allow Plaintiffs to maintain their claim.

This failure to allege specific facts against the SBF Defendants is especially glaring
considering only one of the individual defendants is mentioned by name in the Complaint. Geoffrey
Dickson is the only individual SBF Defendant mentioned, and is mentioned only as having made a
statement at a Village meeting. Compl., § 31. There is a not a single allegation that connects any
SBF Defendant to the wrong allegedly caused to Plaintiffs.

Specifically, Plaintiffs Complaint does not contain any allegations as to how any of the SBF
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Defendants were involved in the Village’s decision to approve the TIF district or how any conduct
by the SBF Defendants rises to a violation of the Public Use Clause as to be considered a “taking”!.
Accordingly, Plaintiffs’ Complaint fails to state a claim against the SBF Defendants and should be

dismissed. Alpha Sch. Bus Co. 391 1ll. App. 3d at 735.

Dated: June 28, 2023 Respectfully submitted,

S.B. Friedman & Company,
Ranadip Bose, Geoffrey Dickinson,
Ryan Hagarty, Fran Lefor Rood,
Tony Smith, Lance Dorn, and
Steven B. Friedman

By: /s/ Michael J. Pollock
One of their attorneys

Michael J. Pollock (michael.pollock@saul.com)
Saul Ewing LLP

161 North Clark Street, Suite 4200

Chicago, Illinois 60601

(312) 876-7100

Firm 1.D.: 62702

11t should be noted that only a government body, not a private company and its employees, can perform a “taking”
as that term is being used by Plaintiffs. 735 ILCS 30/1-1-1.
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CERTIFICATE OF SERVICE

I, Michael J. Pollock, an attorney, certify that I served a copy of the foregoing upon the
service list of counsel on June 28, 2023 by e-mail.

/s/ Michael J. Pollock

Michael J. Pollock

SERVICE LIST

Alphonse A. Talarico

The Law Office of Alphonse A. Talarico

707 Skokie Blvd, Suite 600

Northbrook, IL 60062

Email: contact@lawofficeofalphonsetalarico.com
Tel.: (312) 808-1410

[Attorneys for Richard W. Kost and Thomas W. Kost]

Howard C. Jablecki

Klein, Thorpe And Jenkins, Ltd.

15010 S. Ravinia Avenue, Suite 10

Orland Park, Illinois 60462

Email: hcjablecki@ktjlaw.com

Tel.: (312)984-6451

[Attorneys for the Village of Mount Prospect]
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