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CLAIMANT’S REQUEST FOR REVIEW OF THE UNFAVORABLE PORTION
OF ALJ BASSETT’S DECISION FROM APRIL 23,2013 THROUGH THE PRESENT

Dear Administrative Appeals Judges:

Please accept the following as Mr. Paul Dulberg’s Request for Review of his May 19, 2014
partially favorable decision. I am writing to appeal only the unfavorable portion of Mr. Paul
Dulberg’s social security claim from April 23, 2013 through the present. Mr. Dulberg filed
applications for DIB and SSI alleging disability on June 28, 2011. The claims were denied
initially and upon reconsideration and the Claimant then appeared at a hearing in Evanston,
Illinois before ALJ Lovert Bassett. The undersigned represented the Claimant at the hearing
despite the ALJ’s reference to M. Margaret Bradshaw who is of counsel to DDL.

The ALJ found that between June 28, 2011 and April 22, 2013, the Claimant had severe
impairments of right upper extremity injury and cervical spine disc disease. (ALJ dec. at 4). The
ALJ erroneously found that Claimant’s mental impairments were non-severe with mild
limitations in activities of daily living, social functioning and concentration, persistence or pace.
(ALJ dec. at 5). The ALJ found, per the medical expert’s testimony that from June 28, 2011
through April 22, 2013, Claimant equaled 1.02B. (ALJ dec. at 5). ALJ Bassett next concluded
that subsequent to April 22, 2013, there was medical improvement. (ALJ dec. at 6). As such,
the ALJ found after April 23, 2013, Claimant could perform other work such as a counter clerk,
rental clerk and usher. (ALJ dec. at 8). The ALJ’s decision subsequent to April 22, 2013 is
flawed and warrants remand for the following issues addressed below.

A. The updated records submitted post-hearing do not support medical improvement
or ALJ Bassett’s RFC that Claimant could perform light work occasional posturals
and simple job instructions (ALJ dec. at 7).

ME Munoz’s testimony is that Claimant equaled listing 1.02B through April 22, 2013 when the
physical therapy notes ended and Claimant was discharged from treatment. Claimant submitted





updated records consistent with his testimony that he continues to experience right forearm pain
with activity, reported dropping items and occasionally having difficulty with his hands. The
ME based his testimony strictly on the fact that Claimant was discharged from treatment. The
ALJ does not reconcile how these updated records were consistent with Dr. Munoz’s testimony
that based on the discharge from physical therapy, Claimant’s condition had improved. Indeed,
the recently submitted records showed assessment of:

(1) Post-traumatic dystonia' of the right upper extremity; and

(2) Chronic pain syndrome (dysthesia) that may be related to his intermittent right hand

dystonia.

Gabapentin2 was again prescribed at the visit. The records do not support medical improvement
or the ALJ’s RFC which contains no hand limitations.

B. The ALJ’s Finding that Claimant’s Depression is Not Severe Is Not Supported by
the Evidence

The ALJ took no testimony regarding the severity of Claimant’s mental impairments at the
hearing, focusing on the ME and VE’s testimony. ALJ Bassett erroneously states that his
testimony does not support the severity of GAF scores in the record. Yet if you listen to the
hearing audio, the ALJ does not question the Claimant to any degree about his mental
impairments, whether he socializes, whether he has concentration issues or how he carries out
daily activities.

Indeed, the record supports that on September 1, 2012, Claimant underwent a consultative
examination (“CE”) by Timothy Starzik, Psy.D., who diagnosed Claimant with major depressive
disorder. (Ex. 12F at 2-6). His mood was depressed, affect was irritable, and his cognitive
abilities appeared to be generally intact with some difficulties with sustained mental effort and
concentration and working memory. (/d.). On October 4, 2012, Claimant underwent an
evaluation with psychiatrist Elizabeth McMasters, M.D. (Ex.3F). Dr. McMasters diagnosed
Claimant with an adjustment disorder and possible post-traumatic stress disorder, Axis [V: listed
“extreme” and she assigned Claimant a GAF score of 452 (Id) Claimant was referred to
Rosecrance for additional treatment. (Ex. 15F). Claimant was subsequently diagnosed with
depression and social phobia with GAFs below 50. (Records from Rosecrance).

! Dystonia is a disorder characterized by involuntary muscle contractions that cause slow repetitive movements or
abnormal postures. The movements may be painful, and some individuals with dystonia may have a tremor or other
neurologic features. Medications can sometimes improve dystonia symptoms, but inconsistently. Symptoms may
include involuntary muscle contractions that cause repetitive movements or distorted postures, may occur during a
specific action such as handwriting and may worsen with stress, fatigue or anxiety.  Available at
http://www.mayoclinic.org/diseases-conditions/dystonia/basics/definition/con-20033527

2 Used to treat nerve pain. Available at http://www.drugs.com/gabapentin.html.

3 The GAF assigns a clinical judgment in numerical fashion to the

individual’s overall functioning level. Impairments in psychological, social and occupational/school

functioning are considered, but those related to physical or environmental limitations are not.

A score of 45 indicates serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent

shoplifting) or any serious impairment in social, occupational, or school functioning(e.g., no

friends, unable to keep a job).

Available at http://www.omh.ny.gov/omhweb/childservice/mrt/global_assessment_functioning.pdf.
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ALJ Bassett simply plays doctor in coming to his own medical conclusion that the impairments
were not severe. Moreover, contrary to the ALJ’s statements, the ALJ did not elicit any
testimony that he had restrictions on daily activities due to depression (see audio testimony);
(ALJ dec. at 5). The lack of testimony elicited was pointed out in Claimant’s post-hearing
memorandum and simply ignored by ALJ Bassett in error. Most significantly, the record reflect
evidence of a social phobia that is simply not contained in the RFC and would impact findings at
Step Five. The ALJ erroneously states that by driving a car, the Claimant only has a mild
limitation in social functioning. That is contrary to the evidence and Listing 12.00’s
directive of how to analyze social functioning. Thus remand should be warranted as to
Claimant’s special technique analysis and whether it is truly supported by the substantive
evidence of record as well as his RFC.

C. The ALJ Made a Boilerplate Credibility Determination

Pursuant to SSR 96-7p, the ALJ is required to take into consideration a Claimant’s credibility
when arriving at the RFC. In this case, the ALJ found medical improvement to occur as of April
23,2013. To the extent the ALJ addresses credibility, he stated:

After considering the evidence of record, the undersigned finds that his medically
determinable impairments could reasonably be expected to cause the alleged
symptoms; however, the claimant's statements concerning the intensity,
persistence and limiting effects of these symptoms are not entirely credible.

(ALJ dec. at 7). There is no assessment under the factors in SSR 96-7. The Seventh Circuit has
criticized this language as meaningless and cases are remanded on this specific issue. Shauger v.
Astrue, 675 F.3d 690, 696 (7th Cir. 2012); Spiva v. Astrue, 628 F.3d 346, 348 (7th Cir. 2010).
As this decision lacks any credibility determination, remand should be warranted.

D. The Undersigned Elicited Testimony From the VE that Conflicted with the DOT,
the undersigned Objected to that Evidence and the ALJ Erroneously Ignored
Claimant’s Objections.

The VE provided three jobs at step five:
(1) Counter clerk (DOT#249.366-010)
(2) Children’s attendant (DOT#349.677-018)
(3) Furniture-retail consultant (DOT#295.357-018)

Claimant previously explained that all three jobs require dealing with people under the DOT.
The medical evidence supports that Claimant suffers from a social phobia and thus, cannot
perform any of the three jobs.

Moreover, Claimant explained that the hypothetical was for “unskilled work™ which was defined
as generally “simple, routine repetitive work™. The VE stated this would preclude the ability to
carry out detailed written and oral instructions. The VE testified that the reasoning level (in the
GED) and SVP were independent and distinct aspects of the DOT. The undersigned objected in
the post-hearing memorandum as all three of the jobs listed above carry reasoning level of 2





under the GED which by definition requires the ability to carry out detailed written and oral
instructions. The VE admitted that the limitations to unskilled jobs would preclude the ability
to carry out DETAILED written and oral instructions. As a result, the jobs do not exist when one
listens to the entirety of the VE’s testimony. The normal Agency response is often to then
discuss SVP. But in this case there is not just the text of Appendix C of the DOT to contradict
any such argument. Rather, there is the testimony of SSA’s own VE that reasoning level and
SVP are independent and distinct aspects of the DOT. In short, the jobs the VE had originally
believed possible under the hypothetical, do not exist based on the entirety of the VE’s testimony
at the hearing. At the very minimum, we have established an affirmative and specific record
here to show a reasoning level inconsistency between the VE’s testimony and the contents of the
DOT. Accordingly remand is warranted at Step Five.

Conclusion

Please consider these comments and render a decision vacating the ALJ’s unfavorable portion of
his decision from April 23, 2013 through the present and find Claimant disabled and entitled to
the benefits for which he has applied. At the very least, please remand the case to the ALJ for
further proceedings in which the errors noted herein can be corrected.

Respectfully Submitted,
Meredith E. Marcus





