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STATE OF ILLINOIS )
   ) SS:  


COUNTY OF MCHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, 


Plaintiff,


vs.  


DAVID GAGNON, Individually, 
and as Agent of CAROLINE 
MCGUIRE and BILL MCGUIRE and 
CAROLINE MCGUIRE and BILL 
MCGUIRE, Individually, 


Defendants.


)
)
)  
)
)
)
)
)
)
)
)
)
)


 No. 12 LA 178


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


The Honorable Thomas A. Meyer, Judge of the Circuit 


Court of McHenry County, Illinois, on the 21st day of 


July, 2016, in the Michael J. Sullivan Judicial Center, 


Woodstock, Illinois.


APPEARANCES:


THE BAUDIN LAW GROUP LTD., by:
MS. KELLY N. BAUDIN, 


on behalf of the Plaintiff; 


LAW OFFICE OF STEVEN A. LIHOSIT, by:
MS. SHOSHAN E. REDDINGTON,


on behalf of the Defendant David Gagnon. 


** FILED **   Env: 16921181
McHenry County, Illinois


12LA000178
Date: 3/2/2022 3:31 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  I'm going to skip to Dulberg versus 


Gagnon.  


MS. BAUDIN:  Good morning, Your Honor. 


THE COURT:  Good morning.  


MS. BAUDIN:  Kelly Baudin on behalf of the 


plaintiff.  Mr. Dulberg is present and approaching.  


MS. REDDINGTON:  Good morning, Judge.  Shoshan 


Reddington for the defendant.  


THE COURT:  Good morning.  


MS. REDDINGTON:  We talked last night.  We've got 


some things agreed to, so I would like to just give us a 


moment to discuss that and step back up. 


THE COURT:  Okay.  I will pass.  


MS. BAUDIN:  Thank you.  


MS. REDDINGTON:  Thank you.  


THE COURT:  All right.  Thank you. 


(Whereupon, the above-entitled cause 


was passed and subsequently recalled.)


MS. BAUDIN:  Okay, Judge.  As you know, we had 


previously been discussing binding mediation.  We came 


to a semi-agreement, -- 


THE COURT:  Okay.  


MS. BAUDIN:  -- but we would like probably two weeks 


to just see if we can figure out the details and see if 
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we can reach an agreement on how that is going to 


proceed.  So I think we're looking at an August 4th date 


for that. 


THE COURT:  Can't do August 4th -- 


MS. BAUDIN:  Oh, okay.  I just was looking at two 


weeks, Your Honor. 


THE COURT:  -- because that's when I'm not here.  


MS. BAUDIN:  Oh, I see on the calendar.  I 


apologize.  


THE COURT:  Any day after that.  


MS. REDDINGTON:  The following week, anything?  


MS. BAUDIN:  Grab my -- Let's say either the 8th or 


the 10th are probably the best. 


THE COURT:  Either's fine?  


MS. REDDINGTON:  My calendar's currently crashed on 


my -- so I can't answer that, but -- 


MS. BAUDIN:  Why don't we do the 10th, just so 


it's -- 


THE COURT:  Is there a date you know you're going to 


be here?  


MS. REDDINGTON:  No.  


THE COURT:  Okay.  


MS. REDDINGTON:  Judge, and I have several motions, 


and what I'd like to do is get the trial stricken which 
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is on 9/- --


MS. BAUDIN:  27th I believe or 22nd?  


MS. REDDINGTON:  -- the 26th, and then to set it for 


the status instead on the 8/10, and then I also had a 


motion on an IME.  I'm a little stymied right now 


because my claim rep is out this week and there's a 


couple of issues that I can't answer for counsel, but if 


we do get the agreement in place, what we'd like to do 


is do the mediation and then come back for a status to 


dismiss it once the mediation is done, if that's 


agreeable.  


THE COURT:  First off, with respect to the motion to 


strike the trial date, any objection?  


MS. BAUDIN:  No. 


THE COURT:  All right.  I will -- I will strike the 


trial date for September 26, as well as the pretrial 


date of the 23rd.


MS. REDDINGTON:  Okay.  


THE COURT:  I will enter and continue your other 


motions until we're certain what's going to happen.  


MS. REDDINGTON:  Okay.  


THE COURT:  The removal of the trial date pretty 


much means we can do anything.  


MS. REDDINGTON:  Takes care of that.  Okay.  
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And hopefully we'll come back with everything 


in place and then we'll just even set a date and then 


get a status for after that date to be able to come back 


and say it's done; we're willing to dismiss with 


prejudice because mediation's binding and it's done.  


THE COURT:  All right.  However you want to do it, 


it is fine.  


MS. REDDINGTON:  Thank you. 


THE COURT:  All right.  Take care.  


MS. BAUDIN:  Thank you. 


(Which was and is all of the evidence


offered at the hearing of said cause


this date.) 
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STATE OF ILLINOIS )
) SS:


COUNTY OF MCHENRY )


I, Stacey A. Collins, an Official Court 


Reporter of the 22nd Judicial Circuit of Illinois, do 


hereby certify the foregoing to be a true and accurate 


transcription to the best of my ability and based on the 


quality of the recording of all the proceedings heard on 


the electronic recording system in the above-entitled 


cause.


                              


Stacey A. Collins, CSR
Official Court Reporter
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1 STATE OF ILLINOIS ) 
) SS: 


2 COUNTY OF MCHENRY ) 


3 IN THE CIRCUIT COURT OF THE TWENTY-SECOND 
JUDICIAL DISTRICT, MCHENRY COUNTY, ILLINOIS 


4 
PAUL DULBERG, 


5 
Plaintiff, 


6 
-vs-


7 
DAVID GAGNON, Individually,) 


8 and as agent of CAROLINE ) 
MCGUIRE and BILL MCGUIRE, ) 


9 and CAROLINE MCGUIRE and ) 
BILL MCGUIRE, Individually,) 


10 ) 
Defendants. ) 


11 ____________ ) 


No. 12 LA 000178 


12 The discovery deposition of 


13 MARCUS G. TALERICO, M.D., taken under oath on 


14 October 16, 2013, at the hour of 1:00 p.m., 


15 at Mid America Orthopaedics, 1419 Peterson 


16 Road, Libertyville, Illinois, pursuant to the 


17 Rules of the Supreme Court of Illinois and 


18 the Code of Civil Procedure, before Terri A. 


19 Clark, CSR License No. 084-001957, a notary 


20 public in and for the County of Lake and the 


21 State of Illinois. 


22 


23 APPEARANCES: 


24 


1 
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1 MR. ROBERT LUMBER, of the 
Law Offices of Thomas Popovich 


2 3416 West Elm Street 
McHenry, Illinois 60050 


3 (815) 344-3797 
rlumber@sbcglobal.net 


4 


On behalf of the Plaintiff; 
5 


MR. PERRY A. ACCARDO, of the 
6 Law Offices of Steven A. Lihosit 


200 North LaSalle Street, Suite 2550 
7 Chicago, Illinois 60601-1014 


(312) 558-9800 (312) 558-9357 Fax 
8 illinoislegal@allstate.com 


9 On behalf of the Defendant, 


10 David Gagnon; 


11 
MR. RONALD BARCH, of the Law Offices of 


12 Cicero France Barch & Alexander, P.C. 
6323 East Riverside Boulevard 


13 Rockford, Illinois 61114 
(815)226-7700 


14 rb@cicerofrance.com 


15 On behalf of the Defendants, 
Caroline and Bill McGuire. 


16 


17 


18 


19 


20 


21 


22 


23 


24 
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4 


5 WITNESS: 


I N D E X 


6 MARCUS G. TALERICO, M.D. 


7 


8 EXAMINATION 


9 BY MR. ACCARDO 


10 


11 


12 


13 


14 EXHIBITS 


15 Exhibit 1 (Curriculum Vitae) 


16 


17 


18 


19 


20 


21 


22 


23 


24 


PAGE 


4-21 


ID 


5 


3 
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1 


2 


3 


/[ 


(Deposition start time 01:11.) 


(Whereupon, the witness was 


administered an oath.) 


MR. ACCARDO: Doctor, could you 


5 please state your name and spell it for the 


6 court reporter. 


THE WITNESS: Marcus Talerico, 


M-a-r-c-u-s, T-a-1-e-r-i-c-o. 


4 


7 


8 


9 MR. ACCARDO: Let the record reflect 


10 this is the discovery deposition of 


11 Dr. Marcus Talerico taken pursuant to 


12 notice, taken in accordance with the 


13 rules of the Circuit Court of McHenry 


14 County, the rules of the Supreme Court of 


15 the State of Illinois, and any other 


16 applicable local court rules. 


17 MARCUS G. TALERICO, M.D., 


18 having been first administered an oath, was 


19 examined and testified further as follows: 


20 EXAMINATION 


2 1 BY MR. ACCARDO: 


22 Q. Good afternoon, Doctor, my name is 


23 Perry Accardo and I'm going to be asking you 


24 some questions today about a former patient 
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1 of yours by the name of Paul Dulberg. Okay? 


2 


3 


A. 


Q. 


Yes. 


You have given depositions before; 


4 is that correct? 


5 


6 


A. 


Q. 


Yes. 


You're familiar with the ground 


7 rules governing depositions, generally? 


8 A. Yes. 


9 Q. Now, we have been tendered a copy 


10 of your CV. I think we have marked it as 


11 Exhibit No. 1 for identification. Is that 


12 relatively current and up to date? 


13 


14 


15 


16 


A. 


Q. 


A. 


Q. 


It is. 


What kind of doctor are you? 


And do you have a specialty within 


5 


~ 


17 that 


.il8 : ' el d ?"'""" 'and, UP"°"'"'"""'' C§u'ft/e'r,> ~ ~ 
Q. And you are currently affiliated ~"q_ vt 19 


20 with MidAmerica Orthopaedics? 


21 


22 


A. 


Q. 


2 3 Illinois? 


24 A. 


Yes. 


And that's in Libertyville, 


Yes. 


l,,,k__, 
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1 Q. And how long have you been 


2 affiliated with them? 


3 


4 


A. 


Q. 


A little bit over two years. 


You have your chart for Mr. Dulberg 


5 today? 


6 


7 


A. 


Q. 


I do. 


Does that chart contain everything, 


8 all the records in regards to Mr. Dulberg? 


9 A. It contains the two office 


10 encounters, but no other documents that may 


11 be with this chart. I don't know that for 


12 sure. For example, the EMG which is 


13 referenced in here, I don't have that, but I 


14 commented on it. 


15 Q. The question was everything that 


16 you have in front of you comprises the entire 


17 chart? 


18 


19 


A. 


Q. 


Yes. 


2 0 that correct? 


21 


22 


23 


24 


A. Yes. 


Q. 61\1;? tJ:ie .• f.irst, tiilie, 


f,4'i\G:l:;of.,;2'Q11';1 is that correct? 


A. Yes. 


6 
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1 Q. 


3 


4 


A. 


Q. 


•··Yes. 


Have you or your office had any 


5 contact whatsoever with Mr. Dulberg since 


6 that time? 


7 


8 


A. 


Q. 


I believe not. 


I'm sorry, Doctor, it wasn't a 


9 trick question before, but on one of the 


11 ,J,µn1,:,J,21st; , 2D12 tel.eph◊!'!tliJ -- was it a 


12 l;:e),,epti,pr1e q9Jl?j It's on the second page of 


13 the December 2nd, 2011 record. 


14 A. Okay, I see that on the bottom. 


15 That was a phone call, and apparently the 


16 patient called. And VV is one of our 


17 employees, a nurse in our office, Vernice. 


1 9 tiP@ @at.ctcc:t'ha'f he. •de,tai'.j;4§!\'t.J!re.t,/1UN,\)l\ii.$ 


20 faiilr,iirfi'irt,fif'.;,1:fl I didn't take that phone call 


21 and I didn't even know that until you pointed 


22 it out. 


23 Q. 


7 
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3 


4 


5 


6 


7 


8 


9 


A. 


that time, 


Q. 


since June 


office has 


A. 


Q. 


,.,c;;():i; F.~ Cl~- And I didn't see him at 


that was a phone call. 


Backing up. Safe to say then that 


21st of 2012 neither you nor your 


had any car.tact with Mr. Dulberg? 


Correct. 


I would also ask any opinions that 


10 you give today, I would ask that they be 


11 within a reasonable degree of medical and 


12 orthopedic certainty. Fair enough? 


13 


14 


A. 


Q. 


Yes. 


Let's just go over the visits. The 


15 first visit on December 2nd, 2011. iWa's,, 


17 


19 


20 


21 


22 


23 


A. 


Q. 


A. 


Q. 


A. 


Q. 


Do you know Dr. Levin? 


I don't. 


Do you know of her? 


I have heard her name. 


And Mr. Dulberg gave you a history 


24 when he came in to see you? 


8 
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1 


2 


3 


6 


A. 


Q. 


A. 


Q. 


He did. 


.And. what ,was that,,histor.y?, 


He indicates that he was seen in 


7 the emergency room; is that correct? 


8 


9 


A. 


Q. 


Yes. 


Did you ever receive any records 


10 from the emergency room? 


11 


12 


13 


14 


15 


16 


17 


A. 


Q. 


Q. 


No. 


Where was it that the laceration 


18 was, it was on the right forearm? 


19 


20 


21 


22 


23 


24 


A. 


1,½£F."' ai;m .J. ~;ve.il;-;,.,, ~p.g ''hEl·•·c1J;$ o, ;n.e!d,.i11:t:9'.:eJ1li,t:,t·~,tfUW 


,n\1.lt\PTTE,s,!3.'\ a;flcb•:t·:iiHg.'4·•;!":p~,i-


Q. In any particular areas? 


A. 


Q. What else did he indicate? 


9 
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1 


2 


3 Q. Now, before he came to see you he 


4 had seen Dr. Levin and had an EMG and nerve 


5 conduction study performed; is that right? 


6 


7 


A. 


Q. 


8 that time? 


A. 


i/i:t,atus? , 
. .. ' , __ ,_,.,,,,.," • --~~'-']., 


C\ 


Yes. 


And you did not have the report at 


Correct. 9 


10 


11 


12 A. tHe'XW,a:s'''iut:ii'ehtlY:r1ot, working, at/ 


15 


18 


19 


20 


21 


Q. 


A. 


Q. 


A. 


Q. 


I/.p£1,J1e reported' usihg a cornput:e'r-


You performed an examination? 


Yes. 


2 2 t"ami,niit;ion specific to his ir ight< abn 'or 


2 3 ,,,hanct? , 


24 A. 


10 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


except for the fact he did have a well-healed 


laceration in that area of the forearm where 


the chain saw hit him. 


Ile did also have some apparent 


muscle incongruity, meaning some scarring at 


the muscle belly level deep to the skin. 


Q. And just a little bit more 


specifically about the exam. I know you said 


that it was normal. It appears that there 


was no tenderness to palpation of the 


forearm? 


A. Correct. 


Q. And would that include the area 


14 where the laceration and the scarring was? 


15 


16 


A. 


Q. 


Yes. 


As far as his strength, was that 


l 7 tested? 


18 


19 


20 


21 


22 


23 


A. It was. 


Q. And what were the results of that? 


A. He had intact strength. He had 


normal wrist flexion and extension strength. 


He had normal grip strength. He had normal 


intrinsic strength, which are the muscles in 


24 the hand. 


11 
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1 Q. It's noted he had a negative 


2 Froment's sign. What is that? 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


A. That is a sign that looks for 


atrophy and weakness of the muscles in the 


hand. The implication there is an ulnar 


nerve injury. 


Q. 


What is 


A. 


And a positive Wartenberg sign. 


that? 


Wartenberg sign is where the small 


=inger deviates away from the right finger 


when you ask them to bring in the small 


finger against the ring finger. That again 


has to do with ulnar nerve function. So a 


positive sign is normally, it's attributed to 


an imbalance from weakness of the intrinsics 


of the hand. 


Q. Would you consider that to be a 


subjective or an objective finding? 


A. It's a~e fi~ It's 


clinical significance, it's part of the big 


picture. So just because that's a positive 


sign doesn't necessarily mean anything 


per se. In context with other findings is 


where it's helpful. 


12 
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1 Q. Were any tests run during your 


2 examination regarding sensation? Because he 


3 was complaining of this numbness and the 


4 tingling. 


5 A. I would test sensation by just 


6 light touch. 


7 Q. And would that have been normal as 


8 well? 


9 


10 


A. 


Q. 


Yes. 


And what was your assessment then 


11 following that initial visit and examination? 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


A. My assessment was that he had a 


healed laceration in the forearm. I did not 


appreciate any obvious nerve, tendon, or 


artery injury. He had some scarring. And 


that my recommendation was therapy to try to 


improve his strength and his perceived 


weakness and the pain he had at the injury 


site. 
.,. 


Q. You also indicate under your plan 


that his complaints are likely muscular in 


origin? 


A. Correct. 


Q. And that he may have some 


13 
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1 superficial sensory complaints? 


2 


3 


A. 


Q. 


Correct. 


What would be the cause of these 


4 potential superficial sensory complaints 


5 given his history and given the results of 


6 your examination? 


7 A. He could have in that area there 


8 are some sensory nerves. One in particular 


9 is the medial and the brachial cutaneous 


10 nerve. He could have neuromas at that point 


11 where they could be sort of scarred ends of 


12 the nerve perhaps. That's all in the sort of 


13 differential, but I guess at that time I 


14 really didn't get the sense that that was 


15 really at play. 


16 


17 


Q. 


A. 


Is there any way to test for that? 


Well, you can try to palpate the 


18 area and try to find a specific focal area. 


19 And if you had one area that is very 


20 obviously the tender area, there is a Tinel's 


21 sign where you tap there to see if that 


22 recreates all the symptoms. Perhaps you 


2 3 could explore that. 


14 


24 You could try with an EMG. I don't 
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1 know how good they are at picking up a 


2 neuroma and a sensory nerve like that. That 


3 you would have to ask a neurologist, that I'm 


4 not sure. 


5 It's normally a clinical diagnosis 


6 based on an injury, a trauma, a laceration or 


7 something, and a very specific sensory 


8 complaint. 


9 Q. Okay. And you asked him to come 


10 back after sending him out for some therapy? 


A. Yes. 


15 


11 


12 Q. It looks like he did go for some of 


13 that therapy? 


14 A. Apparently he went to one or two 


15 sessions when I saw him. 


16 Q. The records that I had it looked 


17 like he went to three sessions. Well, 


18 actually two in between your office visits, 


19 and it looks like then one after. But okay. 


20 So two in between. 


21 


22 


23 


24 


So he comes back to see you then on 


January 6th of 2012, and how was he doing at 


that point? 


A. He reported no improvement in his 
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1 


2 


3 


symptoms. He felt therapy did not help him. 


He felt that he was getting weaker. And also 


burning in his forearm. 


16 


4 Q. The burning in the forearm, is that 


5 a new complaint or was that sort of go along 


6 with the numbness and tingling? 


7 A. I think that was all part of what 


8 he was complaining of. I might not have used 


9 that language in the first encounter, but 


10 that's my recollection of the event. 


11 


12 


13 


14 


Q. Were there any new and unique 


complaints when he came to see you the second 


time in January? 


A. No, not according to the note and 


15 what I recall. 


16 Q. I know he indicated to you that he 


17 didn't feel that occupational therapy was 


18 helping, and we have established that he had 


19 the two visits. Do you have the records or 


20 the reports from the therapist? 


21 


22 


A. 


Q. 


I have not seen it, no. 


In the interim between your two 


23 visits you were able to get a copy of the 


24 EMG, the nerve conduction study? 







Dulberg  000429


17 


1 A. Yes. 


2 Q. What did you find when you reviewed 


3 that? 


4 A. It was a normal study. 


5 Q. And it looks like he also when he 


6 came to see you in January he asked you about 


7 some disability paperwork. Do you recall 


8 that? 


9 A. I don't specifically recall that 


10 question, but I did note that in the report 


11 that he did ask me about disability 


12 paperwork, yes. 


13 Q. What type of paperwork would it be 


14 that he would have been asking for, if you 


15 know? 


16 


17 


18 


19 


20 


21 


22 


23 


A. I don't know, to be honest. 


just the phrase I put in there. 


Q. At that time did you feel he 


suffering from any type of disability? 


A. No. I think that he had some --scarring in his forearm and he had a lot 


complaints, but I did not have any real 


objective findings that I could come up 


It's 


was 


of 


with 


24 a diagnosis, at least that I could treat. 


;j;flaf-~ ' 
~~. Qfc ~cf· 
~~ 


0 
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1 Q. You did do another examination of 


2 him in January? 


3 A. Yes. 


4 Q. And what were Lhe results of that, 


5 that examination in comparison to the earlier 


6 examination? 


7 


8 


9 


10 


A. 


Q. 


A. 


Q. 


Basically the same thing. 


So essentially negative? 


Yes. __., 


And what was your assessment and 


11 plan at that time? 


12 A. My assessment was, again, he had 


13 continued forearm pain and some scarring in 


14 


15 


the muscle. My recommendation was continued 


I really didn't have much else for '---_..;!.. _______ _ 


16 him. 


17 Q. Do you know whether he sought out 


18 any additional therapy? 


19 


20 


A. 


Q. 


No idea. 


During the two visits when he came 


21 to see you did he ever make any complaints 


22 regarding any pain or discomfort above the 


23 area where the laceration was up into the 


24 right elbow or anything like that? 


18 
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1 


2 


A. 


Q. 


No, I don't recall that. 


It was strictly confined to the 


3 forearm and the area where the laceration 


4 was? 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


A. Yeah, with sort of radiating -- it 


doesn't say. I guess shooting, radiating 


from the laceration site. I didn't say which 


way, up or down, but radiating. 


Q. And nothing in your examination or 
-------------your review of the EMG indicated anything 


--------··----,,-~ ----regarding any injury to the ulnar nerve; is 


that a fair statement? 


A. Correct. 


Q. Are you talking mostly about then 


if any nerves were involved it would have 


been these more branch sensory type nerves? 


A. Yes. 


Q. Do you have an opinion as to what, 


if any, injury Mr. Dulberg suffered as a 


result of this incident with the chain saw? 


A. My sense is he sustained a 


laceration in the muscle belly of his 


forearm. That did heal. And I did not 


appreciate any objective weakness or real 


19 


a_ 


.•· 1> 1o ½(? 


/1.,o/:;, 
~ 
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1 abnormality other than his subjective 


2 complaints of shooting, burning pain, and 


3 feelings all in his forearm area. 


4 Q. And again, none of which you could 


5 correlate clinically with any certainty? 


6 A. To me, I have seen a lot of 


7 lacerations, and typically a laceration in 


8 the muscle will heal. And I did not note any 


9 obvious deficits. 


20 


10 So he could have pain there, that's 


11 a subjective complaint, I have no way to 


12 


13 


measure that. I don't know what to make out 


of that when people tell me it's hurting. I 


14 can only look for objective findings. And I 


15 really didn't find any so that's really all I 


16 could come up with for him. 


17 Q. And just for clarification. What 


18 is the muscle belly you referred to, what's 


19 that? 


20 A. The muscles of the flexor pronator 


21 mass, so the wrist flexors. And there is a 


22 forearm pronator, which is a deep muscle 


23 coming off of the medial epicondyle of the 


24 elbow, and they radiate across the forearm. 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


A chain saw going through 


transversely in his forearm probably went -­into the muscle. I think he described that -----------he had an open wound down to muscle. 


Obviously, I didn't see the open 


wound because I saw him six months after the --------------------- ----injury, going by his description. So those 


are the wrist flexors primarily. And he had 


perfectly normal functioning wrist flexors, 


so the muscle healed. 


21 


MR. ACCARDO: I don't have any other 


questions. 


MR. LUMBER: I don't have any. 


MR. BARCH: To be honest, I believe 


you covered it. 


MR. ACCARDO: Signature? 


THE WITNESS: Waived. 


(Deposition concluded at 01:31 PM.) 
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1 


2 


3 


4 


CERTIFICATE OF REPORTER 


5 I, TERRI A. CLARK, Certified 


6 Shorthand Reporter for the State of Illinois, 


7 do hereby certify that the foregoing was 


8 reported by stenographic and mechanical 


9 means, which matter was held on the date, and 


10 at the time and place set out on the title 


11 page hereof, and that the foregoing 


12 constitutes a true and accurate transcript of 


13 same. 


14 I further certify that I am not 


15 related to any of the parties, nor am I an 


16 employee of or related to any of the 


17 attorneys representing the parties, and I 


18 have no financial interest in the outcome of 


19 this matter. 


20 


21 


22 


23 TERRI A. CLARK, CSR 


24 LICENSE NO. 084-001957 


22 
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1 STATE OF ILLINOIS 
ss. 


2 COUNTY OF M C H E N R Y 


3 
IN THE CIRCUIT COURT FOR THE TWENTY-SECOND 


4 JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


PAUL DULBERG, 


Plaintiff, 


vs. 


DAVID GAGNON, Individually, 
and as Agent of CAROLINE 
McGUIRE and BILL McGUIRE, 
and CAROLINE McGUIRE and 
BILL McGUIRE, Individually, 


Defendants. 


) 
) 
) 
) 
) Case No. 
) 12 LA 178 
) 
) 


) 


) 
) 
) 
) 


The deposition of 


APIWAT FORD, DO 


November 20, 2013 


Reported by: 
19 Margaret Maggie Orton, CSR, RPR 


VAHL REPORTING SERVICE, LTD 
20 (847) 244-4117 


11 N. Skokie Highway, Suite 301 
21 Lake Bluff, Illinois 60044 


and 
22 53 W. Jackson Boulevard, Suite 656 


23 The subpoenaed deposition of APIWAT 


24 FORD, DO, taken before Margaret Maggie 


1 
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1 Orton, CSR, RPR, on November 20, 2013, at 


2 the hour of 10:03 o'clock a.m., at 


3 4209 West Medical Center Drive, McHenry, 


4 Illinois. 


5 


6 


7 APPEARANCES: 


8 
MR. HANS A. MAST, of the Law Offices of 9 THOMAS J. POPOVICH 
3416 West Elm Street 


10 McHenry, Illinois 60050 


11 appeared on behalf of plaintiff; 


12 
MR. PERRY A. ACCARDO, of the Law Offices of • 13 STEVEN A. LIHOSIT 


200 North LaSalle Street 
14 Chicago, Illinois 60601 


15 appeared on behalf of defendant 
David A. Gagnon; 


16 
MR. RONALD A. BARCH, of the Law Offices of 17 CICERO & FRANCE 
6323 East Riverside Boulevard 


18 Rockford, Illinois 61114 


19 appeared on behalf of the Defendants 


20 Caroline McGuire and Bill McGuire. 


21 


22 


23 


24 WITNESS: 


I N D E X 


APIWAT FORD, DO 


PAGE 


2 
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3 


1 EXAMINATION 


2 BY: MR. ACCARDO 4 


3 EXAMINATION 


4 BY: MR. MAST 28 


5 EXAMINATION 


6 BY: MR. BARCH 33 


7 


8 


9 


10 


11 


12 


13 


14 E X H 1 B I T S 


15 


16 


17 NONE MARKED 


18 


19 


20 


21 


22 


23 


24 
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1 


2 


(Witness sworn.) 


3 APIWAT FORD, DO, 


4 called as a witness, having been first duly 


5 sworn, was examined and testified as 


6 follows: 


7 


8 


9 


10 


11 Q. 


EXAMINATION 


BY: MR. ACCARDO 


Now, Doctor, could you please 


12 state your name and spell it for the court 


13 reporter? 


14 A. Yes, my first name is Apiwat, 


15 A P I W A T. Last name is Ford, F O R D. 


16 MR. ACCARDO: Let the record 


17 reflect this is the discovery deposition of 


18 Dr. Apiwat Ford taken pursuant to subpoena, 


19 taken in accordance with the rules of the 


20 Circuit Court of McHenry County, the Rules 


21 of the Supreme Court of the State of 


22 Illinois, and any other applicable local 


23 court rules. 


24 BY MR. ACCARDO: 


4 







Dulberg  000379


1 


2 


3 


4 


Q. Good morning, Dr. Ford. My 


name is Perry Accardo, and I'm going to be 


asking you some questions today about a 


patient that you saw in the emergency room 


5 back in June of 2011, okay? 


6 


7 


A. 


Q. 


Okay. 


All right. Have you given a 


8 deposition before? 


9 


10 


A. 


Q. 


Yes, I have. 


All right. And you're familiar 


11 with the ground rules governing depositions 


12 then? 


13 


14 


A. 


Q. 


Yes. 


All right. Great. You are a 


15 medical doctor; is that correct? 


16 


17 


A. 


Q. 


Correct. 


And you're licensed to practice 


18 medicine in Illinois? 


19 


20 


A. 


Q. 


Yes. 


What type of doctor are you? 


21 Do you have a specialty? 


22 


23 


24 


A. 


doctor. 


Q. 


Yes, I'm emergency medicine 


Okay. And where are you 


5 
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6 


1 currently employed? 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


A. At Centegra Hospitals. 


Q. Okay. 


A. Centegra Healthcare; they're 


two hospitals. 


Q. All right. And back in 


(After a brief interruption, 


the deposition resumed as 


follows:) 


12 BY MR. ACCARDO: 


13 Q. And you said that there's --


14 you said that there's two hospitals in the 


15 system? 


16 


17 


A. 


Q. 


18 hospitals? 


19 A. 


2 0 Woodstock. 


21 


22 


23 


24 


Q. 


Centegra 


A. 


Q. 


Yes. 


And what are those two 


Centegra McHenry and Centegra 


All right. And today we're at 


McHenry. 


-- McHenry, right? 
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1 


2 


A. 


Q. 


Yes. 


Okay. Now, back in June 


3 of 2011, you were employed for Cen- -- you 


4 were employed with Centegra? 


5 


6 


A. 


Q. 


7 room doctor? 


8 


9 


A. 


Q. 


Yes. 


Okay. And also as an emergency 


Correct. 


All right. Could you just sort 


10 of briefly describe to me what an emergency 


11 room doctor specializes what the 


12 specialty is comprised of? 


13 A. Well, we work in the emergency 


14 department and take care of all sorts of 


15 patients that come through the ER. 


16 


17 


Q. 


A. 


Okay. 


You know, injury, fever, cough. 


18 I mean, it's like all encompassing, kind of 


19 like the jack-of-all-trade type of thing. 


20 Q. I got you. Back in June 


21 actually June 28th of 2011, you were 


22 working in the emergency room? 


23 


24 


A. 


Q. 


Yes. 


Okay. And which hospital was 


7 
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1 that at? Was that at the McHenry location? 


2 A. Is in McHenry location. 


3 Q. Okay. And you had an occasion 


4 to see an individual who came into the 


5 emergency room by the name of Paul Dulberg; 


6 is that correct? 


7 


8 


9 


10 


11 


12 


A. Yes. 


Q. Do you have any independent 


recollection whatsoever of Mr. Dulberg or 


his injury·? 


A. I do not. 


Q. Okay. That's fine. You do 


13 have your chart here today from the 


14 emergency room; is that correct? 


15 


16 


A. 


Q. 


Yes. 


And does that comprise your 


17 entire chart for the emergency room care 


18 that Mr. Dulberg received? 


19 


20 


A. 


Q. 


Yes. 


All right. Would it help you 


21 to -- when you're testifying to refer to 


22 your chart? 


23 


24 


A. 


Q. 


Yes. 


All right. 


8 
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9 


1 A. It will be a big help. 


2 Q. Please feel free to do that. 


3 All right. So Mr. Dulberg came into the 


4 emergency room. Now, initially what is the 


5 procedure when one comes into the emergency 


6 room? Are they examined by a nurse 


7 initially, and at some point they see a 


8 doctor? How does that all work? 


9 A. 11Y,(?;$//'('..\;i$)'!\i.JliY{wh!i\n:/th);ey:,,s,,;,G>1Je 


1 o 1ttc,tri;:q)J,@h.·,.,•t11til,;~wf,i;g,~11.@cYf.i!li~P~t1tnr,;,r1J,,r\t:th$y!:;~ 


11 ~:1z:lir:sti.,•.se:efi .:bya,tifu'Et,tii.t'a'g"':tnu•frse·s,,.·o·wJt,in,,• l@c~ 


12 &i\ltlti$,;[,iy)i,'h'g,;ii'1:fr@'a:C;}/a1n',cJl'.f;ib'.$tl,:i!;,hec'l.\\.1.tr:s:e:•,:C;f.,QtRMfiL!I 


1 3 tll:"h<i,,s::L~di 1;:j;,, iL\, ;,; d: 9'D'. s ''r <;1.0'.<;l ' •& h~ ,,, :lfu .9m1?J \'/, tP: tl§,f'?H~ 


1 4 C;W)j;g,,ts;ii,;!ilY;l;IJ,9:•:':i'J'.l)•g.· '1i)'i'$Ji/k:il:l'c11 ;o,$ik5 ~;t;;,;1:l,8~ 


1 s ,::g,t\1Yr;;e,1ti;'Ef,,.Io/lil!'i1i:h¾•v ,,t;:Jtf.s\rDi'.sif ,±,s;;,1±]1,ee,< h9rll 


1 6 fii'§:~:J!:E&ii,,:,':tih'Le ··.:s.dd.t.0.ci;:t£c;tr1t'iliil:'1ev;e;1;,.:;,Ntkf.ilf!i>~ 


1 7 @:4'..:iJk:fi'iia'':'i\,'.;' mli:ii'iyicg,J,yWff;alJ'tta.ri'kd:dgi<ri:0l\ip,$;i;, ,~\;j-;:l\'~;;st 


1 s t&:t;l\>.i;:;;:;1;~ •··J.t;'i.$Ei'~iil.wc:<ci';l;',Ltwbiilr;;.,Ji:btt,gifif 


19 i¢'.kf:o\f8a)t: •·.6:'i:';{,Jj01;1,;kto.W:,1J);'l;,1:j~J+•:tt,¥'R$,.,.<i/,f:: .. ·•:t)'l;i,p''.):I@ 


2 o \iana::tn.Elw/1tl1:Ei•J>'§!t:;t;.erittwf1·;u,0$'.:p0t·¢ti{tJ1er 


2 1 \c.'flmtb·0:r~;;• 1icA.c/ ... •,v;;irl :1,. ,q:qi:fi€e.·o· t,J:i to.\l!Jl;1.L,t..!1E1'',:i;;Int,.U:@J,J 
22 1i®£i'Sw,)'iii:•te:>i1t:J?By .if.Jr~ '/b·r'.i&,rfli.Y' 6tith!~ 


23 i'i3\ii'(tgJJ:iiyc iQfc t'n~, i'11H~ssiaisif 


24 Q. Okay. And that initial 
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10 


1 assessment is made by the triage nurse? 


2 


3 


A. 


Q. 


Triage nurses, yes. 


All right. Now, in looking 


4 at -- Well, actually let me ask you this: 


5 When the triage nurse does the initial 


6 examination and I guess, for lack of a 


7 better term, intake, do they make their own 


8 notes and fill out their own part of the 


9 chart? 


10 


11 


A. 


Q. 


They do, yes. 


All right. Now, in your chart, 


12 what part of it is filled out or completed 


13 by the triage nurse? Because I have a 


14 couple of different things, I have the 


15 emergency admission assessment and then I 


16 have the emergency physician record. 


17 


18 


19 what. 


20 


A. 


Q. 


A. 


Okay. 


I just want to know who did 


This is -- This part right here 


21 we'll put together that -- this part 


22 (Indicating) . You see the 


23 Q. The emergency admission 


24 assessment? 
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A. Yes. Yeah, assessment, yeah, 


that was done by the triage nurse. 


Q. Okay. And that -- it looks 


1 


2 


3 


4 


5 


6 


7 


like it consists of three pages? 


A. Yes, that is what it looks 


like. 


Q. All right. Okay. And that's 


8 done initially upon presentation then? 


9 


10 


A. 


Q. 


Correct. 


Okay. In this particular case 


11 what did the triage nurse indicate as far 


12 as vital signs? 


13 


14 


15 


16 


A. 


Q. 


A. 


Q. 


The vital signs? 


Yeah. 


Appear to be stable. 


Okay. And what was the reason 


17 that Mr. Dulberg was in the emergency room 


18 that day? 


19 


21 


22 


23 


24 


A. 


Q. 


A. 


Q. 


A. 


It says the -- states theg,,chaAH~ 


All right. 


w,t.5Y'i!\Bc:J1ft\.Ei§ ;'!'i,g(l ,a:t ,hdmE's,il// 


And it also indicates 


~/(;l~it'k!s/1i,,i'#;§E'f:ld;!irg';1•igh,hA:6.ead.@'df. 


11 
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12 


1 Q. Okay. Going on to the second 


2 page then, there's under admission 


3 assessment. Is there any indication that 


4 Mr. Dulberg was complaining of pain at that 


5 time? I'm looking up at the top? 


6 A. On the top, yes. 


7 Q. Yeah. 


8 A. Yes. 


Q • Okay· ~,:q9");l['\,r:9,J,~S/1,}1fi'7;.;P,~,2l,:Pc,.2l,\W 
9 


10 


11 


.,,,,it ,:1i/:,,{!ii0/,i,;l,Q., ·,OJ'f i;©,;i ic,/eiP"!-:,\';,!ii9lc:t\j/ - -


12 t.t·Y!c§I:· 


13 


A. .IJni'.◊,JJ':t:;,,,,::1,cotJr, 19,µ,t;'GJ.f .!:liiJ:1bt,i;;,,1:1,g)':v,),,~, 


Q. All right. Was there -- Then 


14 does the triage nurse perform just a 


15 general physical examination at that point? 


16 


17 


A. 


Q. 


Yes. 


Okay. What were the results of 


18 that general physical examination? 


19 A. He was oriented times three, 


20 conscious, alert. The cardiovascular, it 


21 is pink and warm, the skin, and then his 


22 radial pulse in both arms are present, and 


23 he has good capillary refill, lung sounds 


24 are good, and there's no other problem with 
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1 ENT. Everything seemed to be okay except 


2 for the -- J\t/i(f{a,rs'"f\te:'2tlrnpilia±n.t. 'bf't>ffiM 


4 Q. Okay. And it looks like he 


5 was, at least under the handwritten notes 


6 there down at the bottom of the second 


7 page 


8 A. Right. 


13 


' 9 
(),,o,ci~~\J 


10 


11 


12 Q. 


~ Co GOb-<l(J.1.,{ ; 


Okay. The patient was 


13 initially sent out for an X-ray? 


14 


15 


A. 


Q. 


Yes. 


Okay. Was that X-ray done, as 


16 far as you know? 


17 


18 


19 


20 


A. 


Q. 


A. 


I think it was done. 


Yes. It was done, yes. 


Okay. And 


And then I did look at it. I 


21 have my notes on the X-rays, yeah. 


22 Q. ~nct,: what "'ere' thi:',> r;i; s\i:1\::s 6f'<'6 


24 A. 
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1 


2 


3 


4 


5 


Q. Okay. Did it -- Did it show 


the laceration to the right forearm? 


A. The X-ray? 


Q. Yeah. Would that -- Would that 


6 show up at all on that? 


7 A. Sometime it can show up, but I 


8 don't recall. I mean, if it's not a 


9 real -- like it doesn't gape open, it 


10 doesn't necessarily show up on the X-ray. 


11 


12 


13 


Q. 


A. 


Okay. 


It doesn't 


MR. MAST: Soft tissue. It 


14 doesn't show the soft tissue. 


15 THE WITNESS: Yeah, it doesn't 


16 show the soft tissue. 


17 MR. MAST: That's the X-ray 


18 report. 


19 BY MR. ACCARDO: 


20 Q. Does that mention anything 


21 about the laceration? 


22 


23 


24 


A. There's a deep -- Yeah, 


14 
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2 


3 


4 


Q. And would that be more of the 


A. Yes. It's on the -- yeah, on 


5 the inner side. IW~?t~fs'J]'" to that a.si 


7 what it refers to. 


8 Q. Okay. And it indicates in 


9 there that it was atali,Elp .l•aciorati6n'? {~ 


10 


11 


A. 


Q. 


Yes. 


Is there a general 


12 classification of -- I mean, how do you 


13 rank lacerations and in terms of severity? 


14 I mean, is there some kind of standardized 


15 language for that, whether they be --


16 


17 


18 


A. 


Q. 


A. 


No. 


minor? 


It just des- -- Well, it just 


19 describe the depth. You know, usually when 


20 we see, we have to go like does it go down 


21 deep to the muscle, to the bone? We just 


22 describe what we see. 


23 Q. Okay. I guess jumping ahead a 


24 little bit, when you saw Mr. Dulberg, you 


15 
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1 examined him; is that correct? 


2 


3 


A. 


Q. 


Yes. 


Was there any -- any type of 


4 measurement or anything like that made as 


5 far as what the depth of the laceration 


6 


7 


8 


was? 


9 down? 


10 


I mean, how --


A. The depth of the laceration? 


Q. How far down it actually went 


A. Let me see. You really 


16 


11 can't -- You know, \'ljo\i'icah't r'i3'dii'y l\\E!'astfi!;J 


12 Vt-l;le idep,tJ'll;, '0'611: d21h '}us t tell l·ike :how de,B."!31 


13 ~'ihty'gqei\,~Jt,;6,,~ You can't -- Measurement like 


14 by the ruler, is that what you mean by 


15 that? 


16 Q. 


1 7 visual --


18 


19 


20 


21 


A. 


Q. 


A. 


No. Even -- Even just 


Like a visual. 


Right. 


Yeah, usually I would say. 


MR. MAST: You have the length. 


22 I don't know about the 


2 3 BY THE WITNESS: 


24 A. They have the length. They 







Dulberg  000391


17 


1 didn't have -- Oh, I have on my descript~on 


2 on the laceration page. 


3 


4 


5 


6 


7 


8 


9 


10 


11 


I 


to 


Q. 


A. 


have 


Q. 


be a 


A. 


Q. 


the. 


down 


Yes. 


lF'ri&et .1ad~ia'tibri;J'p1Jrt)dQ)"Il;Ci!;t ~ - ~~ 
w<:iUfld : iiF rrreg\1\lic!t' sh<;J:pe. ',artcL•i'li':lJ ~-1c. ""/. ~. (j:t 


That's what 'N\.u.J:)~~ 
there. 


Okay. Would you consider that 


deep laceration, something --


It's --


Something more than 


12 superficial, I would imagine? 


13 


14 


A. 


Q. 


More than superficial, yes. 


Okay. Would you consider that 


15 to be a deep laceration? 


16 A. It's -- It's deeper than 


17 superficial. That's how I, you know 


18 Q. Okay. 


19 


20 


22 


A. 


Q. Okay. What would be then below 


23 the muscle level had it gone down lower? 


24 A. Had it gone down lower? Blood 
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1 vessels, bone, nerves. 


2 Q. Okay. In your examination of 


5 \1f;H{Oll),,:th.k;i: l,;1<;::e1"<)tiorl• 9-I\/J,, JoOkirig at .t)1J 


6 (<,;s~,;;,;1},1;:~?Ri'. ,Y,Ql,\;t i;Jiafri]Jr/a.fidh? i 
7 


8 


9 


im'f'?f<lqi\':gf;i;1e : f;ifJ.:is.•···:.n0fuS:hes s···•··•cin i\tl'i El ± iQ'nt' :··r .ittb.J 
fi$;i;[pg¼'Ei'. But i8'n'1?&} ·•· Jb{ig··.···c:Lt'·, /, 'a:y.rf••·,tM'0±'<£>i'f'i!X'ari\)§ 


11 Q. Those appear to be in conflict 


12 a little bit or at least don't correspond? 


13 A. Yeah. Maybe a little bit of 


15 didn't really go down -- I didn't -- When I 


16 examined, I didn't really go to the detail 


17 of the fifth finger; I just did the 


18 around the, you know, the wound and then I 


19 checked the function of all the -- the 


20 function of all the muscles and the tendons 


21 appear to be intact. 


22 Q. Okay. So he had -- he had full 


23 use of --


24 A. 


fU-l!nub~ C:5~ ½nr' 
~ ~,._,~;·: 







Dulberg  000393


1 


2 


3 


4 


5 


Q. 


A. 


Q. 


A. 


Q. 


-- his arm and his hand? 


Yes. 


And his fingers? 


Definitely. 


Would that indication of the 


6 numbness in the right fifth finger, would 


7 that have been the result of a complaint 


8 that Mr. Dulberg would have made or 


9 something that he would have vocalized to 


10 you? 


11 A. He did, yeah, because I have it 


12 noted. I put it on the side of my chart 


13 that numbness in the right fifth finger. 


14 Q. Is there any type of exam or 


15 test that you would have run during the 


16 course of your examination to test or at 


17 least to correlate that complaint of 


18 numbness in the right fifth finger, any 


19 type of sensation test or anything like 


20 that? 


21 A. Yeah, usually just -- I just do 


22 the touch, you know, like touch the finger 


23 and everything and see if it's really 


24 intact and he can feel me touching the 


19 
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20 


1 fingers. That's what I usually do, yeah. 


2 That's the complaint and that's the 


3 examination. 


4 


5 


Q. 


A. 


Yeah. 


6 <{:,\PI,.i'llc/Jo:JJP ,$,.ep) .. •·-::':'to .indicate: w'h~·th'e'r he::''cia,{l 


7 •• ,,,. ' ·th·~·t' s· .w .. ·" .. • .. a.··.t.'·.,·.··.,,·' .. ·.'· .. ·., .. u· .. ~ .... u·,· •. a·.·.·.1 .... ·;i·.•.·.Y··• .. '"'.·o··.·.'.',( e, r,.:+'.fc! '!J.f,,'/')': . ,··-'½' _,:;, ;_ ' q . l 0 S., '1 


8 Q. And in this particular case the 


9 results of that test or examination would 


10 have been normal? 


11 


12 


13 


A. 


Q. Okay. What was done to repair 


14 the laceration? 


15 


16 


17 


18 


19 


A. To repair the laceration? 


Well, I have in my note that thet~dftiird'•),w\Jc),l,:1tk/!'I 


Q. When you say contaminated, what 


20 does that mean? 


22 1/i)ff",\fil'ti;f Some, you know -- Usually just mean 


2 3 the di rt . t::/i!,1!'.iii;,-f:lcl\{i'~;i,i:111/{€ltif6U't{&.\if~;\i:11-6t/,'iW 
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1 mean the wound wasn't clean. 


2 


4 


5 


6 


7 


8 


9 


Q. 


A. 


Q. Okay. 


A. That's one of the things we do 


He was given -- He was irrigated with 


.,1,1n,c;!Jte:was : f.r'.ftg.iitect 'wTf11···•s atin e.·,.J;J,;f 


21 


10 


11 


12 


13 


14 


,s hescile'Ysa:t.fhi'. th·at.iv,i •GIE',·•/f6•··darl!i >t10:i,, the•· /·.·.i·"'. • i;,_,,_-_"f,.,, c,·,, :, •. , ',',. 


3/J' 


Q. And then what else was done? 


15 Was he stitched up, or ... 


16 


17 


19 


20 


was 


J:IJ.io wo1,1nc;I .. wa:s >~rregµJai.( •·y0ti· kh21'1/ .'.tmf~ t:..:/;,,,; ., .. ,' ' .. ··.·.• .... 


t' ... ,;;f???,"l;":'•!'i $ ., ,vetii:tr:i;egµJ,:a,,, ,. ···;i;;t,:wrfs •;cut:.:® 
21 ... th!;)/ chain., ·Sa\o/,ic:J I •.Ji"ad',.f·6 $t'-_i'._.;,ic_',,·:.l: - ...... 


• •• ' • •• • •• ., , •• ,. ·1;'°t'1""·····,'" 22 et1~l'J!iJci;J,rtc.if,im.eariS's§k±.h .tti.infui:hg Heda.bile,' s" 


2 3 ~p,Glt'ri agged;;,;;6· t ctid•·.·'some ,c,·t. 'th•at\t0, tiim• th'~!¾',' 


2 4 fiwp,qp¢ .. sidc,E',s.~~ 
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1 Q. Would that have been like 


2 around the outside more on the -- more on 


3 the skin level? 


4 A. Yeah, more on the skin on the 


5 outside. That's what I -- That's what I 


6 have in my note. And then -- ~S.j')',Ji?1i:E[d ,th<aW 


7 ( twer-,Ja,yici'f; c:lbsu\e. I did with the -- {/p,Jjef/ 


9 


10 


11 


12 


13 Q. 


22 


14 thiJ.:ti'WQuJ<:l Ji a.via; neer'ie.d t.◊ iha:Ye.;);JE{\2i'!:?'f.§J11QYe?v 


15 ::flt $Qfiie.pOint'.l.rict11e,;futuie; :'or ;wSuld,'iiheit 


17 A. 


18 [!'◊h$ :that' s: ¢:i;ill@d \Pi.Olene, ,thEiY .,neecJ,,.:so,. :P$'it1 


19 1Iteinb\Ye2f, / But' the ; One Gal.lee;! •Yis;r;',i:J, cPP•tt~;e 


20 


21 


23 


24 


@ckl)llid§f/,y,)',9,s.e., l"!e;,'i'e,-51\l~9f);l1j.l;r~' • 


Q. A\J;ict ,yO\ii:sa&cf 1:'liefe'.'. wei:Ei 'll'll 


A. 


Q. And three on the inside? 







Dulberg  000397


1 


2 


A. 


Q. 


Three on the inside, yes. 


Now, I just wanted to clarify. 


3 Under length -- l[f)/:ler; wound. desc:tiptiorw) 


4 1t:n·gth Js 8 centimeters; is that coriect?'') 


5 


6 


A. 


Q. 'rh terms of inches, how mu~B 


7 ,is,,.,- I 11\ean1 l can do the conversiorr, '! "!,_,.· 


9 


10 


11 


A. 


Q. 


A. 


The math? 


Yeah. 


MR. MAST: Three and a half 


23 


13 


14 


15 


16 


17 


inches? 


BY THE WITNESS: ~ 
Q. Was Mr. Dulberg given any pain 


18 medication in the emergency room? 


19 A. I gave him a numbing 


20 medication, the local anesthetic, which 


21 yeah, I gave it to him, the Marcaine; 


22 that's a local anesthetic. 


23 Q. Okay. And that would have been 


24 for pain relief on the site as well as for 
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1 when you did the suturing? 


2 


3 


A. 


Q. 


The suturing, yes. 


Okay. As far as discharge 


24 


4 instructions, what were his instructions on 


5 discharge? 


6 


7 


A. 


8 "<Jiy,e .the, suture removal' in,, how, many da:yrlO 


9 •'I'he ,star'ida.ird ist,ilike;·,t.en •d!lii•,a,t• And then 


10 we usually give the instruction if the 


11 wound appears to be infected. Like if 


12 it's, you know, it's red and swollen, pus 


13 coming out, the patients usually are 


14 instructed to come back to ED for 


15 reexamination. Yeah, that's what -- that's 


16 what we usually do. 


17 Q. Okay. As far as any 


18 prescriptions for any pain medication, 


19 anti-inflammatories, anything like that? 


20 


21 him. 


A. I don't remember what I gave 


2 2 it:pfie'i'i&Blfi,tibh·· :1'irti:f;tH~n6:tii4 0idtii8. 0f±t~id8wh,. )4f/ 


2 3 
4
,"',1011<~Hti,l,i•J.iiiK~"rg,::~·:;JJ~;¥!~•;,2w&i'Fl'·ww1t'"f 


24 usualcliY,.S:@J, But in this situation, I &•:,,: ,,. ' . 
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25 


1 normally would give him -- ~"iilfea·usEi of•.1fh4' 


3 \ \;}} ,. I vsuall.Y. g.tve' Etntlhiotic becaus~ J:l).~ 


4 \,Wound is conta!hlna't:e,ct?Tu I'm really not 


5 sure; I didn't have it -- I don't know, I 


6 didn't write it down but usually the nurse 


7 will write down what medications were given 


8 to patients. 


9 


10 


11 


Q. 


A. 


Q. 


I think -- Let me pull --


Do you see one in there? 


Yeah, let me pull the discharge 


12 instructions. This is what I have. 


13 


14 


15 


16 


17 


Does that mention some 


medications? 


A. ,1,911v Yeah,: ,s6i'.r '.ga.ve• .him. soil\@' 
~PJij:i!l'ii\'mea:12gf{'bfi/' •af/d:r, .. 9ave·••·h±m 1 •· yean.r.:.t:)1.,j?, 
oc;;;,ti1fcful510'tti<'e1~ Yes, that Is usually what we 


18 would do in this situation, yeah. 


19 Q. Okay. And there's no 


20 indication that Mr. Dulberg came back to 


21 the emergency room with any of the 


22 complaints related to infection or anything 


23 like that? 


24 A. Not -- I didn't see him again 
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26 


1 so I never heard from him again, so I don't 


2 


3 


know. 


Q. 


I don't think so. 


Okay. I also -- it looks like 


4 I have some type of restriction or release 


5 form. Does that look familiar to you? 


6 A. I don't remember but this is a 


7 form like this. Yeah, we have this kind of 


8 form, like restriction -- work restriction 


9 form. 


10 Q. Does it look like that that's 


11 something that you filled out? Is that 


12 Is that your handwriting or would that have 


13 been somebody else who had filled it out? 


14 


15 


A. 


Q. 


16 supervision 


17 


18 


19 


A. 


Q. 


A. 


That's done by the nurse. 


Okay. Under -- Under your 


Yes. 


-- or under your orders? 


Yeah. Well, usually they would 


20 ask, you know, to give him so I said yeah, 


21 go ahead, give it because of the ... 


22 


23 


24 


Q. Okay. J\!1d i.t look$ lik:e ,h.e. ;W!J:I> ,. 
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2 Q. All right. Any particular 


3 reason why he would have been taken off of 


4 work for two days? Just because of the 


5 fact that he did have a laceration? 


6 A. Yeah, because of the injury 


7 because like -- and also I forgot exactly, 


10 ipvqlved vc;ing the arm, the .. li:Eting and .. all t;,/:.,_, -_,-.. ,·1 .. • .. : .. - .. --._ ..... -· ____ • -: ,_.- - ·_. __ • - ·: ,,_ • ·• -, . :•:: -•- .. ' ·.:·:._ .: •. ·: ... - >tY 


12 tt,i1llfe .. Q:t;.J,q·Jt. ;y-qµlg:r;i't p.e··pggravatti:ig the,,, 
' . ·& 


14 Q. Okay. Is there -- I didn't see 


15 myself in the notes, is there any 


16 indication or do you have any independent 


17 recollection of what Mr. Dulberg may have 


18 told you about what he did for a living 


19 that would have prompted the two days off 


20 of work? 


21 A. No, he did not tell me. I 


22 mean, I don't have a, you know, 


23 recollection of what. 


24 Q. Okay. Given the nature of his 
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1 injury and the care that you gave him, is 


2 !l'fhe},ft,,9;, d/!i}'$,'/OI'f;; ()f WO.l'.'k p,rettYi'Stl;l,n,cti'\Jii,•P 


3 I mean --


4 


5 


6 


A. 


Q. 


A. 


-- that's not unusual. 


Yeah, it's not unusual. And 


28 


7 wbat happened is like, the patient ;i a lot off 


8 \, time they have their, own doctor,, you kpoYf, 


9 sl(),,, we' lL give two days o;Ef work ,!;l.nd ,th<;>n,, i.,ji, 


1 o 1fhey need,1119re,, ,they are encsuragect,,to J/7 


11 1f,o:il:ll'6\:i 'tiP \-1:L't:h' a doctot an(l, 1ftien, you • knqw,p 


12 4t they need more days t2) be off ,,wik';',frre'.',r 


13 ~n get that extension from the doctor~. 


14 Q. Okay. 


15 MR. ACCARDO: All right. I 


16 don't think I have anything else. Thank 


1 7 you, Doctor. 


18 


19 


20 


21 


22 Q. 


EXAMINATION 


BY: MR. MAST 


I don't know if you put it in 


23 the notes because I haven't read the 


24 discharge, but was he told or was it just 
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1 expected that he would follow up with his 


2 own doctor if he had any other issues or to 


3 get the stitches removed, things like that? 


4 A. The procedure, he can follow up 


5 with his own doctors or come back 


6 to the ED 


7 if he needed to. 


8 


9 


10 


11 


Q. 


A. 


Q. 


didn't 


It was left up to him then? 


Left up to him, yes. 


Okay. All right. You 


I mean, the -- I thought you said 


12 the numbness, he had a complaint of some 


13 numbness in the finger? 


14 


15 


A. 


Q. 


Yes. 


Okay. You did an examination 


16 and didn't -- The exam -- Were you able to 


17 discount the numbness or you just weren't 


18 able to find the reason for the numbness or 


19 what was the exam and how did that relate 


20 to his complaint? 


21 A. I can only go by my exam, and 


22 it says the neuro exam is intact, you know. 


23 Q. But does that -- When you say 


24 it's intact, does that mean he didn't have 
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1 the numbness or there wasn't really 


2 anything at that point going on to be a 


3 serious issue that needs to be followed up 


4 on? 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


A. 


Q. Okay. 


A. 


1 7 ~iv'eB,ii&ciaf th'a1r''t-ieJ§ ii, a tit,,, can• t go.,:t~ 


1 s ~"'wilis'fti!tii¥g@ief'.<f6i''tJ'tt 'the ne,fvEiffe 


19 


20 


22 


Q. 


A. 


Q. 


Right. 


All right. And that's what I'm 


23 trying to understand. 


24 A. Yeah. 


30 
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1 Q. 


2 tdile exarri and thete wa'sri; f aril/thiri!f 


4 


5 


8 


9 


Q. 


A. 


Q. 


Nc!t hothiLng s:\'c,rtAf\i:cant:1,·•{' 


ffii?i? ;:!tiha:t'.'1
~' ~11'>}iJ·•fd{IiJSa§>if~ 


You're not saying your exam 


10 discounted the fact that he had the 


13 


14 


15 


16 


17 


18 


19 


A. 


Q. 


A. 


Q. 


2 0 ,;i'lJ~i' t:p,11;eg,~t:e o:tc discoUn t;:'r' ict'fri/''ri'4'.f1'.,-e 


31 


21 itfffanyoJ;y-f'!I]ie/it, of·'.· 't~<tfiat'I~ff_ 'bp 06'1it~f oiliri'1 


23 A. 
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1 Q. Okay. That's up to other 


2 doctors then? 


3 A. 


Q. 


5 since? 


6 


7 


8 


9 


10 


11 


12 


15 


16 


19 


A. 


Q. 


Yes. 


Because you didn't see him 


No. 


Okay. That's what I'm saying 


2 0 though ,1.,)\9 ;c/?P,Ei\ ,g,.x:tei1ti :o'fc'•the , ifrdsH1rJI 


21 i,~i'AY9Jvemetrt, 6r wheth"'r,th1'itE'i Q.;,f :;,A;··;c,~i'vt 
22 [1j,'isE,9Eo ... f<ite,r. on,•· •th,at is 'S◊metll\ing·,y.01.i;:lrre 


2 3 q••, .. w.,,,'fu,;,,i§'ij~t,1~;.~wii,~1~iii"•b·i!'"'·*d"';&~•&B,Br,•+~,¼tis;:1 ~ii\i' 


24 


32 
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1 


2 


3 


4 


5 


6 


33 


,,)<lim•sihCe would have to 'talk a8oufi is.that'· 


A. 


Q. 


,,,.,.,_-:_·,~¥~1§':fi;:, 
- ' ., >'I) 


Okay. 


MR. MAST: That's all I have. 


MR. BARCH: I have a couple 


7 questions, follow-up. 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


THE WITNESS: Yes. 


EXAMINATION 


BY: MR. BARCH 


Q. If I understood your earlier 


testi~o~y, the wou~d. -~ ~e lac~ration that -i)\'0 ~ ~l) 
1you,~·'#·•drdTeach the muscle but it didn''ik {\Q)\,l}'t.,Cl,t"~ 


,cget ·• dee,p, ,en0ugh to• catch J:i,ke ;·· for',\\ 


A. 


Q. Okay. ,But there are smalb,,w 
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1 


2 


3 


4 


5 


Q. 


A. 


Q. 


6 Thank you. 


7 


8 you, Doctor. 


34 


Okay. 


MR. BARCH: That's all I have. 


MR. MAST: All right. Thank 


9 


10 


THE WITNESS: Thank you so much. 


MR. ACCARDO: Signature? Would 


11 you like to waive it, reserve it? Do I 


12 need to explain it? 


13 THE WITNESS: Yeah, would you 


14 explain it to me? 


15 MR. ACCARDO: If you -- If you 


16 waive it, it basically means that you're 


17 trusting that the court reporter took 


18 everything down accurately. If you reserve 


19 it, you have the right to read the 


20 transcript before it's actually finalized. 


21 You have to sign off on it and when you 


22 read it, you can make any 


23 


24 


THE WITNESS: Amendment? 


MR. ACCARDO: -- corrections for 
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1 typographical errors. 


2 


3 


THE WITNESS: Okay. 


MR. ACCARDO: Things like that. 


4 You can't change your answers, but you can 


5 look for typographical errors and things 


6 like that. So it's up to you. I'll tell 


7 you that probably 99 percent of doctors 


8 usually waive their signatures. 


9 


10 


THE WITNESS: I can waive it. 


MR. ACCARDO: All right. We'll 


11 show signature waived then. 


12 


13 


14 you, Doctor. 


THE WITNESS: Okay. 


MR. ACCARDO: All right. Thank 


35 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


THE WITNESS: Thank you so much. 
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1 STATE OF ILLINOIS 


2 SS: 


3 COUNTY OF COOK 


4 


5 


6 


7 


8 I, Margaret Maggie Orton, 


9 CSR, Certified Shorthand Reporter, and RPR, 
10 Regislered Professional Reporter, do hereby 


11 certify that APIWAT FORD, DO, on 


12 November 20, 2013 was by me first duly 


13 sworn to testify to the truth, the whole 


14 truth, and nothing but the truth, and that 


15 the above deposition was recorded 


16 stenographically by me and transcribed by 


17 me. 


18 I FURTHER CERTIFY that the 


19 foregoing transcript of said deposition is 


20 a true, correct, and complete transcript of 


21 the testimony given by the said witness at 


22 the time and place specified. 


23 I FURTHER CERTIFY that I am not 


24 a relative or employee or attorney or 
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1 employee of such attorney or counsel, or 


2 financially interested directly or 


3 indirectly in this action. 


4 IN WITNESS WHERJ,;OF, I have set 


5 my hand. 


6 


7 


8 


9 


10 Margaret Maggie Orton 
Certified Shorthand Reporter 


11 Certificate No. 84-004046 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 
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13 


14 
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16 


17 


18 


19 
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22 


23 


24 
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AMENDED CERTIFICATION PAGE


COUNTY OF MCHENRY )
)


STATE OF ILLINOIS )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, )
)


Plaintiff, )
)


vs. )NO. 12 LA 178
)


DAVID GAGNON, Individually, )
and as Agent of CAROLINE )
McGUIRE and BILL McGUIRE, and )
CAROLINE McGUIRE and BILL )
McGUIRE, Individually, )


)
Defendants. )


The ELECTRONICALLY RECORDED Court Proceedings had at
the hearing in the above-entitled cause in front of
the HONORABLE THOMAS MEYER, held on the 13th day of
May, 2015, at the McHenry County Government Center,
Woodstock, Illinois.


APPEARANCES:


NO APPEARANCES GIVEN


** FILED **   Env: 17636171
McHenry County, Illinois


12LA000178
Date: 4/25/2022 3:50 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT: Counsel, your turn.
UNIDENTIFIED VOICE: I'm going to bring back


Mr. Dulberg, too.
THE COURT: Okay. That's fine.
UNIDENTIFIED VOICE: Thanks, Judge.


Or you wanted to me see me first and
then --


THE COURT: No, you both can come back.
UNIDENTIFIED VOICE: All right.


(Whereupon, a break in the in-courtroom proceedings
was had.)


THE COURT: Counsel.
UNIDENTIFIED VOICE: Just me, Judge?
THE COURT: Yeah, just you.
UNIDENTIFIED VOICE: All right.


I'll be right back. It probably won't be
long.


UNIDENTIFIED VOICE: Okay.
(Whereupon, a break in the in-courtroom proceedings
was had.)


UNIDENTIFIED VOICE: Sorry. The judge wants to
bring me and the plaintiff back one more time. This
should go quick.
(Whereupon, a break in the in-courtroom proceedings
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3
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8
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11
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13
14
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16
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3


was had.)
THE COURT: (Indiscernible). We need a new


date. What do you want to do?
UNIDENTIFIED VOICE: Give me at least 30 days


probably.
THE COURT: Okay. If we come back for status


on June 12th, I can do that. That's exactly 30 days.
UNIDENTIFIED VOICE: Let me check my calendar,


Judge. I'm sorry.
THE COURT: Otherwise we're talking the end of


the month.
UNIDENTIFIED VOICE: I actually have pretrials


in Lake County that morning.
THE COURT: All right. You might not have to be


here.
UNIDENTIFIED VOICE: Okay.
THE COURT: So I'm --
UNIDENTIFIED VOICE: Okay. Yeah. If we don't


necessarily have to be here, then --
THE COURT: Yeah. It doesn't make any


difference to me.
UNIDENTIFIED VOICE: Okay.
THE COURT: Because I'm -- My understanding is


that they have got to go talk to some people.
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3
4
5
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8
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UNIDENTIFIED VOICE: Okay.
THE COURT: Is that a fair statement, counsel?
UNIDENTIFIED VOICE: Yes.
UNIDENTIFIED VOICE: Okay. Understood.
UNIDENTIFIED VOICE: June 12th, you want to do


this, Judge?
THE COURT: Yes. But Mr. Accardo can't be


here, so.
UNIDENTIFIED VOICE: Oh, okay.
THE COURT: I mean if you were expecting him to


show. That just is the one date I'm here.
UNIDENTIFIED VOICE: Yeah. Let's -- Let's get


it set for that day --
UNIDENTIFIED VOICE: Okay.
UNIDENTIFIED VOICE: -- and I'll just cover it


and --
THE COURT: All right.
UNIDENTIFIED VOICE: (Indiscernible).
THE COURT: If in the interim you guys just


talk further and end up settling the matter, just
send a dismissal order and I'll enter it at that
time.


UNIDENTIFIED VOICE: All right.
UNIDENTIFIED VOICE: Okay.
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UNIDENTIFIED VOICE: Should I get the case
number, Your Honor, or --


UNIDENTIFIED VOICE: Just (indiscernible)
UNIDENTIFIED VOICE: Is that going to work?
UNIDENTIFIED VOICE: Yeah.
UNIDENTIFIED VOICE: Do you need the case info?


(Whereupon, a discussion took place off the record.)
UNIDENTIFIED VOICE: Thanks for working through


lunch, Judge.
UNIDENTIFIED VOICE: Thank you, Judge.
THE COURT: Have a good day.
UNIDENTIFIED VOICE: Don't starve.


---oOo---
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AMENDED CERTIFICATION PAGE
COUNTY OF MCHENRY )


)
STATE OF ILLINOIS )


I, Heather Voska Hartwig, one of the Official
Court Reporters of the 22nd Judicial Circuit of
Illinois, do hereby certify that the foregoing is a
true and correct transcription to the best of my
ability of all the proceedings heard on the
electronic recording system in the above-entitled
cause.


____________________________
Heather Voska Hartwig, CSR
Official Court Reporter
Illinois #084-003574
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ST ATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE 22ND mDICIAL CIRCUIT 


COUNTY OF McHENRY 


PAUL DULBERG, 


Plaintiff, 


vs. 


DAVID GAGNON, Individually, and as 
Agent of CAROLINE MCGUIRE and BILL 
MCGUIRE, and CAROLINE MCGUIRE 
and BILL MCGUIRE, Individually, 


Defendants. 


) 
) 
) CaseNo.12LAl78 
) 
) 
) 
) 
) 
) 
) 
) 
) 


CROSS-CLAIM FOR CONTRIBUTION AGAINTS 
CO-DEFENDANT DAVID GAGNON 


The Defendants, BILL McGUIRE and CAROLYN McGUIRE, by and through their 


attorneys, Cicero, France, Barch & Alexander, PC, and for their cross-claim for counterclaim for 


contribution against Defendant David Gagnon, state as follows: 


l. Plaintiff PAUL DULBERG has filed a two-count complaint against Defendants 


David Gagnon, Bill McGuire and Carolyn McGuire seeking damages for injuries he attributes to a 


chainsaw incident that purportedly occutred on June 28, 201 lin the County of McHenry, State of 


Illinois. 


2. The chainsaw incident set forth in Plaintiffs Complaint purportedly occuned on a 


residential parcel owned by Defendants Bill McGuire and Carolyn McGuire. 


3. Defendants Bill McGuire and Carolyn McGuire were not present in the vicinity of 


the chainsaw incident when it occurred. 


4. At the time of the alleged chainsaw incident, Plaintiff PAUL DULBERG was 


assisting Defendant David Gagnon as Defendant Gagnon was cutting and trimming trees and 


branches with a chainsaw. 


5. At said time and place, Defendant David Gagnon owed a duty to exercise reasonable 


care at all times to avoid causing injury and property damages to others. 
EXHIBIT 


A 
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6. On the date and in the location set forth in Plaintiff's Complaint, the chainsaw being 


then and there operated by Defendant David Gagnon made contact with the right arm of Plaintiff 


PAUL DULBERG. 


7. At the time and place alleged, notwithstanding his aforementioned duty, Defendant 


David Gagnon was then and there guilty of one or more of the following negligent acts and/or 


omissions: 


a. Caused or permitted a chainsaw to make contact with Plaintiff's right arm; 


b. Failed to operate said chainsaw in a safe and reasonable manner so as to 
avoid injuring Plaintiff's right arm; 


c. Failed to maintain a reasonable and safe distance between the chainsaw he 
was operating and Plaintiff's right arm; 


d. Failed to properly instruct Plaintiff prior to approaching him with an 
operating chainsaw; 


e. Failed to properly warn Plaintiff prior to approaching him with an operating 
chainsaw; 


f. Failed to maintain the chainsaw in the idle or off position when he knew or 
should have known that Plaintiff was close enough to sustain injury from 
direct contact with the subject chainsaw; 


g. Failed to maintain a proper lookout for Plaintiff while operating the subject 
chainsaw; 


h. Failed to maintain proper control over an operating chainsaw; 


i. Was otherwise negligent in the operation and control of the subject 
chainsaw. 


8. That the injuries alleged by Plaintiff PAUL DULBER, if any, were the direct and 


proximate result of negligence on the part of Defendant David Gagnon. 


9. By vittue of those aforesaid actions, Defendant David Gagnon is a joint tortfeasor 


within the mea11ing of the Illinois Contribution Among Joint Tortfeasors Act (740 ILCS I 00/0.01, et 


seq.) which was in full force and effect on the date of the occurrence and, as such, the State of 
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Illinois recognizes the right of contribution among joint tortfeasors. 


9. Should the Defendants Bill McGuire and Carolyn McGuire be found liable for the 


injuries to Plaintiff PAUL DULBERG, Defendants Bill McGuire and Carolyn McGuire are entitled 


to contribution from Defendant David Gagnon for that portion of the total recoveries, if any, by 


Plaintiff PAUL DULBERG that the Defendants Bill McGuire and Carolyn McGuire are required to 


pay in excess of their pro rata share of the liability pursuant to the aforesaid Illinois Contribution 


Among Joint Tortfeasors Act. 


WHEREFORE, the Defendants, BILL McGUIRE and CAROLYN McGUIRE, demand 


judgment in their favor and against Defendant David Gagnon for any and all sums for which 


Defendants BILL McGUIRE and CAROLYN McGUIRE may be held liable to Plaintiff PAUL 


DULBERG, in excess of their pro rata share. 


Defendants Hereby Demands A Trial By Jury 


CAROLYN MCGUIRE and BILL MCGUIRE, 
Defendants, by their attorneys, 
CICERO, FRANCE, BARCH & ALEXANDER, P.C., 


By _ ____,f_~_· _____ _ 
RONALD A. BARCH (6209572) 


Cicero, France, Barch & Alexander, P.C. 
6323 East Riverside Blvd. 
Rockford, IL 6 I 114 
815/226-7700 
815/226-7701 (fax) 
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CERTIFICATE OF SERVICE 


The undersigned hereby certifies that a copy of the foregoing document was 


served upon: 


Attorney Perry A. Accardo 
Law Office ofM, Gerard Gregoire 
200 N. LaSalle St., Ste 2650 
Chicago, IL 60601-1092 


Attorney Hans A. Mast 
Law Offices of Thomas J. Popovich 
3416 West Elm Street 
McHenry, IL 60050 


by depositing the same in the United States Post Office Box addressed as above, postage prepaid, 


at Rockford, Illinois, at 5:00 o'clock p.m. on __ !/_z __ S_/_r 3,_ 


Cicero, France, Barch & Alexander, P.C. 
6323 East Riverside Blvd. 
Rockford, IL 61114 
815/226-7700 
815/226-7701 (fax) 








Corporation/LLC Search/Certificate of Good Standing


Corporation File Detail Report


Entity Information


Agent Information


cyberdriveillinois.com is now ilsos.gov


Office of the Secretary of State Jesse White


File Number 61435778


Entity Name VAHL REPORTING SERVICE LTD.


Status
NOT GOOD STANDING


Entity Type
CORPORATION


Type of Corp
DOMESTIC BCA


Incorporation Date (Domestic)
Monday, 8 January 2001


State
ILLINOIS


Duration Date
PERPETUAL


Corporation/LLC Search/Certificate of Good Standing https://apps.ilsos.gov/corporatellc/CorporateLlcController
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Thu Mar 24 2022


Annual Report


Officers


This information was printed from www.ilsos.gov, the official website of the Illinois Secretary of State's Office.


Name
CARRIE A MCCANN


Address
42 SHERWOOD TERRACE #2
LAKE BLUFF , IL 60044


Change Date
Tuesday, 19 December 2017


Filing Date
00/00/0000


For Year
2022


President
Name & Address
CARRIE A MCCANN 42 SHERWOOD TER STE 2 LAKE BLUFF IL 60044


Secretary
Name & Address
SAME


Return to Search


File Annual Report


Corporation/LLC Search/Certificate of Good Standing https://apps.ilsos.gov/corporatellc/CorporateLlcController
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undersigned. 
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COUNTY OF MCHENRY )
)


STATE OF ILLINOIS )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, )
)


Plaintiff, )
)


vs. )NO. 12 LA 178
)


DAVID GAGNON, Individually, )
and as Agent of CAROLINE )
McGUIRE and BILL McGUIRE, and )
CAROLINE McGUIRE and BILL )
McGUIRE, Individually, )


)
Defendants. )


The ELECTRONICALLY RECORDED Court Proceedings had at
the hearing in the above-entitled cause in front of
the HONORABLE THOMAS MEYER, held on the 13th day of
May, 2015, at the McHenry County Government Center,
Woodstock, Illinois.


APPEARANCES:


NO APPEARANCES GIVEN


** FILED **   Env: 16998558
McHenry County, Illinois


12LA000178
Date: 3/8/2022 3:19 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT: Counsel, your turn.
UNIDENTIFIED VOICE: I'm going to bring back


Mr. Dulberg, too.
THE COURT: Okay. That's fine.
UNIDENTIFIED VOICE: Thanks, Judge.


Or you wanted to me see me first and
then --


THE COURT: No, you both can come back.
UNIDENTIFIED VOICE: All right.


(Whereupon, a break in the in-courtroom proceedings
was had.)


THE COURT: Counsel.
UNIDENTIFIED VOICE: Just me, Judge?
THE COURT: Yeah, just you.
UNIDENTIFIED VOICE: All right.


I'll be right back. It probably won't be
long.


UNIDENTIFIED VOICE: Okay.
(Whereupon, a break in the in-courtroom proceedings
was had.)


UNIDENTIFIED VOICE: Sorry. The judge wants to
bring me and the plaintiff back one more time. This
should go quick.
(Whereupon, a break in the in-courtroom proceedings
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was had.)
THE COURT: (Indiscernible). We need a new


date. What do you want to do?
UNIDENTIFIED VOICE: Give me at least 30 days


probably.
THE COURT: Okay. If we come back for status


on June 12th, I can do that. That's exactly 30 days.
UNIDENTIFIED VOICE: Let me check my calendar,


Judge. I'm sorry.
THE COURT: Otherwise we're talking the end of


the month.
UNIDENTIFIED VOICE: I actually have pretrials


in Lake County that morning.
THE COURT: All right. You might not have to be


here.
UNIDENTIFIED VOICE: Okay.
THE COURT: So I'm --
UNIDENTIFIED VOICE: Okay. Yeah. If we don't


necessarily have to be here, then --
THE COURT: Yeah. It doesn't make any


difference to me.
UNIDENTIFIED VOICE: Okay.
THE COURT: Because I'm -- My understanding is


that they have got to go talk to some people.
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UNIDENTIFIED VOICE: Okay.
THE COURT: Is that a fair statement, counsel?
UNIDENTIFIED VOICE: Yes.
UNIDENTIFIED VOICE: Okay. Understood.
UNIDENTIFIED VOICE: June 12th, you want to do


this, Judge?
THE COURT: Yes. But Mr. Accardo can't be


here, so.
UNIDENTIFIED VOICE: Oh, okay.
THE COURT: I mean if you were expecting him to


show. That just is the one date I'm here.
UNIDENTIFIED VOICE: Yeah. Let's -- Let's get


it set for that day --
UNIDENTIFIED VOICE: Okay.
UNIDENTIFIED VOICE: -- and I'll just cover it


and --
THE COURT: All right.
UNIDENTIFIED VOICE: (Indiscernible).
THE COURT: If in the interim you guys just


talk further and end up settling the matter, just
send a dismissal order and I'll enter it at that
time.


UNIDENTIFIED VOICE: All right.
UNIDENTIFIED VOICE: Okay.
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UNIDENTIFIED VOICE: Should I get the case
number, Your Honor, or --


UNIDENTIFIED VOICE: Just (indiscernible)
UNIDENTIFIED VOICE: Is that going to work?
UNIDENTIFIED VOICE: Yeah.
UNIDENTIFIED VOICE: Do you need the case info?


(Whereupon, a discussion took place off the record.)
UNIDENTIFIED VOICE: Thanks for working through


lunch, Judge.
UNIDENTIFIED VOICE: Thank you, Judge.
THE COURT: Have a good day.
UNIDENTIFIED VOICE: Don't starve.


---oOo---
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COUNTY OF MCHENRY )
)


STATE OF ILLINOIS )


I, Heather Voska Hartwig, one of the Official
Court Reporters of the 22nd Judicial Circuit of
Illinois, do hereby certify that the foregoing is a
true and correct transcription to the best of my
ability of all the proceedings heard on the
electronic recording system in the above-entitled
cause.


____________________________
Heather Voska Hartwig
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STATE OF ILLINOIS )
   ) SS:  


COUNTY OF MCHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, 


Plaintiff,


vs.  


DAVID GAGNON, Individually, 
and as Agent of CAROLINE 
MCGUIRE and BILL MCGUIRE and 
CAROLINE MCGUIRE and BILL 
MCGUIRE, Individually, 


Defendants.


)
)
)  
)
)
)
)
)
)
)
)
)
)


 No. 12 LA 178


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


The Honorable Thomas A. Meyer, Judge of the Circuit 


Court of McHenry County, Illinois, on the 12th day of 


December, 2016, in the Michael J. Sullivan Judicial 


Center, Woodstock, Illinois.


APPEARANCES:


(NO APPEARANCES GIVEN)  


** FILED **   Env: 16921181
McHenry County, Illinois


12LA000178
Date: 3/2/2022 3:31 PM


Katherine M. Keefe
Clerk of the Circuit Court
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UNIDENTIFIED VOICE:  Number five, Dulberg.  I talked 


to Baudin & Baudin this morning -- or Baudin Law Group, 


and Randy Baudin indicated to me he's going to be in 


another county and his wife's out of state, but they're 


agreeable with me getting a dismissal with prejudice 


based on the fact that we've had a binding mediation on 


Thursday and we're expecting an award.  


THE COURT:  Wonderful.  All right.


UNIDENTIFIED VOICE:  Thank you.  


THE COURT:  I'll be curious what the award was.  


All right.  Thank you. 


(Which was and is all of the evidence


offered at the hearing of said cause


this date.) 
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STATE OF ILLINOIS )
) SS:


COUNTY OF MCHENRY )


I, Stacey A. Collins, an Official Court 


Reporter of the 22nd Judicial Circuit of Illinois, do 


hereby certify the foregoing to be a true and accurate 


transcription to the best of my ability and based on the 


quality of the recording of all the proceedings heard on 


the electronic recording system in the above-entitled 


cause.


                              


Stacey A. Collins, CSR
Official Court Reporter
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS


COUNTY DEPARTMENT, LAW DIVISION


PAUL R. DULBERG, INDIVIDUALLY  
AND THE PAUL R. DULBERG  
REVOCABLE TRUST


	 Plaintiffs,
 


vs.


KELLY N. BAUDIN A/K/A BAUDIN &  
BAUDIN, BAUDIN & BAUDIN AN ASSOCI-
ATION OF ATTORNEYS, LAW OFFICES OF 
BAUDIN & BAUDIN, BAUDIN & BAUDIN 
LAW OFFICES, WILLIAM RANDAL 
BAUDIN II A/K/A BAUDIN & BAUDIN, 
BAUDIN &  
BAUDIN AN ASSOCIATION OF ATTOR-
NEYS, LAW OFFICES OF  
BAUDIN & BAUDIN, BAUDIN &  
BAUDIN LAW OFFICES, KELRAN, INC 
A/K/A THE BAUDIN LAW GROUP, Ltd., 
JOSEPH DAVID OLSEN, A/K/A  
YALDEN, OLSEN & WILLETTE LAW 
OFFICES, CRAIG A WILLETTE, A/K/A 
YALDEN, OLSEN & WILLETTE LAW OF-
FICES, RAPHAEL E YALDEN II,  
A/K/A YALDEN, OLSEN & WILLETTE  
LAW OFFICES, ADR SYSTEMS OF  
AMERICA, LLC., ASSUMED NAME  
ADR COMMERCIAL SERVICES,  
ALLSTATE PROPERTY AND CASULTY 
INSURANCE COMPANY


	 Defendants,


)
)
)
)
)	 CASE NO. 2022L010905
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)


NOW COMES the Plaintiffs PAUL R. DULBERG AND THE PAUL R. DULBERG 
REVOCABLE TRUST by and through their attorney, Alphonse A. Talarico and for their  
RESPONSE TO DEFENDANT ALLSTATE PROPERTY AND CASUALTY INSURANCE 
COMPANY’S MOTION FOR SUMMARY JUDGMENT states as follows:
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1.	 Dulberg originally submitted a verified PLAINTIFFS’ COMPLAINT AT LAW. 


2.	 Allstate submitted a verified ALLSTATE PROPERTY AND CASUALTY INSURANCE 


COMPANY’S ANSWER AND AFFIRMATIVE AND OTHER DEFENSES TO PLAINTIFF’S 


COMPLAINT AT LAW.


3.	 Dulberg then submitted PLAINTIFF’S REPLY TO DEFENDANT ALLSTATE PROPERTY 


AND CASUALTY INSURANCE COMPANY’S AFFIRMATIVE DEFENSES.


4.	 Defendant Allstate’s 735 ILCS 5/2-1005 Motion for Summary Judgement claims there are no 


genuine issues of material fact. This is factually untrue see paragraph 5a-u


5.	 Dulberg claims the following (but not limited to the fiollowing) are all genuine issues of material 


fact raised by Allstate in their ANSWER AND AFFIRMATIVE AND OTHER DEFENSES:


a.	 In ¶5, Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 5 and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact


b.	 In ¶6 Allstate inexplicably answers,


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 6, paragraphs A) through F) and, therefore, denies the same. 
Upon information and belief, Allstate admits paragraph 6 G). Allstate denies the 
allegations in paragraph 6 H) referencing Illinois Insurance Code 215 ILCS 5/35B- 20, the 
requirements of a plan of division of a domestic stock company, but otherwise admits the 
allegations in paragraph 6 H).” [Emphasis added]


This is a denial and is a genuine issue of material fact


c.	 In ¶7 Allstate inexplicably answers,


“Paragraph 7, including 7a. through 7h. contains legal conclusions to which no response is 
required. To the extent a response is required, Allstate lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations in paragraphs 7a. through 7g. 
and, therefore, denies the same. To the extent a response is required, Allstate admits the 
allegations in paragraph 7h.”[Emphasis added]


This is a denial and is a genuine issue of material fact.


d.	 In ¶9 Allstate inexplicably answers,


“Paragraph 9 contains legal conclusions to which no response is required. To the extent a 
response is required, Allstate admits that ADR Systems of America, LLC resides in 
Cook County, Illinois and admits that the Binding Mediation Hearing was conducted 
in Cook County, Illinois. Allstate lacks knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations in paragraph 9 and, therefore, denies the 
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same.”[Emphasis added]


This is a denial and is a genuine issue of material fact.


e.	 In paragraphs ¶10, ¶11, ¶12, ¶13 and ¶14 Allstate inexplicably answers,


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph” [¶x] “and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact.


f.	 In ¶15 Allstate inexplicably answers,


“Allstate admits that a document titled “Fee Agreement” that purports to be an agreement 
between Plaintiff Dulberg and Baudin & Baudin is attached to the Complaint as Exhibit 1, 
which is a written document that speaks for itself. Allstate lacks knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations in paragraph 15 and, 
therefore, denies the same.”


This is a denial and is a genuine issue of material fact.


g.	 In paragraphs ¶16, ¶17, ¶18 and ¶19 Allstate inexplicably answers,


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph” [¶x] “and, therefore, denies the same.” [Emphasis added]


h.	Paragraph 20. Defendants WILLIAM RANDAL BAUDIN II and Kelly N. Baudin 
did not review or did not use the relevant fact that within 12 LA 178 there was an 
unanswered (and never answered) cross-claim that would have determined liability for 
the remaining defendant. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 20 and, therefore, denies the same.


This is a genuine issue of material fact.  Allstate was the attorney of “the remaining defendant” 


Gagnon.  It is not possible that Allstate did not know Gagnon did not file an answer CROSS-CLAIM 


FOR CONTRIBUTIONS.  It is also not possible that Allstate was unaware that the information was in 


the 12LA178 common law record and the Baudins did not use it.


i.	 Paragraph 21. Defendants WILLIAM RANDAL BAUDIN II and Kelly N. Baudin 
did not review or did not use the relevant fact that within 12 LA 178 there was an 
unanswered (and never answered) Interrogatories that may have determined liability for 
the remaining defendant. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 21 and, therefore, denies the same.


This is a genuine issue of material fact. Allstate was the attorney of “the remaining defendant” Gagnon 


and it is not possible that Allstate did not know that Gagnon never answered interrogatories issued by 
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Plaintiff Dulberg.  Is is also not possible that Allstate was not aware the Baudins could also see that 


Gagnon never answered Plaintiff’s interrogatories and did not use it.


j.	 Paragraph 22. Defendants WILLIAM RANDAL BAUDIN II and Kelly N. Baudin did 
not inform Circuit Court Judge handling 12 LA 178 that Plaintiff Paul Dulberg had filed 
for bankruptcy protection in Bk No.: 14-83578. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 56 and, therefore, denies the same.


This is a genuine issue of material fact. Allstate knowingly violated the automatic stay for around 2 


years. It is not possible that Allstate did not know that the Baudins did not inform the Court of 


Dulberg’s bankruptcy because Allstate was the attorney of the remaining defendant Gagnon.


k.	 In paragraphs ¶23, ¶24, ¶25, ¶26, ¶27, ¶28, ¶29, ¶30, ¶31, ¶32, ¶33, ¶34, ¶35, ¶36, ¶37, 
¶38, ¶39, ¶40, ¶41, ¶42, ¶43, ¶44, ¶45, ¶46, and ¶47 Allstate inexplicably answers,


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph” [¶x] “and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact.


l.	 In ¶48 Allstate inexplicably answers,


“Allstate admits that documents titled “Affidavit Of W. Randall Baudin, II Pursuant To 
Rules 2014(a), 2016(b) and 5002 To Employ Baudin Law Group, Ltd. As Special Counsel 
For The Trustee” and signed by W. Randall Baudin II are attached to the Complaint as 
Exhibits 2 and 3 and admits that the exhibits contain the language recited in paragraph 48. 
Allstate further states that the exhibits are written documents that speak for themselves. 
Allstate denies any allegation in paragraph 48 that is inconsistent with the referenced 
documents.”[Emphasis added]


This is a denial and is a genuine issue of material fact.


m.	In ¶49 Allstate inexplicably answers,


“Allstate admits that documents titled “Motion for Authority to Enter into a ‘Binding 
Mediation Agreement’” and “Motion to Employ Special Counsel” are attached to 
Plaintiff’s Complaint as Exhibits 4 and 5, respectively, which are written documents that 
speaks for themselves. Allstate denies any allegations in paragraph 49 that are inconsistent 
with the referenced documents.” [Emphasis added]


This is a denial and is a genuine issue of material fact.


n.	 In paragraphs ¶50 and ¶51 Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph” [¶x] “and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact
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o.	 In ¶52 Allstate inexplicably answers, 


“Allstate admits that Exhibit 6A to the Complaint are portions of a transcript of an October 
31, 2016 court hearing before the United States Bankruptcy Court for the Norther District 
of Illinois, Western Division in Case No. 14 B 83578. Allstate also admits that Exhibit 6B 
purports to be an ADR Binding Mediation Agreement for a claim by Plaintiff Dulberg 
against David Gagnon. The referenced exhibits are written documents that speak for 
themselves. Allstate denies any allegations in paragraph 52 that are inconsistent with the 
referenced documents.” [Emphasis added]


This is a denial and is a genuine issue of material fact


p.	 In ¶53 Allstate inexplicably answers, 


“Allstate admits that Exhibits 7 and 8 to the Complaint purport to be copies of Orders 
entered by the United States Bankruptcy Court for the Northern District of Illinois, 
Western Division in Case No. 14 B 83578 on October 31, 2016, which are written 
documents that speak for themselves. Allstate denies any allegations in paragraph 53 that 
are inconsistent with the referenced documents.” [Emphasis added]


This is a denial and is a genuine issue of material fact


q.	 In ¶54 Allstate inexplicably answers, 


“Allstate admits that Exhibit 9 to the Complaint contains an October 31, 2016 email from 
Olsen to Randall Baudin II, which is a written document that speaks for itself. Allstate 
denies any allegations in paragraph 54 that are inconsistent with the referenced 
document.”[Emphasis added]


This is a denial and is a genuine issue of material fact


r.	 In ¶55 Allstate inexplicably answers, 


“Allstate admits that Exhibit 9 to the Complaint contains an October 31, 2016 email from 
Randall Baudin II to Olsen, which is a written document that speaks for itself. Allstate 
denies any allegations in paragraph 55 that are inconsistent with the referenced document.” 
[Emphasis added]


This is a denial and is a genuine issue of material fact


s.	 In ¶56 Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 56 and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact


t.	 In ¶57. On December 8, 2016, Dulberg attended the binding mediation with his mother, 
Barbara Dulberg, even though he did not agree to the process, did not want it to happen, 
and refused to sign any agreement or consent to the process. 
 







5


ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 57 and, therefore, denies the same.” [Emphasis 
added]


This is a genuine issue of material fact which Dulberg affirms and Allstate denies because Allstate was 


in attendance at the Binding Mediation.


u.	 In ¶58 Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 58 and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact


v.	 In ¶59 Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 59 and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact


w.	In ¶ 60, At that point some yelling started outside the room, to Dulberg and Barbara 
Dulberg it sounded like Kelly Baudin and Shoshan Reddington, Esq. (Allstate Defense 
Attorney). 
 
ANSWER: Allstate denies that Allstate Defense Attorney Shoshan Reddington, Esq. 
was involved in any yelling. Allstate lacks knowledge or information sufficient to form a 
belief as to the remaining truth of the allegations in paragraph 60 and, therefore, denies 
the same.


Allstate Defense Attorney Shoshan Reddington is an employee of Allstate and has not testified on this 


matter.  This is a genuine issue of material fact that Dulberg affirms and Allstate denies.


x.	 In ¶61 Allstate inexplicably answers, 


“Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in paragraph 61 and, therefore, denies the same.” [Emphasis added]


This is a denial and is a genuine issue of material fact


y.	 ¶62. Upon return, W. Randall Baudin II told Barbara Dulberg that Shoshan was angry 
because she was informed they had a deal with prior counsel and the case would be 
settled for $50,000. 
 
ANSWER: Allstate denies that Allstate Defense Attorney Shoshan Reddington, Esq. 
was angry or under a belief that there was a deal with prior counsel that the case would 
be settled for $50,000. Allstate lacks knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations in paragraph 62 and, therefore, denies 
the same.


This is a genuine issue of material fact that Dulberg affirms and Allstate denies. Reddington is an 
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employee of Allstate and has made no statement under oath on this subject.


z.	 ¶63. When W. Randall Baudin II sat down, Dulberg moved Dr. Bobby L. Lanford’s 
report in front of W. Randall Baudin II and pointed to the statement “... the McGuires – 
were also somewhat responsible ...”. Dulberg asked, Is that true? W. Randall Baudin II 
looked and replied, That’s what it says Dulberg replied, Mast ******** lied. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 63 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


aa.	¶64. On December 12, 2016 The ADR Mediator The Honorable James P. Etchingham, 
(Ret) issued a Binding Mediation Gross Award of $660,000.00. (Please see Exhibit 10 
attached) 
 
ANSWER: Allstate admits that Exhibit 10 to the Complaint purports to be a Binding 
Mediation Award from the December 6, 2016 mediation, which is a written document 
that speaks for itself. Allstate denies any allegations in paragraph 64 that are inconsistent 
with that document.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


ab.	¶65. On December 12, 2016 W. Randall Baudin II called Dulberg to inform Dulberg of 
the award. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 65 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


ac.	¶66. W. Randall Baudin II spoke of the $561,000 net award informing Dulberg that both 
he and Kelly thought they did good and unfortunately the cap of $300,000 was in place 
but we think we did good. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 66 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


ad.	¶67. Dulberg replied, Yeah you two did good, real good and I thank both of you 
sincerely. I just can’t help it, what I see here is a gift of $261,000 given to those 
responsible for my injuries. 
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ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 67 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


ae.	¶68. Dulberg was informed that the trustee would receive the $300,000 award, but the 
money would not be issued unless Dulberg signed a document, which Dulberg signed in 
order to have the money issued to the bankruptcy trustee to pay his creditors. 
 
ANSWER: Allstate admits that Dulberg signed a Release Of All Claims pursuant to 
which Allstate issued payment to his Estate in the amount of $300,000. Allstate lacks 
knowledge or information sufficient to form a belief as to the truth of the remaining 
allegations in paragraph 68 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


af.	¶101 Plaintiff repeats and realleges the allegations contained in paragraphs 1 through 97, 
inclusive, of this Complaint, as if fully restated herein. 


ANSWER: In response to paragraph 101, Allstate adopts and incorporates as if fully set 


forth here, its answers and responses to paragraphs 1 through 97 of the Complaint. To 


the extent Plaintiff meant to repeat and reallege the allegations in paragraphs 1 through 


100, Allstate adopts and incorporates as if fully set forth here, its answers and responses 


to paragraphs 1 through 100 of the Complaint.


Each and every denial Allstate makes in its responses to paragraphs 1 through 100 of the Complaint is 


a genuine issue of material fact that Dulberg affirms and Allstate denies.


ag.	¶102. There was a valid and enforceable contract between Plaintiff Paul R. Dulberg 
and DEFENDANT ALLSTATE PROPERTY AND CASUALTY INSURANCE 
COMPANY dated December 8, 2016. (Please see Exhibit 11 attached) 
 
ANSWER: Allstate admits that Exhibit 11 to the Complaint purports to be a signed 
Binding Mediation Agreement. Allstate states that Exhibit 11 is a written document 
that speaks for itself and Allstate denies any allegations in paragraph 102 that are 
inconsistent with the written document.


The VOID contract Allstate admits “speaks for itself” is none the less VOID and cannot speak for 


itself. This a genuine issue of material fact that Dulberg affirms and Allstate denies.


ah.	¶103. There existed an unsigned/undated draft of this agreement presented to Plaintiff’s 
Bankruptcy Judge on October 31, 2016 by Defendant Joseph David Olsen. (Please see 
Group Exhibit 6B attached) 
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ANSWER: Allstate admits that attached to the Complaint as Group Exhibit 6B is an 
unsigned/undated copy of the Binding Mediation Agreement. Allstate states that Exhibit 
6B is a written document that speaks for itself and Allstate denies any allegations in 
paragraph 103 that are inconsistent with the written document. Answering further, 
Allstate lacks knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations in paragraph 103 and, therefore, denies the same.


The VOID contract attached to the Complaint as Group Exhibit 6B Allstate admits “speaks for itself” 


is none the less VOID and cannot speak for itself. This a genuine issue of material fact that Dulberg 


affirms and Allstate denies.


ai.	¶104. Major terms within the two agreements were changed including but not limited to: 
 
a. Notifications under the title on page one; 
b. Language under Parties B; 
c. page 4 F1.b. regarding who is liable to Plaintiff; 
d. page 5 V.A.1. ADR Systems Fee Schedule; 
e. page 5 V ADR Systems Fee Schedule boxed information; 
f. page 6 section v number 5. 
 
ANSWER: Allstate admits that Exhibit 6B and Exhibit 11 of the Complaint contain 
some differing language. Answering further, Allstate lacks knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations in paragraph 104 
and, therefore, denies the same.


The contracts attached to the Complaint as Group Exhibit 6B and Exhibit 11 and is breached by being 


VOID, this a genuine issue of material fact that Dulberg affirms and Allstate denies.


aj.	¶94(sic). The specified language of Paragraph III. B. Amendments to the Agreement 
were not followed. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 94(sic) and, therefore, denies the same.


It is not credable that Allstate does did not read nor possess the knowledge written within the various 


forms of the contract, particularly the form they signed.  This is a genuine issue of material fact that 


Dulberg affirms and Allstate denies.


ak.	¶105. Plaintiff did all that was required of him under the terms of the contract. 
 
ANSWER: Allstate lacks knowledge or information sufficient to form a belief as to the 
truth of the allegations in paragraph 105 and, therefore, denies the same.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.
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al.	¶106. Defendant breached the contract by not following the terms regarding amending 
the contract. 
 
ANSWER: Denied.


If Allstate is denying this took place then this is a genuine issue of material fact that Dulberg affirms 


and Allstate denies.


am.	 ¶107. Plaintiff suffered pecuniary injury in an amount in excess of $261,000.00 
because the contract under the changed terms should not be allowed to regulate the 
procedure. 
 
ANSWER: Denied.


If Allstate is denying the changed terms should not be allowed by the writing in the contract itself then 


this is a genuine issue of material fact that Dulberg affirms and Allstate denies. 


6.	 In PLAINTIFF’S REPLY TO DEFENDANT ALLSTATE PROPERTY AND CASUALTY 


INSURANCE COMPANY’S AFFIRMATIVE DEFENSES:


1. Following the December 8, 2015 Binding Mediation, Plaintiff Dulberg executed a 
Release Of All Claims that fully released and forever discharged Allstate, among other 
parties, from any and all claims, demands, damages, costs, expenses, loss of services, 
actions and causes of action, arising as a consequennce of the accident that occurred on or 
about June 28, 2011 that was subject of the Binding Mediation.


1. Plaintiff admits that he executed a document that purports to be a “Release of All 
Claims” but denies that said document fully released and forever discharged Allstate, 
among other parties, from any and al claims, demands, damages, costs, expenses, loss 
of services, actions and causes of action, arising as a consequence of the accident that 
occurred on or about June 28, 2011 that was subject of the Binding Mediation.


The “Release of Claims” was issued by Allstate to the Baudins who represented the Bankruptcy 


Estate, not Dulberg. The Baudins fraudulently approached Dulberg for his signature purportedly as 


Dulberg’s attorneys and the release was signed in violation of the automatic stay due to the Baudins 


and/or Trustee Olsen defrauding the Bankruptcy Court from its ability to make an informed decision 


on the release of the automatic stay over the PI asset and receiving the courts misinformed permission 


to enter into Binding Mediation. The “Release of Claims” is VOID and this is a genuine issue of 


material fact that Dulberg affirms and Allstate denies.


2. The Release Of All Claims specifically provides that it shall apply to all unknown and 
unanticipated injuries and damages resulting from the June 28, 2011 accident.


2, Plaintiff replies that the document speaks for itself and additionally denies any and all 
implications within Defendant Allstate’s Affirmative Defense 2.
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2. Pursuant to the Release Of All Claims, Allstate paid Plaintiff Dulberg’s Estate $300,000, 
the maximum award provided for in the Binding Mediation Agreement, Exhibits 6B and 
11 of the Complaint.


2. [sic] Plaintiff replies that the document speaks for itself, Plaintiff objects to Affirmative 
Defense 2.[sic] as it requests a legal conclusion and additionally denies any and all 
implications within Defendant Allstate’s Affirmative Defense 2.


A VOID release cannot undo the fact that it is VOID. This is a genuine issue of material fact that 


Dulberg affirms and Allstate denies.


3. The release bars the claims in Count 5 against Allstate.


3. Denied.


A VOID release cannot undo the fact that it is VOID and confirms Count 5 against Allstate. This is a 


genuine issue of material fact that Dulberg affirms and Allstate denies.


7.	 In addition to what has been stated in the COMPLAINT, all of the following paragraphs are facts 


that are relevant to the COMPLAINT. 


8.	 Dulberg declared bankruptcy on November 26, 2014 as a result of receiving an injury which left 


him permanently disabled and as a result of his attorneys Mast and Popovich telling him his case was 


only worth $50,000 or less while his medical bills alone from the injury were more than $60,000.


9.	 The court activity in 12LA178 in the 22nd Judicial Circuit Court that Allstate took part in, from the 


time that Dulberg declared bankruptcy and the case was placed under automatic stay are listed below 


and each Report of Proceedings is attached to this complaint:


December 12, 2014 (Exhibit 1) November 6, 2015 (Exhibit 10)
February 4, 2015 (Exhibit 2a and 2b) January 28, 2016 (Exhibit 11)
March 13, 2015 (Exhibit 3) February 11, 2016 (Exhibit 12)
April 10, 2015 (Exhibit 4) March 17, 2016 (Exhibit 13)
May 13, 2015 (Exhibit 5a and 5b) June 13, 2016 (Exhibit 14)
June 12, 2015 (Exhibit 6) July 11, 2016 (Exhibit 15)
July 10, 2015 (Exhibit 7) July 21, 2016 (Exhibit 16)
September 8, 2015 (Exhibit 8) August 10, 2016 (Exhibit 17)
October 20, 2015 (Exhibit 9) December 12, 2016 (Exhibit 18)


10.	Allstate’s purpose appears quite straightforward in the more than 24 months of 22nd Judicial 


Circuit Court proceedings:


a.	 To keep the case outside of the jurisdiction of the federal bankruptcy court.


b.	 To place an upper limit on the value of the case in violation of the automatic stay  (To 
urge Dulberg to settle the case for $50,000 or less before June, 2016 and then to place an 
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upper limit of $300,000 on the value of the case from July, 2016 onward.)


c.	 To not allow the Dulberg PI case to go to trial


11.	 First, Allstate attempted to settle the case through Dulberg’s attorneys Popovich and Mast in the 


22nd Judicial Circuit Court (Exhibit 1, Exhibit 2a and 2b, Exhibit 3)


12.	Second, Allstate attempted to settle the case through Dulberg’s attorney Balke in the 22nd Judicial 


Circuit Court (Exhibit 4, Exhibit 5a and 5b, Exhibit 6)


13.	Third, Allstate appeared as opposing counsel to Dulberg when Dulberg had no counsel and when 


Dulberg was told by the 22nd Judicial Circuit Court Judge Meyer that Dulberg had to file an 


appearance pro se or face a motion to dismiss. (Exhibit 7, Exhibit 8, Exhibit 9)


14.	Fourth, Allstate attempted to settle the case through the Baudins in the 22nd Judicial Circuit Court 


(Exhibits 10 through 18)


15.	The last 5 court transcripts listed in paragraph 3 (Exhibit 14 to Exhibit 18) describe when and how 


Allstate attorney Reddington and the Baudins crafted the binding mediation agreement (which is the 


third attempt Allstate made to settle the case through a third law firm claiming to represent Dulberg in 


a court with no jurisdiction over the PI case and while the case was under automatic stay).


16.	Records of Proceedings of 12LA178 from June 13, 2016 to August 10, 2016 provide clear evidence 


of:


a.	 Who placed a $300,000 upper cap on the value of the personal injury case


b.	 When the agreement was made


c.	 Where the agreement was made


The evidence was easily available to both Gooch and Clinton and Williams the entire time (in the 


Reports of Proceedings of the ‘underlying’ case 12LA178).  


The $300,000 upper limit was placed on the value of the PI case by: Allstate attorney Reddington and 


the Baudins.  


They first discussed the possibility of binding mediation: on or before June 13, 2016.  They came to a 


“semi-agreement”: by July 21, 2016.  


They had a full agreement and a date set for the binding mediation hearing: by August 10, 2016.


The agreement was made: in 22nd Judicial Circuit Court


17.	 Who did the Baudins represent at the time when the Baudins agreed with Allstate to place a 


$300,000 limit on recovery in the PI case?  In whose interest or under whose authority did the Baudins 
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make the agreement? With whom did Allstate come to an agreement? 


18.	It was not until October 31, 2016 that the Baudins first received the authorization of the Federal 


Bankruptcy Court to “pursue the personal injury case” and to be retained as special counsel with their 


client being the bankruptcy estate (of which Dulberg was a beneficiary).


19.	Allstate must have known that they were acting in violation of federal bankruptcy laws from 


November, 2014 onward.  


20.	As stated  In re Enyedi, 371 B.R. 327, 334 (N.D. Ill. 2007):


“It is well established in case law that acts taken in violation of the automatic stay imposed 
under  section 362(a) of the Bankruptcy Code are deemed void ab initio and lack effect. See 
Middle Tenn. News Co., Inc. v. Charnel of Cincinnati, Inc., 250 F.3d 1077, 1082 (7th Cir. 
2001) (“Actions taken in violation of an automatic stay ordinarily are void.”); York Ctr. Park 
Dist. v. Krilich, 40 F.3d 205, 207 (7th Cir. 1994) (judgment issued against debtors without a 
modification of the automatic stay must be vacated); Matthews v. Rosene, 739 F.2d 249, 251 
(7th Cir. 1984) (orders issued in violation of automatic stay provisions of Bankruptcy Code 
ordinarily are void); In re Benalcazar, 283 B.R. 514, (Bankr.N.D.Ill. 2002) (same); Garcia 
v. Phoenix Bond Indem. Co. (In re Garcia), 109 B.R. 335, 340 (N.D.Ill. 1989) (“[T]he 
fundamental importance of the automatic stay to the purposes sought to be accomplished 
by the Bankruptcy Code requires that acts in violation of the automatic stay be void, rather 
than voidable. Concluding that acts in violation of the automatic stay were merely voidable 
would have the effect of  encouraging disrespect for the stay by increasing the possibility 
that violators of the automatic stay may profit from their disregard of the law, provided it 
goes undiscovered for a sufficient period of time.”). See also Hood v. Hall, 321 Ill.App.3d 
452, 254 Ill.Dec. 470, 747 N.E.2d 510, 512 (2001) (“There is no question that judgments 
entered in violation of the automatic stay in bankruptcy are void ab initio . . . and that void 
judgments may be attacked at any time.”); Concrete Prod, Inc. v. Centex Homes, 308 Ill.
App.3d 957, 242 Ill.Dec. 523, 721 N.E.2d 802, 804 (1999) (“[A]cts in violation of the section 
362(a) automatic stay are void ab initio.”)”


21.	 All 5 depositions of Doctors in PI case 12LA178 do not have valid certification pages.  4 other 


depositions have certification pages with signatures that are not valid.(Exhibits 19, 20, 21, 22, 23)


22.	Dulberg showed the Doctors depositions purportedly created by VAHL REPORTING SERVICE, 


LTD. to his current attorney Alphonse Talarico and was told they are not usable in court because they 


are not signed.


23.	Dulberg tried several times over a 4 week period to contact the court reporting agency VAHL 


REPORTING SERVICE, LTD. to obtain legally sufficient certification pages of the 5 doctors 


depositions that have signatures of the court reporters but nobody called back.


24.	On March 25 and 26, 2022 Dulberg’s counsel sent subpoenas for signatures to Margaret Orton and 


Paula Erickson.
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25.	Around March 26, 2022 Dulberg talked with Michael Urbanski. Urbanski told Dulberg that he 


would contact Vahl Reporting. 


26.	On March 26, 2022 Michael Urbanski emailed Dulberg with the subject: “Vahl Reporting” stating:


“... I did forward all the information to Carrie Vahl.  She now has your email address and I 
would hope would respond to your requests. ...”


27.	 On March 28, 2022 at 7:44 AM a person going by the name of Carrie Vahl emailed Dulberg 5 


signed certification pages.(Exhibit 24)


28.	Dulberg felt these could be forgeries or something else could be wrong.  Dulberg forwarded the 


attached documents to his attorney. 


29.	The company “Vahl Reporting” was not in good standing in the State of Illinois when these 


transactions were made. (Exhibit 25)


30.	On February 4, 2013 David Gagnon was deposed.  The transcript as it was provided by Urbanski 


Reporting Services had a certification page signed by a person named “Maggie Margaret Orton”.


31.	 On March 25, 2022 Margaret Orton was subpoenaed for 20 signatures and she provided 20 


signatures on April 19, 2022.  Omni Document Examination did an analysis of the signatures and 


issued a report.(Exhibit 26)


32.	On March 20, 2013 CAROLYN McGUIRE was deposed, WILLIAM McGUIRE was deposed, 


and MIKE McARTOR was deposed.


33.	The transcripts as they were provided by Urbanski reporting services had certification pages 


signed by a person named “Paula Ann Erickson”.


34.	On March 25, 2022 Paula Erickson was subpoenaed for 20 signatures. Omni Document 


Examinations did an analysis of the signatures and issued a report.(Exhibit 26)


35.	Allstate must have ordered at least some of Doctors depositions if not all of them. 


36.	  Allstate must have known there were no depositions of doctors with valid certification pages. 


Independent Medical Examiners working with Allstate claimed to have based their opinions on 


reading the depositions of Doctors.  Allstate must have known that their IME reports were based on 


depositions of Doctors that did not have valid certification pages.


37.	 Allstate attorney Accardo never had Gagnon answer the interrogatories that were sent by attorneys 


Mast and Popovich on October 3, 2012.  Popovich and Mast never demanded that Allstate answer 


any interrogatory questions.  There is no evidence the interrogatory questions from Dulberg to 


Gagnon were ever sent to opposing counsel. It is not possible that Allstate did not know that Gagnon’s 
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interrogatory questions were never answered.


38.	Allstate attorney Accardo never filed an answer to the CROSS-CLAIM accusing Gagnon of 


negligence in Dulberg’s injury.  None of the 3 law firms claiming to represent Dulberg pointed this out 


to Dulberg or acted on it.  They all knew Gagnon effectively admitted to negligence against Dulberg as 


of early March, 2013. (Exhibit 27)


39.	 It is not possible that Allstate attorney Accardo did not know that Allstate never filed an answer to 


the CROSS-CLAIM.  It is not possible that Allstate did not know that their own client Gagnon 


effectively admitted negligence for Dulberg’s injury as of early March, 2013.


40.	In addition, Gagnon’s deposition Exhibit 1 appears to be 2 papers spliced together to look like one 


paper.(Exhibit 28)


41.	 5 different law firms retained by Dulberg all knew or should have known that Defendant Gagnon 


effectively admitted negligence for Dulberg’s injury as of early March, 2013 when Allstate attorney 


Accardo did not file any answer to the CROSS-CLAIM because the information was contained in the 


common law record of 12LA178 and is easily available.


42.	None of the 3 different PI Law Firms retained by Dulberg informed Dulberg that Defendant 


Gagnon effectively admitted negligence for Dulberg’s injury as of early March, 2013.  All 3 PI 


attorneys retained by Dulberg were opposing counsel to Allstate yet acted in ways that were favorable 


to Allstate.  This took place when:


a.	 the 22nd Judicial Circuit Court had no jurisdiction over PI case 12LA178 since 
November 2014


b.	 Dulberg had no standing as plaintiff of the PI case 12LA178 in any court


c.	 case PI case 12LA178 was under automatic stay


d.	Each of the three law firms retained by Dulberg acted as if they represented Dulberg as 
plaintiff in the 22nd Judicial Circuit Court


43.	All 3 PI law firms retained by Dulberg seem to have been collaborating with opposing counsel 


Allstate when they did not inform their own client that the client of Allstate has admitted negligence 


for Dulberg’s accident. Also, it is not possible to have all 5 depositions of doctors without certification 


pages without collaboration between opposing counsels.  Each attorney must have known the others 


were engaging in unethical behavior and, according to the “Himmel Rule” has the duty to report what 


they knew.


44.	It is in this context that Allstate appeared as opposing counsel in the 22nd Judicial Circuit Court 


(that did not have jurisdiction over the case) 18 times over more than 24 months and made 3 different 
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attempts to settle Dulberg’s PI case (in violation of the automatic stay) with 3 different law firms 


claiming to represent Dulberg (who did not have standing as plaintiff).  It is not possible that Allstate 


was not aware of these facts.


WHEREFORE, Plaintiffs PAUL. R. DULBERG, INDIVIDUALLY AND TIIE PAUL R. DULBERG 
REVOCABLE TRUST pray that this Court enter Judgement denying DEFENDANT ALLSTATE 
PROPERTY AND CASUALTY INSURANCE COMPANY’S MOTION FOR SUMMARY 
JUDGMENT or allow Plaintiff to amend the complaint and grant such other relief as this Court deems 
just and proper.


Respectfully submitted, this 24th day of August 2023


By: /s/ Alphonse A. Talarico 
	      Alphonse A. Talarico


ARDC 6184530	 cc 53293


707 Skokie Boulevard suite 600 Northbrook, Illinois 60062 (312) 808-1410 contact@
lawofficeofalphonsetalarico.com


Attorney for Plaintiffs: Plaintiffs PAUL R. DULBERG, INDIVIDUALLY AND THE PAUL 
R. DULBERG REVOCABLE TRUST


The below VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109
 hereby applies to both, PLAINTIFF’S RESPONSE TO ALLSTATE PROPERTY AND 
CASUALTY INSURANCE COMPANY’S MOTION FOR SUMMARY JUDGMENT and 
PLAINTIFF’S REPLY TO DEFENDANT ALLSTATE PROPERTY AND CASUALTY 
INSURANCE. COMPANY’S AFFIRMATIVF, DEFENSES filed on 3/22/2023.


VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109


Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, 
the undersigned certifies that the statements set forth in this instrument are true and correct, 
except as to matters therein stated to be on information and belief, and as to such matters the 
undersigned certifies as aforesaid that he verily believes the same to be true.


 /s/ Paul R. Dulberg 
      Paul R. Dulberg
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STATE OF ILLINOIS )
   ) SS:  


COUNTY OF MCHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, 


Plaintiff,


vs.  


DAVID GAGNON, Individually, 
and as Agent of CAROLINE 
MCGUIRE and BILL MCGUIRE and 
CAROLINE MCGUIRE and BILL 
MCGUIRE, Individually, 


Defendants.


)
)
)  
)
)
)
)
)
)
)
)
)
)


 No. 12 LA 178


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


The Honorable Thomas A. Meyer, Judge of the Circuit 


Court of McHenry County, Illinois, on the 3rd day of 


January, 2014, in the Michael J. Sullivan Judicial 


Center, Woodstock, Illinois.


APPEARANCES:


(NO APPEARANCES GIVEN.)


** FILED **   Env: 16239933
McHenry County, Illinois


12LA000178
Date: 1/11/2022 8:48 AM


Katherine M. Keefe
Clerk of the Circuit Court
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ATTORNEY1:  Then on 201, line 17, Dulberg. 


ATTORNEY2:  Good morning, Your Honor.  


ATTORNEY1:  Defense counsel is having it reviewed.  


We had it kicked last time, but I think he wanted a 


little bit more time to get the expert on -- 


ATTORNEY2:  Yeah, I just haven't gotten my report 


back and -- 


THE COURT:  All right.  We're up for (f)(3) 


disclosures.  What are you asking?  


ATTORNEY1:  What's that?  


THE COURT:  What are you asking with respect to 


(f)(3) disclosures?  


ATTORNEY2:  We could close it in 45 days and then 


come back. 


THE COURT:  That going to be enough time?  


ATTORNEY2:  Yeah.  


THE COURT:  All right.  Put it out 45 days -- 


ATTORNEY1:  Well, we looked at February 4th, if 


that's okay.  


THE COURT:  That's fine.  That is fine.  We'll take 


it to February 4.  


ATTORNEY1:  And then I'll do the (f)(3).  
THE COURT:  Okay.  Thank you. 
ATTORNEY2:  Thank you, Judge. 


(Which was and is all of the evidence
offered at the hearing of said cause
this date.) 
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STATE OF ILLINOIS )
) SS:


COUNTY OF MCHENRY )


I, Stacey A. Collins, an Official Court 


Reporter of the 22nd Judicial Circuit of Illinois, do 


hereby certify the foregoing to be a true and accurate 


transcription to the best of my ability and based on the 


quality of the recording of all the proceedings heard on 


the electronic recording system in the above-entitled 


cause.


                              


Stacey A. Collins, CSR
Official Court Reporter
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STATE OF ILLINOIS )
)  SS:


COUNTY OF McHENRY   )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS


PAUL DULBERG,


Plaintiff,


vs.


DAVID GAGNON, 
Individually, and as Agent 
of CAROLINE MCGUIRE and 
BILL MCGUIRE and CAROLINE 
MCGUIRE and BILL MCGUIRE, 
Individually,


Defendants.


)
)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 


Proceedings in the above-entitled cause before the 


Honorable THOMAS A. MEYER, Judge of said Court of 


McHenry County, Illinois, on the 6th day of 


November, 2015, in the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


MR. W. RANDAL BAUDIN II


  On behalf of the Plaintiff;
 
MR. PERRY A. ACCARDO


  On behalf of the Defendant David 
  Gagnon.


** FILED **   Env: 16880801
McHenry County, Illinois


12LA000178
Date: 2/28/2022 2:48 PM


Katherine M. Keefe
Clerk of the Circuit Court
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 THE COURT:  Okay.  Come on up, Mr. Dulberg.  


The other side is not here. 


MR. DULBERG:  They are not. 


THE COURT:  You haven't seen them?  


MR. DULBERG:  No. 


THE COURT:  Okay.  Why don't you have a seat.  


We'll pass and we'll give them a few more minutes.


(WHEREUPON, the afore-captioned 


cause was recalled.) 


THE COURT:  Are we ready on Gagnon or 


Dulberg vs. Gagnon?  


MR. ACCARDO:  Morning, your Honor, Perry 


Accardo on behalf of defendant. 


MR. BAUDIN:  Randy Baudin II on behalf of 


plaintiff.  We've filed all the papers.  I think 


this was stuck in the -- 


THE COURT:  All right.  We'll take that. 


MR. BAUDIN:  So we had everything except the 


actual appearance. 


THE COURT:  Okay.  I was going to set it for 


trial.  Is there anything you need to do before we 


go to trial?  


MR. BAUDIN:  Yeah, if you want to go ahead 


and explain. 
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MR. ACCARDO:  Yeah, we have I believe, and 


I'm not positive, but I believe that we previously 


disclosed a 213(f)(3) expert.  I have to double 


check and make sure that he has all the records, 


that his report was -- was all pulled in.  I spoke 


to counsel.  I know he is going to want to take 


time to take his discovery deposition.  


And then it's my understanding that 


there is a possibility that plaintiff may want to 


retain a rebuttal medical expert.  I think they are 


still in the process of reviewing the multiple 


depositions of treaters that we took in this case.  


And then I believe there is going to 


be a liability expert disclosed by the plaintiff -- 


THE COURT:  Okay. 


MR. ACCARDO:  -- as well.  And I can only let 


him address that. 


MR. BAUDIN:  Yeah, there is a person from, 


you know, out west.  He's an arborist and actually 


a chainsaw expert who has agreed to take a look at 


the case.  I just want to first make sure that we 


had -- we were in agreement with counsel and also 


the Court on that before we would make arrangements 


to have him come in.  
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Mr. Accardo and I's thought was 


perhaps 60 days to maybe try to get some of these 


experts, you know, lined up.  I know it's going to 


take a bit of time to get -- especially with 


Thanksgiving and Christmas -- 


THE COURT:  All right.  So I will let you 


crush my hopes of setting it for trial. 


MR. BAUDIN:  But if it does come for trial, 


it's going to be an exciting one.  You are going to 


enjoy it. 


MR. ACCARDO:  Yes, we all will. 


THE COURT:  If I put it out 60 days, that's 


not enough time because that's just January 5th. 


MR. BAUDIN:  Oh, geez, January 5th is only 


60 days?  


THE COURT:  Yeah. 


MR. BAUDIN:  Scary. 


THE COURT:  Why don't we go to the last week 


of January. 


MR. BAUDIN:  Okay.  Sure. 


THE COURT:  25th, Monday?  


MR. BAUDIN:  Monday the 25th, no trials on 


that day.  Yeah, 2016, that's right.  The 25th is a 


Monday, and it looks okay on my end. 
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MR. ACCARDO:  Could we do the 28th?  


THE COURT:  Yeah. 


MR. ACCARDO:  I've got other plans on the 


25th. 


THE COURT:  Yeah, I'm fine.  I will continue 


it for trial setting again. 


MR. ACCARDO:  By that time we should 


certainly have firm dates --


MR. BAUDIN:  Yeah. 


MR. ACCARDO:  -- and know where we stand as 


far as -- 


THE COURT:  I anticipate by that time, the 


number one trial settings will be in October.  


There will be plenty of number two's available.  


MR. ACCARDO:  Okay. 


THE COURT:  Rarely do cases go, but we'll 


see. 


MR. ACCARDO:  Okay. 


THE COURT:  So I'll let you operate from 


there. 


MR. ACCARDO:  All right.  Thank you, Judge. 


MR. BAUDIN:  Thank you so much, Judge. 


(End of proceedings.) 
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STATE OF ILLINOIS   )
                    )  ss:
COUNTY OF McHENRY   )


I, KRISTINE L. FERRU, an official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording.


                  
   _______________________________


      
   Certified Shorthand Reporter 


   License No. 084-003898
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STATE OF ILLINOIS )
)  SS:


COUNTY OF McHENRY   )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS


PAUL DULBERG,


Plaintiff,


vs.


DAVID GAGNON, 
Individually, and as Agent 
of CAROLINE MCGUIRE and 
BILL MCGUIRE and CAROLINE 
MCGUIRE and BILL MCGUIRE, 
Individually,


Defendants.


)
)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 


Proceedings in the above-entitled cause before the 


Honorable THOMAS A. MEYER, Judge of said Court of 


McHenry County, Illinois, on the 12th day of June, 


2015, in the McHenry County Government Center, 


Woodstock, Illinois.  


APPEARANCES:


NO APPEARANCES GIVEN 


      


** FILED **   Env: 16880767
McHenry County, Illinois


12LA000178
Date: 2/28/2022 2:47 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Yes.  


A VOICE:  Hey, Judge, stepping up on 


Number 9. 


THE COURT:  I already gave a -- no, I don't.  


Okay.  Dulberg vs. Gagnon. 


A VOICE:  That's Number 8, yeah, we are going 


to get resolved, Judge. 


THE COURT:  Okay. 


A VOICE:  That's the Tony Rogers' case.  This 


is Paul Dulberg.  That's Mr. Dulberg. 


THE COURT:  Morning. 


A VOICE:  As you might recall, we had a 


pretrial conference in front of you about a month 


ago, exactly a month ago, and Paul and I have a 


difference on how we see the settlement offer.  My 


perspective, it's a max -- 


THE COURT:  We are on the record. 


A VOICE:  Yeah, I know. 


THE COURT:  What -- so what are you asking me 


for and then we'll work backwards?  


A VOICE:  Well, we've had an irretrievable 


breakdown of the attorney-client relationship. 


THE COURT:  Okay. 


A VOICE:  I'd like to withdraw.  I'd like to 
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get an order that says that I can withdraw. 


THE COURT:  Do you understand what he's 


saying?  


A VOICE:  I understand what he's asking.  I'm 


asking you not to give it to him. 


THE COURT:  Okay.  I can't make someone be 


your attorney if -- 


A VOICE:  I know, but he did take it on 


knowing that it could go further than this. 


THE COURT:  And, I mean, there are certain 


circumstances under which I can deny the motion and 


that involves situations, for instance, when it's 


on the eve of trial, but we don't have a trial 


date.  I recognize it's a hardship. 


A VOICE:  We are at the precipice, though. 


THE COURT:  I'm sorry?  


A VOICE:  We are at the precipice if the 


agreement breaks down. 


THE COURT:  Well, we haven't -- I haven't set 


it for trial, so I don't have any critical matters 


coming up on this case that I think would justify 


denying his motion.  I recognize it's not something 


you want, but I wouldn't -- I wouldn't force you to 


stay his client.  I wouldn't force him to stay your 
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attorney.  That's a harm on all of you.


A VOICE:  I don't know how it all works, but 


I do understand he has a lien.  He's only been on 


this for a little bit.  And I am asking -- maybe 


you have the power.  I have asked him and he 


refuses to give up his part of the lien so I can go 


get somebody else.  That would be -- it's a better 


incentive for the -- 


THE COURT:  Certainly.  But I don't know, and 


I'm not asking you tell me, I don't know the extent 


of his lien.  I don't know to what extent you feel 


that his services are justified by that lien.  And 


that's a different kind of a hearing.  And I 


wouldn't ask you to say anything, again, on the 


record because that's -- 


A VOICE:  Do we need to have that hearing?  


THE COURT:  If there were a motion filed, 


yes, we would -- I would entertain that argument, 


but to be honest, the only time I would really 


entertain that argument is if you had achieved 


settlement with the other side because you can't 


determine -- it's all speculative for me to 


determine the value of his work if I don't know 


what the value of the settlement is.  
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I mean, if you settle for ten -- and 


I don't -- I'm picking numbers out of thin air -- 


if you settle for $10,000, that's one thing.  But 


if you end up settling for a hundred thousand 


dollars, then there is something else altogether 


involved, so -- 


A VOICE:  Well, I think obviously at this 


point any improvement isn't going to be his doing.   


THE COURT:  And I would generally agree, but 


I don't know the basis under which -- I mean, you 


could present a valid argument that the improvement 


is based on work he's already performed.  I don't 


know.  Everything I'm saying right now is entirely 


speculative.  


The end result is that even though 


you are objecting, I'm going to allow him to 


withdraw.  I will give you time to file your own 


appearance and/or get an attorney, but I can't in 


good conscience force him to stay in the case given 


the status of this matter, and so I would let him 


withdraw.  


Do you have any questions about that 


procedure?  I'm assuming you have no other 


objections other than you don't want him 


Received 02-28-2022 02:51 PM / Circuit Clerk Accepted on 02-28-2022 02:55 PM / Transaction #16880767 / Case #12LA000178
Page 5 of 12







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


6


to withdraw.  


A VOICE:  How long do I've got to find a 


lawyer?  


THE COURT:  You'll have 21 days, and I'm -- 


if you file your own appearance, he's already paid 


the fee or you've already paid the fee technically.  


All you've got to do is file an additional 


appearance, but you have to file an appearance.  If 


you file your own appearance, then the case will 


remain pending.  


In fact, Counsel, I'm going to -- 


I'll let you withdraw.  I'm going to explain this, 


but I'll let you start on the order.  


I'm going to continue this until 


July 10th, and I will grant you leave until 


July 10th in which to file an appearance or have an 


attorney file an appearance.  If you file an 


appearance, that's all you've got to do, and it 


shouldn't cost you any money because the fee has 


already been paid by somebody else.  


If you do nothing, though, I have no 


alternative but to dismiss the case for want of 


prosecution.  


A VOICE:  Right.  
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THE COURT:  If -- if you are still talking to 


another attorney, you can file your appearance and 


that will kind of serve as a placeholder and 


nothing bad will happen.  And a new attorney can 


appear at any point later on in the litigation so 


that you don't prejudice yourself by filing your 


own appearance, but you've got to file an 


appearance and you've got to send a copy to the 


other side so they know you did.  


Do you have any questions?  


A VOICE:  Actually I do, Judge, there is 


another issue.  Mr. Dulberg settled out the claim 


with a prior defendant, and I'm holding a small 


amount of funds for him from that defendant.  And 


what I'd like to do is disburse those funds to him 


subject to all the liens, and that way -- and put 


that in the order so that we have a very clear 


understanding of what I'm going to do. 


THE COURT:  Okay.  Do you have any questions 


about his proposal because I don't know the details 


and I'm not asking?  


A VOICE:  The way that it happened last time 


is the new, whoever I get, would take that from him 


and put it towards whatever because this is -- this 
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is all tied up to be settled somewhere else. 


THE COURT:  But he's already settled, as I 


understand, with one of the parties so that you 


have a finite amount of money. 


A VOICE:  He didn't actually settle.  


Somebody else did.  He's just holding the funds. 


THE COURT:  All right.  So do you have any 


problem with him disbursing the funds under those 


circumstances?  


Do you know the exact numbers?  


A VOICE:  Yes. 


A VOICE:  I believe that they have to be 


turned over to a bankruptcy court.  That's about 


it. 


THE COURT:  Okay.  


A VOICE:  I don't -- 


THE COURT:  All right.  


A VOICE:  Well, he has an exemption up to 


$15,000 at least, so this is well below that. 


THE COURT:  All right.  So what's the 


language you are proposing for that order?  


A VOICE:  Just that I disburse the funds to 


him and that's it, subject to whatever liens might 


exist. 
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THE COURT:  Okay. 


A VOICE:  I mean, I could hold them -- I 


could hold them for him if he wants me to, but I'd 


rather not. 


A VOICE:  I don't want to (indiscernible) the 


money, so -- 


THE COURT:  I'm sorry?  


A VOICE:  I don't want to lose the money, so 


wherever it's got to go, it's got to go. 


THE COURT:  All right.  Well, and he's got to 


pay the liens anyway, so I have no problem with the 


entry of that order unless there is something I'm 


not anticipating that you can advise me of. 


A VOICE:  I don't know of anything else. 


THE COURT:  So I will grant that request.  


He'll put it in the order.  I'm putting the case 


over to July 10.  By July 10th, you've got to file 


an appearance. 


A VOICE:  Yes. 


THE COURT:  If you file an appearance and 


don't show up, I have to dismiss the case. 


A VOICE:  Yes, sir. 


THE COURT:  So once you file the appearance, 


you're acting as the attorney and you've got to be 
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here, so -- and if you intend to litigate the case 


on your own, I can give you a little bit of leeway 


because you are not an attorney, but I can't ignore 


the rules.  So it is very difficult for somebody 


who doesn't know the rules to practice law, so 


I -- 


A VOICE:  I will be seeking an attorney. 


THE COURT:  I don't want you to box yourself 


into a position by -- 


A VOICE:  I think that's exactly what we are 


doing here is I'm trying to unbox that position. 


THE COURT:  And you are entitled to your 


opinion.  I don't remember the details.  I remember 


the pretrial, but I will put it over to July 10th.  


He'll draft the order.  


If there is -- take a look at the 


order.  If there is a problem, step back up and 


I'll address it.  


Okay.  Do you have any other 


questions?  


A VOICE:  No. 


THE COURT:  All right.  We'll see you 


shortly. 


A VOICE:  Thanks, Judge. 
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THE COURT:  Thank you. 


(Which were all the proceedings 


had in the above-entitled cause 


this date.) 
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STATE OF ILLINOIS   )
                    )  ss:
COUNTY OF McHENRY   )


I, KRISTINE L. FERRU, an official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording.


                  
   _______________________________


      
   Certified Shorthand Reporter 


   License No. 084-003898
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STATE OF ILLINOIS )     
    ) SS 


COUNTY OF McHENRY )
 


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS


 
PAUL DULBERG,


Plaintiff, 
vs.


DAVID GAGNON, Individually, and 
as Agent of CAROLINE McGUIRE 
and BILL McGUIRE, and CAROLINE 
McGUIRE and BILL McGUIRE, 
Individually,


Defendants. 


)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178  


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 10th day of 


April, 2015, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


MR. BRAD BALKE


On behalf of Plaintiff.


** FILED **   Env: 16936219
McHenry County, Illinois


12LA000178
Date: 3/3/2022 1:37 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Dulberg vs. Gagnon.  Mr. Balke.  Is 


this one yours?  


MR. BALKE:  Which one is this?  


THE COURT:  Dulberg vs. Gagnon.  


MR. BALKE:  Yeah.  We're waiting for Acardo on 


that one, too. 


THE COURT:  All right. 


(Whereupon, other matters were 


 heard and the afore-captioned 


 cause was recalled.) 


THE COURT:  You're the only ones here, so... 


MR. BALKE:  Yeah.  We're waiting for Mr. Acardo, 


both of us.  On my case, which is Dulberg, I think 


we had a pretrial conference set for today. 


THE COURT:  On Dulberg?  


MR. BALKE:  Yeah.  


THE COURT:  I don't have it on my schedule. 


MR. BALKE:  Well, I don't think you did anymore 


because irreconcilable differences between the 


plaintiff who was being difficult is now more in 


line.  


THE COURT:  Okay. 


MR. BALKE:  And so I want to get it re-set.  I 


think that's what Acardo wants, too, but I haven't 
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had a chance to talk to him.  


THE COURT:  I could do -- 


MR. BALKE:  Can you do, like, May 13th?  Would 


that work?  


THE COURT:  Yes. 


MR. BALKE:  Yes?  


THE COURT:  We can do it at 11:00 o'clock on 


May 13th.  If I get a -- if I have a trial going, 


which seems very doubtful at this point, you guys 


would end up getting kicked; but I would let you 


know the day before. 


MR. BALKE:  Sure.  So 5-13 at 11:00 a.m.  And 


I'll just set that, and -- 


THE COURT:  Yeah.  And if for some reason you 


can't do the pretrial, show up on that day at 9:00 


a.m. for status. 


MR. BALKE:  Well, like I said, I think they may 


have some authority, and I want to get the plaintiff 


in here to -- 


A VOICE:  Judge, I have written down on that day 


on my order, too (indiscernible) also put on for the 


same -


THE COURT:  Okay.  Which one?  What number was 


yours?  
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A VOICE:  Page 4, No. 12 on Judge Caldwell's 


call.  (Indiscernible). 


MR. BALKE:  That's fortuitous, isn't it?  


A VOICE:  Yeah.  Sometimes it just works that 


way. 


THE COURT:  All right. 


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, MAUREEN S. URBANSKI, an Official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter  
   License No. 084-003308
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STATE OF ILLINOIS )     
    ) SS 


COUNTY OF McHENRY )
 


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS 


PAUL DULBERG,


Plaintiff, 


vs.


DAVID GAGNON, Individually, and 
as Agent of CAROLINE McGUIRE 
and BILL McGUIRE, and CAROLINE 
McGUIRE and BILL McGUIRE, 
Individually,


Defendants. 


)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 17th day of 


March, 2016, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


UNIDENTIFIED SPEAKER


On behalf of Plaintiff;


MS. SHOSHAN REDDINGTON


On behalf of David Gagnon.  


** FILED **   Env: 16936351
McHenry County, Illinois


12LA000178
Date: 3/3/2022 1:40 PM


Katherine M. Keefe
Clerk of the Circuit Court
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  THE COURT:  Dulberg vs. Gagnon.


MS. REDDINGTON:  Defendant. 


THE COURT:  And Mr. Baudin coming?  


A VOICE:  He's supposed to be here. 


THE COURT:  Okay.  All right.  Have a seat.  


We'll come back to it.


 (Whereupon, other matters were 


 heard and the afore-captioned 


 cause was recalled.) 


THE COURT:  Dulberg?  


MS. REDDINGTON:  Good morning, Judge.  Shoshan 


Reddington for the defendant. 


THE COURT:  Good morning.  Okay. 


A VOICE:  Mr. Dulberg is still not present. 


THE COURT:  Are we ready for trial?  


A VOICE:  Sure. 


MS. REDDINGTON:  Judge, I just received a 2-13 


arborist report from counsel. 


THE COURT:  Uh-huh. 


MS. REDDINGTON:  I was just checking with him.  


Because I'm still getting up to speed on this case, 


and it's been ongoing for some time, that he had 


leave of court to amend the 2-13 schedule -- because 


looking back at some of the orders, and it seemed 
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that that had been, sort of, done a long time ago.  


I've already dis- -- disclosed and produced my -- 


THE COURT:  Uh-huh. 


MS. REDDINGTON:  -- 2-13 medical expert for his 


deposition.  So if, in fact, he's allowed to amend 


the 2-13s, I would need time to take the deposition 


of that arborist. 


THE COURT:  Yeah. 


MS. REDDINGTON:  And then counsel also indicated 


there is some additional medical.  It's not a new 


expert, but it's a treater's that's going to be 


coming as well. 


THE COURT:  A new treater?  


MS. REDDINGTON:  No. 


THE COURT:  No.  Okay.  Just -- 


MS. REDDINGTON:  Just -- 


A VOICE:  Just for purposes of permanency.  It's 


just updated -- 


THE COURT:  All right.  


A VOICE:  -- treatment.  


MS. REDDINGTON:  So that was my first question 


is if he had the authority to issue a new 2-13 


expert at this juncture. 


THE COURT:  Am I being asked?  
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MS. REDDINGTON:  Yes. 


THE COURT:  By plaintiff or by you?  


MS. REDDINGTON:  By me. 


THE COURT:  Okay. 


MS. REDDINGTON:  If that -- if that -- 


THE COURT:  Well, he's disclosed a new expert.  


Has 2-13 been closed?  


MS. REDDINGTON:  Well -- 


THE COURT:  It's (indiscernible) -- 


MS. REDDINGTON:  -- it seems that it was, but 


there's -- there's been two prior attorneys, there's 


been pretrials.  So it's a little -- and this is a 


2012 case.  There's -- 


THE COURT:  Yeah.  


MS. REDDINGTON:  It's a little unclear to me.  I 


don't know that I have every past order.  So I just 


wanted to make sure that that was, in fact, 


allowable by the Court, and if so, then I would need 


time to -- 


THE COURT:  Yeah.  I'm -- implicitly, I'm 


allowing because I set trial starting F3, so I was 


going to allow it. 


MS. REDDINGTON:  Okay. 


THE COURT:  All right.  So are all plaintiff's 
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F3s completed?  


A VOICE:  This is the only expert. 


THE COURT:  All right.  So as of today, yeah, 


all plaintiffs.  F3 disclosures must be made by 


today. 


MS. REDDINGTON:  Okay. 


THE COURT:  How long do you need to depose his 


expert?  


MS. REDDINGTON:  He lives out of state, so we 


need to figure out how we're going to get his 


deposition.  


THE COURT:  Okay. 


MS. REDDINGTON:  And I don't even know where I 


would look for an arborist in response, but I may 


have to do that.  Probably I would start at the 


Mortem Arboretum. 


THE COURT:  Okay. 


MS. REDDINGTON:  And then I want to get the 


additional medical from the treater that he's going 


to be getting for me and have my expert look at 


that.  He's already opined on some additional stuff 


and said he had no new opinions, and I was sending 


out a letter to counsel to that effect.  


And then we would need to do discovery 
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deposition, his expert, possibly the treater, if 


there's anything new.  And then the evidence 


depositions of various parties.  And if I choose to 


have a response to the arborist expert... 


THE COURT:  Okay. 


MS. REDDINGTON:  So if we do set a trial date, I 


would like time -- 


THE COURT:  Okay. 


MS. REDDINGTON:  -- to come back for all of 


that. 


THE COURT:  All right.  So how long -- I would 


set -- the earliest date I think I could set this 


case for trial would be September 26th.  You'd been 


number one. 


MS. REDDINGTON:  That sounds reasonable.  Does 


that sound reasonable to you?  Mine's free at this 


point.  Maybe by then, I'll be done with my cold. 


A VOICE:  They just don't seem to go away.  That 


week looks clear. 


THE COURT:  Okay.  October 26.  


MS. REDDINGTON:  Judge, typically, what would 


you like to do in terms of a pretrial?  The week 


before?  


THE COURT:  Yeah.  We'll do it the Friday 
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before.  You'll be number one, so you'll be at 10:00 


o'clock.  10:00 o'clock also on the 26th. 


MS. REDDINGTON:  Is there a specific order?  Can 


I just use the general order?  


THE COURT:  You can just use the general order. 


MS. REDDINGTON:  Okay. 


THE COURT:  Please have all discovery closed as 


of August 1st.  And -- 


MS. REDDINGTON:  And what time is the pretrial?  


THE COURT:  That will be at 10:00 o'clock.  


We'll do jury instructions and motions in limine.  


With respect to jury instructions, I may just -- 


that you guys can work out the majority of those so 


I don't feel the need to go through the ones you're 


agreeing on.  


If you -- if there are jury instructions 


that you disagree on, those are the ones we could 


address at that time.  We'll need a statement of the 


case, witness list.  And if you can work out an 


agreed statement of the case, that's fine.  


Otherwise, I'll pick between the respective ones 


you've presented.  


Question?  


MS. REDDINGTON:  And then evidence depositions, 
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bring them to the pretrial --


THE COURT:  If -- 


MS. REDDINGTON:  -- if there's any objections?  


THE COURT:  Yeah.  If there are objections that 


I need to resolve, again, I rely on the attorneys to 


discuss these beforehand so that they know whether 


or not they are really going to pursue some of the 


objections they've made.  Most times, a lot of 


objections are withdrawn, so there's no need to go 


through all of them.  


MS. REDDINGTON:  Okay.  Thank you. 


THE COURT:  All right. 


A VOICE:  Thanks, Judge. 


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 


Received 03-03-2022 03:04 PM / Circuit Clerk Accepted on 03-03-2022 03:30 PM / Transaction #16936351 / Case #12LA000178
Page 8 of 9







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


9


STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, MAUREEN S. URBANSKI, an Official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter  
   License No. 084-003308
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COUNTY OF MCHENRY )
)


STATE OF ILLINOIS )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, )
)


Plaintiff, )
)


vs. )NO. 12 LA 178
)


DAVID GAGNON, Individually, )
and as Agent of CAROLINE )
McGUIRE and BILL McGUIRE, and )
CAROLINE McGUIRE and BILL )
McGUIRE, Individually, )


)
Defendants. )


The ELECTRONICALLY RECORDED Court Proceedings had at
the hearing in the above-entitled cause in front of
the HONORABLE THOMAS MEYER, held on the 4th day of
February, 2015, at the McHenry County Government
Center, Woodstock, Illinois.


APPEARANCES:
LAW OFFICES OF THOMAS POPOVICH
BY: MR. THOMAS POPOVICH
Appeared on behalf of plaintiff


MR. PERRY ACCARDO
Attorney at Law
Appeared on behalf of defendant


** FILED **   Env: 16412009
McHenry County, Illinois
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Date: 1/24/2022 12:23 PM


Katherine M. Keefe
Clerk of the Circuit Court
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MR. POPOVICH: Judge, page one line one,
Dulberg.


THE COURT: Okay.
MR. POPOVICH: Tom Popovich on behalf of the


plaintiff.
MR. ACCARDO: Perry Accardo for defendant.


This is here for status and trial
setting.


I'm still waiting -- We retained an F3
expert. I'm still waiting for the report back from
them.


Where -- You want to set it for trial or
pretrial settlement conference somewhere down the
road? I should have the report back within 45 days,
30, 45 days.


THE COURT: Okay. Mr. Popovich?
MR. POPOVICH: Judge, I always defer to


Mr. Accardo.
MR. ACCARDO: That's a little (indiscernible).
THE COURT: All right. I know -- I'm going to


read between the lines, and I'm going to set it for
pretrial. Forty-five days. Well, that put us to
late March.


So I can be sure, what if we go to
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really April?
MR. POPOVICH: That sounds fine.
THE COURT: How about 11:00 o'clock on


April 10th?
MR. ACCARDO: That should work. At 11:00?
THE COURT: Yeah.
MR. ACCARDO: Oh, actually I think I've got --


I have a pretrial in Lake that morning. That would
screw everything up.


THE COURT: I can do it at 1:30 that same day,
or does that create a problem?


Mr. Popovich is always available, so I
don't care about him.


MR. POPOVICH: Yes. As long as you wake me up
from my nap --


MR. ACCARDO: Right.
MR. POPOVICH: -- I'll get here.
MR. ACCARDO: I tentatively have a mandatory


arb set for 1:30 that day.
THE COURT: Oh, how about 1:30 on the 9th?


That's a Thursday.
I'm avoiding the following Friday


because I have a two-week trial set. So --
MR. ACCARDO: The 9th actually looks good.
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THE COURT: Okay. Let's do 1:30 the 9th.
MR. POPOVICH: 1:30 you still want to do it,


Judge?
THE COURT: I'm sorry?
MR. POPOVICH: Did you say -- What time?
THE COURT: 1:30.
MR. POPOVICH: 1:30. Okay. For Perry.
MR. ACCARDO: Yeah, that's great.
THE COURT: On the 9th.
MR. POPOVICH: 2015 at 1:30. Okay.
MR. ACCARDO: Looks good.
THE COURT: All right. Thank you.
MR. ACCARDO: Thank you, Judge.
MR. POPOVICH: Thank you.
MR. ACCARDO: Thank you.


---oOo---
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COUNTY OF MCHENRY )
)


STATE OF ILLINOIS )


I, Heather Voska Hartwig, one of the Official
Court Reporters of the 22nd Judicial Circuit of
Illinois, do hereby certify that the foregoing is a
true and correct transcription to the best of my
ability of all the proceedings heard on the
electronic recording system in the above-entitled
cause.


___________________________
Heather Voska Hartwig
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STATE OF ILLINOIS )     
    ) SS 


COUNTY OF McHENRY )
 


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS


 
PAUL DULBERG,


Plaintiff, 
vs.


DAVID GAGNON, Individually, and 
as Agent of CAROLINE McGUIRE 
and BILL McGUIRE, and CAROLINE 
McGUIRE and BILL McGUIRE, 
Individually,


Defendants. 


)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178  


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 10th day of 


August, 2016, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


UNIDENTIFIED PERSON


On behalf of Plaintiff;


MS. SHOSHAN REDDINGTON


On behalf of David Gagnon.  


** FILED **   Env: 16936726
McHenry County, Illinois


12LA000178
Date: 3/3/2022 1:51 PM


Katherine M. Keefe
Clerk of the Circuit Court
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  THE COURT:  Yes.


MS. REDDINGTON:  Number one, Dulberg vs. Gagnon.  


Shoshan Reddington for the defendant.


We have (indiscernible) scheduled for 12-8.  


THE COURT:  Okay. 


MS. REDDINGTON:  We'd like to have a status date 


after that date. 


THE COURT:  What date works for you?  You said 


December 8?  


MS. REDDINGTON:  December 8.  


THE COURT:  Okay.  How about the following 


Monday, the 12th?  Or do you want to go out further?  


The 16th, Friday?  


MS. REDDINGTON:  The 16th?  


THE COURT:  They're all the same to me. 


MS. REDDINGTON:  I'm just trying to pull up my 


calendar here, Judge.  I'm sorry.  12-16?  Could we 


go a little bit earlier?  You said the 12th?  


THE COURT:  Any day is fine. 


MS. REDDINGTON:  I'm scheduling a trial out 


here, so that'll work. 


THE COURT:  Okay. 


MS. REDDINGTON:  Judge, we had three motions.  


One was for the IME.  We'd like to have that one 
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entered.  We've already got that scheduled. 


THE COURT:  Okay.  


MS. REDDINGTON:  The other two -- 


THE COURT:  This is by agreement?  


MS. REDDINGTON:  Yes.  The other two I'm going 


to enter and continue with the understanding that, 


you know, hopefully, the mediation will proceed and 


we'll be coming back for a dismissal order.  


And then, if not, we'll address those -- 


THE COURT:  Okay. 


MS. REDDINGTON:  -- on 12-12.  Is that fair?  


THE COURT:  That's fine. 


MS. REDDINGTON:  Thank you. 


THE COURT:  Thank you. 


(Whereupon the afore-captioned 


cause was recalled.) 


A VOICE:  Judge, if it please the Court, we have 


another one, I think it's called Dulberg. 


THE COURT:  On Dulberg, defense counsel stepped 


up and got it set, I think, for December 12th. 


MS. REDDINGTON:  Yes. 


THE COURT:  There we go. 


A VOICE:  I'll get a copy of the order. 


THE COURT:  She has the order.  
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A VOICE:  Thank you.  Nice to see you.  


THE COURT:  Thank you.  


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, MAUREEN S. URBANSKI, an Official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter  
   License No. 084-003308
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STATE OF ILLINOIS )     
    ) SS 


COUNTY OF McHENRY )
 


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS


 
PAUL DULBERG,


Plaintiff, 
vs.


DAVID GAGNON, Individually, and 
as Agent of CAROLINE McGUIRE 
and BILL McGUIRE, and CAROLINE 
McGUIRE and BILL McGUIRE, 
Individually,


Defendants. 


)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178  


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 20th day of 


October, 2015, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


MR. PERRY ACARDO


On behalf of David Gagnon; 


Also present:  Mr. Paul Dulberg 


** FILED **   Env: 16936263
McHenry County, Illinois


12LA000178
Date: 3/3/2022 1:38 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Dulberg vs. Gagnon.  


MR. ACARDO:  Good morning, Your Honor.  Perry 


Acardo -- 


THE COURT:  Good morning. 


MR. ACARDO:  -- on behalf of defendant.  


MR. DULBERG:  Good morning. 


THE COURT:  Okay.  For the record, your name. 


MR. DULBERG:  Paul Dulberg. 


MR. ACARDO:  Judge, it's my understanding that 


Randy Baudin's going to be coming in -- 


THE COURT:  Okay. 


MR. ACARDO:  -- for the plaintiff.  He should be 


here this morning.  So I don't know if you want to 


pass it or -- 


THE COURT:  All right.  Let's pass.  


MR. ACARDO:  I have to go down to small claims 


in 204 --


THE COURT:  Okay.  I will be here. 


MR. ACARDO:  -- if that's okay.  


THE COURT:  Okay.  Yeah, we'll wait.  


MR. ACARDO:  Thank you, Judge.


(Whereupon, other matters were 


 heard and the afore-captioned 


 cause was recalled.) 
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THE COURT:  What do you want to do?  


MR. ACARDO:  Maybe we can get ahold of them 


or -- 


THE COURT:  Is -- Mr. Baudin hasn't appeared, to 


my knowledge.  


MR. ACARDO:  He has or he hasn't?  


THE COURT:  I -- I haven't seen anything.  


MR. ACARDO:  I know that he's -- I mean, I spoke 


with him last week.  He said he was planning on it. 


THE COURT:  Okay.  Well -- 


MR. ACARDO:  So... 


THE COURT:  -- I mean, do you want to wait and 


see or... 


MR. ACARDO:  It seems strange that he's not 


(indiscernible) right now. 


THE COURT:  Yeah.  So I'm wondering if he's -- 


since he hasn't appeared, if he's intending to show.  


I don't know. 


MR. ACARDO:  I don't know either. 


THE COURT:  If I continue it -- Mr. Dulberg, if 


you could approach. 


MR. DULBERG:  I spoke with him last night. 


THE COURT:  I'm sorry. 


MR. DULBERG:  I spoke with him last night.  He 
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was going to show up today (indiscernible). 


THE COURT:  Well, there's a limit to how long 


I'll make attorneys wait, because he should be here 


by 9:30.  I'm watching.  Somebody's here, but I 


don't think that's Mr. Baudin. 


MR. DULBERG:  No. 


THE COURT:  Okay.  I can continue to wait; I can 


put it out a couple of weeks.  


MR. ACARDO:  I prefer to come back in a couple 


weeks if that's fine. 


THE COURT:  All right.  Is there a date that 


works for you to come back?  


MR. ACARDO:  November 6th?  


THE COURT:  Okay.  Mr. Dulberg, how does that 


work for you?  


MR. DULBERG:  That's fine. 


THE COURT:  All right.  I'll put it out for 


status -- 


MR. ACARDO:  Okay. 


THE COURT:  -- until then.  


MR. ACARDO:  It's up for a trial setting -- 


THE COURT:  Setting for trial, and we'll see if 


Mr. Baudin shows.  


MR. ACARDO:  All right.  
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THE COURT:  All right. 


MR. ACARDO:  Great.  I'll call the order up.  


Thank you, Judge.  


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, MAUREEN S. URBANSKI, an Official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter  
   License No. 084-003308
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STATE OF ILLINOIS  )
     )  SS.


COUNTY OF McHENRY  )


IN THE TWENTY-SECOND JUDICIAL DISTRICT
McHENRY COUNTY, ILLINOIS


PAUL DULBERG,


Plaintiff,


vs.


DAVID GAGNON, Individually 
and as Agent of CAROLINE 
McGUIRE and BILL McGUIRE, 
and CAROLINE McGUIRE and 
BILL McGUIRE, Individually,


Defendant. 


)
)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 
Proceedings in the above-entitled cause before the 
Honorable THOMAS A. MEYER, Judge of said Court of 
McHenry County, Illinois, on the 13th day of June, 
2016, in the McHenry County Government Center, 
Woodstock, Illinois.


  


APPEARANCES:


UNIDENTIFIED  


On behalf of the Defendants. 


** FILED **   Env: 16842077
McHenry County, Illinois
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Date: 2/24/2022 3:05 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Dulberg versus Gagnon?  


(Whereupon the afore-captioned 


 cause was recalled.) 


SPEAKER:  Judge, I'm here on Dulberg versus 


Gagnon. 


THE COURT:  Yeah.  


SPEAKER:  I have four motions up this morning.  


Plaintiff's attorney and I are working on the case 


to see if it's a possible ADR candidate.  He asked 


that we get our motions entered and continued.  


They're for an IME.  


THE COURT:  Okay. 


SPEAKER:  They're to continue the trial, they're 


to bar one of his witnesses, and they're to compel 


his expert. 


THE COURT:  Okay. 


SPEAKER:  For a dep.  Randy Baudin and I have 


been talking all last week.  And I said, What do you 


want to do about today?  He's working with a client 


who's on his third attorney, so. 


THE COURT:  I had an extensive pretrial, so. 


SPEAKER:  Yes.  And I'm new to it, but I'm like, 


Okay, we're going to, you know, get it ready for 


trial if that's what we're going to do. 
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THE COURT:  When did Mr. Baudin want to come 


back?  


SPEAKER:  He didn't say.  But I know, like 


myself, he's going to a volleyball tournament with 


his daughters in Florida. 


THE COURT:  Okay. 


SPEAKER:  At the end of the month.  


THE COURT:  So -- 


SPEAKER:  I don't want to -- 


THE COURT:  We'll get into July.  Why don't we 


go 30 days.  What's a day that works for you?  


SPEAKER:  And honestly, if I get a decision 


sooner, that -- well, I don't know if this is a case 


we -- we probably wouldn't be able to enter a 


dismissal order if we went to ADR until after the 


ADR was done. 


THE COURT:  Yeah. 


SPEAKER:  Based on the history.  I am gone the 


first week of July.  So after that, I am here 


July 11th. 


THE COURT:  Let's come back July 11th. 


SPEAKER:  Are you comfortable with leaving the 


trial date until that time?  


THE COURT:  Yeah. 
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SPEAKER:  Because the trial date's out in 


September. 


THE COURT:  Yeah. 


SPEAKER:  Okay.  All right.  


THE COURT:  It's not like it's extra work for 


me. 


SPEAKER:  Well, I just -- you know, for purposes 


of your calendar. 


THE COURT:  You're -- you're the number one 


case, so everybody else will be happy if you go 


away.  


SPEAKER:  I'm sure they will.  Okay.  Thank you, 


Judge. 


THE COURT:  All right.  Thank you. 


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )
)  SS:


COUNTY OF McHENRY )


I, CRISTIN M. KELLY, an official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            
Certified Shorthand Reporter
License No. 084-004529
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STATE OF ILLINOIS )


)   


COUNTY OF McHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 


McHENRY COUNTY, ILLINOIS 


PAUL DULBERG,


Plaintiff, 


vs.


DAVID GAGNON, Individually, and 


as Agent of CAROLINE McGUIRE 


and BILL McGUIRE, and CAROLINE 


McGUIRE and BILL McGUIRE, 


Individually,


Defendants. 


)


)


)


)


)


)


)


)


)


No. 12 LA 178 


ELECTRONICALLY RECORDED REPORT OF 


PROCEEDINGS had in the above-entitled cause before 


the Honorable THOMAS A MEYER, Judge of said Court of 


McHenry County, Illinois, on the 13th day of March, 


2015, at the McHenry County Government Center, 


Woodstock, Illinois.  


** FILED **   Env: 16261420
McHenry County, Illinois


12LA000178
Date: 1/12/2022 9:25 AM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Dulberg vs. Gagnon.  


Is this your motion?  


A VOICE:  Yeah, this is our motion, Judge.


THE COURT:  Good morning.  Your name, sir?


MR. DULBERG:  Paul Dulberg.


THE COURT:  Okay.


A VOICE.  Judge, we're here on a motion to 


file with the Court to withdraw as counsel for 


Mr. Dulberg.  Needless to say, our relationship 


and communication with Mr. Dulberg and 


(indiscernible) has completely broken down, and have 


a very large disagreement as to how to proceed to 


resolve the case.


THE COURT:  Okay.  I don't need further details.


In any event, how do you want to proceed?


MR. DULBERG:  I'd want to hold him to task.  


THE COURT:  Take --


MR. DULBERG:  I'd like to take time to get 


counsel to --


THE COURT:  Okay.  I can't make them stay on.


MR. DULBERG:  No, I --


THE COURT:  So I will give you -- I have to give 


you at least three weeks.  


So I'll put the case out four weeks for 
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status on your getting an attorney.  That would take 


us to, it looks like, the 10th.


MR. DULBERG:  April 10th?


THE COURT:  Yeah, April 10th.  Can you make it 


back on April 10th?


MR. DULBERG:  Yes, I can.


THE COURT:  All right.  I need you to file -- If 


you don't get an attorney, you have to file an 


appearance within the next -- practically speaking, 


by the 28th.  If you don't, I'll dismiss the case 


for want of prosecution, because we need somebody 


representing your end, whether it's you or an 


attorney.  


Do you have any questions?


MR. DULBERG:  Does this mean that it 


(indiscernible)?  


THE COURT:  I'm sorry?


MR. DULBERG:  Does this mean that 


(indiscernible)?  


THE COURT:  No, the case is still pending, but 


if you do nothing, then by the 28th I have to 


dismiss it.  


You have to file an appearance if you don't 


get an attorney.  Somebody has to file an 
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appearance, either you or an attorney.  An 


appearance is just a form that you've got to file 


with the clerk's office so everybody knows who you 


are.  I'm betting my bailiff is getting a copy of 


one so you know what I'm speaking of.  


A VOICE:  I do have -- Judge, I just put in the 


order I have today that our motion to withdraw is 


granted, that he's --


THE COURT:  Thank you.


A VOICE:  -- given 21 days to retain counsel.


THE COURT:  That's an example of an appearance, 


so the other side knows who to contact.  


If you file anything with the court, you've 


got to send it to the other side, because we don't 


do that.  And you'll get the addresses of all the 


other attorneys.


THE CLERK:  Judge, we need to (indiscernible).


THE COURT:  Oh, yeah.  All right.


A VOICE:  (Indiscernible) up to speed.


MR. DULBERG:  Sure.  (Indiscernible.)


THE COURT:  Okay.  Can you add in striking the 


pretrial date?


A VOICE:  What was the date on that?


THE CLERK:  4/9.
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THE COURT:  And we'll be back on 4/10, and 


that's for status.


Once again, if you do nothing, the case 


gets dismissed.


MR. DULBERG:  I understand.


THE COURT:  Okay.  You'll get a copy of this 


order.  Thank you. 


(Which were all the proceedings 


had in the above-entitled cause 


this date.)
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, KATHLEEN STROMBACH, an official 


Court Reporter for the Circuit Court of McHenry 


County, Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Kathleen Strombach
Official Court Reporter
License No. 084-003755 
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STATE OF ILLINOIS )
)  SS:


COUNTY OF McHENRY   )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS


PAUL DULBERG,


Plaintiff,


vs.


DAVID GAGNON, 
Individually, and as Agent 
of CAROLINE MCGUIRE and 
BILL MCGUIRE and CAROLINE 
MCGUIRE and BILL MCGUIRE, 
Individually,


Defendants.


)
)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 


Proceedings in the above-entitled cause before the 


Honorable THOMAS A. MEYER, Judge of said Court of 


McHenry County, Illinois, on the 11th day of 


February, 2016, in the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


 
MR. W. RANDAL BAUDIN II


  On behalf of the Plaintiff.


NO OTHER APPEARANCES GIVEN


** FILED **   Env: 16880836
McHenry County, Illinois


12LA000178
Date: 2/28/2022 2:48 PM


Katherine M. Keefe
Clerk of the Circuit Court
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 THE COURT:  Dulberg vs. Gagnon. 


MR. BAUDIN:  Morning, your Honor.  Randy 


Baudin II on behalf of Mr. Dulberg, who is present. 


THE COURT:  Counsel, I think this might -- is 


this -- this one might be yours.  


MR. BAUDIN:  Dulberg. 


THE COURT:  Dulberg vs. Gagnon.  Is this 


yours?  


A VOICE:  Is it Allstate Insurance Company?  


MR. BAUDIN:  Correct. 


THE COURT:  It says the -- 


A VOICE:  It's not on my list.  I apologize, 


Judge.  I'm having a great day today.  I appreciate 


it.  


MR. BAUDIN:  Your Honor?  


THE COURT:  Yeah.  


MR. BAUDIN:  If you wouldn't mind, do you 


want to speak a minute and then we can pass it?  


A VOICE:  Sure. 


THE COURT:  Okay.  I'll let you guys speak. 


MR. BAUDIN:  Just because -- just to get her 


up to speed.  Thank you, your Honor. 


(WHEREUPON, the afore-captioned 


cause was recalled.) 
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THE COURT:  Dulberg.  


MR. BAUDIN:  That's correct, your Honor.  


Randy Baudin II on behalf of the plaintiff. 


THE COURT:  All right.  What are we doing?  


MR. BAUDIN:  I think your Honor indicated 


that you had wanted this matter set -- set for 


trial.  


As far as what's going on in the 


case, counsel has just taken the file over for 


Mr. Accardo.  We have, as I think I represented to 


the Court last time, have an arborist, slash, 


pardon the pun, chainsaw expert who finished their 


report and should be tendering that to counsel this 


week.  


Additionally, Mr. Dulberg is 


visiting a treater today, and we'll have an updated 


or an update on his medical condition.  And then as 


to his permanency, we expect to have a narrative 


letter to give to defense regarding that as well.  


And then I think that's about -- 


THE COURT:  So when do you think you are 


going to have all these disclosures done?  


MR. BAUDIN:  We should have -- well, the one 


is just a treater and so we are just going to 
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provide a report, so just -- and then the expert, 


we should have the report to you by next -- next 


week. 


THE COURT:  So if I put this out -- instead 


of setting it for trial, if I put it out 30 days 


and direct that all plaintiff's (f)(3) disclosures 


are to be completed by then, that would give you 


enough time to get them and review them, tell me 


what you think you need to do. 


A VOICE:  Correct. 


THE COURT:  And then we can set a trial date.  


Is that reasonable?  


MR. BAUDIN:  Sounds good to me, your Honor.  


It's okay with you?  


A VOICE:  Yes.  And at that point if we have 


anything we need to do in rebuttal or update any 


experts, I'll be able to tell you that. 


THE COURT:  Yeah, we'll have a lot of time if 


you wanted to be a number one.  I mean, we are 


looking at the fall at the earliest.  So why don't 


we put it out 30 days, have that provided for in 


the order.  


What day works for you guys to come 


back.  30 days is going to put us around 
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March 14th, a Monday. 


MR. BAUDIN:  Let me check.  So sorry.  


A VOICE:  And I apologize.  For some reason, 


this didn't make it on to my calendar, so I was 


happy that counsel -- 


MR. BAUDIN:  Well, luckily you were still 


standing here and the judge noticed, so -- 


THE COURT:  Is Perry Accardo gone?  


A VOICE:  He is handling Cook County now. 


THE COURT:  Oh, okay. 


A VOICE:  And that makes -- it works for him, 


so -- 


THE COURT:  (Indiscernible.) 


A VOICE:  He what?  


THE COURT:  It's not better to go there. 


A VOICE:  Well, I think it's for other 


reasons because he wants to move downtown and 


various things like that.  


I have something up in Rolling 


Meadows that day. 


THE COURT:  Okay.  Whatever day works.  You 


pick. 


MR. BAUDIN:  Are you here -- I'm -- 


A VOICE:  St. Patrick's Day work?  
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THE COURT:  Works for me. 


A VOICE:  Okay. 


MR. BAUDIN:  Yeah, we have Lake, but we can 


have somebody else cover that, so -- 


A VOICE:  You know, I don't have a problem 


getting a trial date.  I just want to make sure I 


have enough time to do everything I need to do. 


THE COURT:  We'll give you -- you'll have 


time when we come back.  


(Which were all the proceedings 


had in the above-entitled cause 


this date.) 
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STATE OF ILLINOIS   )
                    )  ss:
COUNTY OF McHENRY   )


I, KRISTINE L. FERRU, an official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording.


                  
   _______________________________


      
   Certified Shorthand Reporter 


   License No. 084-003898
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STATE OF ILLINOIS )     
    ) SS 


COUNTY OF McHENRY )
 


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILLINOIS


 
PAUL DULBERG,


Plaintiff, 
vs.


DAVID GAGNON, Individually, and 
as Agent of CAROLINE McGUIRE 
and BILL McGUIRE, and CAROLINE 
McGUIRE and BILL McGUIRE, 
Individually,


Defendants. 


)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178  


ELECTRONICALLY RECORDED Report of 


Proceedings had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 28th day of 


January, 2016, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


MR. W. RANDALL BAUDIN, II


On behalf of Plaintiff.  


 


** FILED **   Env: 16936297
McHenry County, Illinois


12LA000178
Date: 3/3/2022 1:39 PM


Katherine M. Keefe
Clerk of the Circuit Court
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THE COURT:  Dulberg.  


MR. BAUDIN:  Randy Baudin, II.  


THE COURT:  Let's put it out -- 


MR. BAUDIN:  The 11th okay?  


THE COURT:  The 11th is fine.  I'll just put and 


F3.  


MR. BAUDIN:  Thank you.  See you then. 


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, MAUREEN S. URBANSKI, an Official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter  
   License No. 084-003308
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1 


1 IN THE CIRCUIT COURT OF THE 22ND JUDICIAL DISTRICT 


2 


3 


4 


5 


6 


7 


8 


9 


10 


McHENRY COUNTY, ILLINOIS 


PAUL DULBERG, 


Plaintiff, 


vs. 


DAVID GAGNON, Individually 
and as Agent of CAROLINE 
McGUIRE and BILL McGUIRE, 
and CAROLINE McGUIRE and 
BILL McGUIRE, Individually, 


Defendants. 


) 


) 
) 
) 


) No. 12 LA 000178 
) 
) 
) 


) 


) 
) 
) 


11 The discovery deposition of KAREN LEVIN; 


12 M.D'.., taken in the above-entitled cause, before 


13 Angela M. Ingham, a Notary Public within and for 


14 the County of Cook and State of Illinois, and a 


15 Certified Shorthand Reporter of said state, at 


16 1900 Hollister Drive, Suite 250, Libertyville, 


17 Illinois, on the"cl,_$1::_ day of October, 2013,'. at the 


. 18 hour of 9:00 a.m. 


19 


20 


21 


22 


23 


24 
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APPEARANCES: 


LAW OFFICES OF THOMAS J. POPOVICH, 
P.C. 


(3416 West Elm Street 
McHenry, Illinois 60050 
815.344.3797), by 
MS. THERESA M. FREEMAN, 


On behalf of the Plaintiff; 


LAW OFFICE OF STEVEN A. LIHOSIT 
(200 North LaSalle Street 
Suite 2550 
Chicago, Illinois 60601 
312.558.9821 
perry.accardo@allstate.com), by 
MR. PERRY A. ACCARDO, 


On behalf of the Defendant 
David Gagnon; 


CICERO, FRANCE, BARCH & ALEXANDER, 
P.C. 


(6323 East Riverside Boulevard 
Rockford, Illinois 61114 
815.226.7700 


rb@cicerofrance.com), by 
MR. RONALD A. BARCH, 


On behalf of the Defendants 
Caroline McGuire and Bill 
McGuire. 


2 
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1 


2 WITNESS 


3 KAREN LEVIN, M. D. 


By Mr, Accardo 


By Mr. Barch 


By Ms. Freeman 


I N D E X 


4 


5 


6 


7 


8 E X H I B I T S 


9 NUMBER 


10 Levin Deposition Exhibit 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


No. 1 Dr. Levin's curriculum 


vitae 


EXAMINATION 


4 


50 
56 


55 


MARKED FOR ID 


4 


3 
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1 


2 


3 


4 


(Whereupon, Levin Deposition 


Exhibit No. 1 was marked for 


identification.) 


(Witness duly sworn.) 


5 MR. ACCARDO: Doctor, could you please state 


6 your name and spell it for the court reporter. 


7 THE WITNESS: Karen Levin, L-e-v-i-n. 


8 MR. ACCARDO: Let the record reflect this is 


9 the discovery deposition of Dr. Karen Levin taken 


10 pursuant to notice, taken in accordance with the 


11 rules of the Circuit Court of McHenry County and 


4 


12 the rules of the Supreme Court of the state and all 


13 other applicable local court rules. 


14 KAREN LEVIN, M.D., 


15 called as a witness herein, having been first duly 


16 sworn, was examined and testified as follows: 


17 EXAMINATION 


18 BY MR. ACCARDO: 


19 Q. Dr. Levin, I'm going to be asking you some 


20 questions this morning about a patient of yours by 


21 the name of Paul Dulberg, okay? 


22 


23 


A. 


Q. 


Correct. 


All right. I assume that you've given 


24 depositions before? 
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1 


2 


A. 


Q. 


Yes. 


You're familiar with the ground rules 


3 governing depositions, things of that nature? 


A. Yes. 


Q. All right, great. 


5 


4 


5 


6 We've been tendered your CV which has been 


7 marked as Levin Deposition Exhibit No. 1. Is that 


8 relatively current and up-to-date? 


9 


10 


A. 


Q. 


Yes, it is. 


All right. Are there any changes on it, 


11 or is it up-to-date? 


12 


13 


A. 


Q. 


14 correct? 


15 


16 


A. 


Q. 


It's up-to-date. 


All right. You are a J1eurblogisy, is that 


Correct. 


All right. And you're currently 


17 .affiliated with Associated Neurology in' 


18 :i:,ibertyville, Illinois?,, 


19 


20 


A. 


Q. 


Correct. 


And how long have you been affiliated with 


21 Associated Neurology? 


22 


23 


24 


A . 


• "year.' 


Q. 


It will be coming up on~O years next 


And within neurology do you have any 
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6 


1 specialties? 


2 A. Not anymore. I did a fellowship in 


3 electrophysiology and epilepsy, but that's 20 years 


4 ago. 'l 've been practicing general neurology since,: 


5 Q. And you have a couple of publications 


6 listed on your CV? 


7 


8 


A. 


Q. 


During fellowship, yes. 


Okay. Would either of those be applicable 


9 to this case, or is there any information that we 


10 can glean from those that would be useful in this 


11 case? 


12 A. Only that they were related to EMG studies 


13 and he had an EMG but, other than that, not really. 


14 


15 


Q. All right, great. 


Are you board certified.? 


16 A. c:,Yes: 


17 Q. All right. And what does board 


18 certification mean? 


19 A. In neurology there's two parts you have to 


20 pass, a written board and then an oral board, and 


21 then every ten years recertification. 


22 Q. All right. Do you have any independent 


23 recollection of Paul Dulberg? 


24 A. Some, but I still would need my notes 
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1 also. 


2 Q. And you have your notes here. Is that 


3 your complete chart for Paul Dulberg? 


4 


5 


A. 


Q. 


Yes, it is. 


And would that be the complete chart for 


6 Associated Neurology then as well? 


7 


8 


A. 


Q. 


Correct. 


Now, tt looks like Mr. Dulberg treated 


9 '_with Associated Neurology back in the early 2000s, 


10 is that correct? 


7 


11 A. Correct, with somebody else in the office, 


12 right. 


13 


14 


15 


Q. 


A. 


Q. 


-Than that was Dr. Grobman ?_ 


Correct. 


An½ that was all as a result of an 


16 automobile accident and involved the left side of, 


1 7 _,Mr. Dulberg' s body, is that correct?-


18 


19 


A. 


Q. 


:Per the notes I have, yes. 


All right. Now I looked through those 


20 notes the best I could. Some of the writing I 


21 couldn't read; but in those notes related to the 


22 prior automobile accident, are there any complaints 


23 or anything related or anything that mentions any 


24 problems that Mr. Dulberg had with anything on the 
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1 right side of his body, in particular his right 


2 arm? I didn't see any. 


3 A. I actually see there's a note on 


4 August 23rd of 2002. That's an exam that says 


8 


5 pressure in the right supraclavicular fossa elicits 


6 pain, digits 3 and 4 of the right hand dorsally? 


7 


8 


Q. 


A. 


And that's August 23rd --


Of 2002. And, again, I don't know if it 


9 was supposed to be left because that's the only 


10 time I see right. It's not my notes. I can't tell 


11 you. 


12 


13 


Q. 


A. 


Okay. 


Other than that, it looks like it's all 


14 saying left. 


15 Q. Okay. Just going back to that August 23, 


16 2002, whether or not it's supposed to be left and 


17 says right, if it were, in fact, right sided, could 


18 you explain in laymen's terms what that part of 


19 that note means? 


20 A. That when he gave pressure like right 


21 under the neck area he had some sensations in the 


22 pinky and the finger next to it. 


23 Q. And, again, that's the only mention that 


24 you see of right sided? 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


A. Correct. 


Q. And I know you're not the doctor that 


treated Mr. Dulberg at that time. I know it was 


Dr. Grobman; but if he were in the office for left-


sided problems, would there be any particular 


reason that you would think of for the examination 


or for this pressure to be put on the right side? 


A. You just would do a full exam. Again, I 


9 suspect with everything else looking in here that 


10 that was supposed to say left because it's the only 


11 mention anywhere of right. 


12 


13 


Q. 


A. 


Okay. All right. 


And ~r. Du1berg-; - I think the fi-rst time j: ? 


14 ~aw :him, -had s-aia he had- never 'tad any right_--si-ded9 


15 ';!'. problems_:'--~ 


16 Q. Before the deposition today, did you 


17 review any other documents other than the records 


18 contained in your chart? 


19 


20 


A. 


Q. 


No. 


Okay. Now it looks like the first time 


21 that Mr. Dulberg came to see you was onfJtiYy 28th 


22 \of 2011~ is that right? 


23 


24 


A. 


Q. 


Correct. 


And why was it that he came to see you? 
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1 A . G.:,lre2.nad ·•had aiialThjury'''wfi"f'Ie •ho•l•dfh'i} .id 


2 \ braflch; ·and a chain saw cut his right forearm1; 


3 Q. And he filled out a health questionnaire 


4 at that time? 


Correct. 


10 


5 


6 


A. 


Q. And under his medical history he indicated 


7 headaches. Do you have that, or no? 


I will in a second. 8 


9 


A. 


Q. Okay. Under his health medical history, 


10 he indicated headaches, muscle weakness, numbness, 


11 and tingling sensations and neck pain, is that 


12 correct? 


13 


14 


15 


16 


17 


18 


A. 


Q. 


A. 


Q. 


A. 


Q. 


Correct. 


And he was 41 years 


Correct. 


And right handed? 


Correct. 


Now jumping back a 


old at the time? 


little bit to the prior 


19 treatment that was done for the left arm, what type 


20 of procedure was performed on Mr. Dulberg's left 


21 arm? He lists a left arm ulnar nerve trans? 


22 A. Right. That would be an ulnar nerve 


23 transposition. Behind the elbow, the nerve kind of 


24 gets caught in an area called the ulnar groove, and 
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1 they sort of take it out, and it's basically the 


2 carpal tunnel of the elbow. So they just move the 


3 nerve over a little so you don't get the symptoms 


4 of pressure on the nerve. 


5 Q. Okay. Going to the second page of the 


6 health questionnaire, I don't know if it's the 


7 second page necessarily but it's 


8 


9 


A. 


Q. 


10 sheet? 


11 


12 


13 


14 


A. 


Q. 


A. 


Q. 


My examination sheet. 


Okay. That would be your examination 


Yes. 


And is that two pages then? 


Yes. It's a front and a back. 


Okay, all right. The first page under 


15 explanatory notes there's a little diagram of a 


16 hand. What does that show? What are the little 


17 hashmarks for? 


18 


19 


20 


21 


A. It's where he had a cut mark. 


Q. Okay. Qncie.r reflexes it looks like ther.e; 


are some marks. What do those indicate?; 
C 


A. That his upper extremity reflexes were; 


22 "i,symmetric and what we call one. Reflexes ane 


2 3 graded between one and four; and· his were one t 


24 Q. @;ne being best?;, 
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1 A. No. ~-It's just how strong they are, but 


2 , it's just more of a symmetry thing. Four is an. 


3 .abnormally brisk reflex; but between one and three,'. 


4 you' re more just looking to see if they' re, 


5 symmetric on both sides, and his were. 


6 Q. And then going into the second page, 


7 there's a little diagram and some notes next to it. 


8 What does that say, and what does that indicate on 


9 that diagram? 


10 A. In that area that I have the darkness 


11 which is in the distribution of the ulnar nerve, he 


12 had -- actually it can be the ulnar or CB based on 


13 that diagram. '.Jie had decreased sensation to light:I 


14 :s.ensation, pinprick sensation, and temperature 2 


15 ·sensation.~ 
'· 


16 Q. All right. And how are those tests 


17 performed, the light touch, the pinprick, and the 


18 temperature? 


19 A. It's comparing side to side parts of the 


20 arm using -- light touch is a tissue, pinprick is a 


21 safety pin, and temperature is a cold tuning fork. 


22 Q. Would you consider those to be objective 


23 or subjective? 


24 A. Subjective. 
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1 Q. And then there are some notes then 


2 underneath, underneath the diagram? 


Sure. 


What do those say? 


3 


4 


5 


A. 


Q. 


A. It says.•l_ikely branch sensory neuropathy,, 


6 ~ check an EMG, and may need to see a hand surgeon. 


7 


8 


Q. 


A. 


And what is branch sensory neuropathy? 


That is as opposed to cutting one of the 


9 main nerves that he had cut sensory nerves that are 


10 kind of on the ends, the tiny little branches that 


11 go to do the sensation peripherally in the hand. 


12 Q. And it looks like then following your 


13 July 28th visit you wrote a letter to a Hans Mast, 


14 who is Mr. Dulberg' s attorney? 


15 A. I'm glad you knew who it was because 


16 that's what I was looking through a little bit 


17 before just now when I was here, trying to figure 


18 out who Mr. Mast was, yes. 


19 Q. The mysterious Mr. Mast. All right, yes, 


20 and that was prepared following your examination of 


21 July 28th? 


22 


23 


A. 


Q. 


Correct. 


Is there any indication as to how it was 


24 that Mr. Dulberg came to see you? Was it on the 
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1 basis of a referral, another physician? 


2 A. I looked at his patient information sheet 


3 and referred by is empty, so I don't know. 


4 Probably because he had been here before would be 


5 my guess. 


6 Q. Okay, all right. And in that letter -- I 


7 know you already mentioned that Mr. Dulberg told 


8 you that he had never had any difficulties with his 


9 right arm? 


10 


11 


12 


13 


f,,-_ 


A. 


Q. 


. se11tence 


heighbor 


. . 


Correct. 


All right. tliid other than the on<:! 


that talks about holding a branch foT ·ao 


when a chain saw came up and cut his rig1l't 


14 forearm, did Mr. Dulberg give you any other details 


15 ZfiJ.bout how the accident happened?· 


16 A. \No, he did not; 


17 Q. Does your chart contain any of the 


18 emergency room records? It would be from Northern 


19 Illinois Medical Center? 


20 A. No. 


21 Q. \And in that letter, ·he indicates that.he:. 


22 \_had originally very significant pain b.u:t a::, the __ ; 


-,,. 


23 fPain was getting better he st:arted n.oficing that lle_\' 


24 lJ.,rct··rru:rnbness in his f"i:ft:h digit. and the i.nri§_r.~, 
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1 \aspect of the forearm, is that correCt?J 


2 A. fj;Correct.1 


3 Q. (Cs fher-e~ any_ indicat_ion in• you:t notes·. a§;' 


4 tto how long this significant pain lasted or when· i.t:7 


5 fwas that it. started to ·get better. aria he riotJ.ce& 


6 :,this numbness and ting.ling. a:a far as time gQe_o;? 


7 


8 


9 


10 


A. 


Q. 


A. 


Q. 


And the fifth digit, which one is that? 


Pinky. 


It also indicates that he had not been 


11 dropping things. Is that significant to you? 


12 A. The weakness. First signs people have a 


13 weakness is they can't grasp things or they're 


14 dropping them. 


15 Q. Needless to say, that would be a good 


16 thing that he was not dropping things? 


17 


18 


A. 


Q. 


Correct. 


And he indicated that it was just mostly a 


19 tingling and a numb feeling? 


20 


21 


A. 


Q. 


Correct. 


And he talked about him undergoing the 


2 2 nerve conductions. Is that the EMG that is talked 


23 about in the note? 


24 A. Correct. 
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1 Q. All right. And when was that done? When 


2 was that performed? 


3 A. On August 11th -- or actually August 10th 


4 of 2011, which I know is interesting that it's 


5 prior to the date on this letter, and I don't know. 


6 They must have just dated the letter the date of 


7 his evaluation as opposed to when I actually 


8 dictated it. 


9 Q. All right. You anticipated my next 


10 question. 


11 And what is an EMG? 


12 A. There's two parts to it. An EMG actually 


13 is -- the first part is called nerve conduction 


14 velocities, which check how your nerves conduct the 


15 impulse, stimulated at one point and recorded in 


16 another, and see how fast the response is, the 


17 size, shape, and speed of the response, comparing 


18 it to normal. 


19 The second part is a part where you 


20 actually put a pin into muscles. He did not have 


21 that part because what I was looking for was to see 


22 how the nerve conductions were working. 


23 So we kind of group it altogether and call 


24 it an EMG even though in reality when all he had 
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1 was the nerve conduction part. 


2 Q. And what were the results of the nerve 


3 conduction? 


4 A. That it showed that all the big branch 


5 nerves were conducting the electricity the way they 


6 should, the medial nerve and the ulnar nerve, which 


7 are your two big nerves in your arm. 


8 Q. And when you say "the big branch nerves," 


9 is that as sensitive as the nerve conduction gets, 


10 or wbuld it go into any other smaller nerves?_, 


11 A. No, that's as sensitive as it gets is, 


12 lijoking at the big nerves. It doesn't pinpoint 


13 down to the nerve endings themselves. 


14 Q. Okay. I~ there any type of test that can 


15 '·fi·gure out or tell you what's going on with the 


16 '•,nerve endings or the smaller nerv~s? 


17 A. ;After you get from the median nerve or the 


18 £ulnar nerve, no, you can't really differentiats 


19 !into the little branches that come off of it, so 


2 0 • no,, 


21 Q. And then following that EMG which would 


22 have been on 8-10-11 -- or, I'm sorry, the nerve 


23 conduction study. I guess it's better to call it 


24 that. You indicated that you recommended that he 
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1 see a hand surgeon? 


A. Correct. 2 


3 Q. Okay. ,,And why was it that you wanted him'! 


4 to see a hand surgeon? 


5 A. Just to make sure that they didn't feEl 


6 :that there was anything else that needed to be c; 


7 •,explored or anything that they thought could be ~ 


8 :.done with the scar that was there, anything else.· 


9 (like that~ 


10 Q. Do you have any idea as to whether or not 


11 Mr. Dulberg ever went to see a hand surgeon? 


12 A. Yes, he did. 


13 Q. And who was it that he went to see? 


14 A. -~The :cir.sf i;,:erson he saw in December. 2,B> 


15 


16 


17 


,,December 2nd of 2011 was at Mid-American Hand and: ~. - .. -- .. - -


,Shoulder, Dr. Marcus Talerico, T-a-1-e-r-i-c-o. 


Q. And do you have a report back from 


18 Dr. Talerico? 


19 


20 


21 


A. 


Q. 


A. 


Yes, I do. 


And what did that indicate? 


It says there is,. no evidence of comp-l'ete '· 


22 ii,njury to his ulnar nerve on physical exam. ~His 


23 -~icO:tuplaints are likely muscular in origin'l. He may.· 


24 chave some superficial sensory complaints as well. 
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1 ,. :rhey_did not think.he needed s-u:fger:r. 


2 Q. And was there another doctor or another 


3 hand surgeon that he went to see? 


4 A. ""On.cEebruary 029tn of 2012, he saw: 


5 ~r. :Sagerman, Scott s·a:german, S,-a-g-e-r-m-'a--nf. 


6 Q. And do you have a report back from 


7 Dr. Sagerman? 


A. Yes. 


Q. What kind of doctor is Dr. Sagerman? 


A. He's a hand surgeon. 


8 


9 


10 


11 


12 


13 


Q. Okay. And what did Dr. Sagerman tell you 


in his report back to you? 


A. Well, actually' it was Dr. s.ek, s-e--'k, who,: 


14 .!).ad sent h1m there, so I was just getting a copy of,; 


15 ~cit; 


16 


17 


Q. 


A. 


Do you know who Dr. Sek is? 


No, I don't. 1His notB said that there was? 


18 (the scar in his forearm, tenderness and sensitivity2 


19 ,Q>Ver _the scar, and sensitivity in the -- that are.a·. 


20 ~¥e were talking behind the elbow, what's called the;" 


21 ~s11bital tunnel._ He thought that there was partial~ 


22 uJnar nerve injury, and he referred him for an EMG·. 


23 Q. Do you have any idea -- or did you get a 


24 report back on that second EMG? 







Dulberg  000787


20 


1 A. Actually that's why I had that note 


2 because he came here on March 13th of 2012. 


3 Q. And that was on the recommendation of 


4 Dr. Sagerman? 


A. Correct. 5 


6 Q. All right. CAiid wha.t. wBre the results of,{, 


8 A. \IJ was normal, and this time both the;,, 
' 


9 (rieedl€ part and the nerve conductions were ·done.' 


10 Q. Okay. Was there any more follow-up that 


11 your chart shows with Dr. Sagerman or any other 


12 communication between the offices? 


13 A. I spoke to Dr. Sagerman on that March --


14 F/fa.y 16th of·:t[Jl~. Is that the EMG date? Now I've 


15 got to look back. That was March. Okay, so a 


16 ·,c:ouple months later I have a note here on May 16th~ 


1 7 •~I spoke to Dr. Sagerman, and Dr. Sagermari would Ci 


18 like the patient on neuropathic pain rnedicationSj 


19 I was just trying to figure out why the 


20 patient was here, so he was in to be put on what we 


21 call neuropathic pain medicine, gabapentin, Lyrica. 


22 There's other ones, too, but J]iose are the two ·t· 


23 ,Bammon that help with unusual sensati.ohs( 


24 And I believe I spoke with Dr. Sagerman 
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1 sometime this year also. I'm not seeing if it's in 


2 


3 


4 


5 


6 


7 


my notes or ~:~c:j--uS:t vaguely remember speaking to him ; 


rs=etime .this .year about Dr. Sagerman wanted to get' 


,, another opinion from another neurc:,l"ogist:if ,r don• t " 
...... __ -- 0 •• , •• • ·- • • 


'I 
\,see my note on it, but that's one of my independent• 


,. recollections .1, ______ , --~ 


Q. And do you recall as to why Dr. Sagerman( 


8 \'."anted to get another opinion from anothei' 


9 cr1eurglogist'L 


10 A. Well, when Mr. Dulberg had come back irV 


11 ·'..August complaining of a new symptom of .contractur€'§ 


12f4l.in hie, handst 


13 


14 


Q. 


A. 


And contractures meaning what? 


Well, something that's called a dystonia-


15 like symptom where[his hand.wac3 cramping up[ 


16 


17 


Q. 


A. 


And that was something new as of 


Well, the first time I had seen it was in 


18 August, August 14th of 2013, but Mr. -- let me look 


19 through my notes here. 


20 \_.e§, Mr. Dulberg said he had been having 


21 ~hose spells since his original injury and they hacf 


22 ~n-1:y been rarely and now they were several times a 
\1:~-- -·-


23 !':,day., 


24 Q. Now when was the last time that 
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1 Mr. Dulberg came to your office? 


2 


3 


4 


5 


6 


7 


A. 


Q. 


A. 


Q. 


A. 


Q. 


August 14th of 2013. 


And before that when did he come? 


February 4th of 2013. 


And before that? 


May 16th of 2012. 


I don't think I have the records from 


8 February 4th or August 14th of 2013. Would we be 


9 able to get copies of those? 


10 A. Sure. So February 13th of '12 is the last 


11 note you have? 


12 Q. The last I have is -- yes, I think I have 


13 5-16-12. 


14 A. You do have that, okay. 


15 MR. BARCH: Here is where the notes ended, 


16 right there, so you can see your page has some 


17 THE WITNESS: Okay. 


18 MR. BARCH: The very top page has some entries 


19 after that. 


20 (Discussion had off the record.) 


21 BY MR. ACCARDO: 


22 Q. Now backing up a little bit -- I think I'm 


23 getting a little ahead; but backing up, are there 


24 any handwritten notes other than the notes for your 
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1 examination that we talked about from the July 28, 


2 2011 initial visit? 


3 A. Yes. Anytime that Mr. Dulberg would call 


4 in and talk to my assistant there would be a note 


5 that says mostly PC for phone call. 


6 


7 


Q. 


A. 


Okay. 


Or if records were released, they will be 


8 saying per subpoena records released. 


9 Q. Okay. Could I see the handwritten notes 


10 from 7-28-11 because I don't think I have that 


11 either. That would have been his initial visit. 


12 A. Oh, yes, that there wouldn't have been. 


13 It would have just been the sheet you had here and 


14 then I dictated out, so that there's no -- there's 


15 isn't anything. 


16 Q. All right. So then he comes back. His 


17 second visit was August 10, 2011. We talked about 


18 that a little bit, and do you suspect then that 


19 this letter of July 28, 2011 was prepared after the 


20 August 10, 2011 visit? 


21 A. Correct, it would have been put together 


22 on that August 10th. 


23 Q. Now in that August 10, 2011 note, you 


24 indicate that he likely will improve somewhat over 
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1 the next several months? 


2 A. Correct. 


3 Q. • Why is it that you believed at that time· 


4 '·.that he would improve somewhat over the next 


5 \several months·'? 


6 


7 


8 


A. 


Q. 


~Ihe typical pattern of this type of an 


And by several months, what are we talking 


9 about? 


10 A. Well, it used to be said that between six 


11 months and a year would be the most for recovery. 


13 Ca little recovery back, but certainly the majority 


-. 
14 C: of it is going to be between six months and a year. 


15 Q. And in your letter you indicate sort of 


16 the same thing, that that may improve or you 


1 7 liindicate that it may result in permanent numbness· 


18 (.in the distribution that he was showing numbness .. ' 


19 How often or in what percentage of cases 


20 that you've dealt with would you say that this type 


21 of injury has resulted in permanent numbness? 


22 


23 


24 


A. ;curring bf a rierv"2 can result ·rn permanent,:T ,,.---


(Dli:rnbness often; but, again, it's just usually a:: 


n':iumb sensation in the distribution of that little .. st 
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1 "'peripheral -nervel 


2 Q. And just to be clear, when he came to see 


3 you both on July 28, 2011 and August 10 of 2011, 


4 his complaints were of the numbness and the 


5 tingling, not pain, is that a fair statement? 


6 A. Correct. He had mentioned as the pain was 


7 getting better he started noticing the numbness and 


8 tingling. 


9 Q. And in your notes there's no specific 


10 complaints of him having trouble with pain in the 


11 right forearm? 


12 


13 


A. 


Q. 


Correct. 


Okay. Did he ever mention to you any 


14 problems or anything associated with the area where 


15 the scar was or the scar itself? 


16 


17 


A. 


Q. 


At that point in time, no. 


Now after August 10th of 2011, he came 


18 back to the office on.'-'January 30th of 2012? 


19 


20 


22 


A. 


Q. 


A. 


Correct. 


·,And why was it that he came in at that-


'?His therapist asked him to be 


23 :\, re-evaluatecf: 


24 Q. And by "therapist," are we talking about a 
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1 physical therapist, I presume? 


2 


3 


A. 


Q. 


Correct. 


Do you know where he was undergoing 


4 physical therapy or anything like that? 


5 


6 


A. 


Q. 


No, I don't. 


Do you have any idea who recommended or 


7 who ordered him to undergo any physical therapy? 


No, I don't. 


26 


8 


9 


A. 


Q. Given the symptoms that he was complaining 


10 of back in August of 2011, would any type of 


11 physical therapy have been something that would 


12 have been your recommendation? 


13 A. No. We had asked him to see the hand 


14 surgeon, so it's very likely they recommended it. 


15 Q. As far as making a decision regarding 


16 therapy for the symptoms that he was complaining of 


17 back in August of 2011, would you defer to a hand 


18 surgeon for a decision regarding physical therapy 


19 or the need for it? 


20 


21 


A. 


Q. 


Yes. 


Did you ever get any records from any 


22 physical therapists? I'm guessing not since you 


2 3 didn't know where he got it but ... 


24 A. That was the hand surgeon's notes I was 
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1 just going back to look; and actually, yes, it does 


2 look like in the hand surgeon's notes that they 


3 sent over there was some therapy notes, Dynamic 


4 Hand Therapy. That would have been February 6th of 


5 '12, so it would have been after. So after we saw 


6 him we must have asked for some notes from the 


7 therapist. 


8 Q. Now going to the January 30, 2012 visit, 


9 what were his complaints when he came back in for 


10 this re-evaluation? 


11 A. ·'1,Ie was complaining of numbness and .'J 


12 ~fngling and burning on the ulnar side, kind of thi 


13 'argteY side of his arm and hand; and- if he bent hi(s 


14 iilittle finger, it made the pain worse], 


15 He had been filing for disability for disk~' 


1 &, disease and wanted to make sure that the symptoms 


1 7 (Jie was having weren't related to the disk diseasJ. 


18 Q. Do you know what he's talking about as far 


19 as this disk disease, what part or parts of his 


2 0 body he's talking about? 


21 A. No, I don't. If he was worrying about 


22 being from his arm, though, usually that would be 


23 cervical disk, not lumbar; but I don't know what he 


24 was applying for. I certainly was not the one 
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1 giving him disability. 


2 Q. All right. Now I know that in his initial 


3 intake with you he had indicated a history of neck 


4 pain? 


5 


6 


A. 


Q. 


7 that? 


8 A. 


Correct. 


Did he give you any more details about 


No, but it also was on his health 


9 questionnaire of 2002. 


10 Q. Okay. And I think going back to the 


11 little diagram of the person back from July 28th of 


12 2011 you had mentioned, I think, there being a C8 


13 involvement or ulnar nerve involvement in that 


14 particular area --


15 


16 


17 


A. 


Q. 


A. 


Correct. 


-- that he was complaining of? 


The distribution that he had, it could be 


18 C8 or ulnar. The EMG kind of excluded both of 


19 those. 


20 Q. Okay. C8, however, that would be the 


21 cervical spine? 


22 A. Correct, the cervical nerve root lesion, 


23 but his EMG was normal. 


24 Q. This indication of burning on January 30th 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


of 2012, was that something new? 


A. Well, when I had seen him July 28th, he 


was complaining of tingling and numbness, no 


burning at that time. 


Q. Okay. 


29 


A. That kind of all goes together. It's what 


we call paresthesias, so they kind of all do run 


with each other. 


Q. It's not significant to you at all that 


:~he's coming and complaining now of burning feeling 


:i;_n January of 2012? It's just pretty much al1 


lumped together?·l. 


Q. Okay. And the area in which he's 


complaining of symptoms, was it the same in 


January, on January 30th of 2012, or had it 


expanded or contracted at all? 


A. Same area. 


Q. How about the bending of his little finger) 
~ 


20 ~ggravating the pain and I think it also said sets 


21 c--:itc off all day, does that have any significance to ' 


23 A. Not really explairiiiliie- why tli.a:t-should be 


24 tctoing it. 
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1 Q. And did you perform an examination of him 


2 then on January 30th of 2012? 


3 A. Yes. 


4 Q. C-1).nd what were the results of that 


5 .examination? 


6 A. '.He had shown decreased strength in moving 


7 ,,_his little finger out but not in:'. Abduction is out 


8 but 


9 


10 


Q. 


A. 


Out being away from --


Away from the middle. If your hand is 


11 together, pulling your fingers apart but not 


12 pulling it in. 


13 Q. And would that be an objective or a 


14 subjective finding? 


15 A. You ask somebody to give you their full 


16 strength. Obviously they don't have to be giving 


17 you their full strength, but you would like to 


18 presume they are. 


19 Q. Any other abnormal findings in that 


20 examination? 


21 A. l~ev_ne· ~lexed his fifth digit, he] 
- -~ ._ - ,. . 


22 :--complained of this pa:tn up-h±s·arm:-,--so bendincrJ 


23 yci\lr pinky is what flexing your fifth digit -means;: 


24 Q. And, again, would that be subjective or 
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1 objective? 


2 


3 


A. 


Q. 


Subjective. 


And can you think of any reason or if --


4 there's no explanation for why that would be the 


5 case? 


6 A. Right. 


31 


7 -·,there was some type of a neurorna, -which is a bundle 


8 c· of nerve endings somewhere on the nerve that he's 


9 'irritating, somewhere on the tendon. So that's why 


10 cJ recommended that he get the MRI scan of hi,; 


11 forearm.,. 


12 Q. Underneath in your handwritten note -- and 


13 I apologize for not being able to read some of it, 


14 but under the flexion of the fifth digit, 


15 there's 


16 


17 


18 


A. 


Q. 


A. 


,:scar is.raised, question, bump on it. 


Okay. 


So.that's the bump could be a neuroma, so,, 


19 (that's why I decided to do the MRI.' 


20 Q. Okay. And so the area where he had the 


21 scar, it was raised? 


22 A. Yes, so it wasn't a flat scar. It was 


23 raised off, still in the healing stage likely also. 


24 Scars takes years to change. 
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1 Q. And the bump, was that something that was 


2 visible, or is it something that you found upon 


3 examination? 


4 A. To feel and that's why I even have it as 


5 question, so was there a bump or wasn't there. So, 


6 again, I wanted to get that MRI just to make sure. 


7 Q. And did he have that MRI then? 


8 A. Yes, he did. 


9 Q. [ And what did that MR"Cshc,_wR 


10 A. '{No·neuromas, normal tendon"3." 


11 Q. And when was that MRI done? 


12 A. On Fhllruary 3rd of '12.;l 


13 Q. And he came back to see you for f'ollow-up :-


,~· 


14 on that MRI on F~bruary 13th of 2012'? 


15 


16 


A. 


Q. 


Correct. 


And I presume that you gave him the 


17 results of the MRI? 


18 


19 


A. 


Q. 


Correct. 


And in your handwritten notes, what does 


20 that say under here for results of MRI? 


21 A. ,_MRI negative, I do not know why patient 


22 has continued symptoms, not sure why when he bends~ 


23 ,Ji.is little finger things get worse with pain in 


I suggested he get a third opinid'.n 
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1 with Dr; Scott Sagerrrian,l\ 


2 Q. And it looks like that was a relatively 


3 short visit? 


4 A. Ten minutes. That's -- our follow-ups are 


5 usually between ten and fifteen minutes. 


6 Q. And then we already talked about he went 


7 to see Dr. Sagerman and Dr. Sagerman then sent him 


8 back to your office for this second EMG that took 


9 place on May 13th of 2012? 


10 


11 


A. 


Q. 


12 frame --


13 


14 


15 


A. 


Q. 


Correct. 


Okay. I'm just trying to get the time 


Actually it's March 13th of 2012. 


Oh, March 13th, I'm sorry. All right. 


And the next contact with your office then 


16 was on May 4th of 2012? 


17 A. It looks like somebody asked for records. 


18 Record release to Thomas somebody. 


19 MS. FREEMAN: Popovich. 


20 THE WITNESS: There we go. 


21 BY MR. ACCARDO: 


22 Q. Okay. So no office visit, no contact with 


23 Mr. Dulberg? 


24 A. Correct. 
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1 


2 


3 


Q. 


A. 


Q. 


Just a records release? 


My office manager sent out some records. 


Okay. He came into your office then on 


4 May 16th of 2012? 


5 


6 


A. 


Q. 


Correct. 


All right. And why was he there on 


7 May 16th of 2012? 


8 A. Dr. Sagerman wanted him to be on 


9 neuropathic pain medicines. 


10 Q. And we had already talked about that, or 


11 you had mentioned some of those earlier? 


Correct. 
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12 


13 


A. 


Q. Did you put him on some pain meds at that 


14 time? 


15 A. Yes. We started gabapentin, 300 


16 milligrams, and then to increase that to twice a 


1 7 day within a week. 


18 


19 


Q. 


A. 


And what is that for? 


It -- originally actually gabapentin was 


20 an antiseizure medicine. It's a lousy antiseizure 


21 medicine. It works better on the nerves that fire 


22 wrong. 


23 Someone years ago thought, oh, if seizures 


24 are nerves that fire wrong, why can't it work for 
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1 peripheral nerves, and it does. Basically no one 


2 knows why. 


3 Probably what happens when it's an 


4 irritated nerve, instead of like if you think of 


5 an electrical cord, instead of your impulses going 


6 down each little cord, they jump from cord to cord 


7 and then they -- or jump from nerve to nerve in 


8 this case, and the gabapentin stops that jumping. 


9 It's all theory, though, but it works. 


10 Q. Are there any side effects for that 


11 medication? 


12 A. Generally that one is very well tolerated. 


13 That's why it's the first we like to use. 


14 Q. And the dosage that you put him on, was 


15 that a standard --


16 A. Still very small. Some people -- even 


17 getting him up after that week, he would be on a 


18 total of 600 milligrams. Some people need as much 


19 as 3 grams. So we just build it up to, (a), 


20 symptoms are gone, (b), you tolerate, or, (c), 


21 about 3 grams. After that, it really won't do much 


22 


23 


24 


more good. 


Q. And what were his complaints then, or what 


did he tell you during thEfC:~iiy ,16 ;''':,;:,tj'};:,~:;,fi"sit?~ 
~- -· 
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1 A. <He thought his strength was:;Bacl, He 


2 thought the (J'.?ain was still therE'-. (He wasn't sure: 


3 if it was as bad as it was but only lasting a few 


4z . seconds. Doing physical therapy or small things, 


5 small work with the hand -- that's why it's small 


6 caliber is small things with the hand -- brings the·-, -~ 
7 pain on at the sca-r'" He wears his splints at'~ 


8 night.' 


9 Q. Do you know who it was that put him in a 


10 splint? 


11 A. I guess it would be Dr. Sagerman, but I 


12 would have to go and look at the records from him 


13 to see. 


14 Q. And then you talk about adding the drug 


15 then? 


16 A. Correct. And then he's going to call in 


17 two weeks or if he had anything that he thought was 


18 unusual, any side effects, to call sooner. 


19 Q. Did you perform an examination of him at 


20 that time, or was it pretty much just him telling 


21 you these things? 


22 


23 


A. 


Q. 


Just telling me. 


Your next contact with Mr. Dulberg was on 


24 June 1st of 2012? 
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1 A. No. He spoke with Melissa, my clinical 


2 assistant, on rourte·· 1st that said he had done some· 


3 gardening two days ago and his symptoms were 


4 ";_increasing. So we increased the medication to 600 


(,5 milligrams twice a day. 


And that was just a telephone call? 


Correct. 


6 


7 


8 


Q. 


A. 


Q. And it looks like there was another call 


9 on 'June 11th of 2012'.? 


10 


11 


A. 


Q. 


12 time? 


Correct. 


And what was he complaining of at that 


13 A. Sc.Still :been .. noticing frequent twinges o:E 


14 '-pain, discomfort from the nerve when he uses the-


15 z·arm. So we increased him now to 900 milligrams 


16:.. twice a day. 


.. 


17 Q. Now I noticed during the subsequent visits 


18 and certainly after Mr. Dulberg was seeing 


19 Dr. Sagennan and undergoing the physical therapy 


20 that he talks a little bit more in the records or 


21 there's more mention in the records of there being 


22 pain with use of the arm where there didn't seem to 


23 be that initially. Can you offer any explanation, 


24 or is that significant to you at all? 
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1 A. I can't offer a good explanation for it, 


2 no. 


3 Q. Okay. That is not something that you 


4 would normally expect to see given the nature of 


5 Mr. Dulberg's injury that there being a later onset 


6 of pain with use --


7 


8 


9 


A. 


Q. 


A. 


Correct. 


-- is that a fair statement? 


Correct, unless something like a neuroma 


10 had developed which we looked and hadn't. That's 


11 what the MRI was for. 


12 Q. Okay. Now it looks like it gets a little 


13 bit cut off here down at the bottom. Is that 


14 July 16th of 2012? 


15 A. Yes. Again, it looks like my office 


16 manager faxed records this time to SSA, which 


17 should be Social Security Administration, I'm 


18 assuming, so he must have been applying for some 


19 kind of disability. 


20 Q. And then it looks like in July of 2012, 


21 September of 2012, and November of 2012 that's all 


22 dealing with records and releases and things like 


23 that? 


24 A. Correct. 
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1 Q. And there was a telephone call. Then the 


2 next contact was July 23rd of 2013? 


3 


4 


5 


6 


A. 


Q. 


A. 


Q. 


Phone call from January. 


Sorry, January 23rd of 2013. 


Correct. 


And what did he indicate during that 


7 telephone conversation? 


8 A. He's -- again, he spoke with my clinical 


9 assistant, said there was an overwhelming flash 


10 that comes over him, confused, hard to breathe, 


11 responsive driving, and no loss of consciousness, 


12 because we always want to make sure if somebody is 


13 talking about that that they're okay driving, and 


14 not sure if it's a panic attack. He wasn't sure 


15 where to go with this. 


16 She talked to my associate who was on 


17 call. I was probably not in town at that point in 


18 time, and my associate said he should make an 


19 appointment to see me. 


20 Q. Okay. 


21 MR. BARCH: That's good advice. 


22 BY MR. ACCARDO: 


23 


24 


Q. Good, solid advice. 


All right. And did he then come into the 
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1 office? 


2 


3 


4 


5 


A. 


Q. 


A. 


Q. 


Yes. 


And that was on February 4th of 2013? 


Correct. 


All right. And what were his complaints 


6 at that time? 


7 A. He had been on a medication called 


8 fluoxetine. He abruptly stopped it, and then for 


9 two weeks he was getting those spells like were 


l O described above. 


11 


12 


Q. 


A. 


What is fluoxetine --


I'm sorry, I say it the other way. He 


13 stopped it for two weeks, and the spells got 


40 


14 better. Then it says none since back on medicine, 


15 so somebody put him back on. 


16 It's usually used as an antidepressant, 


17 but I don't know what he was on it for. 


18 


19 


Q. 


A. 


Okay. 


Then it said he had surgery with 


20 Dr. Sagerman to remove scar tissue. Since then he 


21 had been feeling a lot better, but the strength 


22 hasn't come back; and also when he uses his hand, 


23 the burning comes back. 


24 Q. Okay. 
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1 A. He was also now complaining of symptoms on 


2 the left side and headaches and went into some 


3 things about his headaches. 


4 He uses hydrocodone for his headaches. He 


5 had never been on Triptans, which are headache 


6 medications; and his examination was normal at that 


7 point in time, and we recommended some headache 


8 medications for him and then to continue on his 


9 gabapentin for the arm. 


10 Q. As far as a physical examination of the 


11 right arm and the area involved, that was normal? 


12 A. Right. We had been looking at strength, 


13 and in this exam I probably didn't go into a 


14 detailed sensory exam in a follow-up. That was 


15 mostly more now for his headaches. 


16 Q. Can you think of any reason why headaches 


17 would be associated with any injury that he may 


18 have suffered to his right forearm? 


19 


20 


A. 


Q. 


No, there's no connection. 


Did you get any surgical notes from 


21 Dr. Sagerman as far as what procedure was 


22 performed? 


23 


24 


A. 


Q. 


No. 


Safe to say then that you would defer to 
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1 Dr. Sagerman regarding any procedure that was 


2 performed by him and relating it back to the 


3 accident or the need for it related to any injuries 


4 that Mr. Dulberg is claiming? 


5 


6 


A. 


Q. 


Correct. 


Was there any examination or anything 


7 undertaken regarding his left arm since he was then 


8 complaining of left, quote, unquote, tennis elbow? 


9 


10 


A. 


Q. 


No. 


Tennis elbow, is that essentially the same 


11 thing that he had been complaining about related 


12 back to that prior care following the 2002 


13 accident? 


14 


15 


A. 


Q. 


Correct. 


And I guess in not laymen's terms what is 


16 tennis elbow? 


17 A. Pain behind your elbow that affects that 


18 nerve that goes to the groove back there and can 


19 cause trouble down your arm. 


20 Q. And given the procedure that Mr. Dulberg 


21 underwent for his left arm back in 2002, is that a 


22 condition that can come back or 


23 


24 


A. 


Q. 


Yes, it can. 


Okay. And under what circumstances or for 
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l what reasons would something like tennis elbow come 


2 back or show itself? 


3 A. Continued repetitive use of that area, 


4 same thing as why do people who have carpal tunnel 


5 get carpal tunnel again, continuing the same things 


6 that can cause it. 


7 And I have not reviewed his records from 


8 2002, whether his was traumatic back then; but once 


9 you have it, repetitive use of the elbow can 


10 certainly do it. 


11 Q. And then it looks like on -- is it 


12 May 29th of 2013 there was a telephone call? 


13 


14 


15 


16 


A. 


Q. 


A. 


Q. 


Correct. 


And what were his complaints at that time? 


A migraine, unrelated to his injury. 


Any complaints at all regarding the right 


17 forearm or the left arm at that time? 


18 


19 


A. 


Q. 


20 of 2013? 


21 


22 


23 


A. 


Q. 


A. 


No. 


Then another telephone call on August 12th 


Correct. 


And what was that in regards to? 


It says he had been taking his gabapentin 


24 until July and then he stopped it back because he 
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1 didn't think it was doing anything for him, but now 


2 he was realizing it was helping him, and the 


3 physical therapist recommended he restart it. So 


4 we recommended he come back to be seen if he wanted 


5 to restart the medicine. 


6 Q. The medication that he was on, the 


7 gabapentin, is that something that you would 


8 recommend somebody stop on their own accord? 


9 


10 


11 


12 


A. 


Q. 


A. 


No. 


Okay. Why not? 


Well, for one reason because it is an 


antiseizure medicine. If you abruptly start it, 


13 you can cause a seizure, so you want to taper those 


14 kind of medications. 


15 


16 


Q. 


A. 


Abruptly stop it? 


I'm sorry, abruptly stop it, yes. So 


17 those are the kind of medicines you like to taper, 


18 not just stop. 


19 


20 


21 


22 


Q. 


A. 


Q. 


A. 


Not just stop cold turkey? 


Correct. 


All right. 


Pretty much a good idea on any medicine to 


23 check with your doctor first. 


24 Q. More useful advice, thank you. 
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1 


2 


3 


A. 


Q. 


He came in on August 14th of 2013? 


Correct. 


All right. And that's the last time he 


45 


4 has physically been in the office? 


5 


6 


A. 


Q. 


7 of 2013? 


8 A. 


Correct. 


Okay. Why did he come in on August 14th 


Again, he stopped his medication. He was 


9 now noticing spells of tingling and burning in the 


10 scar area and contraction in the scar area, and his 


11 whole hand including the wrist contracts and curls 


12 up. 


13 Q. And he indicated that that condition would 


14 stay for a few seconds? 


15 A. Correct. He said at other times he thinks 


16 the strength is bad. He said that Dr. Sagerman had 


17 told him there was scar tissue. He had told me 


18 that these spells of the hand contracting had 


19 actually been there since his original injury, they 


20 had been rare, and now were happening several times 


21 a day. 


22 Q. And that was the first mention to you of 


23 the spells of contraction? 


24 A. Or my seeing any contractions in his hand 
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1 in his exam. 


2 


3 


4 


Q. 


A. 


Q. 


And was there an examination performed? 


Yes. 


And what were the results of the 


5 examination? 


6 A. Strength looked normal. There was no 


7 atrophy, which is shrinkage in the muscles which 


8 you would see from continued contractures or 
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9 continued disuse of the hand, and his reflexes were 


10 equal. 


11 MS. FREEMAN: I'm sorry. Court Reporter, can 


12 you repeat her answer? 


13 (Record read as requested.) 


14 BY MR. ACCARDO: 


15 Q. During that office visit of August 14th of 


16 2013, were there any complaints regarding the left 


17 arm? 


18 


19 


A. 


Q. 


Not that I have written down. 


And what was your impression then on 


20 August 14th of 2013? 


21 A. Confusion. Not knowing why he was still 


22 having these -- why he was having these dystonia 


23 symptoms, I recommended he go back and see the hand 


24 surgeon and put him back on the gabapentin since he 
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1 thought it was helping. 


2 Q. And by, I guess, saying confusion, safe to 


3 say then that there were no -- or there was no 


4 clinical correlation that you could find between 


5 your findings upon examination and the complaints 


6 that Mr. Dulberg was complaining of at that time? 


7 


8 


9 


A. 


Q. 


A. 


Correct. 


Is that a better way to that? 


Yes. And, like I say, over the course of 


10 seeing him all these times, I had never seen any of 


11 these things he was now complaining of that he said 


12 he had continually from the beginning, which is a 


13 bit unusual. 


14 Q. And it looks like the last -- well, no. 


15 There was a telephone call on September 25th of 


16 2013? 


17 


18 


A. 


Q. 


Correct. 


Okay. What did he say during that 


19 telephone call? 


20 A. He said he had seen another neurologist, 


21 Dr. Kujawa, and he said that Dr. Kujawa had told to 


22 call us about his gabapentin. None of this was 


23 making sense to me since Dr. Kujawa is a 


24 neurologist. So we got some of her records, and 
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1 actually she's going to give him Botox for his 


2 dystonia, and she's going to be managing his 


3 Neuron tin. 


4 


5 


6 


7 


Q. 


A. 


Q. 


A. 


Botox for his dystonia? 


Yes. 


Could you explain that to me a little bit? 


Well, if someone has continued 


8 contractures, Botox is a treatment for it. I'm 


9 just a little concerned in that I see in 


10 Dr. Kujawa's notes again he said that he had this 


11 curling continually for 18 months. I'm not sure 


12 that it actually has been there for those 18 


13 months, so I'm not sure that I would use Botox on 


14 this gentleman. 


15 I don't do Botox anyhow, so I couldn't use 


16 it anyway, but he's not someone I recommend for 


1 7 Bot ox, let's put it that way. 


18 Q. And the last contact with Mr. Dulberg was 


19 on September 30th of 2013? 


20 A. Again, Melissa basically called him back 


21 to say we got Dr. Kujawa's notes and what she was 


22 saying is that she can manage his care, so she 


23 would be. 


24 Q. Okay. And are you familiar with 
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1 Dr. Kujawa? 


2 


3 


A. 


Q. 


Yes. 


So as far as you're concerned, presently 
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4 Mr. Dulberg is under the care of Dr. Kujawa for the 


5 problems that he had been seeing your office for? 


6 


7 


A. 


Q. 


Correct. 


Do you have an opinion within a reasonable 


8 degree of medical and neurological certainty as to 


9 what, if any, injury Mr. Dulberg suffered as a 


10 result of the June 28, 2011 incident with the chain 


11 saw? 


12 


13 


14 


A. 


Q. 


A. 


Yes, I do have an opinion. 


And what is that opinion? 


He had a branch nerve disturbance that 


15 would cause some sensory changes in his forearm and 


16 hand. 


17 Q. Which could possibly result in a permanent 


18 injury? 


19 A. Permanent numbness and potentially even 


20 some -- what we call the paresthesias, the tingling 


21 numbness feeling in an isolated distribution. 


22 Q. And as far as any continuing care or 


23 treatment for Mr. Dulberg, would it be limited to 


24 the medication that you had put him on? 







Dulberg  000817


1 


2 


A. 


Q. 


That's what I would feel, correct. 


The injury that you believe that 


3 Mr. Dulberg suffered as a result of the accident, 


4 would that result in any loss of use of the right 


5 arm or hand, or are we just talking about the 


6 numbness and the tingling sensation? 


7 


8 


A. 


Q. 


Numbness and tingling sensation. 


Okay. So he should be able to use his 


9 right hand and his right arm normally? 


Correct. 
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10 


11 


A. 


Q. I don't think I have anything else. Thank 


12 you, Doctor. 


13 EXAMINATION 


14 BY MR. BARCH: 


15 Q. Dr. Levin, my name is Ron Barch. I'm here 


16 on behalf of a couple of the defendants in the case 


17 as well. Mr. Accardo did a good job covering 


18 everything, but I do have a couple follow-ups. 


19 Just as a layperson -- I don't play a 


20 doctor on TV or anything -- from an anatomy 


21 standpoint we've been talking about the ulnar nerve 


22 and the median nerve. Do those emanate somewhere 


23 in the neck? I think you mentioned something about 


24 CS nerve roots? 
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1 A. All nerves start as the nerve roots that 


2 come out from the neck. They then kind of get 


3 together under your arm into an area called the 


4 brachial plexus, which then distributes out to 


5 nerves down the hand, down the arm and hand. 


6 The two final branches in your arm, in 
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7 your forearm, and going into your hands and fingers 


8 are called the median and ulnar nerves. They run 


9 deep. They weren't disturbed in this case. 


10 Q. That was one of the questions. Now you 


11 mentioned something about the elbow. Do those 


12 nerves come to the elbow before they get into the 


13 forearm? 


14 A. Correct. The ulnar nerve wraps behind the 


15 elbow before it --


16 Q. And when people hit their elbow and 


17 they're like, ow, they get the pins and needles, 


18 and they call it the funny bone, is that what we're 


19 talking about striking? 


20 


21 


A. 


Q. 


Exactly. 


And there's no question he had the 


22 laceration on the forearm. You saw the evidence of 


23 the scar, correct? 


24 A. Correct. 
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1 Q. And I take it it's your opinion then that 


2 laceration on the forearm did not go deep enough to 


3 actually hit either the ulnar or the median nerve? 


4 


5 


A. 


Q. 


Correct. 


But from those nerves there's little 


6 branches of nerves that come out which innervate 


7 the forearm muscles and things? 


8 A. Well, some do the muscles; some do 


9 sensation. 


10 


11 


Q. 


A. 


Okay. 


His ones for sensation in that forearm and 


12 down even some that may have went down to the 


13 finger were disrupted. 


14 Q. And that's what you talked about in 


15 response to Mr. Accardo's questions. You do 


16 believe that he did suffer an injury to those nerve 


17 branches that emanate from the ulnar and median 


18 nerve, the sensation part of it? 


19 A. Correct, absolutely. The branch nerves 


20 for sensation were disturbed. 


21 Q. If you get an injury to the nerve branches 


22 that come out into the forearm and then down into 


23 the hand, would you expect it to cause any problems 


24 up in the elbow area? 
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1 


2 


A. 


Q. 


No. 


And I don't want to get too rudimentary, 


3 but you would maybe see some symptoms downstream 


4 with the nerve but not upstream? 


Correct. 
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5 


6 


A. 


Q. So if he ended up having a surgery on the 


7 elbow to address thickening and scarring associated 


8 with the ligament and the ulnar nerve floor and the 


9 cubital tunnel, that would not be associated with 


10 the laceration to the forearm? 


11 


12 


A. 


Q. 


Correct. 


And I think I caught your comment about 


13 this, and we just talked about a moment ago that 


14 the CS level in the cervical spine is where those 


15 nerves come out from the neck and then make their 


16 way down the arms? 


17 


18 


A. 


Q. 


Correct. 


And that EMG that was done, I think -- was 


19 it in March of 2012? I can't recall. 


20 


21 


A. 


Q. 


Correct, March 13th of 2012. 


Did that for you confirm that the problems 


22 he was having with respect to the branch neuropathy 


23 were unrelated to any injury to his cervical spine? 


24 A. Correct. 







Dulberg  000821


54 


1 Q. If somebody had problems as Mr. Dulberg 


2 had, branch neuropathy after this laceration, would 


3 you expect that to somehow evolve into a tennis 


4 elbow situation? 


5 A. No. 


6 Q. And the tennis elbow that you mentioned 


7 earlier, laypeople call that -- that's carpal 


8 tunnel in the elbow? 


9 A. That's the best way to look at it, yes. 


10 It's called an ulnar entrapment but, yes, cubital 


11 tunnel syndrome; .but the cubital tunnel is the 


12 equivalent of the carpal tunnel in the wrist in the 


13 elbow. 


14 Q. And to get the tennis elbow, I take it 


15 it's going to be some type of repetitive engagement 


16 in that elbow or maybe an actual injury right to 


17 that location? 


18 A. Correct. Or if you lean on your elbows a 


19 lot, that's a real common one; and nowadays with 


20 people using computers, you'll be leaning on your 


21 elbows. Keeping your elbow bent out of your car 


22 window is a common one, left sided usually, but, 


2 3 yes, anything that traps that area there. 


24 Q. What if somebody decided because of the 
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1 branch neuropathy they were going to favor their 


2 left arm as opposed to their right arm, would that 


3 result in -- the non-use of the arm create carpal 


4 tunnel or tennis elbow in that elbow? 


5 A. On that side, no. If you're overusing 


6 your other side, it might on the other side, but it 


7 wouldn't cause it in the unused side. 


8 Q. I think that's all I have. Thank you. 


9 EXAMINATION 


10 BY MS. FREEMAN: 


11 Q. Like two, three questions, Doctor. 


12 You had just said that if he gave you a 


13 description or a scenario where if somebody is not 


14 using their right arm or mobilizing that elbow and 


15 they're using their left arm to do things because 


16 of pain or problems in that, that could result in 


17 tennis elbow of the left arm, correct? 


18 


19 


A. 


Q. 


If you're overusing the left arm, yes. 


Okay. One other thing I had to ask you 


20 about. You talked about that your recommendation 


21 or what you would recommend for continuing 


22 treatment is the medicine that you discussed 


23 before, correct? 


24 A. Correct, if that one is working or one of 
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1 the other nerve medications. 


2 Q. Do you think Mr. Dulberg will need these 


3 medications for the rest of his life? 


4 A. There's a potential of that. You need to 


5 be on some medication and see a neurologist about 


6 once a year for the treatment of that, for the 


7 prescription of that. 


8 Q. And do you have any other opinions 


9 regarding any other care that he may need? 


10 A. In regard to this accident, I don't 


11 believe he should need any other care besides that. 


12 Q. Besides the medicine and seeing a 


13 neurologist once a year? 


14 


15 


A. 


Q. 


Correct. 


Okay. That's all. 


16 FURTHER EXAMINATION 


17 BY MR. BARCH: 


18 Q. That just prompted a couple more follow-


19 ups, sorry. 


20 Now with respect to the right arm and 


21 whether he was using the left arm, if I understood 


22 your earlier comment, there was nothing about this 


23 branch neuropathy that prevents him from using his 


24 right arm? 
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A. Correct. 1 


2 


3 


4 


5 


6 


7 


Q. All right. And is there anything in your 


contact with him relative to this right arm branch 


neuropathy that renders him in your opinion either 


partially or totally disabled? 


A. 


Q. 


No, there is nothing there. 


If he was pursuing disability and somebody 


8 did declare him disabled, I take it it would be 


9 from your vantage point something other the branch 


10 neuropathy? 


11 


12 


A. 


Q. 


Absolutely. 


Thank you. 


13 MR. ACCARDO: I don't have anything else. 


14 MS. FREEMAN: Doctor, how do you want to do 


15 signature? 


16 THE WITNESS: Waived. 


17 MR. ACCARDO: All right. Thank you, Doctor. 


18 


19 


20 


21 


22 


23 


24 


FURTHER DEPONENT SAITH NOT 
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1 STATE OF ILLINOIS 


2 COUNTY OF COOK 
SS: 


3 I, ANGELA M. INGHAM, a Notary Public 


4 within and for the County of Cook, State of 


5 Illinois, and a Certified Shorthand Reporter of 


6 said state, do hereby certify that heretofore, 


7 to-wit, on the 1st day of October, 2013, KAREN 


8 LEVIN, M.D., personally appeared before me at 


9 1900 Hollister Drive, Suite 250, in the City of 


10 Libertyville, in the County of Lake and State of 


58 


11 Illinois, a witness in a certain cause now pending 


12 and undetermined in the Circuit Court of McHenry 


13 County, Illinois, wherein Paul Dulberg is the 


14 plaintiff and David Gagnon, et al., are the 


15 defendants. 


16 I further certify that the said witness 


17 was first duly sworn to testify the truth, the 


18 whole and nothing but the truth in the cause 


19 aforesaid; that the testimony then given by said 


20 witness was reported stenographically by me, in the 


21 presence of said witness, and afterwards reduced to 


22 typewriting by Computer-Aided Transcription, and 


23 the foregoing is a true and correct transcript of 


24 the testimony so given by said witness as 
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1 aforesaid. 


2 I further certify that the signature of 


3 the witness to the foregoing deposition was waived 


4 by agreement of counsel for the respective parties; 


5 and that I am not counsel for nor in any way 


6 related to any of the parties to this suit, nor am 


7 I any way interested in the outcome thereof. 


8 In witness whereof, I have hereunto set my 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


hand and affixed my notarial seal this day 


of , 2013. 


Notary Public, Cook County, Illinois 
C.S.R. License No. 084-002984 
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1 


2 


3 


4 IN THE CIRCUIT COURT OF THE TWENTY-SECOND 
JUDICIAL CIRCUIT, McHENRY COUNTY, ILLINOIS 


5 


6 PAUL DULBERG, 


7 Plaintiff, 


8 VS. 


9 


10 


DAVID GAGNON, 
Individually, and as 
Agent of CAROLINE 
McGUIRE and BILL 


11 McGUIRE, and CAROLINE 
McGUIRE and BILL 


12 McGUIRE, Individually, 


13 Defendants. 


The deposition of 


Case No. 
12 LA 178 


14 


15 


16 


17 


18 


19 


20 


DR. KATHY KUJAWA 


July 23, 2014 


21 Reported by: 
Jill S. Tiffany, CSR 


22 VAHL REPORTING SERVICE, LTD. 
Court Reporters 


23 (847) 244-4117 
11 N. Skokie Highway, Suite 301 


24 Lake Bluff, Illinois 60044 


25 The deposition of DR. KATHY KUJAWA, 


26 taken before Jill s. Tiffany, CSR, a notary 


1 
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1 public within and for the County of Lake and 


2 State of Illinois, on July 23, 2014, at the 


2 


3 hour of 1:34 p.m., at 2614 Patriot Boulevard, 


4 Glenview, Illinois. 


5 


6 


7 APPEARANCES: 


8 


9 MR. ROBERT J. LUMBER, of the 
Law Offices of Thomas J. Popovich, P.C. 


10 3416 West Elm Street 
McHenry, Illinois 60050, 


11 
appeared on behalf of plaintiff; 


12 


13 MR. PERRY A. ACCARDO, of the 
Law Office of Steven A. Lihosit 


14 200 North LaSalle Street, Suite 2650 
Chicago, Illinois 60601, 


15 
appeared on behalf of defendants. 


16 


17 


18 


19 


20 


21 


22 


23 


24 
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1 


2 


3 


4 WITNESS: 


I N D E X 


5 DR. KATHY KUJAWA 


6 


7 EXAMINED BY: 


8 MR. ACCARDO 


9 MR. LUMBER 


10 


11 EXHIBITS: 


12 (No exhibits marked.) 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


PAGE 
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1 DR. KATHY KUJAWA, 


2 called as a witness and having been first 


3 duly sworn under oath, was examined and 


4 testified as follows: 


5 


6 


7 Q. 


E X A M I N A T I O N 


BY MR. ACCARDO: 


Doctor, could you please state 


8 your name and spell it for the court 


9 reporter? 


10 A. Kathy Kujawa; Kathy with a K, last 


11 name is K-U-J-A-W-A. 


12 MR. ACCARDO: Let the record 


13 reflect this is the discovery deposition of 


14 Dr. Kathy Kujawa taken pursuant to notice, 


15 taken in accordance with the Rules of the 


16 Supreme Court of the State of Illinois, the 


17 Rules of the Circuit Court of McHenry County 


18 and any other applicable Local Court Rules. 


19 Q. Good afternoon, Doctor. My name 


20 is Perry Accardo and I'm going to be asking 


21 you some questions today about a patient of 


22 yours by the name of Paul Dulberg, okay? 


23 


24 


A. 


Q. 


Okay. 


Have you ever given depositions 


4 
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1 before? 


2 


3 


A. 


Q. 


Yes, I have. 


You're familiar with the ground 


4 rules then governing depositions? I don't 


5 have to go over them with you? 


6 


7 


A. 


Q. 


You don't have to. 


All right, great. What type of 


8 doctor are you? 


9 A. A neurologist with a specialist in 


5 


10 movement disorders which means two additional 


11 years of training beyond the standard 


12 neurology residency. 


13 Q. And today we are located at your 


14 offices in Glenview; is that correct? 


15 


16 


A. 


Q. 


That's correct. 


And what practice are you 


17 affiliated with currently? 


18 A. Let's see. I have two offices. I 


19 saw the -- Mr. Dulberg at my Alexian Brothers 


20 office. Here it's just more convenient. I'm 


21 in private practice here, renting space from 


22 a group. Though the door says Presence, I am 


23 not with Presence. 


24 Q. But you are affiliated with 
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1 Alexian Brothers? 


2 


3 


A. 


Q. 


Correct, absolutely. 


Gotcha. And do you have at least 


4 some of your records here today regarding 


5 Mr. Dulberg? 


6 A. That's right. I have the initial 


7 visit when I saw him in September 2013. 


8 Q. And then it's my understanding 


9 that you saw him in February of 2014 for an 


10 injection as well as in May of 2014 for 


11 another injection; is that correct? 


12 


13 


A. 


Q. 


That's correct. 


Have you reviewed any other 


14 records prior to today's deposition for any 


15 other medical care or treatment that Mr. 


16 Dulberg has received? 


17 A. If I did, it was back when I saw 


18 him in September. I do know his orthopedic 


19 doctor, Dr. Sagerman, referred him to me. 


20 But off the top of my head, I can't remember 


21 if I saw some records from Dr. Sagerman. 


22 Q. Other than Dr. Sagerman, are you 


23 aware of any other medical care or treatment 


24 that Mr. Dulberg received as a result of thi3 


6 
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7 


1 incident? 


2 A. No, but it looks like he told me 


3 he saw Dr. Levin. If I recall, I don't think 


4 I've seen any records from Dr. Levin. 


5 Q. Do you know what kind of doctor 


6 Dr. Levin is? 


7 A. My note said he was a neurologist, 


8 but I don't recognize his name. 


9 Q. And I'm here today to ask you some 


10 questions regarding follow-up and injuries 


11 that Mr. Dulberg is claiming resulted from an 


12 incident that took place on June 28th of 


13 2011. Now, when Dr. Dulberg -- or when Mr. 


14 Dulberg first came to see you in September 


15 of 2013, you said he was referred to you by 


16 Dr. Sagerman? 


17 


18 


A. 


Q. 


That's correct. 


And why did Dr. Sagerman refer him 


19 to you, if you know? 


20 A. Dr. Sagerman knows I'm movement 


21 disorders, so the patient had some -- I don't 


22 know if it's correct to say -- some spasms, I 


23 think we were calling them spasms, in his 


24 right arm which occurred after the injury. 
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1 Q. And when you first saw Mr. 


2 Dulberg, did you take a history from him? 


3 


4 


5 of? 


6 


A. 


Q. 


A. 


Yes, I did. 


And what did that history consist 


It looks like he had two 


7 complaints, which was pain in the arm that 


8 had the trauma, but also an abnormal posture 


9 of the right hand. 


10 Q. And so we're talking about the 


11 right arm and the right hand? 


12 


13 


A. 


Q. 


That's right. 


I see in the history that there's 


14 a mention of a right arm dystonia. What is 


15 that? 


16 A. It's abnormal muscle spasms. So 


17 dystonia is a fancy word for involuntary 


18 muscle contractions. 


19 Q. Did Mr. Dulberg give you a history 


20 of how the incident occurred that led him to 


21 come to see you? 


22 A. Yes, he did. He told me two years 


23 prior to seeing him he was in a chain saw 


24 accident. 


8 
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9 


1 Q. And what if anything did he say 


2 about that chain saw accident? 


3 A. He told me he was helping a 


4 neighbor who was using the chain saw. 


5 Q. And he suffered some kind of 


6 trauma to his right forearm; is that correct? 


7 


8 


A. 


Q. 


Correct. 


And I see in the history that he 


9 talks about his arm was nearly severed; is 


10 that correct? 


11 


12 


A. 


Q. 


Correct. 


And that would have been something 


13 that he would have told you? 


14 


15 


A. 


Q. 


Yes, that's correct. 


And his primary complaint was when 


16 he talked about a burning pain in his right 


17 forearm? 


18 


19 


A. 


Q. 


Correct. First complaint is pain. 


And there's I think a mention 


20 there of a medication that he was on, 


21 gabapentin, G-A-B-A-P-E-N-T-I-N? 


22 


23 


24 


A. 


Q. 


A. 


That's correct. 


What type of medication is that? 


It was initially developed as a 
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1 seizure medication. But neurologists, we 


2 have discovered it's very helpful in other 


3 disorders, primarily pain, but also 


4 psychiatrists can use it for mood 


5 stabilization. 


6 Q. And as far as this involuntary 


7 spasm where I think you used, in quotations, 


8 a curling of the right hand? 


9 


10 


A. 


Q. 


That's correct. 


He indicated that that started 


10 


11 approximately 18 months before seeing you; is 


12 that correct? 


13 


14 


A. 


Q. 


That's right. 


And he also reports a constant 


15 numbness in the medial aspect of the right 


16 forearm? 


17 


18 


A. 


Q. 


19 tingling? 


20 


21 


A. 


Q. 


That's correct. 


As well as an intermittent 


Yes, that's right. 


What part of the forearm are we 


22 talking about when we're talking about the 


23 medial aspect? 


24 A. The anatomical position is thumbs 
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1 out, so that would be the, if the thumbs are 


2 held out, the surface closest to the body. 


3 Q. So sort of basically what would be 


1 like the inside of the right forearm? 


5 


6 


A. 


Q. 


Yes, that's right. 


And did you perform a physical 


7 examination of him back in September of 2013? 


8 


9 


A. 


Q. 


Yes, I did. 


And what were the results of that 


10 physical examination insofar as anything that 


11 was significant to you? 


12 A. Let's see. He was slightly weak 


13 in his right hand. But he had observable 


14 spasms in his -- it was actually wrist and 


15 hand also. 


16 Q. When you say observable, could you 


17 sort of explain to me what it was that you 


18 were able to observe? 


19 A. Let 1 s see. So his wrist came in, 


20 and his third, fourth and fifth, so the last 


21 three fingers curled into his palm. 


22 Q. And was that the result of you 


23 asking him to do some types of certain 


24 movements or something like that? 
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1 A. I was trying to provoke the 


2 involuntary movement, so I asked him to 


3 voluntary make a fist. And then the abnormal 


4 -- after making a fist, asking him to relax 


5 and he couldn't. The hand continued in that 


6 posture. 


7 Q. Would you consider that to be an 


8 objective or subjective finding? 


9 


10 


A. 


Q. 


Objective. 


Is there any subjective component 


11 to that whatsoever as far as you're 


12 concerned? 


13 A. Subjective on my part or the 


14 patient's part. 


15 


16 


17 


Q. 


A. 


Q. 


On the patient's part. 


No, these are my observations. 


After your taking a history of him 


18 and doing your physical examination, did you 


19 come to an assessment or a diagnosis? 


20 


21 


22 


A. 


Q. 


A. 


Yes, I did. 


And what was that? 


That he had post-traumatic 


23 dystonia, which is involuntary muscle 


24 contractures of his right hand. And also by 
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1 history, he's got a resultant pain syndrome 


2 also. 


3 Q. And what was your plan of 


4 treatment? 


5 A. To continue the gabapentin since 


6 he felt it did help his pain. But also to 


7 help the spasms, the treatment of choice 


8 or the gold standard of treatment for 


9 dystonia is actually botulinum toxin 


10 injections. 


11 


12 


Q. 


A. 


Commonly known as Botox? 


Botox, that's correct. The brand 


13 name is Botox. 


14 Q. I also note under assessment and 


13 


15 plan there's numbers 1 and 2; 1 being other, 


16 acquired torsion dystonia. What is that? 


17 A. Our EMR, electronic medical 


18 record, has a search to find out billable 


19 diagnoses. So torsion is an old, old term 


20 but dystonia is not so old. But acquired 


21 means it wasn't congenital; he wasn't born 


22 with it. So the dystonia happened later in 


23 life. But actually, dystonia can affect many 


24 parts of the body, so the second diagnosis 
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1 was writer's cramp which is actually dystonia 


2 of the hand. 


3 Q. And I think as we said before 


4 then, Mr. Dulberg came back to see you in 


5 February of 2014? 


6 


7 


A. 


Q. 


That's correct. 


Was there any contact between 


8 Mr. Dulberg and your office between the 


9 September 25th visit and coming in in 


10 February of 2014? 


11 A. Actually, I believe there were 


12 several phone calls because I -- I don't 


13 the recommended therapy was Botox which is 


14 very expensive. So there were phone calls 


15 back and forth to see if he would qualify 


16 from a Patient Assistance Proqram through 


17 Allergan which owns -- essentially owns the 


18 drug, the Botox. 


19 Q. And by very expensive, what are we 


20 talking about? 


21 A. $500 a vial. I know I gave him at 


22 least one vial. That's for the drug itself. 


23 But the injection and the doctor visits are 


24 on top of that. 
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1 Q. And can you give me a ball park as 


2 far as about total how much that would be? 


3 


4 


A. 


Q. 


I would guess maybe $2,000. 


Anc.l lhal would just be for one 


5 injection? 


6 


7 


A. 


Q. 


Correct. 


And as far as you know, were there 


8 any complications with that initial injection 


9 in February of 2014? 


10 


11 


A. 


Q. 


Complication, no. 


Now, as far as getting any type of 


12 relief from any of the symptoms that Mr. 


13 Dulberg was complaining of, how immediate is 


14 -- would be the onset of any relief after a 


15 Botox injection? 


16 A. It would have to be at least a 


1 7 week and a half. 


18 Q. And so what would the plan then be 


19 after that first injection in February of 


20 2014? What would be the follow-up 


21 recommendation? 


22 A. The initial visit is just to see 


23 if there's some sort of response. And 


24 actually, like any medication, you start at 
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1 the lowest dose possible and titrate up. So 


2 that's kind of an exploratory visit. He did 


3 come back in May. I can't quite -- there had 


4 to be some sort oI positive response; 


5 otherwise we wouldn't have invited him back 


6 three months later. But the first one was 


7 just kind of a -- essentially exploratory. 


8 Q. And sitting here today, we don't 


9 have the records from that May 2014 visit, 


10 correct? 


11 


12 


A. 


Q. 


That's correct. 


As far as what you recall, you 


13 believe that there would have been some type 


14 of positive reaction to the initial 


15 injection? 


16 


17 


A. 


Q. 


That's correct. 


And the second injection, would 


18 that have been at a higher dose? 


19 A. Either different muscles or 


20 varying the dose I gave to certain muscles. 


21 Q. Are you aware of Mr. Dulberg's 


22 reaction, either positive or negative, or if 


23 there was any improvement in symptoms 


24 following that May 2014 injection? 
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1 A. I don't know. The injections have 


2 to be spaced out every three months for 


3 insurance as well as to avoid immunity. So I 


4 haven't seen him since then. And I'm not --


5 I don't know if he's got a follow-up 


6 appointment in August. If he made the 


7 appointment I would assume then there was a 


8 positive response. But I don't know. 


9 Q. Doctor, I'm going to ask you to 


10 give some opinions. I would just ask that 


11 the opinions you give today be within a 


12 reasonable degree of medical and neurological 


13 certainty, okay? 


14 


15 


A. 


Q. 


(Nodding.) 


Do you have an opinion as to what 


16 if any injury Mr. Dulberg suffered as a 


17 result of the incident with the chain saw 


18 that took place on June 28th of 2011? 


19 A. Well, I believe due to the 


20 severing of muscles and nerves in his 


21 forearm, he's left with pain and involuntary 


22 muscle spasms. 


23 Q. What would cause the involuntary 


24 muscle spasms given the trauma that Mr. 
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1 Dulberg suffered to his right forearm? 


2 (Brief interruption.) 


3 THE WITNESS: I'm sorry, could you 


4 repeat that question? 


5 MR. ACCARDO: Could you read it 


6 back. 


7 (The last question was 


8 read by the reporter.) 


9 A. The brain is trying to rewire 


10 itself. Not only is the brain trying to 


11 rewire itself, the nerves are trying to 


12 regrow. And nerves can regrow, but very 


13 slowly. And unfortunately, a lot of times 


14 it's -- the connections made are incorrect, 


15 to the wrong muscles, to the wrong place. So 


16 the man may say voluntary I want to squeeze 


17 my hand and the wrong muscles contract, if 


18 they can contract at all. 


19 Q. Does it make a difference as far 


20 as any symptoms that Mr. Dulberg would have 


21 been experiencing if you relate it back to 


22 how deep or how severe the cut was to his 


23 right forearm? 


24 A. Well, I believe I asked, do you 
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1 have any pins in your forearm. He says no, 


2 no, the bone was not injured, so it was 


3 completely a soft tissue injury. But from 


4 what I -- I didn't descLlbe the scaL so I 


5 can't remember how extensive the scar was. 


6 But from what I could tell, it was quite the 


7 severe injury. It was very deep, at least an 


8 inch deep, through most of his soft tissue in 


9 his arm. 


10 Q. And would that have been based on 


11 what he would have told you as far as your 


12 approximation of the depth or the severity? 


13 A. Well, and also who he had been to 


14 see. Dr. Sagerman is a hand surgeon. He's 


15 not a general orthopedic doc. I mean, he 


16 takes the worst of the hand injuries. So 


17 where he came from, too, sort of tells me the 


18 extent of his injury. 


19 Q. And as you sit here today, do you 


20 have an opinion as to whether any injury that 


21 Mr. Dulberg may have suffered as a result of 


22 the incident of June 28th of 2011 is 


23 permanent in nature? 


24 A. Since he came to me 18 months 
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1 after the initial injury, it's going to be 


2 pretty chronic at that point. He's come to 


3 me late enough where the damage is done. 


4 Q. So you would consider it to be a 


5 permanent injury? 


6 A. Correct. I would consider it to 


7 be a permanent injury. 


8 Q. What was ycur prognosis as of the 


9 last time that Mr. Dulberg came to see you? 


10 A. That his -- I was trying my best 


11 to relieve some of the spasms which were 


12 contributing to the pain. Completely 


13 resolving his symptoms, it wasn't going to 


20 


14 happen, and I was very honest with him. But 


15 to try to give him some relief and improve 


16 his quality of life, that was my intent. 


17 Q. At any point did Mr. Dulberg tell 


18 you that he was having difficulties 


19 performing certain activities or anything 


20 like that? 


21 A. That I can't recall, but since we 


22 had to help him with the Patient Assistance 


23 Program, I assumed he didn't have insurance 


24 and he certainly didn't have the means to pay 
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1 for his medical treatment. 


2 Q. But at least as far as your 


3 records and as you sit here today, your 


4 recollection of treating Mr. Dulberg, can you 


5 give me any specific examples of any 


6 limitations in activities or anything that 


7 Mr. Dulberg complained of? 


8 A. I can guess what he can't do, but 


9 I didn't write down what he couldn't do. 


10 Q. Yeah, I don't want you to guess. 


11 It would just be based on your memory or 


12 anything that would be contained in the 


13 records. 


14 A. Based on my memory of the records, 


15 no, I can't recall what he exactly couldn't 


16 do. 


17 Q. You said that one of the main 


18 goals was to try to alleviate the spasms tha~ 


19 you believed was contributing to the pain. 


20 Would those be basically intermingled or 


21 would there be a separate and independent 


22 pain component that would be going along with 


23 it? If you know what I mean. 


24 A. I think there was both. I mean, 
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1 not -- with the injury to the nerves, he was 


2 left with a baseline pain syndrome. But 


3 every time he had the spasms, the pain 


4 intensified. And with the spasms his pain 


5 was so bad it would wake him up at night. 


6 Q. Did he give you any frame of 


7 reference or any indication regarding what 


8 his baseline level of pain was? 


9 A. No. It looks like we did a pain 


10 scale and at that time it was zero. 


11 Q. At which time? Would that have 


12 been 


13 A. It looks like the initial visit, 


14 pain scale is zero, 9/25 at 10:00 a.m. 


15 Q. And getting back to some opinion 


16 testimony, as you sit here today do you have 


17 an opinion as to any medical care or 


18 treatment that Mr. Dulberg is going to 


19 require in the future to treat any injuries 


20 that you believe he sustained as a result of 


21 that incident? 


22 A. I believe he'll need medications 


23 to treat his neuropathic pain probably 


24 indefinitely. At least periodic visits to 
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1 physical therapy, at least once a year. My 


2 preference would be several times a year. 


3 We're working with him on the dose to each 


23 


4 muscles and the beneficial muscles to inject. 


5 And it really takes about a year to find a 


6 pattern that each of us is happy with. So at 


7 least for the next -- if I started in 


8 February, until next February to really 


9 decide is the Botox helpful for him. 


10 And if we decide the Botox isn't 


11 helpful, then there's oral medications that 


12 sometimes can help with the spasms, but 


13 they're poorly tolerated due to sleepiness, 


14 dry mouth. If he fails Botox and we have to 


15 do those, there would be visits back and 


16 forth to see if he responds to them and see 


17 if the side effects are tolerable. 


18 Q, Could you give me the names of 


19 some of those oral medications? 


20 


21 


A. 


Klonopin. 


Oh, Baclofen, the tranquilizers, 


I don't like to use Ativan. It 


22 would be Klonopin. Flexeril, tizanidine. I 


23 can't remember the other name of tizanidine. 


24 So it's muscle relaxants and then the 
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1 tranquilizers. 


2 Q. And as far as the Botox 


3 injections, you said that those would be 


4 scheduled every three months as long as 


24 


5 there's some indication that the patient was 


6 experiencing some positive outcome from it? 


7 A. Correct. It's not permanent. 


8 Unfortunately, the effects wear off so the 


9 patient has to return on a regular basis. 


10 And we have to space them out every three 


11 months so they don't become resistant to the 


12 therapy, develop antibodies against the 


13 Botox. 


14 Q. And then if after a year he is 


15 still showing some temporary improvement, 


16 would you then continue --


17 A. Oh, they could be continued 


18 indefinitely. 


19 Q. Okay. And would those then also 


20 be every three months 


21 


22 


23 


A. 


Q. 


A. 


2 4 intervals. 


Correct. 


-- or at some point --


We'd continue at three-month 
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1 Q. At any point does that three-month 


2 interval ever get stretched out? 


3 A. In my experience, when I inject 


4 other body parts, like the face, sometimes we 


5 can go six to eight months because those 


6 muscles are very sensitive. But larger 


7 muscle groups, they're desperate at three 


8 months to come in. 


9 MR. ACCARDO: All right. I don't 


10 think I have anything else. Thank you, 


11 Doctor. 


12 


13 


14 


E X A M I N A T I O N 


BY MR. LUMBER: 


15 Q. Doctor, I just have one quick 


16 question. My name is Robert Lumber and we 


17 represent Mr. Dulberg in this matter. 


18 The spasms that you had referred 


19 to, is there generally any rhyme or reason as 


20 to what may trigger them? I know in your 


21 visit you indicated that you were 


22 intentionally trying to trigger them by 


23 having him make a fist. But is there any 


24 other rhyme or reason? Or is this something 
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1 that just sitting anywhere at any time may 


2 flare up on him? 


3 A. They can -- they can occur 


4 spontaneously, but a lot of times with 


5 voluntary movement they can be triggered. 


26 


6 And we're very active with our hands so we're 


7 always using our hands, so I can imagine 


8 they' re always being set off. 


9 Q. One last question. You had 


10 indicated earlier, I believe, when describing 


11 the spasms or the dystonia that it was an 


12 acquired dystonia. Can that be acquired 


13 meaning trauma induced? Can that be a 


14 possible reason for that? 


15 A. Correct. Within our coding I 


16 don't think -- at that time I don't think 


17 there was a code for trauma. So acquired 


18 means trauma. It's trauma as opposed to 


19 congenital, born with it. 


20 


21 further. 


22 


MR. LUMBER: I have nothing 


MR. ACCARDO: I don't have 


23 anything else. Doctor, signature reserved, 


24 waived? 
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1 THE WITNESS: Waived. So I don't 


2 have to see anything, right? 


3 MR. ACCARDO: Correct. Show 


4 signature waived then. 


5 (DEPOSITION CONCLUDED AT 2:00 P.M.) 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


* * * * * 


27 
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STATE OF ILLINOIS ) 
) 


COUNTY OF LAKE ) 
SS: 


6 I, Jill S. Tiffany, CSR, 


7 Certified Shorthand Reporter, and a notary 


8 public in and for the County of Lake and 


9 State of Illinois, do hereby certify that 


10 DR. KATHY KUJAWA on July 23, 2014 was by me 


11 first duly sworn to testify to the truth, 


12 the whole truth, and nothing but the truth, 


13 and that the above deposition was recorded 


14 stenographically by me and transcribed by 


15 me. 


16 


17 I FURTHER CERTIFY that the 


18 foregoing transcript of said deposition is 


19 a true, correct, and complete transcript of 


20 the testimony given by the said witness at 


21 the time and place specified. 


22 


23 


24 


28 
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1 I FURTHER CERTIFY that I am not a 


2 relative or employee or attorney or 


3 employee of such attorney or counsel, or 


4 financially interested directly or 


5 indirectly in this action. 


6 IN WITNESS WHEREOF, I have set my 


7 hand. 


8 


9 


10 


11 


12 


13 Jill S. Tiffany 
Certified Shorthand Reporter 


14 Certificate No. 084-002807 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 
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STATE OF ILLINOIS  )
     )  SS.


COUNTY OF McHENRY  )


IN THE TWENTY-SECOND JUDICIAL DISTRICT
McHENRY COUNTY, ILLINOIS


PAUL DULBERG,


Plaintiff,


vs.


DAVID GAGNON, Individually 
and as Agent of CAROLINE 
McGUIRE and BILL McGUIRE, 
and CAROLINE McGUIRE and 
BILL McGUIRE, Individually,


Defendant. 


)
)
)
)
)
)
)
)
)
)
)
)
)


No. 12 LA 178 


ELECTRONICALLY RECORDED Report of 
Proceedings in the above-entitled cause before the 
Honorable THOMAS A. MEYER, Judge of said Court of 
McHenry County, Illinois, on the 10th day of July, 
2015, in the McHenry County Government Center, 
Woodstock, Illinois.


  


APPEARANCES:


MR. PAUL DULBERG, 


Appearing pro se;


MR. PERRY ACCARDO
ATTORNEY AT LAW  


On behalf of the Defendants. 


** FILED **   Env: 16842129
McHenry County, Illinois


12LA000178
Date: 2/24/2022 3:06 PM
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Clerk of the Circuit Court
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THE COURT:  Dulberg versus Gagnon?  Good 


morning. 


MR. ACCARDO:  Good morning, your Honor.  Perry 


Accardo on behalf of defendants. 


THE COURT:  Your name, sir?  


MR. DULBERG:  Paul Dulberg. 


THE COURT:  Okay.  That's for the record.  I 


know who you are, but we have to make it clear.  


Did you file an appearance yet?  Because I 


didn't see one yesterday.  


MR. DULBERG:  I thought I had to file it today 


before 5 o'clock?  


THE COURT:  Yeah, but I was wondering if -- I'm 


assuming today.  I don't recall what the date was.  


Yeah, you have until today to file an appearance.  


MR. DULBERG:  I didn't know who to send it to.  


Is that you?  


MR. ACCARDO:  Yes. 


MR. DULBERG:  Can I get an address or can I just 


hand it to you?  


MR. ACCARDO:  (Indiscernible).  


MR. DULBERG:  I -- we're on a status check for 


an attorney?  


THE COURT:  Actually, I just need an appearance.  
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And Tom, do we have an appearance over 


there?  


And seeing as how your appearance has 


already been paid for, I just need the form.  


Because just like you need his address, we need your 


address, as does he.  So that will be the purpose of 


the appearance form.  


SPEAKER:  Judge, is this a pro se appearance?  


THE COURT:  Yeah, pro se.  


While he's looking, whether or not you get 


an attorney is your choice.  I just need somebody to 


file an appearance.  You're here today.  I'm going 


to ask you to do it.  And if you don't, then I have 


to DWP the case, dismiss for want of prosecution.  


So is it your preference to file an appearance?  


MR. DULBERG:  (Indiscernible). 


THE COURT:  Is it your preference to file an 


appearance?  


MR. DULBERG:  Yes, it is. 


THE COURT:  Okay.  The form should be 


self-explanatory.  If there's a problem, we'll tell 


you what to -- we'll try and give you a hand.  He 


gets a copy of the document so he knows where to 


send any pleadings or notices.  And if you're going 
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to handle this matter for yourself or on your own 


behalf, you have to send to him anything you file 


with the Court.  We don't do that.  So if you file a 


pleading, send a copy to him as well as to the 


Court.  We just take your copies and we put them in 


the file.  Do you have any questions about that?  


MR. DULBERG:  About this form?  


THE COURT:  Well, about the form or our 


procedure. 


MR. DULBERG:  Just once I file this, what the 


date will be that we come back. 


THE COURT:  Well, that's -- that's our next 


step.  That's the next thing I was going to talk 


about.  So where are we, status-wise?  


MR. ACCARDO:  Status-wise, I believe I've made 


my (f)(3) disclosure.  There's been no deposition 


taken of my expert.  I think there are some 


subsequent records and a subsequent report that's 


going to be coming from my (f)(3). 


THE COURT:  All right. 


MR. ACCARDO:  And then after that, we'd be ready 


to set a trial date. 


THE COURT:  Okay.  


MR. ACCARDO:  But we're way far into it, so. 
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THE COURT:  All right.  Do you know what he's 


talking about when he says -- 


MR. DULBERG:  I don't know what an (f)(3) is, 


no. 


THE COURT:  All right.  An (f)(3) is shorthand 


or slang for an expert witness.  An expert witness 


is somebody he has hired to review the records and 


render an opinion.  You have the same authority, 


ability, right to retain such a witness.  He has to 


make disclosures as to what those opinions are, 


according to the rules, specifically Rule 213(f)(3).  


That's why we call them (f)(3)s.  


Once that's complete, I have to set the 


case for trial and it's your option to take the 


deposition of that individual.  


Have interrogatories been issued?  


MR. DULBERG:  I don't believe so, no. 


THE COURT:  Okay.  Part of the problem is I 


can't guide you through the case.  And 


unfortunately, I'm betting you don't know what you 


don't know.  So -- 


MR. DULBERG:  I am working with another firm.


THE COURT:  Okay.


MR. DULBERG:  Just got the (indiscernible) this 
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morning. 


THE COURT:  Okay. 


MR. DULBERG:  And I still need the electronic 


and regular file from my previous attorney. 


THE COURT:  Okay.  I'm going to put it out -- 


MR. ACCARDO:  I'm back in September -- 


THE COURT:  Yeah, I want -- I'm sorry?  


MR. ACCARDO:  I'm back on September 8th, 


which -- I'll just give you a date on that, but -- 


THE COURT:  Yeah, I'm going to -- I'm going to 


continue it to September 8th.  And that will be for 


trial setting as well as scheduling (f)(3) cutoffs.  


He'll draft the order.  Your attorney, if you get 


one, will understand all that.  (F)(3) cutoffs 


merely refers to the date on which (f)(3) expert 


discovery must be completed.  


Do you have any questions about what I'm 


talking about?  


MR. DULBERG:  No, I (indiscernible). 


THE COURT:  Okay.  But I'm not going to do 


anything.  I'm going to continue it to 


September 8th.  That will give you additional time 


to work out whatever plans you have with an 


attorney, if you have one.  Then I'm going to set it 
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for trial and you're on your own, and it is a 


difficult proposition, I will warn you.  Because he 


has to follow the rules, I have to follow the rules, 


you have to follow the rules, and you're not 


familiar with the rules.  At least we have the 


advantage of knowing kind of what they are.  


So that being said, I will continue it to 


September 8th.  Counsel will draft the order.  Wait 


for a copy.  And you can fill out the appearance and 


we can take that here and stamp it and give him a 


copy of that.  All right?  


MR. DULBERG:  Thanks.


THE COURT:  Okay. 


MR. ACCARDO:  Thank you, Judge. 


(Which were all the proceedings 


 had in the above-entitled cause 


 this date.) 
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STATE OF ILLINOIS  )
)  SS:


COUNTY OF McHENRY )


I, CRISTIN M. KELLY, an official Court 


Reporter for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            
Certified Shorthand Reporter
License No. 084-004529
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STATE OF ILLINOIS )


)  SS.  


COUNTY OF McHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 


McHENRY COUNTY, ILLINOIS 


PAUL DULBERG,


Plaintiff, 


vs.


DAVID GAGNON, Individually, and 


as Agent of CAROLINE McGUIRE 


and BILL McGUIRE, and CAROLINE 


McGUIRE and BILL McGUIRE, 


Individually,


Defendants. 


)


)


)


)


)


)


)


)


)


No. 12 LA 178 


ELECTRONICALLY RECORDED REPORT OF 


PROCEEDINGS had in the above-entitled cause before 


the Honorable THOMAS A. MEYER, Judge of said Court 


of McHenry County, Illinois, on the 11th day of 


July, 2016, at the McHenry County Government Center, 


Woodstock, Illinois.  


** FILED **   Env: 16919690
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THE COURT:  Dulberg.  Do we have -- When do you 


want to come back?  


UNIDENTIFIED SPEAKER:  We're entering continuing 


the motions, is that what we're doing? 


THE COURT:  Yes.


UNIDENTIFIED SPEAKER:  Okay.  When's your next 


available date, Judge?  


THE COURT:  For a hearing?


UNIDENTIFIED SPEAKER:  Yes.  


UNIDENTIFIED SPEAKER:  Or a brief. 


THE COURT:  Are we briefed?  Has it been 


briefed?  


UNIDENTIFIED SPEAKER:  No.  They're just motions 


that I presented as emergencies and then we 


continued them pending discussions. 


THE COURT:  Well, when -- if it goes into 


mediation, the motions become moot.  Or do we have 


to address them regardless?  I don't know what they 


are.  


UNIDENTIFIED SPEAKER:  I think the type of 


mediation we would do, it would be moot because -- 


UNIDENTIFIED SPEAKER:  Yeah, other than, 


possibly, an IME.  But, you know, we can certainly 


work -- we've worked well together so far, so we 
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could certainly see if we can work things out. 


THE COURT:  Speaking generally, I'd probably 


grant an IME.  I haven't seen your motion, though, 


so I don't know.  


I mean, I could put this over to July 21st, 


and that should give you enough time to decide what 


you want to do with mediation.  


UNIDENTIFIED SPEAKER:  I can be here. 


THE COURT:  Okay.  All right.  And that will be 


just at 9:00 o'clock for presentation of the motion, 


and then we'll figure out what we're going to do. 


UNIDENTIFIED SPEAKER:  Thank you for your time. 


UNIDENTIFIED SPEAKER:  Thank you.  Appreciate 


it. 


(Which were all the proceedings 


had in the above-entitled cause 


this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, KATHLEEN STROMBACH, an official 


Court Reporter for the Circuit Court of McHenry 


County, Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            
Kathleen Strombach
Official Court Reporter
License No. 084-003755 
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AMENDED CERTIFICATION PAGE
COUNTY OF MCHENRY )


)
STATE OF ILLINOIS )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS


PAUL DULBERG, )
)


Plaintiff, )
)


vs. )NO. 12 LA 178
)


DAVID GAGNON, Individually, )
and as Agent of CAROLINE )
McGUIRE and BILL McGUIRE, and )
CAROLINE McGUIRE and BILL )
McGUIRE, Individually, )


)
Defendants. )


The ELECTRONICALLY RECORDED Court Proceedings had at
the hearing in the above-entitled cause in front of
the HONORABLE THOMAS MEYER, held on the 4th day of
February, 2015, at the McHenry County Government
Center, Woodstock, Illinois.


APPEARANCES:
LAW OFFICES OF THOMAS POPOVICH
BY: MR. THOMAS POPOVICH
Appeared on behalf of plaintiff


MR. PERRY ACCARDO
Attorney at Law
Appeared on behalf of defendant
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MR. POPOVICH: Judge, page one line one,
Dulberg.


THE COURT: Okay.
MR. POPOVICH: Tom Popovich on behalf of the


plaintiff.
MR. ACCARDO: Perry Accardo for defendant.


This is here for status and trial
setting.


I'm still waiting -- We retained an F3
expert. I'm still waiting for the report back from
them.


Where -- You want to set it for trial or
pretrial settlement conference somewhere down the
road? I should have the report back within 45 days,
30, 45 days.


THE COURT: Okay. Mr. Popovich?
MR. POPOVICH: Judge, I always defer to


Mr. Accardo.
MR. ACCARDO: That's a little (indiscernible).
THE COURT: All right. I know -- I'm going to


read between the lines, and I'm going to set it for
pretrial. Forty-five days. Well, that put us to
late March.


So I can be sure, what if we go to
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really April?
MR. POPOVICH: That sounds fine.
THE COURT: How about 11:00 o'clock on


April 10th?
MR. ACCARDO: That should work. At 11:00?
THE COURT: Yeah.
MR. ACCARDO: Oh, actually I think I've got --


I have a pretrial in Lake that morning. That would
screw everything up.


THE COURT: I can do it at 1:30 that same day,
or does that create a problem?


Mr. Popovich is always available, so I
don't care about him.


MR. POPOVICH: Yes. As long as you wake me up
from my nap --


MR. ACCARDO: Right.
MR. POPOVICH: -- I'll get here.
MR. ACCARDO: I tentatively have a mandatory


arb set for 1:30 that day.
THE COURT: Oh, how about 1:30 on the 9th?


That's a Thursday.
I'm avoiding the following Friday


because I have a two-week trial set. So --
MR. ACCARDO: The 9th actually looks good.
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THE COURT: Okay. Let's do 1:30 the 9th.
MR. POPOVICH: 1:30 you still want to do it,


Judge?
THE COURT: I'm sorry?
MR. POPOVICH: Did you say -- What time?
THE COURT: 1:30.
MR. POPOVICH: 1:30. Okay. For Perry.
MR. ACCARDO: Yeah, that's great.
THE COURT: On the 9th.
MR. POPOVICH: 2015 at 1:30. Okay.
MR. ACCARDO: Looks good.
THE COURT: All right. Thank you.
MR. ACCARDO: Thank you, Judge.
MR. POPOVICH: Thank you.
MR. ACCARDO: Thank you.


---oOo---
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AMENDED CERTIFICATION PAGE
COUNTY OF MCHENRY )


)
STATE OF ILLINOIS )


I, Heather Voska Hartwig, one of the Official
Court Reporters of the 22nd Judicial Circuit of
Illinois, do hereby certify that the foregoing is a
true and correct transcription to the best of my
ability of all the proceedings heard on the
electronic recording system in the above-entitled
cause.


___________________________
Heather Voska Hartwig, CSR
Official Court Reporter
Illinois #084-003574
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STATE OF ILLINOIS )


)


COUNTY OF McHENRY )


IN THE TWENTY-SECOND JUDICIAL CIRCUIT 


McHENRY COUNTY, ILLINOIS 


PAUL DULBERG,


Plaintiff, 


vs.


DAVID GAGNON, Individually and 


as Agent of CAROLINE McGUIRE 


and BILL McGUIRE, and CAROLINE 


McGUIRE and BILL McGUIRE, 


Individually,


Defendants. 


)


)


)


)


)


)


)


)


)


No. 12 LA 178 


ELECTRONICALLY RECORDED REPORT OF 


PROCEEDINGS had in the above-entitled cause before 


the Honorable THOMAS MEYER, Judge of said Court of 


McHenry County, Illinois, on the 8th day of 


September, 2015, at the McHenry County Government 


Center, Woodstock, Illinois.  


APPEARANCES:


MR. PAUL DULBERG,
Appearing Pro Se, 


MR. PERRY A. ACCARDO,
On behalf of David Gagnon.


** FILED **   Env: 16917342
McHenry County, Illinois


12LA000178
Date: 3/2/2022 1:44 PM


Katherine M. Keefe
Clerk of the Circuit Court
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MR. ACCARDO:  Judge I have another one as well.  


THE COURT:  Okay. 


MR. ACCARDO:  It's Line 10.  Dulberg versus 


Gagnon.  


THE COURT:  Okay.  


MR. ACCARDO:  Perry Accardo for the defendant. 


THE COURT:  Your name?  


MR. DULBERG:  Paul Dulberg. 


THE COURT:  Okay. 


MR. ACCARDO:  Judge, it's my understanding, and 


I actually spoke with potential counsel for 


Mr. Dulberg this morning.  They are still reviewing 


records and things of that nature.  So -- and we 


have actually been in contact a little bit over the 


last couple of weeks.  


So I know that we are up today for trial 


setting and scheduling of (f)(3) cutoffs, but if I 


can ask the Court if we can come back one more time 


for status and continue again for trial setting and 


schedule (f)(3) cutoffs, if we can come back on 


October 20 to give potential counsel --


THE COURT:  Is that agreeable?  


MR. DULBERG:  Yes. 


MR. ACCARDO:  -- additional time. 
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THE COURT:  That will be fine.  I was hoping to 


set it for trial today, but I'll put it out until 


then. 


MR. ACCARDO:  Okay.  I'll draw the order up, 


Judge.  Thank you. 


THE COURT:  Okay. 


(Which were all the proceedings 


had in the above-entitled cause 


this date.) 
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STATE OF ILLINOIS  )


)  SS:


COUNTY OF McHENRY )


I, JUDY CARLSON, an official Court Reporter 


for the Circuit Court of McHenry County, 


Twenty-Second Judicial Circuit of Illinois, 


transcribed the electronic recording of the 


proceeding in the above-entitled cause to the best 


of my ability and based on the quality of the 


recording, and I hereby certify the foregoing to be 


a true and accurate transcript of said electronic 


recording. 


                            


Certified Shorthand Reporter


License No. 084-003347
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Robin D. Williams, MFS, MS, D-BFDE 
Board Certified 


rwilliams@docexamination.com 
 


Bonnie L. Schwid, B.S., D-BFDE 
Board Certified 


blschwid@docexamination.com 


Mailing Address: 
1253 Scheuring Road           1001 W. Glen Oaks Ln.                     161 N. Clark Street 
           Suite A                Suite 21 9                       Suite 1600 
  DePere, WI 54115                Mequon, WI 53092                  Chicago, IL 60601 
     (920) 339-9500          (262) 241-9100            (312) 346-9300 


  
May 24, 2022 
 
Attorney Alphonse A. Talarico 
707 Skokie Blvd. #600 
Northbrook, Illinois 60062 
 


REPORT OF FINDINGS 
 
RE: Dulberg v. Popovich et al 17 LA 377 


 
Dear Attorney Talarico, 
 
PART 1—PAULA ANN ERICKSON QUESTIONED SIGNATURES: 
Pursuant to your request, I examined the following documents: 
Documents containing the disputed signatures of Paula Ann Erickson  
(machine copies) 
Q-1 ERICKSON Page 108 - Court Reporter signature page; dated 4-9-2013. 
Q-2 ERICKSON Page 61 - Court Reporter signature page; dated 4-9-2013. 
Q-3 ERICKSON Page 53 - Court Reporter signature page; dated 4-9-2013. 
 
Document(s) submitted as bearing the genuine signatures of Paula Ann Erickson  
(machine copies): 
K-1 ERICKSON Mortgage Broker Fee Agreement; dated 5-14-2013. 
K-2 ERICKSON Credit Inquiry Explanation Letter; dated 5-14-2013. 
K-3 ERICKSON Disclosure Notices document containing 3 known signatures; top signature 


is K-3; dated 5-14-2013. 
K-4 ERICKSON Disclosure Notices document containing 3 known signatures; center 


signature is K-4; dated 5-14-2013. 
K-5 ERICKSON Disclosure Notices document containing 3 known signatures; bottom 


signature is K-5; dated 5-14-2013. 
K-6 ERICKSON Notice of Termination; dated 7-11-2013. 
K-7 ERICKSON Claim Coverage document; dated 3-26-2013. 
K-8 ERICKSON Signature page with Federal National Mortgage Association/ Fannie Mae 


containing 2 known signatures; top signature is K-8; dated 5-21-2013. 
K-9 ERICKSON Signature page with Federal National Mortgage Association/ Fannie Mae 


containing 2 known signatures; center of page signature is K-9;  
dated 5-21-2013. 
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K-10 ERICKSON Code Enforcement Disclosure document; dated 5-21-2013. 
K-11 ERICKSON Buyer’s Arm Length Acknowledgement; dated 5-21-2013. 
K-12 ERICKSON Real Estate Tax Information document; date is unknown. 
K-13 ERICKSON Technical Support Incident Report sheet; dated 12-13-2013. 
K-14 ERICKSON Erickson Reporting cover page for errata sheet; dated 9-18-2012. 
K-15 ERICKSON Erickson Reporting cover page for errata sheet; dated 3-10-2014. 
K-16 ERICKSON Receipt from Bubba’s in Cape Coral, Florida; dated 5-11-2013. 
 
 
Assignment 
The purpose of the examination was to determine whether the signatures of Paula Ann Erickson  
in question on Items Q-1 ERICKSON, Q-2 ERICKSON, Q-3 ERICKSON and the signatures of 
Paula Ann Erickson submitted as genuine on Items K-1 ERICKSON to K-16 ERICKSON were 
written by the same person, Paula Ann Erickson. 
 
 
Procedure 
The examination consisted of visual and microscopic study of the writing style, the 
discriminating writing characteristics, natural variations, spatial arrangement, letter formations, 
letter connections, slant, letter designs, legibility, fine motor control and other significant 
handwriting features. 
 
 
Opinion 
It is the opinion of this examiner that it is highly probable that the signatures of Paula Ann 
Erickson that are in question on Items Q-1 ERICKSON, Q-2 ERICKSON and Q-3 ERICKSON 
were not written by the same person whose signatures are on Items K-1 ERICKSON  
to K-16 ERICKSON.  


Visual demonstrations regarding the reasons for my opinion on the Charts 1 through 48. 
 
 
 
 
PART 2 —MARGARET MAGGIE ORTON QUESTIONED SIGNATURES: 
Pursuant to your request, I examined the following documents: 
Documents containing the disputed signatures of Margaret Maggie Orton  
(machine copies) 
Q-1 ORTON Top right of page reads: “Page 214”; first line reads: “1 The signature of  


the witness, DAVID A. GAGNON [sic]…; dated 12-9-2013. 
Q-2 ORTON Top right of page reads: “37”; first line reads: “…employee of such attorney  


or counsel, or…”; date is unknown. 
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Document(s) submitted as bearing the genuine signatures of Margaret Maggie Orton 
(machine copies): 
K-1 ORTON Top right of page reads: “Page 84”; first line reads: “The signature of the witness, 


Adam P.”…; dated 1-20-2014. 
K-2 ORTON Top right of page reads: “Page 73”; first line reads: “The undersigned is not 


interested in the …”; dated 3-14-2013. 
K-3 ORTON Top right of page reads: “Page 242”; first line reads: “In witness whereof,  


I have hereunto set my…”; dated 5-15-2013. 
K-4 ORTON Top right of page reads: “Page 35”; first line reads: “The signature of the witness,  


Hansaben N.”…; dated 7-22-2013. 
K-5 ORTON Top right of page reads: “Page 73”; first line reads: “The signature of the witness, 


Joh-Won Koo”…; dated 10-11-2013. 
K-6 ORTON Top right of page reads: “Page 149”; first line reads: “The signature of the 


witness, Andrew P. Tims”…; dated 1-31-2013. 
K-7 ORTON Top right of page reads: “Page 235”; first line reads: “The signature of the 


witness, Darren L.”…; dated 3-17-2014. 
K-8 ORTON Top right of page reads: “Page 39”; first line reads: “The signature of the witness,  


Kevin T.”…; dated 5-21-2014. 
K-9 ORTON Top right of page reads: “Page 51”; first line reads: “The signature of the witness,  


Andrew J. Blint”…; dated 8-14-2014. 
K-10 ORTON Top right of page reads: “Page 56”; first line reads: “The signature of the witness,  


Anthony M. Frer”…; 10-14-2014. 
K-11 ORTON Top right of page reads: “Page 53”; first line reads: “The signature of the witness,  


Carl N. Graf”…; dated 2-11-2013. 
K-12 ORTON Top right of page reads: “Page 172”; first line reads: “The signature of the 


witness, Michael W.”…; dated 7-22-2013. 
K-13 ORTON Top right of page reads: “Page 31”; first line reads: “The signature of the witness,  


Edward J. Herba”…; dated 6-20-2013. 
K-14 ORTON Top right of page reads: “Page 96”; first line reads: “The signature of the witness,  


Charles V.”…; dated 8-27-2013. 
K-15 ORTON Top right of page reads: “Page 119”; first line reads: “In witness whereof, I have 


hereunto set my…”; dated 11-25-2013. 
K-16 ORTON Top right of page reads: “Page 40”; first line reads: “In witness whereof, I have 


hereunto set my…”; dated 2-17-2014. 
K-17 ORTON Top right of page reads: “Page 160”; first line reads: “The signature of the 


witness, William C.”…; dated 4-21-2014. 
K-18 ORTON Top right of page reads: “Page 37”; first line reads: “Margaret Maggie Orton, 


being first duly sworn,…”; dated 6-24-2014. 
K-19 ORTON Top right of page reads: “Page 104”; first line reads: “The signature of the 


witness, Kathryn S.”…; dated 9-16-2013. 
K-20 ORTON Top right of page reads: “Page 129”; first line reads: “The signature of the 


witness, Roger W.”…; dated 12-3-2014. 
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Assignment 
The purpose of the examination was to determine whether the signatures of Margaret Maggie 
Orton in question on Items Q-1 ORTON and Q-2 ORTON, and the signatures of Margaret 
Maggie Orton submitted as genuine on Items K-1 ORTON to K-20 ORTON were written by the 
same person, Margaret Maggie Orton. 
 
 
Procedure 
The examination consisted of visual and microscopic study of the writing style, the 
discriminating writing characteristics, natural variations, spatial arrangement, letter formations, 
letter connections, slant, letter designs, legibility, fine motor control and other significant 
handwriting features. 
 
 
Opinion 
It is the opinion of this examiner that it is highly probable that the signatures of Margaret Maggie 
Orton that are in question on Items Q-1 ORTON and Q-2 ORTON were not written by the same 
person whose signatures are on Items K-1 ORTON to K-20 ORTON.  
Visual demonstrations regarding the reasons for my opinion on the Charts 49 through 87. 
 
 
Discussion 
This examination was conducted from machine copies of the documents in question and the 
exemplars used for comparison. I assume that they are accurate reproductions of the originals. If 
the original documents become available, I reserve the right to examine it and revisit my opinion.  
However, I do not believe my opinion will change. 
 
Please allow four weeks in the event that my testimony is required. 
 
Respectfully submitted, 
Omni Document Examinations 


 
Robin D. Williams, MFS, MS, D-BFDE 
Diplomate-Board of Forensic Document Examiners 
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3 STATE OF ILLINOIS 


4 COUNTY OF MCHENRY 
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ss. 


IN THE CIRCUIT COURT OF THE TWENTY-SECOND 
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PAUL DULBERG, 


Plaintiff, 
vs. 


DAVID GAGNON, 
Individually, and as 
Agent of CAROLINE 
McGUIRE and BILL 
McGUIRE, and CAROLINE 
McGUIRE and BILL 
McGUIRE, Individually, 


Defendants. 


The deposition of 


Case No. 
12 LA 178 


DR. SCOTT SAGERMAN 


October 15, 2013 


Reported by: 
22 Jill S. Tiffany, CSR 


23 VAHL REPORTING SERVICE, LTD. 
(847) 244-4117 


24 11 N. Skokie Highway, Suite 301 
Lake Bluff, Illinois 60044 


25 and 
53 West Jackson, Suite 656 


26 The deposition of DR. SCOTT 


Chicago, Illinois 60604 
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SAGERMAN, taken before Jill S. Tiffany, CSR, 


a notary public within and for the County of 


Lake and State of Illinois, on October 15, 


2013, at the hour of 9:24 a.m., at 515 West 


Algonquin Road, Arlington Heights, Illinois. 


APPEARANCES: 


MR. ROBERT LUMBER, of the 
Law Offices of Thomas J. Popovich, P.C. 
3416 West Elm Street 
McHenry, Illinois 60050, 


appeared on behalf of plaintiff; 


MR. PERRY A. ACCARDO, of the 
Law Office of Steven A. Lihosit 
200 North LaSalle Street, Suite 2650 


Chicago, Illinois 60601, 


appeared on behalf of Defendant David Gagnon; 


MR. RONALD A. BARCH, of the firm of 
Cicero, France, Barch & Alexander, P.C. 
6323 E. Riverside Boulevard 
Rockford, Illinois 61114, 


appeared on behalf of Defendants Caroline 
McGuire and Bill McGuire. 
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2 WITNESS: 


3 DR. SCOTT SAGERMAN 


4 


5 EXAMINED BY: PAGE 


6 MR. ACCARDO 4 


7 MR. BARCH 52, 61 


8 MR. LUMBER 59, 62 
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10 EXHIBITS: 


11 No. 1 5 
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(Exhibit No. 1 was marked 


for identification.) 


DR. SCOTT SAGERMAN, 


called as a witness and having been first 


duly sworn under oath, was examined and 


testified as follows: 


E X A M I N A T I O N 


BY MR. ACCARDO: 


Q. Doctor, could you please state 


your name and spell it for the court 


reporter? 


A. Scott David Sagerman, 


S-A-G-E-R-M-A-N, M.D. 


MR. ACCARDO: Let the record 


5 


reflect this is the discovery deposition of 


Dr. Scott Sagerman taken pursuant to notice, 


taken in accordance with the Rules of the 


Circuit Court of McHenry County, the Rules of 


the Supreme Court of the State of Illinois 


and any other applicable Local Court Rules. 


Q. Good morning, Dr. Sagerman. I'm 


going to be asking you some questions today 


about a patient of yours by the name of Paul 
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1 Dulberg, okay? 


2 


3 


4 


5 


A. 


Q. 


A. 


Q. 


Yes. 


You've given depositions before? 


Yes. 


You're familiar with the ground 


6 rules governing depositions? 


7 


8 


A. 


Q. 


Yes. 


Now, we've been tendered a copy of 


9 your C.V. which we've marked as Exhibit No. 1 


10 for identification. Is that relatively 


11 current and up-to-date? 


12 


13 


14 


15 


A. 


Q. 


A. 


Q. 


Yes. 


And what kind of doctor are you? 


Orthopedic surgeon. 


And do you have a specialty within 


16 the orthopedic field? 


17 


18 


19 


20 


A. 


Q. 


A. 


Q. 


Yes. 


And what is that? 


Hand and upper extremities. 


And you're currently affiliated 


21 with Hand to Shoulder Associates? 


22 


23 


A. 


Q. 


24 Illinois? 


Yes. 


And that is in Arlington Heights, 
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A. 


Q. 


Yes. 


And that's where we're located 


3 today; is that correct? 


4 


5 


A. 


Q. 


Yes. 


Now, do you have any independent 


6 recollection of Paul Dulberg? 


7 


8 


A. 


Q. 


Somewhat. 


You have your chart here today for 


9 Mr. Dulberg; is that correct? 


10 


11 


A. 


Q. 


Yes. 


And what you have in front of you, 


12 does that comprise your entire chart for Paul 


13 Dulberg? 


14 A. I think he had a Volume 1 chart 


15 from previous treatments in 2003 and 2004. I 


16 don't have that whole chart, but I have the 


17 typed office notes from that chart. 


18 Q. Okay. And then in regards to this 


19 accident or care and treatment starting in 


20 2012, you have your complete chart for Mr. 


21 Dulberg; is that correct? 


22 


23 


A. 


Q. 


Yes. 


Feel free to refer to your records 


24 and your notes when you need to. Now, the 


7 
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1 accident that we're here to talk about took 


2 place on June 28th of 2011. And it looks 


3 like Mr. Dulberg first came to see you on 


4 February 27th of 2012? 


5 


6 


A. 


Q. 


Yes. 


And he was referred to you by a 


7 Dr. Frank Sek; is that correct? 


8 A. I'm not sure. Dr. Sek was the 


9 addressee of my correspondence from the first 


10 office note. 


11 Q. Do you know what kind of doctor 


12 Dr. Sek is? Is he an internist? 


13 A. I don't know. But Mr. Dulberg had 


14 been to my office before that when he had 


15 treatment in 2003 and 2004. 


16 Q. Right. Let's talk a little bit 


17 about that 2003 and 2004 treatment. What did 


18 he come to your office for generally? 


19 A. He came for a left arm condition 


20 of cubital tunnel syndrome. 


21 Q. And what is cubital tunnel 


22 syndrome? 


23 A. Ulnar nerve dysfunction due to 


24 compression at the elbow. 
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Q. And what is the ulnar nerve? 


A. The ulnar nerve is one of the main 


peripheral nerves in the arm that passes 


behind the elbow in a region called the 


cubital tunnel before it extends down to the 


inner side of the hand to provide sensation 


and motor function to the muscles. 


Q. Generally what were Mr. Dulberg's 


complaints in relation to his left arm when 


he came to see you back in 2003, 2004? 


A. Numbness and tingling in the ulnae 


nerve distribution of the left hand. 


Q. And what is the ulnar nerve 


distribution of the left hand? 


A. The inside of the hand, the ring 


and small fingers especially. 


Q. And is there an indication from 


those records from 2003 and 2004 as far as 


the onset or triggering event for those 


symptoms that Mr. Dulberg complained of back 


then? 


A. He said it was following a motor 


vehicle accident which occurred in March of 


2002. 


9 







Dulberg  001103


)3 


10 


1 Q. Did he describe to you at all how 


2 that accident happened or explain any type of 


3 the mechanism of that particular injury or 


4 those symptoms that he was claiming? 


5 A. I don't recall, and those are not 


6 reflected in my notes. 


7 Q. And what would be some common 


8 causes of cubital tunnel syndrome? 


9 A. Well, the cause is compression on 


10 the nerve which may arise spontaneously. But 


11 there are some other factors that can 


12 contribute to it or cause it such as a direct 


13 injury to the vicinity of the nerve, or 


14 sometimes strenuous manual activities can 


15 contribute to the nerve compression. 


16 Q. Can repetitive use -- typing, 


17 using the computer, using a mouse, anything 


18 like that -- can that cause cubital tunnel 


19 syndrome? 


20 A. No, I wouldn't think so; not those 


21 type of sedentary activities. 


22 


23 


Q. When you said a direct impact to 


the vicinity of the nerve, where are we 


24 talking about? We're talking about over the 
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1 elbow? 


2 A. Yeah. It's the inner side of the 


3 elbow, toward the back where the nerve runs 


4 behind the joint. 


5 Q. And you performed a couple of 


6 procedures to correct that cubital tunnel 


7 syndrome on Mr. Dulberg back then? 


8 


9 


A. 


Q. 


Yes. 


And were those procedures 


10 successful as far as you know? 


11 


12 


A. 


Q. 


I think so. 


So now when he first came to see 


13 you in February of 2012, what did he come to 


14 see you for? 


15 A. For a right arm laceration of the 


16 forearm from a chain saw accident which 


17 occurred June 28, 2011. 


18 Q. Did he tell you at all or give you 


19 any description of how this chain saw 


20 accident occurred? 


21 


22 


23 


A. No, not specifically. 


Q. And I'm looking -- I'm referring 


to your February 29th letter to Dr. Sek. Mr. 


24 Dulberg indicates that he developed symptoms 
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of numbness in the small finger with 


weakness; is that correct? 


A. Yes. 


12 


Q. Is there any indication as to when 


those symptoms started? Was it something 


that was immediate? Did it take some time? 


A. I don't know. 


Q. Did Mr. Dulberg ever provide you 


with any records from the emergency room 


shortly following this particular accident or 


did your office ever obtain any? 


A. No, I don't believe so. 


Q. His past medical history indicates 


remarkable for arthritis and cervical disc 


disease. Is the arthritis, would that have 


been located in the neck? 


A. I don't know. He didn't specify. 


Q. He was on some medications when he 


first came to see you? 


A. Actually, he did specify 


degenerative discs in the neck. And the 


medications were naproxen, paroxetine, 


tramadol, cyclobenzaprine. 


Q. Did he ever indicate to you that 
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13 


he ever experienced any symptoms relating to 


the degenerative disc disease in his neck? 


A. Well, he said he had neck pain on 


the health information form that he filled 


out that day I first saw him. 


Q. He didn't go into any more detail 


about that? 


A. No. 


Q. The medications, naproxen, what is 


that for or what is that medication? 


A. That's an anti-inflammatory 


medication used for typically pain symptoms 


related to inflammation. 


Q. And how about tramadol? 


A. That's another type of analgesic 


pain medicine. 


Q. And fluoxetine? 


A. I don't know. He indicated that 


it was for depression. 


Q. And cyclobenzaprine? 


A. He said it was for muscle spasms. 


Q. Now, you performed an examination 


when Mr. Dulberg first came to see you; is 


that right? 
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A. Yes. 


Q. And what were the results of that 


examination? 


A. The right forearm showed a 7 


centimeter transverse scar at the ulnar 


aspect of the mid forearm. 


14 


Q. And what area are we talking about 


there? 


A. The inner side of the forearm 


between the elbow and the wrist. There was 


local tenderness and sensitivity to 


percussion with a positive Tinel's sign and 


paresthesias radiating into the small finger. 


Q. What is a positive Tinel's sign? 


A. Tapping or percussion over a 


peripheral nerve will elicit symptoms of 


sensitivity or shooting pain or electric 


shocks indicating nerve injury or nerve 


dysfunction. 


Q. Is that a subjective or an 


objective finding? 


A. Subjective. 


Q. And then going on with his 


examination? 
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1 A. There was also sensitivity of the 


2 cubital tunnel region. 


3 Q. And we're talking about on the 


4 right side; is that correct? 


5 


6 


A. 


Q. 


Yes. 


And you already talked about when 


7 he came to see you previously in 2003, 2004 


8 about the cubital tunnel region of his left 


9 arm; is that correct? 


Yes. 


And as far as --


15 


10 


11 


12 


A. 


Q. 


A. I'm sorry, you said about the left 


13 arm? 


14 Q. Right. Well, when he came to see 


15 you previously it was for the left? 


16 


17 


A. 


Q. 


Correct. 


And when he came to see you here 


18 it's for the right? 


19 


20 


A. 


Q. 


Correct. 


And then we get into wrist and 


21 elbow motion are unrestricted? 


22 


23 


A. 


Q. 


Yes. 


And then going on with his 


2 4 examination? 
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A. There was no atrophy. He was 


unable to adduct his small finger. 


Q. What does that mean? 


16 


A. Bring the small finger closer to 


the other fingers, draw it back in. Flexion 


strength was grossly normal. Sensation was 


decreased to light touch in the small finger 


only with inconsistent two point 


discrimination. 


Q. What does that mean, inconsistent 


two point discrimination? 


A. His ability to sense one or two 


points on the fingertip was not consistently 


correct. 


Q. You reviewed X-rays that were 


taken of his right forearm? 


A. Yes. 


Q. Did you review the films 


themselves or just the radiologist's report 


or both? 


A. I think the films. 


Q. And those appeared to be normal -­


A. Yes. 


Q. -- as far as fracture or anything 
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like that? 


A. There was no fracture or foreign 


body. 


Q. And then there was an MRI that you 


reviewed from February 3rd of 2012? 


A. Yes. 


Q. And again, would that have been 


the film or the radiologist's report or boti? 


A. The films. 


Q. And that indicates that no 


abnormality was seen; is that correct? 


A. Yes. I think I also have copies 


of the report of the MRI in my file, although 


I didn't refer to that specifically in the 


report. 


Q. Right. 


MR. BARCH: Yeah, it did come in 


your records. 


BY MR. ACCARDO: 


Q. And if I could just look -- if I 


could refer you to the report of the MRI, 


under clinical history he gives complaints or 


a reason why this particular MRI was taken 


was weakness in the fourth and fifth fingers, 
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is that correct, under clinical history? 


A. Yes. 


Q. And which are the fourth and fifth 


fingers? 


A. I think the ring and small 


fingers. 


Q. And also he was indicating pain in 


the forearm and hand? 


A. Yes. 


Q. And I know that the MRI came back 


normal. But under impression, I just wanted 


to ask you a couple of questions. It says 


that there's no forearm abnormality 


appreciated, but this does not exclude the 


possibility of an ulnar nerve impingement or 


injury, but there is no gross mass or 


abnormal infiltration along the expected 


course of the ulnar nerve. What does that 


mean? 


A. Well, nothing abnormal was 


appreciated on these images. And I think the 


radiologist is saying that the lack of an 


imaging abnormality does not exclude the 


possibility that the nerve could have been 
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injured. 


Q. Then it goes on to state that 


there was no obvious tendon or muscle 


abnormality appreciated. 


A. Yes. 


19 


Q. And it looks like your office 


received a copy of a nerve conduction report 


or nerve conduction study that was performed 


by Dr. Levin back in on August 10th of 


2011? I have a copy of it if you want to 


take a look at it. It came in your records. 


A. Oh, yes, I have it. 


Q. Oh, okay. 


A. This is a different exam here. 


MR. BARCH: Is this March 13 of 


'12? 


MR. ACCARDO: Oh, I'm sorry. 


That's the later one. 


THE WITNESS: There's two. 


BY MR. ACCARDO: 


Q. Yes. You have both, right? 


A. Yes. 


Q. From August 10, 2011 and March 13, 


2012? 
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A. Yes. 


Q. All right. Let's talk about that 


August 10, 2011. You reviewed a copy of that 


report from Dr. Levin? 


A. Yes. 


Q. And what did that indicate? 


A. No electrophysiologic evidence of 


diffuse neuropathy. 


Q. Is that significant to you at all? 


A. Yes. 


Q. How so? Obviously it's a negative 


finding? 


A. Yeah. Diffuse neuropathy would 


possibly be a contributing cause of nerve 


symptoms if it was present, but this report 


states that it's not present. 


Q. And sort of going back to when we 


asked you that question about, under the 


impression in the MRI report, about not 


excluding the possibility of an ulnar nerve 


impingement or injury, cloes that -- do the 


results from the nerve conduction study from 


August 10, 2011 sort of rule that out? Does 


that sort of take care of that little caveat, 
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if you know what I mean? 


A. Well, I don't think it rules it 


out either. I felt that additional testing 


was warranted to evaluate the possibility of 


nerve injury. 


Q. Now, after taking the history and 


your examination and your review of the 


radiological studies as well as the nerve 


conduction study, you came up with an 


impression back in February of 2012? 


A. Yes. 


Q. And what was that impression? 


A. Right forearm laceration with 


probable partial ulnar nerve injury. 


Q. And what indications led you to 


come up with the impression of a probable 


partial ulnar nerve injury? 


A. Well, he had a scar over the 


region of the forearm where the ulnar nerve 


travels. He said it was a deep laceration, 


so there's a possibility that the nerve was 


directly injured by the chain saw. And that 


he had symptoms of paresthesias, numbness and 


weakness, that could be attributable to an 
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ulnar nerve injury. There were findings on 


examination of local sensitivity and altered 


sensation in the distribution of the ulnar 


nerve that again suggests the possibility of 


a nerve injury. 


Q. And your plan was, I think as you 


said before, was to send him out for some 


additional testing? 


A. Yes. 


Q. And specifically, you wanted him 


to go get an EMG? 


A. Yes. 


Q. Now, what's the difference -- he 


had the nerve conduction study from Dr. 


Levin. What's the difference between a nerve 


conduction study and an EMG? 


A. Well, an EMG is electromyography, 


where the muscles are tested for signs of 


denervation that would indicate a nerve 


injury. 


Q. As opposed to a nerve conduction 


study which is what? 


A. Yes. A nerve conduction study 


measures the velocity of the nerve impulses 
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23 


1 which is another way of detecting signs of a 


2 nerve injury. 


3 Q. Why was it then that you wanted 


4 him to have an EMG if he had already had a 


5 nerve conduction study? Just because they 


6 measure two different things? 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


A. Yes. I think for a more complete 


assessment of the nerve function, an EMG in 


my opinion is warranted. 


Q. And you first brought up the 


possibility of a surgery for nerve 


exploration pending the results of the EMG; 


is that correct? 


A. Yes. 


Q. What is nerve exploration surgery? 


I'm guessing it's somewhat self-explanatory, 


but in layman's terms if you could just sort 


of explain what you were talking about there. 


A. A surgical procedure under 


anesthesia to expose the area of the presumed 


nerve injury to determine the extent of the 


injury and the need for nerve repair or other 


treatment if the nerve injury is confirmed. 


Q. And he indicated that he would 
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follow up with his EMG and actually go get 


that; is that correct? 


A. Yes. 


Q. Now, you also have work status is 


24 


no restriction. Did Mr. Dulberg give you a~y 


indication or do you know what he was doing 


for a living back in February of 2012? 


A. He said he was involved in graphic 


design printing. 


Q. Did he ever make any complaints or 


indicate to you that he was unable to perform 


his job duties back in February of 2012? 


A. I don't recall. 


Q. So Mr. Dulberg did go have the 


EMG; is that correct? 


A. Yes. 


Q. And he went back to Dr. Levin 


was the doctor that had performed the 


previous nerve conduction study? 


A. Yes. 


Q. And it looks like that EMG was 


done on March 13th of 2012? 


A. Yes. 


who 


Q. And then he came back to see you 
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1 on April 2nd of 2012? 


2 


3 


A. 


Q. 


Yes. 


And he indicated there was no 


4 change in his symptoms at that time? 


Yes. 


25 


5 


6 


A. 


Q. And you reviewed the report of the 


7 EMG? 


8 


9 


10 


A. 


Q. 


A. 


Yes. 


And what did that show? 


There was no denervation and ulnar 


11 nerve conduction was within normal limits. 


12 And the report states there was no evidence 


13 of focal or diffuse peripheral neuropathy. 


14 


15 


16 


17 


Q. 


A. 


Q. 


A. 


And is that significant to you? 


Yes. 


Why or how so? 


It means that there's no 


18 documentation that the nerve was not 


19 functioning normally. 


20 Q. And you performed an examination 


21 again of Mr. Dulberg 


22 


23 


24 


A. 


Q. 


A. 


Yes. 


-- in April? 


Yes. 
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Q. His right forearm scar was stable 


and non-tender? 


A. Yes. 


Q. And he still had a positive 


Tinel's sign? 


A. Yes. 


26 


Q. And you indicate that adduction of 


the small finger remains limited, consistent 


with a positive Wartenberg's sign. What is 


Wartenberg's sign? 


A. The patient will have difficulty 


bringing the small finger back toward the 


other fingers, indicating weakness in one of 


the intrinsic muscles of the hand. 


Q. And again, this sensitivity to 


percussion with a positive Tinel's sign and 


adduction of the small finger with a positive 


Wartenberg's sign, are those subjective or 


objective findings? 


A. Well, Tinel's sign is purely 


subjective. The Wartenberg's sign, I suppose 


there's a voluntary component possibly, so I 


don't know if I would call it purely 


objective. I don't know how to answer that 
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exactly. 


Q. Okay. 


A. I suppose it's partly both. 


Q. And your plan was -- you gave him 


some different treatment options, and he did 


not wish to pursue that exploratory surgery; 


is that correct? 


A. Yes. 


Q. At least at that time? 


A. Yes. 


Q. You gave him a referral out for 


some therapy? 


A. Yes. 


Q. For strengthening and scar 


management. What is scar management? 


A. Treatment for a sensitive scar 


from an injury. Maybe local soft tissue 


modalities being applied to the scar directly 


or scar mobilization with massage and 


stretching, those type of things. 


Q. Would that be sort of just to 


loosen up whatever scar tissue there is in 


that area? 


A. I suppose. Loosen up and diminish 







Dulberg  001121


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


)3 
23 


24 


28 


sensitivity, discomfort or abnormal sensation 


related to the scar. 


Q. And again, his activity and work 


status was unrestricted? 


A. Yes. 


Q. He came back to see you to follow 


up in May of 2012? 


A. Yes. 


Q. And his complaints at that time 


were a little different than they had been 


previously? 


A. Yes. 


Q. How were they different? 


A. He said he had persistent pain 


with use of his arm, especially gripping 


activities. 


Q. That was something new to you? 


A. Well, I didn't note that earlier. 


I don't know if he said it earlier or not, 


but it's not in my notes that way. He also 


had no change in other symptoms of numbness. 


Q. And he indicated that the no 


change in his symptoms of numbness which is 


not bothersome? 
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A. 


Q. 


29 


Yes. 


And as far as the way that's 


3 written, would that indicate to you that his 


4 symptoms of numbness were not bothersome to 


5 him at that time? 


6 


7 


A. 


Q. 


Yes. 


And he claimed that his function 


8 was limited because of this pain? 


9 A. Yes. That seems to be a new 


10 complaint compared to the initial evaluation. 


11 Q. And upon examination, what were 


12 your significant findings, if any? 


13 A. The right forearm scar was tender 


14 with positive Tinel's sign, local 


15 sensitivity. His finger flexion was full. 


16 There was no triggering or locking, no 


17 clawing. The Wartenberg's sign was still 


18 positive. The intrinsic strength was 


19 slightly weak. 


20 


21 


Q. 


A. 


What is intrinsic strength? 


Strength of the muscles in the 


22 hand that control movement of the fingers. 


23 


24 


Q. 


A. 


And how is that measured? 


With resistance by the examiner. 
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Q. And you said that there was no --


A. I mean, it can't be graded 


numerically, but a judgment is made about 


whether the strength of the muscles is normal 


or weak. 


Q. During that, is there any 


comparison made between a patient's left and 


right sides, whatever side they're 


complaining of versus, I guess for lack of a 


better term, a normal side or an asymptomatic 


side? 


A. Yes. You can judge whether one 


hand is weak when you compare it to the other 


side being examined simultaneously. 


Q. And you indicate no clawing. What 


is clawing? 


A. An abnormal posture of the finger 


related to muscle weakness or muscle 


imbalance which can be seen in an ulnar nerve 


injury situation. 


Q. And under your treatment plan you 


bring up again the possibility of surgery -­


A. Yes. 


Q. -- for ulnar nerve neurolysis. 







Dulberg  001124


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


]3 
23 


24 


31 


What is that? 


A. Neurolysis is an exploration of a 


nerve, surgical exploration of the nerve to 


determine the extent of injury to the nerve, 


possibly decompress the nerve or release it 


from scar. 


Q. And he was going to follow up with 


Dr. Levin for medication, and then he was 


also going to see Dr. -- how do you pronounce 


his name? 


A. Dr. Biafora is my partner. 


Q. Does he have the same specialty as 


you? 


A. Yes. 


Q. Why was it that he wanted to go 


see him? Or did you send him to the other 


doctor for a second opinion? 


A. I think I possibly suggested it, 


yes. 


Q. And again, his activity and work 


status as of May of 2012 was still 


unrestricted? 


A. Yes. 


Q. And he did go see your partner a 
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few days later in May of 2012? 


A. Yes. 


Q. And did you have a chance to 


review Dr. Biafora's report? 


A. Yes. 


Q. Was there anything significant to 


you in there? Was there anything different 


than what you had found? 


A. Yes. 


Q. And what was that? 


32 


A. He noted a positive Tinel's at the 


cubital tunnel. 


Q. Why is that significant to you? 


A. That's another potential location 


for compression or dysfunction of the ulnar 


nerve. 


Q. Which would also explain the 


symptoms that Mr. Dulberg was complaining of 


to you? 


A. Some of them. It wouldn't explain 


scar symptoms at a more distal location, but 


it may explain nerve symptoms in the ulnar 


nerve distribution of the hand. 


Q. And what were Dr. Biafora's 
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recommendations? 


A. He thought there was a likely 


partial ulnar nerve injury in the right 


fa.rearm and ulnar nerve neuritis. And he 


33 


felt the patient may benefit from an ulnar 


nerve exploration with neurolysis, including 


cubital tunnel decompression with possible 


anterior transposition, and exploration of 


the tender portion of the scar in the 


forearm. 


Q. And then Mr. Dulberg follows up 


with you after his visit with Dr. Biafora? 


A. Yes. 


Q. It looks like he had started on 


some medication from Dr. Levin? 


A. Yes. 


Q. And what was that that he started 


on? 


A. Neurontin. 


Q. And what is that? 


A. Medication used to treat nerve 


related pain. 


Q. Have you used that drug to treat 


nerve related pain in your patients? 
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A. Well, I don't prescribe it myself, 


but I've had patients who were prescribed 


that medication by other physicians to treat 


nerve related pain. 


Q. Why is it that you don't prescribe 


it yourself? 


A. Well, there's a potential for side 


effects, and sometimes the dose has to be 


adjusted. And I think it's best prescribed 


by a physician with more expertise in that 


particular drug. 


Q. Would a doctor with more expertise 


be Dr. Levin? 


A. Yes, a neurologist. 


Q. He did indicate no change in his 


symptoms despite taking this medication and 


that he did have some side effects. Did he 


tell you what those side effects were? 


A. I don't recall. 


Q. And indicates that interfere with 


functioning. Did he tell you what kind of 


functioning that he was talking about? 


A. I don't recall. That medication 


can cause some drowsiness. I don't know if 







Dulberg  001128


)3 


35 


1 that's what he was referring to. I don't 


2 have any recollection of this conversation. 


3 Q. So it's not necessarily, as far as 


4 you recall or would know, specifically 


5 related to having functioning difficulties 


6 with his hand or his arm? 


7 


8 


A. 


Q. 


I don't know. 


And Mr. Dulberg had then made the 


9 decision to go ahead with the surgery? 


10 


11 


A. 


Q. 


Yes. 


Now, he had been undergoing some 


12 therapy which in June of 2012 he said was 


13 discontinued due to lack of progress. Was 


14 that therapy that you had referred him out 


15 for? 


16 A. I think at one point I had 


17 referred him for therapy. I don't know if 


18 anybody else had as well. We do have some 


19 records from the therapist. I see one from 


20 April 22, 2013 that has me listed as the 


21 referring physician. And it says discontinue 


22 occupational therapy with home exercise 


23 


24 


program. 


Q. That was in April of 2013? 
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A. Yes. 


Q. Who was that from, what therapy? 


A. Dynamic Hand Therapy. 


Q. 1 was just sort of interested 


because, going back to your note from 


36 


May 14th of 2012, he indicated that the 


therapy was beneficial, and then in June of 


2012 he indicates that it was discontinued 


due to lack of progress. I just didn't know 


whether your notes reflected or if you had 


any of the notes from any physical therapy 


showing any lessening of effectiveness or 


anything between May of 2012 and June of 


2012. 


A. I don't have those in my file. 


They may have been received and discarded. I 


don't know. 


Q. And your examination of Mr. 


Dulberg on June 6th of 2012 revealed what 


that was significant? 


A. He had pain with gripping 


activities localized to the forearm region, 


resulting in increased numbness in the ring 


and small fingers with weakness of his grip. 
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The rest of it was I think unchanged from 


what we had previously documented. 


37 


Q. And you were able to duplicate the 


positive Tinel's sign at the cubital tunnel 


area? 


A. Yes. 


Q. And it says without ulnar nerve 


subluxation. What does that mean? 


A. The nerve did not subluxate or 


move out of position when the elbow was bent. 


So the nerve was stable. 


Q. You went over your plan for 


surgery with him, he said everything was good 


to go with that, is that right, insofar as he 


wanted to have the procedure done? 


A. Yes. I think he wanted to 


proceed, and he understood the risks and 


benefits and possible complications and the 


expected outcome and the prognosis. And 


informed consent was obtained for the 


procedure. 


Q. Now, you note the prognosis is 


guarded in terms of symptom improvement. Why 


is that or why was that at that time? 
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A. Well, we didn't know exactly how 


much improvement there would be, so that's 


why the prognosis is guarded. It's hard to 


predict how much better the symptoms will be 


when we don't know the extent of the nerve 


injury until we explore it. So we just 


couldn't make a firm prognosis without 


knowing the extent of the nerve injury and 


how it would respond to the surgical 


treatment. 


Q. And he did have the procedure then 


on July 9th of 2012? 


A. Yes. 


Q. And you performed that surgery? 


A. Me and Dr. Biafora. 


Q. Biafora, okay. Sorry if I'm 


mispronouncing his name. 


A. I' 11 tell him. 


Q. Your preoperative diagnosis and 


postoperative diagnoses were the same; is 


that correct? 


A. Yes. 


Q. As far as under what circumstances 


the procedure was performed, is that under 
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general anesthesia, local anesthesia, 


inpatient, outpatient? 


A. I think it was outpatient surgery 


under regional block anesthetic which would 


also include sedation. 


Q. Would he have been under at that 


time or more like in like twilight? He 


wouldn't have been all the way under. 
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A. Not a general anesthetic, but he 


would have been sedated which you might refer 


to as twilight. And his arm was blocked with 


local anesthetic so that it was numb during 


the procedure. 


Q. And what were your findings? Now, 


there were a couple of components to this 


procedure; is that correct? 


A. Two, yes. 


Q. One was to the right elbow region 


which would have been the cubital tunnel 


release; is that correct? 


A. Yes. 


Q. And the other one was in regards 


to the area of the right forearm; is that 


correct? 
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A. Yes. 


Q. In regards to the cubital tunnel 


area, what procedure and what findings did 


you come up with during that? 


A. Cubital tunnel release was 
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performed and there was thickening of the 


cubital tunnel ligament with scarring of the 


ulnar nerve to the floor of the cubital 


tunnel and local constriction. The nerve 


also appeared constricted at the flexor 


pronator aponeurosis. And there was another 


structure above the cubital tunnel but no 


constriction of the nerve at that level. 


Q. What does all of that mean in 


layman's terms? 


A. That he had a pinched nerve at the 


elbow. 


Q. Is that similar to the findings in 


regards to his left arm back in 2003, 2004? 


A. I don't have the operative report 


in the records here from that procedure, so I 


can't tell you the specific findings that 


were noted. 


Q. The findings at least in your 
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operative report from July of 2012 in regards 


to the cubital tunnel, are those consistent 


with cubital tunnel syndrome? Is that sort 


of what we're talking about? 


A. Yes. 


Q. And we had already talked about 


some common causes of cubital tunnel syndrome 


before? 


A. Yes. 


Q. In regards to the area where the 


injury was -- strike that. 


In regards to the right forearm, 


what did you find? 


A. There was extension of the 


laceration into the subcutaneous tissues and 


fascia overlying the flexor carpi ulnaris 


muscle. A piece of retained absorbable 


suture material was present. The muscle 


fibers were intact. The ulnar nerve was 


intact beneath the muscle belly. There was 


no visible scarring around the ulnar nerve at 


this level. 


Q. And again, in layman's terms, what 


does that mean? 
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A. It means that the laceration from 


the chain saw was relatively deep -- below 


the skin, below the fat, and into the muscle 


covering -- but the muscle fibers were 


intact. There was a suture material present 


presumably from when the laceration was 


originally repaired at the time of the 


injury. And the nerve was not cut or visibly 


scarred in that area. 


Q. Was that, what you found during 


the procedure in regards to the right 


forearm, is that significant to you at all 


either one way or the other in regards to the 


complaints that Mr. Dulberg had made before 


the surgery. 


A. Yes, it's significant. 


Q. How so or why? 


A. Well, I think that scarring from 


the laceration would account for his 


symptoms. And fortunately, the nerve itself 


was not cut or scarred and we didn't have to 


repair the nerve, so that was fortunate. 


Q. How would it be that the scarring 


from the laceration would cause his symptoms? 
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What exactly would have been happening there? 


A. Well, it's hard to know 


specifically what the mechanism of the pain 


symptoms and nerve symptoms was. We can't be 


sure what's causing those symptoms, although 


there's certainly scarring from the 


laceration involving the muscle, fascia, and 


near the nerve. So I think that's about all 


we can say in terms of an explanation for his 


symptoms. 


Q. How about what you found in 


regards to his cubital tunnel syndrome in 


relation to the complaints that he was 


making, could that also have been a cause? 


A. Yes. I think the nerve 


compression could account for the symptoms of 


paresthesias, the numbness in that 


distribution of the ulnar nerve, and the 


weakness. 


Q. And those are two independent 


findings or independent areas in regards to 


the cubital tunnel area and the right 


forearm; is that a fair statement? 


A. Yes, two separate sites. 







Dulberg  001137


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


)3 
23 


24 


44 


Q. Now, after the procedure you 


performed, he came back to see you for 


various follow-ups in July, August, and then 


October of 2012; is that correct? 


A. Yes. 


Q. And how was he progressing during 


that time in regards to his recovery from the 


procedure? 


A. His pain was controlled. His 


incisions were clean. There was no 


infection. The incision healed, incisions 


healed. He was doing well. His arm felt 


better. His function had increased. His 


symptoms had improved. 


Q. Did his symptoms completely 


resolve or were they just improved? 


A. They did not resolve completely. 


But through August 27th it says that his 


progress he was making progress in 


therapy. His strength had increased. His 


function had improved. There was still some 


scar tenderness and soreness in the elbow. 


Q. And was he put on any restrictions 


as far as use or work? 
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A. Yes. 


Q. And what were those? 


A. Initially he was off work after 


the surgery until July 30th. Then he was 


given restriction to limit activities 


requiring forceful gripping and avoid 


lifting, pushing and pulling with the right 


arm. And those restrictions were modified 


October 22, 2012 to be limited forceful 


gripping and limited lifting, pushing and 


pulling. 
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Q. Would he have been limited or were 


the limitations that you imposed on him, 


would they have been in any way related to 


any type of use of the computer, mouse, track 


pad, keyboard, anything like that? 


A. No, those activities would not 


need to be avoided or restricted because they 


don't require forceful gripping, lifting, 


pushing or pulling. 


Q. And it looks like then he started 


to -- or he came back and, starting in 


December of 2012 and thereafter, started 


making some complaints related to his left 
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arm; is that correct? 


A. Yes. 


Q. And did he indicate when those 


difficulties with his left arm started? 


A. He said recent onset. Well, that 


was my report saying recent onset. I don't 


recall if he said exactly when it started. 


Q. And what types of symptoms was he 


complaining of in his left arm? 


A. There was tenderness to the 


lateral epicondyle and guarded range of 


motion. Pain at the end range of extension 


and pain reproduced with resisted wrist 


extension. So those were consistent with 


lateral epicondylitis. 


Q. Which is what? 


A. Degeneration of the tendon origin 


at the elbow. 
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Q. Is that in any way related to what 


people refer to as tennis elbow? 


A. Yes, that's another term given to 


it. 


Q. And what are some causes for that 


particular condition? 
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A. It's typically degenerative. It's 


wear and tear. The tendon fibers lose 


strength and pain symptoms can develop. 


There can also be injuries that precipitate 


symptoms like blunt trauma to the area or 


certain strenuous manual activities that can 


aggravate it and cause symptoms to arise. 


Q. Can it result from somebody 


overcompensating in using one arm over the 


other? 


A. Well, that's kind of a vague 


scenario, overcompensating. I think if that 


resulted in enough strain to the involved 


tendon, it could aggravate it and precipitate 


symptoms of it. Depends on what activities 


we're talking about. 


Q. Starting in December and up to --


it looks like your last visit with him was in 


late August of 2013, were the complaints 


limited to the left side or was he also still 


making complaints of anything related to the 


right side? 


A. Well, in March of this year he 


said that his right forearm was sore 
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intermittently and there was mild sensitivity 


at the forearm scar. And then most recently, 


in August of this year, he described 


intermittent right forearm muscle cramping 


with discomfort. 


Q. Was that cramping with use or 


certain activities or was it just sort of 


coming out of nowhere or doesn't it indicate? 


A. It doesn't say for sure, but I see 


a note that the patient's neurologist 


suspected possibly dystonia and suggested a 


referral for evaluation and medical treatment 


by a neurologist who specializes in that 


condition. 


Q. Did you make any referrals out to 


any other medical care providers? 


A. I see a note of referral to Dr. 


Kujawa, a neurologist. 


Q. And that would have been done by a 


referral that you made? 


A. Yes. 


Q. And in regards to his complaints 


of left-sided problems beginning in December 


of 2012, what if any treatment did you 
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provide him and what was your impression? Or 


I guess that would sort of go vice versa. 


What was your impression and what if any 


treatment did you provide for him? 


A. The impression was left lateral 


epicondylitis. We gave him a referral for 


therapy for epicondylitis protocol. We gave 


him activity and work restrictions to avoid 


aggravation of his symptoms. We gave him a 


local steroid injection in the left elbow 


with continuation of occupational therapy. 


And then as far as the last visit in August 


of this year, he was allowed to follow up as 


needed. 


Q. Does your office, as far as you 


know, show any future appointments scheduled 


with Mr. Dulberg? 


A. I don't know. I don't have that 


information available here in the file. 


Q. Is that something we would be able 


to check? 


A. Yeah. It would be on the computer 


in the office. 


Q. I'm going to ask you some opinion 
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questions. I would just ask that any 


opinions you give be within a reasonable 


degree of medical and orthopedic surgical 


certainty. Fair enough? 


A. Yes. 


50 


Q. Do you have an opinion regarding 


what if any injuries Mr. Dulberg suffered as 


a result of the incident with the chain saw 


back in June of 2011? 


A. Yes. 


Q. And what is that opinion or 


opinions? 


A. A deep soft tissue laceration in 


the right forearm. 


Q. And what if any treatment that you 


rendered was related to that particular 


injury? 


A. The EMG test I ordered; the 


supervised occupational therapy before 


surgery; the second opinion visit by Dr. 


Biafora; the surgical procedure of July 9, 


2012; and the postoperative therapy and the 


-- well, those are the treatments I believe 


were needed as a result of the accident. 
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Q. And your prognosis, at least as 


far as your last visit with him on 


August 26th of 2013, what would your 


prognosis be in relation to any injury that 


you believe he suffered as a result of the 


chain saw accident, the deep soft tissue 


laceration? 


A. The prognosis would be for 


51 


symptoms to remain stable, unless the patient 


gets treatment by another neurologist which 


is effective, which I don't know. So within 


certainty I can say that the prognosis for 


symptoms to remain unchanged is expected. 


Q. Are you able -- do you have an 


opinion as to whether the cubital tunnel 


syndrome that you found in the surgery that 


you performed, is that in any way related to 


the incident with the chain saw? 


A. I don't think so. 


Q. Are you able to differentiate 


between symptoms that Mr. Dulberg was 


complaining of in relation to -- or comparing 


the cubital tunnel syndrome versus the deep 


soft tissue laceration in the right forearm? 
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A. Yes, to some degree. 


Q. Could you tell me what those 


differences are? What symptoms would you 


attribute to which condition? 
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A. The forearm laceration would 


account for the symptoms of scar sensitivity, 


tenderness, pain with gripping. And the 


cubital tunnel syndrome would account for 


sensitivity at the cubital tunnel region and 


paresthesias in the ring and small fingers, 


numbness in the ring and small fingers. 


Q. Was any of the treatment that you 


rendered to Mr. Dulberg directed specifically 


or in part to the cubital tunnel symptoms or 


syndrome? 


A. Yes. 


Q. What treatment was that? 


A. The cubital tunnel release surgery 


and the therapy treatments directed at the 


scar related to that surgery and the elbow 


motion. 


Q. Is there any overlap in the care 


that he -- or the care or the treatment that 


he received for the soft tissue laceration 
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1 from the chain saw and the cubital tunnel 


2 I know that the surgery was for both 


3 conditions. But as far as the therapy, is 


4 there overlap there? 


5 A. Yes. I presume they would have 


6 treated both areas at the same time. 


7 MR. ACCARDO: All right. I don't 


8 think I have anything else. Thank you, 


9 Doctor. 


10 


11 


12 


13 


14 


Q. 


E X A M I N A T I O N 


BY MR. BARCH: 


Doctor, Ron Barch again on behalf 


of the McGuires. I think Attorney Accardo 


53 


15 covered almost everything I wanted to, which 


16 will expedite my questions. Just a couple 


17 things, though, in follow-up. 


18 There were some questions earlier 


19 that Mr. Accardo had about the left elbow, 


20 the tennis elbow, we were referring to that, 


21 that he developed or he saw you for in 2013. 


22 And he was asking whether overcompensating, 


23 overcompensating use of the left arm due to 


24 problems with the right arm might cause that. 
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And I'm just going back. When you said -- I 


think you answered, it would be dependent on 


the activities that they're doing with the 


left elbow? 


A. Yes. 


Q. What about just like adult daily 


living activities, like getting dressed or 


doing dishes, just doing normal, everyday 


things? Or are you talking about something 


more specific like work related repetitive 


trauma, that type of thing? 


A. Well, I think in order to have a 


bearing on causation it would have to be 


beyond ordinary arm use, because we know that 


the degenerative process affects the tendon 


origin over time anyway. So normal, everyday 


tasks or usage wouldn't be expected to cause 


that condition beyond the chance it would 


already occur. 


Q. And then with respect to the 


laceration of the arm, you talked in detail 


in response to Mr. Accardo's questions about 


the symptoms he had before the exploratory 


surgery and after. Anything about the left 
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arm, having seen him post-op, that would 


render him totally disabled? The left arm 


meaning the laceration part of the injury. 


A. The laceration was the right 


forearm. 


Q. Excuse me. Let me start that 


question over. 
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I just need to find out whether or 


not you saw anything about the laceration to 


the right arm, the things you saw during 


surgery and then your observations of him and 


his complaints following the exploratory 


surgery of the forearm injury, the 


laceration, anything about that that you 


believe would have rendered him totally 


disabled? 


A. What do you mean, totally 


disabled? 


Q. Unable to work any job at all. 


A. Well, for the time period after 


the surgery was performed, he was given a 


restriction to be off work. That was until 


July 30th of 2012. After that he was given 


restrictions to limit use of the right arm 
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related to that injury and that surgery. But 


restrictions and disability don't necessarily 


equate. So disability would depend on what 


his function was and what his capability was 


and what his opportunities were, I suppose. 


Q. And so if I understand your 


testimony, with respect to -- are you talking 


about the elbow surgery or the forearm 


laceration that necessitated the restriction 


against pushing, pulling and lifting with the 


right arm? 


A. Well, the restriction was given 


after the surgery which had two parts. Are 


you asking which part necessitated the 


restriction? 


Q. And that's what I'm trying to get 


at. I know that there's two different areas 


that you focused on during the surgery; the 


laceration of the right forearm, which I 


believe you said did not actually cut or scar 


the nerve, correct? Having gone through that 


exploratory surgery, it does not appear that 


the chain saw severed, cut or scarred that 


ulnar nerve in the forearm where the 







Dulberg  001150


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


)3 
23 


24 


57 


laceration was? 


A. Correct. 


Q. And then there was some -- and you 


described in detail how deep you believe it 


went, having done that exploratory surgery. 


And then there's obviously the left -- the 


right elbow surgery that you did. And I know 


that for a period of time there was 


overlapping therapy for the forearm, the 


right forearm, and then the right elbow. And 


at some point he's released from care and he 


stopped the physical therapy on the arm 


totally, correct? 


A. Yes. He was allowed to continue 


home exercises as of October 22, 2012 and 


advance activities with use of his right arn 


as tolerated at that time. 


Q. And he continued, though, if I 


understood your testimony in response to Mr. 


Accardo's question, I have the restriction on 


pushing, pulling and lifting with the right 


arm? 


A. Limited gripping, lifting, pushing 


and pulling, yes. 
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Q. And what I'm trying to get at now 


is, is that because of the injury he had to 


the forearm, was it the cubital syndrome in 


the right elbow, is it both, if you're able 


to tell us, the ongoing restriction? 
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A. Well, from my examination at that 


time, his tenderness was at the forearm scar 


region and there was still some pain with 


gripping at that location. So I would 


attribute the need for those restrictions to 


the forearm injury as opposed to the cubital 


tunnel elbow condition. 


Q. And then if I -- with respect to 


whether he's disabled as an ongoing basis 


from that point forward, it would be the -­


he would be disabled only to the extent that 


he would have to accommodate those 


restrictions in any form of employment? 


A. I suppose you'd have to 


accommodate for his function, for his -- the 


word I would use would be "impairment" as 


opposed to ''restriction." 


Q. You wouldn't want him to -- I 


guess if I'm understanding your restriction, 
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he would want to avoid work that would 


require pulling, pushing and lifting on a 


regular basis with the right arm? 
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A. To the extent that that causes his 


symptoms to become intolerable. 


Q. And then finally, is there 


anything you saw at that time, in October 


when he was let go with those limitations, 


that rendered him incapable of working at 


all? 


A. No. He said he was currently 


unemployed at that time and planned to pursue 


disability, but he was allowed to use his 


right arm as tolerated. 


Q. And that's the confusing part for 


me. Did you see anything that you would have 


endorsed in terms of acquiring disability, 


total and complete disability? 


A. I think disability can be total or 


partial and can depend on one's functional 


abilities. So I think his function could 


have been impaired to some degree. I don't 


think it would necessitate a total disability 


from any job, though. Is that what you're 
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1 asking? 


Q. That's what I'm asking. 2 


3 MR. BARCH: Thank you. That's all 


4 I have. 


5 


6 further? 


7 


8 


9 


10 


11 Q. 


MR. LUMBER: Do you have anything 


MR. ACCARDO: No. 


E X A M I N A T I O N 


BY MR. LUMBER: 


Doctor, I just have one question 


12 that I want to follow up with you. If I 


13 understood your testimony correctly, 


14 regarding the cubital tunnel procedure that 


15 was done on his elbow, you were asked whether 


16 or not in your opinion you felt that was 


17 related to the chain saw accident, and I 


18 believe your answer was that you didn't think 


19 so. 


20 Can you just give me a little bit 


21 of basis as to why that -- why you feel that 


22 way? Mainly because, as we had stated 


23 before, there is -- trauma and whatnot can 


24 cause cubital tunnel syndrome I believe as 
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you had testified earlier. So can you just 


clarify that a little bit for me as to what 


your basis is for why you feel that was not 


related to the accident? 
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A. I think the zone of injury for the 


accident was relatively distant to the area 


of the cubital tunnel, in the forearm as 


opposed to the elbow. So trauma to the area 


of the elbow would be suspected as a 


potential cause for cubital tunnel if that 


occurred. But I think this laceration was 


too distal to affect the nerve at the level 


of the elbow. 


On the other hand, even though 


it's not directly injuring the cubital 


tunnel, the need for that surgery which 


included the cubital tunnel arose after the 


accident which brought him to see me. So I 


suppose there's some relationship of the 


injury and the surgery that included the 


cubital tunnel, but I don't think the 


specific laceration injured the nerve in the 


area of the cubital tunnel. 


MR. LUMBER: Okay. That's all I 
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1 have. 


2 MR. ACCARDO: I don't have 


3 anything else. 


4 


5 


6 
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FURTHER EXAMINATION 


BY MR. BARCH: 


Q. Would it be fair to describe it, 


your last comment, as being there's an 


overlap in terms of timing but not a direct 


connection in terms of the injury and the 


location of the elbow, in relation to the 


elbow? 


A. Yeah. There's not a direct injury 


to the nerve at the level of the elbow. But 


the condition came to light potentially as a 


result of the evaluations we did for the 


laceration. 


Q. Well, there was a period of time 


before you did the surgery where you were 


kind of struggling to figure out why he was 


having the paresthesia and grip weakness in 


the hand. 


A. Yes. And I think the first time 


it was really brought up as a diagnosis was 
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when he saw my partner, Dr. Biafora, who it 


seems suggested that that was part of the 


cause of his ongoing symptoms. 


Q. And that was borne out during 


surgery? 


A. Yes. 


Q. Thank you. 


A. I think the findings there were 


borne out. 


FURTHER EXAMINATION 


BY MR. LUMBER: 


Q. Just one last follow-up. Any 


chance that any of the cubital tunnel 


dysfunction or ailment could have been any 


type of byproduct from the injury from the 


forearm, meaning from the injury of the 


forearm somehow caused this later injury to 


the cubital tunnel area? 


A. I just don't think the mechanism 


would -- that one incident would cause 


cubital tunnel. 


MR. LUMBER: Okay. Gotcha. 


MR. ACCARDO: I don't have 
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anything else. I think we're done. 


Signature? Waived or reserved? 


THE WITNESS: I can waive the 


signature. 


MR. ACCARDO: Thank you. 
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(DEPOSITION CONCLUDED AT 10:41 A.M.) 


* * * * * 
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STATE OF ILLINOIS ) 
) ss: 


COUNTY OF LAKE ) 


I, Jill S. Tiffany, CSR, 


Certified Shorthand Reporter, and a notary 


public in and for the County of Lake and 


State of Illinois, do hereby certify that 


DR. SCOTT SAGERMAN on October 15, 2013 was 


by me first duly sworn to testify to the 


truth, the whole truth, and nothing but the 


truth, and that the above deposition was 


recorded stenographically by me and 


transcribed by me. 


I FURTHER CERTIFY that the 


foregoing transcript of said deposition is 


a true, correct, and complete transcript of 


the testimony given by the said witness at 


the time and place specified. 
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I FURTHER CERTIFY that I am not a 


relative or employee or attorney or 


employee of such attorney or counsel, or 


financially interested directly or 


indirectly in this action. 


IN WITNESS WHEREOF, I have set my 


hand. 


Jill S. Tiffany 
Certified Shorthand Reporter 
Certificate No. 084-002807 
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