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IN THE CIl RCU T COURT OF COOK COUNTY, |LLINO S
COUNTY DEPARTMENT - LAW DI VI SI ON
PAUL R. DULBERG and THE PAUL
R. DULBERG REVOCABLE TRUST,
Plaintiff,
VS. No. 2022 L 010905
KELLY N. BAUDI N, et al,
Def endant s.
Zoom vi deo conference of the Hearing
hel d before the HONORABLE M CHAEL F. OTTO,

Courtroom 1407, taken pursuant to notice, comrencing
at 11:15 a. m, Thursday, Septenber 21, 2023.

Reported by: Connie L. Janes, CSR
Li cense No. 084.002510
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APPEARANCES

ALL PARTI ES APPEARI NG VI A ZOOM VI DEO CONFERENCE:

FOR PLAI NTI FF:
ALPHONSE TALARI CO LAW OFFI CES
BY: MR, ALPHONSE TALARI CO
707 Skoki e Boulevard - Suite 600
Nort hbrook, Illinois 60062
(312) 808-1410

FOR DEFENDANT ALLSTATE:
AMUNDSEN DAVI S
BY: MS. M CHELLE TI NAJERO

150 N. M chigan Avenue - Suite 3300

Chi cago, Illinois 60601
(312) 894-3200

FOR DEFENDANTS OLSEN, W LLETTE & YALDEN
LEW S BRI SBO S Bl SGAARD & SM TH
BY: MR JASON JOCHUM
550 W Adans Street - Suite 300
Chicago, Illinois 60661
(312) 345-1718
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THE COURT: Good norning. Wuld everyone pl ease
identify thensel ves for the record?

MR. TALARI CO. Good norning, Your Honor.

Al phonse Talarico. | represent the Plaintiffs.

MS. TINAJERO. Good norning, Judge Oto. M nane
is Mchelle Tinajero. | represent Allstate Property
and Casualty Insurance Conpany.

THE COURT: Thank you.

M. is it M. Jochun?
MR. JOCHUM  Jochum Your Honor. Sorry.
THE COURT: All right. Good norning.

MR. JOCHUM Jason Jochum representi ng what we
refer to as the O sen Defendants, Joseph O sen, Craig
Wl lette and Raphael Yalden. They were dism ssed
earlier, but 1"mjust observing because we're still on
appeal .

THE COURT: Thank you. | see we are also joined
by M. Dul berg, individually, as well as Thonmas Kost,
KOST, who is identified in his Zoom wi ndow as, the
quote, full trustee of Paul R Dul berg Revocabl e Trust,
unquot e.

We're up today for hearing on Allstate's
Moti on For Sunmary Judgment, which has been fully

briefed. Anything to discuss before we nove forward
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with that hearing?

M. Talarico for the Plaintiff?

MR. TALARI CO. Judge, no, nothing.

THE COURT: Ms. Tinajero, ready?

MS. TINAJERO. Yes, Your Honor.

THE COURT: Okay. You'll have the first and | ast
wor d.

I will say for the record I have read the
briefs, | have, of course, reviewed the exhibits as
well as the authority that the parties have cited. So
no within should feel that they need to read their
brief to me, but I will, of course, give both sides an
opportunity to be heard.

Ms. Tinajero, it's your notion, you'll have
the first and | ast word.

MS. TINAJERO  Thank you, Your Honor. | wll
keep it brief this norning since you have gone through
the briefs.

ARGUMENT BY
MS. TI NAJERO:

The argunents set forth in our Mtion For
Summary Judgnent are very straight forward. You know,
as to the unsigned agreenent, the position Plaintiffs

have taken that a party is bound by and, therefore, can
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breach an unsi gned, undated agreenent is a legally
fl awed position. Sinply put, Allstate cannot be bound
by an unsi gned agreenent.

As to the binding nediation agreenent, which
I's the only executed valid agreenent between the
parties, which is undisputed, to the extent terns were
nodi fi ed and/ or admtted between the unsi gned agreenent
and the executed binding nediation agreenent, it is not
all eged Allstate does not maintain that it played any
role in drafting anything about the nediation
agreenent. And, inportantly, such anmendnents were nade
before the binding nmediation was execut ed.

Addi tionally, the nonetary paraneters set
forth in the agreenent remmins the sane in both the
unsi gned agreenent and the executed bi nding nmediation
agr eenment .

The damage that Dul berg identifies in the
conpl aint, you know, in an amount in excess of $261, 000
do not flow from any breach conpl ai ned of as agai nst
Allstate. And it's our position that there are no set
of facts under which Dul berg can prove a breach of an
unsi gned agreenent or the executed binding nmediation

agreenent.
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Further, Dul berg executed a release, which is
attached to our Mdtion For Summary Judgnment. The terns
of the release are clear, certain, free from doubt and
Dul berg admts to signing the release in his reply to
Al l state's affirmative defenses. That's all | have,
Your Honor.

THE COURT: Thank you, Tinajero.

M. Talarico?

ARGUMENT BY
MR. TALARI CO

| think I would like to start in reverse
order. | would like to address, Judge, the rel ease.

M. Dulberg -- | filed on behal f of
M. Dul berg, he signed a counter-affidavit, which was
sent to the Court and | believe it's actually been
delivered personally to your courtroomtoday. It was
filed yesterday. M. Dul berg had been sick for a few
days and he coul dn't cooperate or give me any of his
time, but I filed it yesterday and it's in opposite to
the rel ease, the reasons why the release i s not
effective. His reasoning is that he was forced to do
this against his will.

In his counter-affidavit he indicated, and I

t hi nk copied transcripts of e-mails that he received
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fromhis own attorney forcing -- telling himthat if he
didn't sign the release, the Judge would hold himin
contenpt and he would be jailed, different than the
general terns of contract by signing a rel ease, which
Is a contract, under those terms cannot be enforced
agai nst the person that's being threatened with jail,
and/ or being held in contenmpt. Plus, that particular
rel ease makes no sense, Judge.

If you really think about all of the things
they talk about in their notion and affidavit,
especially the affidavit.

| would like to bring up the fact that the
statenent, the affiant says the noney was paid and then
the rel eases were sent out to be signed. Judge,
woul d ask you to take judicial notice that insurance
conpani es do not pay first and then send out rel eases.

Furthernore, since this matter was already
adj udi cated and an order was entered by the arbitration
judge, there was no need for a release; that Allstate
had paid, according to their own affidavit, and now
they're trying to enforce and ask for and force
M. Dulberg to sign a release. | think that brings up
a consi derabl e anmobunt of questionable contrary facts

just on its own, Judge.
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So | would hope that you would contenpl ate
what |'m saying and see that summary judgnment is so
| nappropriate, that's just one of hundreds of things
that we are at different ends of the spectrumon. And
| think that's all been supplied to Your Honor, but,
nost inportantly, this release issue, it is contrary to
the logic that the noney was paid first and rel eased.
In my practice, Judge, but |'ve never settled with an
I nsurance conpany that would pay first and then ask for
a release. That's all | have to say today, Judge.
Thank you.

THE COURT: Okay. M. Talarico, the only
argunment you want to make today is a brand new ar gunent
based on, | believe, duress that did not appear
anywhere in your response brief. It is based
exclusively on an affidavit that was filed yesterday
and hand delivered to the Court m nutes before this
proceedi ng began.

That's the only argunent you want to make?
You don't want to address anything that Ms. Tinajero
spelled out in the notion or the reply regarding the
enforceability of an unsigned agreement, which is the
entire basis of Count 5? | just want to nake sure that

you have a full opportunity to make whatever argunents
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you w sh.
FURTHER ARGUMENT
BY MR. TALARI CO

First, | would like to get back to the
rel ease. The release was filed yesterday, Your Honor.
It was filed and it was accepted. | sent it out to
Your Honor this nmorning at about 6:00 a.m wth the
attached exhibits and all the other counsel of record.
What response | got was please send a hard copy from
your support staff. So | had a hard copy delivered to
the courtroom today, but this was filed yesterday.

Judge, this was filed pursuant to, and |
think it's clear there, Subsection C of the Mtion For
Summary Judgnent. |I'mallowed to do that, Your Honor.
And | just conplied with the statute, 735 5 -- Wel I,
you know, Judge, better than | know.  But 105
Subsection C says | can file counter-affidavits up to
the time of hearing and | did that.

So | don't think I violated anyone and |
tried -- | sent a nessage to everybody that if anybody
objects, they want nore tine to review, they want nore
time to respond, we have no objection. And | also --
counsel suggested the reason why M. Dul berg is here

because i f the Court wants to examne himas to the
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affidavit, he's nore than willing to answer questions
of the Court.

THE COURT: This is not an evidentiary hearing.

MR. TALARICO. You're right, Your Honor. | just
made t hat option.

THE COURT: The other question |I asked you, and,
agai n, you focused exclusively on this 11th hour
affidavit, which only addresses the effectiveness of
the release, | want to make sure that you've had the
opportunity to address today, if you choose, because |
didn't see anything really in your brief that addresses
why the draft agreenent attached as Exhibit 6B to the
conpl ai nt woul d be enforceabl e?

MR. TALARICO Wy it wouldn't be enforceabl e?
s that what you said? |'msorry.

THE COURT: Wiy it woul d be enforceabl e because
that's your claim Count 5 is for breach of contract.

MR. TALARI CO  Yes, Judge.

THE COURT: The breach that you claimin
Par agraph 106 is that Defendant breached the contract
by not following the ternms regardi ng anendi ng the
contract, but the only amendnents that you cite are the
changes between Exhibit 6B and Exhibit 11. So for

there to possibly be a breach of contract, Exhibit 6B
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must have been enforceable, otherw se you can't

possi bly have a claimfor its breach. And Ms. Tinajero
on behalf of Allstate has argued in the notion and the
reply that because Exhibit B was unsigned it was not
enf orceabl e.

THE COURT: Judge, Exhibit B was the only exhibit
permtted by the bankruptcy court. It was presented to
t he bankruptcy judge as unsigned and the bankruptcy
j udge, Judge Lynch, said to the trustee "sign the
contract and you can go forward." Trustee never signed
it. They refused to sign -- They didn't actually
refuse to sign it, but he didn't. Then another
contract appeared.

One of the things we said, Judge, is that
this matter -- this binding nmediation agreenent had
been already presented to the trial court judge maybe
6 nonths before. So there's all of these issues of
what's the valid contract, nanmes are changing fromthe
Def endant being liable, the contract now says a
relative of the Dulbergs is liable to Paul, but there's
a person, David Dul berg, he exists.

Agai n, the bankruptcy judge saw an unsi gned
contract and told and instructed his trustee to sign

it.
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We have an enforceable contract, | believe.

And | think that the fact that all of these things were

done -- and forgive ne, Judge, because | don't practice
bankruptcy -- but in violation of the stay that had
been in effect that whole tine. | think that with al

of those issues | should be allowed as representative
of the Plaintiff to do sone discovery upon to see
really what the truth of the matter is, we've had

al | egati ons back and forth.

THE COURT: You said that the bankruptcy court
directed the trustee to sign the agreenent. So what
possi bl e rel evance can any prior alleged violations of
the stay have to do with Allstate's liability under any
contract?

MR. TALARI CO  Judge, the terns of the contract,
we say that the signed contract is a contract. The
ternms of the contract as accepted and signed by all the
parties were -- when | say parties | mean Dul berg
denies he signed it, but, anyway, the terns of the
contract are sufficient, they say that the breach is
that they changed the terns of the contract fromthe
contract they presented to the Court; that the plain
| anguage of the contract says if you do this you have

to do it, you have to submt hard copies, you have to
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do it in advance, | think it's 2 weeks, you have to get
perm ssion by the ADR. None of that was done. And
both Baudin and the attorney for Allstate were
participants in that. So | believe that's a breach of
contract.

THE COURT: M. Talarico, that assumes that the
unsi gned contract was enforceable. Wat factual or
| egal support do you have for that proposition because
| saw not a single case cited in your brief at all?
And the extensive factual recitation appears conpletely
irrelevant. So what did you point ne to that |
overl ooked in your brief that provides factual or | egal
support for the proposition that the unsigned contract
i s enforceabl e?

MR. TALARICO  Judge, | will rest now | said
what | have to say. Wat | pointed you to was the fact
that the only contract enpowered was the unsigned one.
So I'"'mgoing to stay on that and |I'm finished talking.
Thank you, Judge.

THE COURT: Thank you, M. Tal ari co.

Ms. Tinajero, if you w sh?
FURTHER ARGUNENT
BY MS. TI NAJERO

Judge, just briefly. | will say as to the
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counter-affidavit that was filed this norning, or at
| east a courtesy copy of which we only received this
norning, it's Allstate's position it should be
stricken.
A briefing schedule was entered in this case.
Dul berg, Plaintiff's counsel received an extension of
time to file his response. But, nore inportantly,
procedural matters aside, all the information contained
in the counter-affidavit it doesn't create a genuine
issue of material fact as to Allstate's breach of an
unsi gned agreenent:
Any representations that the Baudin

Def endants made or the O sen Defendants nmade to Dul berg
in the course of the binding nediation proceedi ngs, any
execution of the binding nmediation agreenment or in
Dul berg's execution of the rel ease have no bearing on
the specific claimagainst Allstate here, which is
breach of an unsigned contract. That's all, Your
Honor .

MR. TALARI CO.  Your Honor, may | respond?

THE COURT: You had a full opportunity to argue,
M. Talarico, but in the interest of making a conplete
record, what did you wish to say, bearing in mnd that

Ms. Tinajero wll have the |ast word?
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FURTHER ARGUNMENT
BY MR, TALARI CO
Yes. |'mrepeating nyself but --

THE COURT: Then why are you taking everybody's
time if all you're going to do is repeat yourself?

MR. TALARI CO. One sentence, Judge, will be all I
want .

l"mallowed to do that pursuant to 735 ILCS
5/ 2-1005(c). Thank you, Judge.

THE COURT: All right. You did, indeed, repeat
yoursel f, but | suppose if you wanted to say that a
second tinme for the record, fine.

COURT" S RULI NG
ON THE MOTI ON:

Plaintiff's counsel is correct, Section 2
1005 of the Illinois Code of Civil Procedure, 735 |ILCS
5/ 2-1005, Subparagraph (c), does pernmt an opposing
party to, quote, prior to or at the time of the hearing
on the notion file counter-affidavits, unquote.

| remain unconvinced of the wi sdom of that
provision of the Illinois Code of Civil Procedure, but
there's not hing unconstitutional about it and judges
don't ignore or overlook a statute sinply because they

can't understand why in the world that woul d be the
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| aw. So, yes, there is nothing procedurally inproper
about launching an affidavit at the opposing parties
and the Court hours before a hearing on a fully briefed
Motion For Summary Judgnment. So | have received the
affidavit.

The affidavit, as | said, essentially seeks
to lay ground work for a claimof duress in executing
the release. | don't see anything about duress by
Allstate and | don't see anything in the affidavit, nor
have | heard anything in counsel's argunent today, that
woul d suggest that Allstate was not entitled to rely on
the release, but the release issue is only one of the
argunments that Allstate nakes in support of its Mdtion
For Sunmary Judgnent.

Even if | were to find that there were an
| ssue of material fact as to the enforceability of the
rel ease, Allstate is entitled to summry judgnent on
Count 5 of the conplaint as pled because the only
breach of contract that the Plaintiff alleges is
failure to follow, quote, the terns regardi ng anendi ng
the contract. But the only anmendnents of the contract
that the Plaintiff identifies are changes from an
unsi gned version of the contract to the final signed

version of the contract.
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The Plaintiff provides no authority to
support the proposition that the unsigned contract was
bi nding on Allstate or anyone else. And if the
contract, itself, was not binding, definitionally the
ternms regardi ng amendi ng the contract, quote, unquote,
cannot have been bind. There is no other breach pled.
So Allstate ask entitled to sunmary judgnent.

In addition, even if hypothetically, because
| understand M. Talarico's point, that the unsigned
version of the contract was the version presented to
t he bankruptcy judge in advance, even if theoretically
t here m ght be some potential claimfor hoodw nking the
bankruptcy judge, or sonething like that, | don't know
what it would be, even if hoodw nking the bankruptcy
j udge, quote, unquote, were a basis for finding a
contract enforceable, even so the breaches that the
Plaintiff clainms did not cause any injury.

M. Talarico notes that there were a few
changes and one does appear to have introduced a
t ypographical error in terns of the individual who
woul d be responsible to the Plaintiff, but both
contracts, the unsigned and the signed, were identical
as far as Allstate's obligation and there is no

suggestion, there is not even any suggestion, |et alone
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an issue of material fact that Allstate paid the ful
anpunt that it was obligated to pay under either
version of the contract.

So Allstate is entitled to summary judgnent
not only on the grounds that there was no breach, but,
even if there were a breach, there was no injury.

The notion for summary judgnment is granted in
its entirety.

And the parties will have to rem nd ne, |
don't believe there are any other parties renmaining,
but, perhaps, |'moverl ooki ng soneone.

M. Talarico, to your know edge are there any
ot her party defendants remaining in the case?

MR. TALARICO. Not at this nonent, Your Honor.
There are no nore, you' ve already rel eased everyone.

THE COURT: Okay. So then today's order will be
final and appeal abl e.

Ms. Tinajero, |I'lIl ask you to draft a short
witten order. It doesn't need to say anything nore
than that the parties appearing on Allstate's Mtion
For Summary Judgnent, Court having heard argunent of
bot h sides, having considered all briefs and al
exhibits, including the recent affidavit by Plaintiff

Paul Dul berg grants sunmary judgnent for the reasons
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stated on the record. This is a final and appeal abl e
order.
Thank you, everybody. Have a good day.
We're in recess.
M5. TINAJERO  Thank you, Judge.
MR. TALARI CO.  Thank you, Your Honor.

(Wher eupon the hearing concluded at 11:40 a. m)
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REPORTER S CERTI FI CATE

I, CONNIE L. JAMES, CSR No. 084.002510,
Certified Shorthand Reporter, certify:

That the foregoi ng proceedi ngs were taken before
me at the tinme and place therein set forth;

That all statenents nmade at the tinme of the
hearing were recorded stenographically by nme and were
thereafter transcri bed;

That the foregoing is a true and correct
transcript of ny shorthand notes so taken;

| further certify that I amnot a relative
or enpl oyee of any attorney of the parties, nor
financially interested in the action.

| decl are under penalty of perjury under the Laws

of Illinois that the foregoing is true and correct.

Dated this 2! W%%@j

CONNI E L. JAMES, CSR No. 084.002510
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