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1 Q. They declined the case? 1 Q. What was the general nature of the reason
2 A. They declined the case. 2 for the need for a lawyer?
3 Q. Did they tell you why they declined the 3 A. Drug possession.
4 case? 4 Q. Were you convicted of it?
5 A. No. 5 A. Yes. | pled guilty.
6 Q. You next went to the Popovich firm? 6 Q. That was a Cook County case, then?
7 A. Yes. 7 A. No. It was a McHenry County case.
8 Q. They took the case? 8 Q. The lawyer was in Des Plaines, though?
9 A. Yes. 9 A. Yes.
10 Q. They, ultimately, filed a lawsuit against 10 Q. But he represented you in McHenry County
11 Gagnon and the McGuires on May 15, 2012; is that | 11 in criminal court?
12 right? 12 A. Yes.
13 A. Yes. 13 Q. Throughout the case you met with the
14 Q. You reviewed the lawsuit and approved it, 14 lawyer?
15 correct? 15 A. Afew times.
16 A. ldidn't -- | never got anything to 16 Q. While Popovich represented you in the
17 review. 17 underlying personal injury case, did you ever
18 Q. Did you ever read the lawsuit? 18 communicate with any other lawyers about your case?
19 A. No. | was never given any paperwork. 19 A. Attheend, yes.
20 Q. Back to the incorporation of Sharp. What 20 Q. Popovich withdrew sometime in March 2015?
21 interaction did you have with corporate lawyers when | 21 A. Correct.
22 they were first retained? 22 Q. And Brad Balke entered his appearance on
23 A.  McAndrews? 23 March 19, 2015. Does that sound correct?
24 Q. Correct. 24 A. Thatis correct.
Page 34 Page 36
1 A. What relationship? 1 Q. Popovich also withdrew that day, right?
2 Q. What experience did you have with 2 A. ldon't know if it was on the same day.
3 McAndrews when you first retained them? 3 I'd have to look at the paperwork.
4 A. He was good. 4 Q. Besides Mr. Balke, had you talked to any
5 Q. How often did you meet with him or speak | 5 other lawyers towards the end of the relationship
6 to him? 6 with Popovich?
7 A. Once a year. 7 A. Yes.
8 Q. Did he file corporate returns or other 8 Q. How many?
9 documents for the company? 9 A.  Hundreds.
10 A. No. | had to file them. He just made 10 Q. Hundreds of lawyers?
11 sure they were all done right, | believe. 11 A. I'm not kidding. Yes.
12 Q. Have you ever had occasion to hire a 12 Q. Did you ask those lawyers to take your
13 criminal lawyer? 13 case?
14 A. 1didin 1990. My mom and dad had to 14 A. | asked them to review it.
15 hire one. Not me. 15 Q. Did any of them take the case?
16 Q. Did you hire a criminal lawyer for your 16 A. No.
17 mom and dad? 17 Q. They all reviewed it, though?
18 A. No. They hired one for me. 18 A. Yes. Most took the time to review it.
19 Q. Who was that? 19 Q. Did any of them tell you why they didn't
20 A. Give me a second. You're digging back 20 want to take the case?
21 farin my memory. Driscoll was the last name. 21 A. There were different reasons | got from
22 Q. This was a McHenry County-based criminal 22 various. Some people just didn't get back to me and
23 lawyer? 23 some people wrote me letters. | think | gave you
24 A. No. Des Plaines. 24 some of those. But | got various reasons back from
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1 attorneys. 1 A. Yes.
2 Q. Idon't recall seeing any lawyers, but | 2 Q. Who was that?
3 would ask you to search for those. 3 A. There was at least three firms downtown
4 MS. WILLIAMS: We'll search for those. I'll 4 here right near the Daley Center that | came down to
5 make a note. 5 see and | don't remember their names, but they -- |
6 BY MR. FLYNN: 6 got the same thing out of all three of them.
7 Q. Asyous sit here, do you recall the basis 7 Q. Did any of the lawyers give you any other
8 for any attorney declining to take your personal 8 reason for declining your case?
9 injury case over from Popovich? 9 A. Mostly it was because they knew Popovich
10 A. Say that again. 10 or it was the McGuire settlement.
11 Q. Asyou sit here today, do you recall any | 11 Q. Did any lawyer tell you that they didn't
12 of the reasons why any attorney declined to take | 12 want to take your case because there was
13 your personal injury case over from the Popovich | 13 questionable liability against David Gagnon?
14 firm? 14 A. No.
15 A. Yes. 15 Q. Did any lawyer tell you that there was
16 Q. What were those reasons? 16 questionable liability against the property owners,
17 A. lremember a few. One | was looking at | 17 the McGuires?
18 local lawyers in McHenry County and | was told | 18 A. No.
19 like -- | can name them. My sister was married to | 19 Q. We're jumping ahead, but did you have
20 him. 20 different lawyers that handled a binding arbitration
21 Anyway, | was told if Tom Popovich says |21 or binding mediation for you in the underlying case?
22 you don't have a case, you don't have a case and | 22 A. Yes.
23 we're not even going to look at it. That | gota 23 Q. Their name was Baudin?
24 ot of it. 24 A.  Yes.
Page 38 Page 40
1 Q. That's one reason. Any others? 1 Q. Why did Brad Balke not handle the binding
2 A. Thatl gotlocally a lot of. As | 2 arbitration?
3 started to work away from local further out finding 3 A. |fired him.
4 attorneys, the thing was your decision to settle 4 Q. When did you fire Brad Balke?
5 with the McGuires was a mistake and we don't take it| 5 A. I'd have to look at the dates. I'm not
6 because of that. 6 sure, exactly.
7 Q. Who said that? 7 Q. Why did you fire him?
8 A. Sal Ferris. 8 A. Because he forced me to undergo the exact
9 Q. When did you speak to Sal Ferris? 9 mediation at the McHenry County court in front of
10 A. ldon't know the exact date. 10 Judge Meyer that Hans Mast set up that |
11 Q. When did he -- 11 specifically said no to.
12 A. He wasn't the only one. 12 Q. When was this mediation?
13 Q. When did he say that to you, that you 13 A. I'd have to look at the dates again.
14 just described? 14 Q. Was it a pretrial conference?
15 A. He said it in a letter and he said it on 15 A. Yes.
16 the phone and he sent me an e-mail, | think. | 16 Q. You actually attended this pretrial
17 don't remember the ways that he contacted me. I'd | 17 conference?
18 have to go back and look. 18 A. Yes, | did.
19 MS. WILLIAMS: We'll find it. 19 Q. What happened?
20 BY MR. FLYNN: 20 A. said no.
21 Q. Besides Sal Ferris, can you recall any 21 Q. You said no about what?
22 other attorney, specifically, that told you they 22 A. They offered an amount of money and |
23 wouldn't take the case because of your settlement 23 said no.
24 with the McGuires? 24 Q. The defendants offered an amount of
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1 money? 1 Q. That's a good idea.
2 A. Yes 2 Did you ever retain the Daley Disability
3 Q. Was this before or after the McGuires 3 Law Firm?
4 settled out of the case? 4 A. NO.
5 A. They were settled. 5 Q. Did you have any relationship with Daley
6 Q. So there was an offer of settlement from 6 Disability --
7 David Gagnon or his insurer? 7 A. Yes.
8 A. Yes. 8 Q. --Law? Let me finish it before you
9 Q. Do you recall what that amount of money 9 answer. | know you're anticipating what you think
10 was? 10 I'm going to say, but it might not come out the way
11 A.  $50,000. 11 you think. Either way, she can't take down both of
12 Q. You refused the offer? 12 us talking over each other.
13 A. Yes. 13 What relationship did you ever have with
14 Q. Why did that cause you to fire 14 the Daley Disability Law Firm?
15 Brad Balke? 15 A. They stepped in as a substitute counsel
16 A. He wouldn't take it any further than that 16 for the law firm that | did hire.
17 and he agreed to when | hired him. He agreed that | 17 Q. You originally hired some other law firm
18 that was not going to be the end of it and then he 18 to represent you in connection with social security
19 changed his tune, and | said, you know what --and | 19 disability?
20 the other thing was, | finally got through to the 20 A. Yes.
21 Baudins who | wanted to take the case because they | 21 Q. What was the name of that original law --
22 had helped my family -- his dad helped my family 22 A. The lady's ladies name was
23 many eons earlier. 23 Margaret Bradshaw.
24 Q. Did you ever talk to Brad Balke about the 24 Q. You terminated your relationship with her
Page 42 Page 44
1 liability or lack of liability by the McGuires, the 1 one way or another?
2 property owners in the case? 2 A. No.
3 A. ldon'tthink so. We were on the Gagnon 3 Q. Why did Daley Disability Law substitute
4 case. 4 in for her?
5 Q. You didn't discuss the McGuires? 5 A. lwas told by -- | have to go back and
6 A. There may have been a word or something, | 6 look at the communications exactly how it happened,
7 but that's not what he was there for. 7 but | was told that, basically, they are going to be
8 Q. He never gave you an opinion one way or | 8 taking over the hearing part of it. | don't know
9 the other whether the settlement was appropriate? 9 why. |don't know whether they sub out work. |
10 A. Idon't believe Brad did, no. Like | 10 don't know how it works.
11 said -- | don't think he did. 11 Q. Would it be fair to say that you first
12 Q. At some point after your accident did you | 12 retained Ms. Bradshaw in 2012 sometime?
13 hire the Daley Disability Law Firm? 13 A. I'd have to go back and look.
14 A. Yes. 14 Q. Is that approximately when you applied
15 Q. Was that for -- 15 for social security?
16 A. ldidn't hire. 16 A. It sounds like it.
17 Q. | know you're anticipating what I'm 17 Q. The Daley Disability Law Firm came in
18 saying. 18 sometime in 2012 as well?
19 A. | was trying to correct myself. | did 19 A. ldon't know exactly when. |don't know.
20 not hire. 20 Q. Would it be 2012 or 2013?
21 Q. Either way, let me try to get out my 21 A. | know that they were there and -- | know
22 question before you raise any kind of response, just| 22 that something had to be signed when we went in for
23 so she can take down -- 23 the hearings. Margaret Bradshaw had to sign
24 A. Count before | answer. 24 something for the judge allowing Daley Disability to
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1 represent me at the hearings. | don't know when 1 Q. Did Caroline McGuire give a deposition in
2 exactly they got involved. That's behind the 2 that case?
3 scenes. |didn't have anything to do with that. 3 A. | believe so, yes.
4 Q. Did you file for bankruptcy while your 4 Q. Were you present for that dep?
5 personal injury case was pending? 5 A. No.
6 A. Yes. 6 Q. What about Bill McGuire's deposition?
7 Q. When did you file for bankruptcy? 7 A. | was not present.
8 A. I'd have to look at the paperwork again, 8 Q. Did you e-mail back and forth with
9 but | don't believe that was until, | want to say, 9 Hans Mast a fair amount during the Popovich firm's
10 about eight or nine months, but I'm guessing, after 10 representation of you?
11 the McGuire settlement. 11 A. By "fair amount," what do you mean?
12 MS. WILLIAMS: The question was what month and| 12 Q. Did you regularly e-mail with Hans Mast?
13 year. 13 A. Yes.
14 BY THE WITNESS: 14 Q. Those e-mail communications have all been
15 A. |don't know exactly. I'd have to go 15 produced in this case?
16 back and look at the paperwork. 16 A. Yes.
17 BY MR. FLYNN: 17 Q. On to the exhibits. This will be 1.
18 Q. Did you hire a lawyer to represent you in 18 (WHEREUPON, a certain document was
19 a bankruptcy? 19 marked Exhibit No. 1, for
20 A. Yes. 20 identification, as of 02/19/2020.)
21 Q. Who was that lawyer? 21 BY MR. FLYNN:
22 A. David Stretch. 22 Q. Let me show you what's been marked as
23 MS. WILLIAMS: If it helps, we can stipulate to 23 Exhibit 1. These are one set of your Answers to
24 the date the bankruptcy was filed. 24 Interrogatories in our case, the current legal
Page 46 Page 48
1 MR. FLYNN: That's fine. | think we've got 1 malpractice case you filed against the Popovich firm
2 some e-mails that may reflect when it was. |just| 2 and Hans Mast.
3 wondered if he knew offhand. 3 Do you recognize this document?
4 MS. WILLIAMS: | can stipulate, at least, that | 4 A. Yes.
5 itwas 2014. 5 Q. We've been providing you with various
6 BY MR. FLYNN: 6 copies of the signature page in the case that's been
7 Q. You filed for bankruptcy while the 7 back and forth between me and your counsel.
8 Popovich firm was still representing you -- 8 | don't, frankly, know if this
9 A. Yes. 9 verification that's attached is the one that went
10 Q. - in the underlying case, correct? 10 with this document, but I'll just ask you, for the
11 A. Yes. 11 record, if these are your answers, that's your
12 Q. Sometimes I'll still pause in my question| 12 signature, and that this verification is accurate?
13 so if you could please pause before you answer. | 13 A. Thatis my signature on there, yes.
14 In the underlying case you answered 14 Q. What was the e-mail address you used
15 written discovery; is that true? 15 in the communication with Hans Mast?
16 A. |believe so. 16 A. Primarily it was pdulberg@comcast.net.
17 Q. Then you later testified at your 17 Q. His address was hansmast@comcast.net?
18 deposition January 24, 2013, correct? 18 A. And he switched it to at&t.net.
19 A. If that's the date, yes. 19 Q. Did you use some other e-mail address as
20 Q. Ultimately, David Gagnon was also 20 well?
21 deposed, true? 21 A. I may have accidentally e-mailed him a
22 A. Yes. 22 couple of times from a Yahoo account.
23 Q. Were you present for his deposition? 23 Q. In answering discovery in our case, the
24 A. No. 24 legal malpractice case, did you search through both
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1 of those e-mail accounts of yours? 1 A. Yes.
2 A. Inolonger have the Yahoo account. 2 Q. That's generally a fair summary of Hans'
3 Q. Did you search through the Comcast 3 opinion?
4 account? 4 A. Not quite exactly those words, but yeah.
5 A. Yes. 5 Q. The McGuires' liability as property
6 Q. Did you search for PDFs or attachments to 6 owners was questionable because based on Hans'
7 those e-mails that you produced? 7 analysis of the evidence, they did not control the
8 A. Everything that | got, | turned over. | 8 work or the manner of work of David Gagnon on the
9 had converted the e-mails to PDFs because Comcast| 9 date of the accident; is that a fair summary?
10 started purging the e-mails after so many years,so | 10 A. Depends on which time he said that.
11 I turned them all into PDFs. 11 Q. Did he say things like that over and over
12 MS. WILLIAMS: The question was what did you | 12 again?
13 search in your in box. 13 A. He did say things like that, yes.
14 BY THE WITNESS: 14 Q. Again, | don't want to go over the facts
15 A. Whatdid | search? 15 you already testified to with regards to the date of
16 BY MR. FLYNN: 16 the accident. At some point in time was
17 Q. Let me ask you a different question. 17 William McGuire swimming in the swimming pool?
18 You produced e-mails in this case? 18 A. Yes.
19 A. Yes. 19 Q. Was that an above ground pool or --
20 Q. You turned e-mails into PDFs and sent 20 A. Above ground.
21 them to your lawyer; is that right? 21 Q. Was there a fair amount of time during
22 A. Yes. 22 the day that Mr. McGuire was inside the house
23 Q. Some of the e-mails | reviewed have an 23 watching television?
24 icon that indicates there was a PDF or some other 24 A. Maybe -- he went inside the house for
Page 50 Page 52
1 attachment to the e-mail. Do you understand that? 1 probably about 45 minutes before the accident
2 A. Yes. 2 happened. | don't know that he was watching
3 Q. Did you produce the attachments to each 3 television.
4 of the e-mails in this case? 4 MR. FLYNN: Let's mark the next exhibit as 2.
5 A. We went through that. | produced the 5 (WHEREUPON, a certain document was
6 attachments that | still had. 6 marked Exhibit No. 2, for
7 Q. There were some that were not available, 7 identification, as of 02/19/2020.)
8 correct? 8 BY MR. FLYNN:
9 A. Yeah. When | looked at them, 99 percent 9 Q. Showing you what's been marked as
10 of them were already part of some other document | 10 Exhibit 2, which is an e-mail chain including
11 that we turned over. | think 100 percent of them. 11 e-mails from November 18, 2013, are these e-mails
12 Q. At some point in time while Hans was 12 between you and Hans Mast?
13 handling your case, did he start to communicate with | 13 A. ltlooks like it, yes.
14 you relative to his analysis of the McGuires' 14 Q. | think the time stamps on these e-mails
15 liability in the case? 15 go from the bottom, which would be page 2, to the
16 A. Yes. 16 top of the first page, correct?
17 Q. Did he start to generally advise you that 17 A. It's backwards, yes.
18 he didn't believe that there was a strong case for 18 Q. In the original e-mail at 1:28 p.m., did
19 liability against the McGuires? 19 Hans Mast relay to you a $5,000 settlement offer
20 A. Yes. 20 from the McGuires?
21 Q. Is it fair to say that Hans' opinion was 21 A. Which -- where are you at?
22 that the McGuires did not have liability in the case 22 Q. We're on Exhibit 2, which is also labeled
23 because they did not control the work that 23 as Bates label POP 181. At the bottom of the page,
24 David Gagnon was doing? 24 does Hans relay to you a settlement offer for
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1 $5,0007? 1 David was an independent contractor and that the
2 A. Yes. 2 McGuires weren't liable because they had hired
3 Q. He was telling you that the McGuires' 3 somebody outside even though it's their own son,
4 attorney offered to settle the case for $5,000? 4 he's an adult, outside to do the work and that they
5 A. Yes. 5 weren't responsible.
6 Q. Did you have an understanding that that 6 Q. By the way, how old was David at the time
7 was a settlement just for the McGuires, not 7 that this accident occurred?
8 including David Gagnon? 8 A. I'madding. If lwas 41 -- | don't know
9 A. Yes. 9 what his birthday is, but I'm assuming he would be
10 Q. Inthe e-mail Hans says, quote, "As we 10 44, 45.
11 discussed, they have no liability in the case for 11 Q. Isitfair to say that there were two
12 what Dave did as property owners. So they will 12 40-plus-year-olds, a 41- and a 44-year-old trimming
13 likely get out of the case on a motion at some 13 trees with a chainsaw in David's parent's backyard
14 point, so my suggestion is to take the $5,000 now." | 14 that day, correct?
15 Is that an accurate reading? 15 A. lwas notusingit. There was one
16 A. Of that sentence, yes. 16 44-year-old using a chainsaw.
17 Q. Is it fair to say that he suggested that 17 Q. You, the 41-year-old was holding some
18 you take the $5,000 but didn't force you to take it? | 18 branches for him?
19 A. It says, "So my suggestionis..." 19 A. Yes. Just before the accident, yes.
20 Q. Then did you respond to the e-mail? 20 Q. Up until this point in time when Hans is
21 A. Yes. 21 providing this legal analysis to you, you had a fair
22 Q. Hans replied again at 8:07 p.m. that same | 22 number of occasions to interact with lawyers, as
23 day, right? 23 we've discussed today, correct?
24 A. Yes. 24 A. Atthis point, the only lawyer that |
Page 54 Page 56
1 Q. He said, "Paul, whether you like it or 1 interacted with was the first one.
2 not, they don't have a legal liability for your 2 Q. I'm talking about in your lifetime. You
3 injury because they were not directing the work." 3 had a corporate lawyer, you had a criminal lawyer,
4 Is that right? 4 another personal injury lawyer --
5 A. Partofit, yes. 5 A. ldidn't hire --
6 Q. Was my prior summary of Hans' legal 6 Q. Let me finish. You had experience with
7 analysis a fair summary in view of these e-mails and 7 lawyers representing you up to this point in time?
8 his opinion that he relayed to you? 8 A. Yes.
9 A. | think it went further than this, and 9 Q. Did you have an understanding that
10 other things, but yes. 10 lawyers evaluate cases differently?
11 Q. As far as these e-mails, I've 11 A. Yes.
12 accurately -- 12 Q. And judges evaluate cases differently?
13 A. This e-mail, yes. 13 A. Sure. That's fair.
14 Q. What else did he tell you about the 14 Q. Would it be fair to say that some laws in
15 McGuires and why he didn't think they would be found | 15 our country are clearer and some are open to
16 liable in the case? 16 interpretation?
17 A. I'm pulling out of memory because | can't 17 A. | think all of them are.
18 quote which document it's off of. 18 MS. WILLIAMS: Objection. Calls for
19 Q. That's what we're here for. 19 speculation.
20 A. | can only give you the gist. 20 If you understand the question, you can
21 Q. I'll ask you for the exact language, but 21 answer it.
22 if you don't have it -- 22 BY MR. FLYNN:
23 A. At one point he defined what an 23 Q. Would you say, for example, that the tax
24 independent contractor is for me and he said that 24 code is a little more clearcut than common law
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Page 57

Page 59

1 that's created by cases and case precedent? 1 A. Do you want the Monday morning

2 A. I'm not real familiar with tax law. | 2 quarterbacking version or at the time?

3 have accountants for that. 3 Q. I'masking if at that time you felt that

4 Q. How about an easier question. The stop 4 he truly believed that the McGuires did not have
5 sign means that you stop, and if you go through it, 5 liability?

6 it's pretty clear that you're liable for a traffic 6 A. At the time | trusted him, yes. | hired

7 violation? 7 him to represent me, and yeah.

8 A. Il agree with that. 8 Q. You believed that he was relying his

9 Q. The legal liability for a property owner 9 honest legal opinion to you at that time?

10 in lllinois might be a little more complicated; is 10 A. Yes.

11 that a fair statement? 1 Q. Including on November 18, 2013?

12 A. |ldon't know. 12 A. Yes.

13 Q. Would it be fair to say, in your opinion 13 Q. You did not accept the settlement offer
14 or your knowledge of the law, the property owner 14 of $5,000 that he relayed to you on that day,

15 isn't necessarily liable because somebody is injured | 15 correct?

16 on their property? 16 A. Correct.

17 A. Are you talking about what | know now or |17 Q. Did you ultimately meet with Hans to
18 what | knew back when this was? 18 discuss the settlement offer?

19 Q. Atany time. 19 A. I think it was the day before this, but
20 A.  What | know now is in the circumstances 20 I'm not sure. It was either the day before or the
21 that we were in, they were very liable. 21 day after.
22 Q. I'mjust asking if -- just because 22 MS. WILLIAMS: | think the question was, did
23 somebody is injured on a property owner's property, | 23 you meet with him, at all, not the date.
24 they are not necessarily liable, correct? Other 24

Page 58 Page 60

1 factors are required too. 1 BY THE WITNESS:

2 MS. WILLIAMS: I'm going to object for -- he's 2 A. Yes.

3 not an expert and can't testify to legal analysis. 3 MR. FLYNN: Can we mark this as Exhibit 3,

4 BY MR. FLYNN: 4 please.

5 Q. As you sit here today, do you know 5 (WHEREUPON, a certain document was

6 whether a premises liability case involves multiple | 6 marked Exhibit No. 3, for

7 factors to prove liability against the property 7 identification, as of 02/19/2020.)

8 owner? 8 BY MR. FLYNN:

9 A. ldon't know. I'd say that's fair. 9 Q. Showing you what's been marked as

10 You're asking the wrong person for that. 10 Exhibit 3. Do you recognize this memorandum?

11 Q. It was Hans' opinion that the McGuires 1 A. Yes.

12 did not control the work based on the evidence, 12 Q. You may have seen it from the document

13 correct? 13 production that we made in this case. This is a

14 A. In my opinion? 14 memorandum drafted by Hans Mast, which purportedly
15 Q. That's not what I'm asking. 15 memorializes a meeting that he had with you on

16 Was it Hans' opinion -- 16 November 20, 2013.

17 A. lcan't-- 17 Does this refresh your memory as to when

18 Q. Let me just finish. 18 you met with him or if you met with him?

19 Did Hans tell you that it was his opinion 19 A. If he took the memorandum on the same
20 that the McGuires were not liable because they did | 20 day, then sure.
21 not control the work? 21 Q. Inthe memo Hans says, "l met with Paul
22 A. He said that right there, yes. 22 and his friend."
23 Q. Do you believe that he truly felt that 23 Do you see that?
24 way? That was his legal opinion? 24 A. Yes.
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1 Q. Did you meet with Hans and some third 1 A. Did I tell Paul?
2 person -- 2 Q. I'msorry. Did you tell Hans that?
3 A. Yes. 3 A. That | wanted to read the McGuires and
4 Q. --ator about this time regarding the 4 David Gagnon's depositions?
5 case? 5 Q. Yes.
6 A. Yes. 6 A. Yes, I did.
7 Q. Who was that friend? 7 Q. What was the purpose of your wanting to
8 A. Tom Kost. 8 review those depositions?
9 Q. Who is Tom Kost? 9 A. Hans had told me that what they said in
10 A. My brother. 10 their depositions meant that they had no liability.
11 Q. Not that it matters necessarily for 11 Q. You wanted to review the testimony to
12 privilege purposes, but can you tell me how Tom Kost | 12 determine whether you wanted to consider the $5,000
13 is your brother? 13 settlement offer; is that correct?
14 A. We have the same mom. 14 A. Right.
15 Q. He was with you and observed the meeting | 15 Q. Did you do that?
16 between you and Hans? 16 A. Eventually, yes.
17 A. Yes. 17 Q. Before you accepted the offer?
18 Q. The $5,000 settlement offer was 18 A. |think so.
19 discussed, correct? 19 Q. So sometime after this meeting on
20 A. Yes. 20 November 20, 2013 and before you accepted the
21 Q. Atthat time did Hans, again, relay his 21 settlement offer on January 29, 2014, did you review
22 opinion as to the questionable liability about the 22 those three deposition transcripts?
23 McGuires -- strike that. 23 A. Tl correct you. |did not accept the
24 Did he relay to you his opinion about the 24 offer on January 20th. | signed a release on
Page 62 Page 64
1 questionable nature of the McGuires' liability? 1 January 29th.
2 A. At the meeting with Tom, yes. 2 Q. Fair point. Did you read the depositions
3 Q. He advised you they maintain they were 3 between those two dates, November 20, 2013 and
4 not directing Dave's work. That was the McGuires' 4 January 29, 20147
5 position, correct? 5 A. Yes.
6 A. ldon't know that he stayed on that at 6 Q. Those are --
7 that meeting. At different times he gave different 7 A. | believe | asked him -- | don't know --
8 reasons. 8 it may be a little earlier because | don't know that
9 Q. The next line says, "Paul maintains the 9 | asked him before or after the meeting. | don't
10 McGuires controlled everything that Dave was doing." | 10 remember. I'd have to go back in the e-mails to
11 Is that an accurate reflection of your 11 give the date.
12 opinion? 12 Q. Some point in time between those two
13 A. Yes. 13 dates you read the deps?
14 Q. As yous sit here today, do you know if 14 A. | may have asked for them before. |
15 that statement is consistent with your own 15 don't know without seeing the e-mail. It was,
16 deposition testimony from the underlying case? 16 roughly, in the last quarter of that year, yes. Or
17 A. Yes. 17 the first month. | don't remember the first time
18 Q. We'll come back to that. Did you tell 18 that | asked to read them. | don't remember off the
19 Hans that you wanted to read the depositions of the | 19 top of my head.
20 McGuires and David Gagnon's depositions? 20 Q. Atany point in time did you ever grant
21 A. Say that again. 21 Hans authority to make a settlement demand in the
22 Q. Did you tell Paul that you wanted to read 22 case?
23 the depositions of the McGuires and Dave Gagnon's | 23 A. No.
24 depositions? 24 MR. FLYNN: Mark this as Exhibit 4.
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1 (WHEREUPON, a certain document was 1 offer to Hans Mast before Christmas Day, which would
2 marked Exhibit No. 4, for 2 be December 25, 2013?
3 identification, as of 02/19/2020.) 3 A. Right.
4 BY MR. FLYNN: 4 Q. Then did Hans mail to you a settlement
5 Q. Showing you what's been marked as 5 release by letter dated January 24, 20147?
6 Exhibit 4. This is a copy of the original complaint 6 A. I'd like to see the letter, but yeah, |
7 in this instant case. It reflects a filing date of 7 believe so.
8 November 28, 2017. 8 Q. [Ibelieveit's -
9 Is this your original legal malpractice 9 A. I believe he had to mail it a couple
10 complaint against the Popovich firm and Hans Mast? | 10 times because | didn't get it.
11 A. | believe so. 11 MR. FLYNN: Let's mark Exhibit 5.
12 Q. Did you review and approve the 12 (WHEREUPON, a certain document was
13 allegations in this complaint? 13 marked Exhibit No. 5, for
14 A. For the most part. | wanted to reword 14 identification, as of 02/19/2020.)
15 some things, but the lawyer, they do their thing. 15 BY MR. FLYNN:
16 Q. Atthe time you were represented by the 16 Q. Showing you what's been marked as
17 Gooch firm is when you filed this lawsuit, correct? 17 Exhibit 5. I'll represent to you that this is a
18 A. Yes. 18 copy of the second amended complaint that you filed
19 Q. Directing your attention back to 19 in this case by your new lawyers, your current
20 Exhibit 1, if you still have it. If you could turn 20 lawyers. If | could direct your attention to
21 to page 10. 21 Exhibit D attached to this Exhibit 5.
22 The answer to Interrogatory No. 24 22 Is Exhibit D a January 24, 2014 cover
23 indicates that on November 4, 2013, Mast was granted | 23 letter from Hans Mast to you enclosing the general
24 authority to investigate a settlement but a specific 24 release and settlement agreement from defense
Page 66 Page 68
1 dollar amount was never provided. Do you see that?| 1 counsel for Caroline and Bill McGuire?
2 A. He was verbally granted authority to 2 A. That's what it says.
3 investigate, yes. 3 Q. In the letter did he ask you to -- it
4 Q. Who did you want him to investigate a 4 looks like it might be a typo. It says, "Please
5 settlement with? 5 release and return it to me in the enclosed
6 A. The McGuires. 6 self-addressed stamped envelope at your earliest
7 Q. Just the McGuires or the McGuires and -- 7 convenience."
8 A. He wanted to doit. |didn't. | said, 8 A. Right, but | believe it was just a
9 "If you want to look at that, go ahead." 9 release -- it was all tied into one.
10 Q. Did you grant him authority to 10 Q. This letter is unsigned. Did you receive
11 investigate a settlement with David Gagnon as well? | 11 the letter unsigned?
12 A. Idon't know if | did or not, off the top 12 A. Did | receive this unsigned?
13 of my head, but that would have been much later. 13 Q. Yes.
14 Q. Eventually did you tell Hans that you 14 A. Yes.
15 would agree to accept the $5,000 settlement offer 15 Q. Have you ever seen a signed copy of this|
16 from the McGuires? 16 letter?
17 A. Eventually did I tell him that? 17 A. No.
18 Q. VYes. 18 Q. If I could direct your attention to the
19 A. Yes. 19 next page of Exhibit D. Is that page 1 of the
20 Q. When did you tell him that? 20 general release and settlement agreement?
21 A. | want to say just before Christmas in 21 A. Exhibit D?
22 December of 2013. 22 Q. Correct.
23 Q. There's no doubt in your mind that you 23 MS. WILLIAMS: Turn the page.
24 relayed your acceptance of the $5,000 settlement 24
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1 BY MR. FLYNN: 1 A. | believe | contacted Hans again.
2 Q. s this what you received attached to the | 2 Q. Besides Hans, did you talk to anyone
3 cover letter? 3 else?
4 A. ldon'tthink so. Let me see. Yes, this 4 A. No.
5 looks like it because it's got these things | 5 Q. Was there anything preventing you from
6 remember. 6 seeking a second opinion from some other lawyer at
7 Q. When did you receive this letter and the | 7 thattime?
8 attachment? 8 A. No.
9 A. lwould say | wrote back on January 29th | 9 Q. Directing your attention to Exhibit E
10 and | probably got it that day, signed it and sent | 10 attached to the second amended complaint, the second
11 it back. 11 amended complaint, again, being Exhibit 5. Is this
12 Q. The copy of the release is also unsigned.| 12 an e-mail from you to Hans on January 29, 2014?
13 It's attached as exhibit -- part of Exhibit D to 13 A. This is the e-mail chain between me and
14 your second amended complaint. 14 Hans, yes.
15 Do you see the signature lines and the 15 Q. Down below at the bottom of the page,
16 notary signature here that's missing? 16 January 29 at 10:51 a.m., it appears that you were
17 A. Yes. 17 questioning Hans regarding some of the language in
18 Q. s this the document that you signed and | 18 the release, including social security disability
19 sent back to Hans Mast? 19 check boxes. Do you see that?
20 A. The document that | signed had my 20 A. Yes.
21 signature. 21 Q. Hans responded to you and then at the top
22 Q. I'masking if this is the same document |22 of the page here at 1:59 p.m. it says, "Okay, it's
23 that you signed and sent back to him? 23 signed and in the mail."
24 A. Yes. 24 A. Correct.
Page 70 Page 72
1 Q. Right now we don't have a signed copy. | 1 Q. What did you mean by that?
2 don't know that I've seen one in the case. 2 A. |signed it and mailed it.
3 MS. WILLIAMS: Can we go off the record for a 3 Q. Did you -- where did you mail it from?
4 second? 4 A. My home.
5 MR. FLYNN: Sure. 5 Q. How did you do that?
6 (WHEREUPON, discussion was had 6 A. Put a stamp on the envelope and put it in
7 off the record.) 7 the mailbox, put the flag up and waited for the
8 BY MR. FLYNN: 8 mailman.
9 Q. Is there any doubt, in your mind, that 9 Q. Is the mailbox attached to your home or
10 Exhibit D is the letter and attachment that you 10 isit--
11 received from Hans Mast? 11 A. It's out on the street.
12 A. No. I believe that this is it. 12 Q. You walked down there and you put the
13 Q. You signed some copy of this release and 13 mail -- the envelope in the mailbox, put the flag up
14 sent it back to Hans on January 29; is that correct? 14 and --
15 A.  Yes. 15 A. Thatis correct.
16 Q. You accepted the settlement offer prior 16 Q. Your understanding of signing that
17 to Christmas and presumably defense counsel or Hans | 17 release and sending it back to your lawyer was that
18 drafted the settlement release and then Hans mailed 18 you would agree to take the $5,000 settlement,
19 it to you, correct? 19 correct?
20 A. Yes. 20 A. Yes.
21 Q. Atany point in time from December 25th 21 Q. Hans didn't deliver the letter to you
22 until you received this settlement release, did you 22 personally. He mailed it to you, correct?
23 contact any lawyer to discuss whether it would be 23 A. He mailed it to me?
24 appropriate to let the McGuires out for 5,000? 24 Q. He mailed it to you.
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Page 75

1 A. Correct. U.S. mail. 1 Q. Did you call Hans or e-mail him and

2 Q. Do you recall an allegation in your 2 question him with respect to the evidence, the

3 complaint or amended complaint or second amended | 3 testimony contained in those deposition transcripts?
4 complaint in this case alleging that you were 4 A. Yes.

5 pressured or alleging undue influence by Hans in 5 Q. What did you say to him and what did he

6 urging you to accept the $5,000 settlement from the 6 say to you?

7 McGuires? 7 A. There were many conversations over the

8 A. Yes. 8 phone and I'm sure some through e-mails.

9 Q. Howis it, as you sit here today, can you 9 Q. He continued to tell you that it was his

10 tell me how Hans unduly influenced you to accept the | 10 opinion that the liability on the McGuires is

11 $5,000 settlement offer? 11 questionable because they did not control

12 A. Idon't know what Hans was thinking. How | 12 David Gagnon's work that day, correct?

13 did | feel influenced? 13 A. It depends on which time. Sometimes he
14 Q. Unduly influenced. 14 said because they didn't tell them how to squeeze
15 Let me put it this way. He didn't put a 15 the trigger. It depends which time you are talking
16 gun to your head? 16 about.

17 A. No. 17 Q. Again, there was nothing preventing you

18 Q. He suggested that you take the 18 from seeking a second opinion from some other lawyer
19 settlement? 19 at the time you signed the settlement release and
20 A. Correct. 20 sent it back to Hans, correct?
21 Q. He didn't force you to take the 21 A. From the time | received it, signed it
22 settlement? 22 and sent it back?
23 A. Correct. 23 Q. Right.
24 Q. It was your decision? 24 A. No. It was a matter of hours. |got it

Page 74 Page 76

1 A. Correct. 1 that morning.

2 Q. You signed it and you sent it back to him 2 Q. You decided to mail it that day, right?

3 in the mail? 3 A. He needed it. He said now or you're not

4 A. Yes. 4 going to get anything.

5 Q. Aside from your e-mails with Hans on 5 Q. There was nothing preventing you from

6 January 29, did you call him that day? 6 seeking the advice of another attorney at that time?
7 A. Ibelieve so. 7 A. Atthattime it was time. It was now or

8 Q. Did you also discuss whether it was 8 nothing.

9 appropriate to accept the McGuires' $5,000 9 Q. You were in the comfort of your own house
10 settlement offer at that time? 10 when you received the letter, correct?

1 A. Yes. 11 A. Yes.

12 Q. You deliberated on it and decided to take 12 Q. You had the ability to go find another

13 it, correct? 13 lawyer and ask them to discuss the case at that

14 A. There wasn't much -- it was take it or 14 time. You had done it hundreds of times earlier --
15 get nothing. 15 strike that.

16 Q. You had the opportunity to deliberate on 16 After the settlement with the McGuires,

17 it, correct? 17 you continued to prosecute the case against Gagnon,
18 A. For that day, yeah. 18 correct?

19 Q. You had reviewed the transcripts of the 19 A. Yes.

20 McGuire depositions and David Gagnon's depositions | 20 Q. Did you have an understanding as to what,
21 in order to provide you with some information in 21 if any, insurance coverage he had?

22 order to determine whether to accept the settlement | 22 A. Yes.

23 offer, correct? 23 Q. How much was that?

24 A. |believe | did try to read those, yes. 24 A. What time frame are you talking about?
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1 Q. What was your initial understanding as to 1 I believe they were deposed. | don't remember. I'd
2 the limits on David Gagnon's insurance coverage? 2 have to look at the dates.
3 A. Hans Mast told me he had $100,000. 3 Q. Discovery continued on in the case?
4 Q. Was that in an e-mail? 4 A. | believe one doctor was deposed after
5 A. There were -- not initially, no, but 5 the McGuire settlement. I'm not sure, though.
6 later on he reiterated that in e-mails, yes. 6 Q. Did Hans continue to represent you for
7 Q. Did you, ultimately, learn that there was 7 some period of time?
8 some additional amount of coverage with respect to 8 A. Yes.
9 Gagnon's policy? 9 MR. FLYNN: I'll have you mark this as
10 A. Long after Hans Mast was gone, not part 10 Exhibit 6.
11 of the case. 11 (WHEREUPON, a certain document was
12 Q. How much was the coverage? 12 marked Exhibit No. 6, for
13 A. The Allstate coverage, | believe, was 13 identification, as of 02/19/2020.)
14 300,000. 14 BY MR. FLYNN:
15 Q. Wel'l talk about the settlement later, 15 Q. Showing you what's been marked as
16 but did you ultimately settle the case again Gagnon 16 Exhibit 6. Do you recognize this e-mail chain?
17 for 300,0007? 17 A. Yes.
18 A. | believe it went to binding mediation. 18 Q. This is from September 23, 2014. If we
19 Q. Was there an award of $300,000 based on a 19 go from the bottom up, it appears that Hans said to
20 high/low agreement? 20 you that he wanted to give you the option of finding
21 A. Yes. 21 other counsel at this point if you really want to
22 Q. Isitfair to say that if Hans made a 22 take the case to trial, which | think ultimately
23 mistake about the $100,000 in coverage, that that 23 will be necessary. Correct?
24 was corrected and there was never any harm done as a | 24 A. Are we at "before | proceed" or "that's
Page 78 Page 80
1 result of his -- 1 the very reason"?
2 A. No. 2 Q. '"That's the very reason."
3 Q. Explain to me how you were harmed by the 3 Is it fair to say he was suggesting you
4 representation that there was $100,000 in coverage. 4 find another counsel in the case at that point?
5 A. You want me to explain? 5 A. Yes.
6 Q. Yes. 6 Q. He also said, "l just do not believe
7 A. Had | known the value of the case, | 7 strongly that defense counsel will offer much in the
8 would have not filed for bankruptcy. 8 way of settlement."
9 Q. Explain to me why one has something to do 9 Do you see that?
10 with the other. 10 A. Yes.
11 A. Is my family and me going to dump money 11 Q. That's his opinion regardless of what he
12 into a black hole that we can't recover or is there 12 believed the coverage limits to be; is that a fair
13 alight at the end of the tunnel where | can pay 13 statement?
14 them back. 14 A. Yes.
15 Q. At the time that you filed for 15 Q. You responded to him, he responded to you
16 bankruptcy, had any settlement offer been made from | 16 and then you wrote an e-mail to him at 8:25 p.m.
17 David Gagnon or his lawyers to you? 17 that night?
18 A. At the time of when? 18 A. Okay.
19 Q. When you filed for bankruptcy. 19 Q. Do you see that? Did you say, "First,
20 A. ldon't think so. I'd have to check the 20 I'm sorry that I'm not a better witness to help
21 dates, but | don't think so. 21 prove David cut me with a chainsaw"?
22 Q. As the case was progressing against 22 A. Yes.
23 David Gagnon, were your doctors deposed? 23 Q. Did you start to look for other lawyers
24 A. As the case progressed with David Gagnon, |24 to help you in your case against Gagnon at that
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1 pointin time? 1 Q. With respect to what points?
2 A. |believe | did, that summer. This is 2 A. Allofit. He was dumping me and he was
3 fall, September. 3 coming up with his own excuses.
4 Q. You had already started looking for new 4 Q. You and David were the only ones that
5 lawyers? 5 witnessed this accident?
6 A. | believe that Hans had told me to start 6 A. Correct.
7 looking for a new lawyer in April of that year. 7 Q. Based on your understanding of how the
8 Q. Did he say why? 8 evidence came out in the case, would you agree that
9 A. We'd have to read his thing. He says 9 there were differences with respect to the version
10 why. 10 of events?
11 Q. Do you recall why he said that to you? 11 A. Oh, yeah.
12 A. He did not feel that the case was 12 Q. There were differences between what he
13 provable against David. He did not feel the value | 13 said happened and what you said happened?
14 of the case was worth it. He did not feel -- 14 A. Oh, definitely.
15 actually, this is 2014. The dates are rough. 15 Q. Would it be fair to say, then, it would
16 Q. He thought the case against David was 16 be up to the trier of fact, whether it be a judge or
17 difficult, correct? 17 ajury, to determine who they believed?
18 A. Yes. 18 MS. WILLIAMS: Objection. Calls for a legal
19 Q. Have you ever described the case as a he| 19 conclusion.
20 said, she said with respect to the facts of the 20 You can answer, if you understand.
21 accident? 21 BY THE WITNESS:
22 A. He described that to me many times. 22 A. |believe it would be up to a judge or
23 Q. Have you also -- 23 jury, sure.
24 A. And | used that back, yes. 24
Page 82 Page 84
1 Q. Have you ever described this case as a he 1 BY MR. FLYNN:
2 said, she said case? 2 Q. At the bottom of Exhibit 7 you say,
3 A. Imay have. | don't know. 3 "Bottom line Hans... do the best you can with what
4 Q. ltis your word against David Gagnon's as 4 you got."
5 to what happened and whose fault it was that day? 5 I'm sorry. | didn't mark this one yet.
6 A. That's what Hans explained to me as what 6 My apologies.
7 the problem was. 7 (WHEREUPON, a certain document was
8 Q. Did you ever describe the accident as a 8 marked Exhibit No. 7, for
9 he said, she said? 9 identification, as of 02/19/2020.)
10 A. Idon't think | called David a "she said" 10 BY MR. FLYNN:
11 or me a "she said." | don't know. Right here | do. 11 Q. Showing you what's been marked as
12 Q. What do you say there? 12 Exhibit 7. Is this an e-mail chain between you and
13 A. | said, "I'm sorry that I'm not a better 13 Hans?
14 witness to help prove David cut me with a chainsaw." | 14 A. ldon'tthink it's a chain. |thinkit's
15 Q. He was denying that he even cut you, 15 one.
16 correct? 16 Q. Pointis well taken. It's you writing to
17 A. No, he never denied that. 17 Hans?
18 Q. What was your reason for writing this 18 A. Yes.
19 sentence in that way? 19 Q. At the bottom it sounds like you had been
20 A. Because Hans said that he believed David | 20 in the hospital with a migraine and then you wrote,
21 over me. 21 "Bottom line, Hans... do the best you can with what
22 Q. With respect to what fact at issue? 22 you got."
23 A. His deposition versus mine. He said that 23 A. Yes.
24 | didn't make a good witness. 24 Q. What did you mean by that?
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1 A. He wanted to settle, and | can tell you 1 to between April and the time you drafted this
2 right now this letter was written after a very 2 e-mail on September 267
3 traumatic experience and -- let me read it and 3 A. | couldn't count that high, probably.
4 refresh myself. I'm melting down in this letter. 4 Q. Quite a few?
5 Q. You said after a traumatic experience. 5 A. Yeah.
6 Are you referring to the bankruptcy filing from that 6 Q. Did any of them take your case?
7 day? 7 A. No.
8 A. That, in combination with migraines, yes. 8 MR. FLYNN: Mark this as Exhibit 8.
9 Q. David Stretch was your lawyer that filed 9 (WHEREUPON, a certain document was
10 bankruptcy for you? 10 marked Exhibit No. 8, for
11 A. Yes. 11 identification, as of 02/19/2020.)
12 Q. Did you meet with Mr. Stretch and discuss | 12 BY MR. FLYNN:
13 the bankruptcy process before you hired him? 13 Q. Showing you what's been marked as
14 A. Yes. 14 Exhibit 8. Is this an e-mail from you to Hans Mast?
15 Q. How long did you meet with him? 15 A. Yes. It's an e-mail chain, yes.
16 A. |think | asked about it. | don't know. 16 Q. On February 22, 2015 at 7:42 p.m. you
17 It may have been a couple of months or a couple 17 wrote to Hans, correct?
18 weeks before it got filed. | wanted to learn about 18 A. Yes.
19 it 19 Q. Halfway down in that e-mail message you
20 Q. Did you, ultimately, list the case 20 said, quote, "Now I'm left wondering... how hard it
21 against David Gagnon as an asset in your bankrupt| 21 is to sue an attorney?"
22 filing? 22 A. Thatis true.
23 A. Yes, | did. 23 Q. You wrote that?
24 Q. Is that why the bankruptcy trustee became | 24 A. Yes.
Page 86 Page 88
1 involved with the binding mediation? 1 Q. The next line you wrote, "And yes, | am
2 A. Yes. 2 and have been looking for someone who will take this
3 Q. Did you ever meet the bankruptcy trustee? 3 case..."
4 A. Yes. The first one. 4 A. Thatis not in reference to suing the
5 Q. What was the name of that person? 5 attorney. That was in reference to the Gagnon case.
6 A. The first one was Heeg was her last name. 6 Q. What did the reference to suing an
7 H-e-e-g, | think. 7 attorney mean?
8 Q. Again, we established that Brad Balke 8 A. That was me being angry.
9 became your lawyer in the case on March 19, 2015, | 9 Q. With Hans?
10 correct? 10 A. Yes. | was seeing red.
11 A. Yes. 11 Q. You're suggesting that you may sue him?
12 Q. Is it fair to say that your relationship 12 A. Yeah. ldidn't know that | could. I'm
13 with Hans Mast was deteriorating over the fall and 13 wondering about it.
14 beginning of the winter of 20157 14 Q. You, basically, made a threat, whether it
15 A. 1 would say it had been deteriorating 15 be a veiled threat or an overt threat to sue him,
16 long before that. You can see from the last exhibit 16 correct?
17 I'm melting down and it was already started 17 A. Yes.
18 deteriorating. 18 Q. You, ultimately, sued him for legal
19 Q. By the time you drafted Exhibit 7, had 19 malpractice, right?
20 you talked to other lawyers about taking your case? | 20 A. Yes.
21 A. | have to go back and look, but probably. 21 Q. Is that what you had in mind when you
22 If he told me to look at other lawyers in April 22 wrote this?
23 before this, yes. 23 A. No. This was about dropping Gagnon. The
24 Q. How many lawyers would you say you talked 24 malpractice is about dropping the McGuires.
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1 Q. This-- 1 (WHEREUPON, a certain document was
2 A. We're talking -- this is 2015. 2 marked Exhibit No. 9, for
3 Q. In this 2015 e-mail you are suggesting to 3 identification, as of 02/19/2020.)
4 Hans that you may sue him because of the McGuire | 4 BY MR. FLYNN:
5 settlement; is that right? 5 Q. Exhibit 9, is that Brad Balke's
6 A. No. 6 substitute appearance that was filed on March 19,
7 Q. Then whatis it that you're saying to 7 2015 in the case against Gagnon?
8 him? 8 A. Itlooks like it, yes.
9 A. That if he damaged the Gagnon case, | 9 Q. Back to Exhibit 5, which is the second
10 didn't know if he did or didn't, and I'm threatening 10 amended complaint. If | could direct your attention
11 because I'm angry. You can see, again, I'm melting | 11 to Exhibit F. This appears to be a more complete
12 down here. These are emotional outbursts, | guess. | 12 copy of another e-mail we just talked about. Is
13 Q. Moving up the page a little bit also on 13 Exhibit F more of the February 22, 2015 e-mail
14 February 22, 2015 at 8:14 p.m., you say, "To be 14 chain?
15 honest, you took this case knowing it was my word | 15 A. I'm not sure if that's separate or the
16 versus his." 16 same. Oh, it looks like it.
17 A. Yes. 17 Q. At 7:20 p.m. Hans wrote to you and said,
18 Q. He said, he said, right? 18 "Paul, | can no longer represent you in the case.
19 A. Yes. 19 We obviously have differences of opinion as to the
20 Q. Is that a fair characterization of the 20 value of the case."
21 case, your word against David's? 21 Right?
22 A. That's how Hans kept describing it. 22 A. Yes.
23 That's the way | put it back to him, yes. 23 Q. He says, "I've been telling you over a
24 Q. You didn't correct him or dispute his 24 year now the problems with the case and you just
Page 90 Page 92
1 characterization, did you? 1 don't see them."
2 A. No. | used his characterization. 2 Correct?
3 Q. You agreed with it? 3 A. That's what it says.
4 A. He said -- how did it go? We had 4 Q. Obviously, a difference of opinion,
5 conversations between these e-mails on the phone. 5 right?
6 Then we would hang up and | would get angry and type | 6 A. Yes. Are you talking about difference of
7 itin an e-mail, type whatever it was that bothered 7 opinion as to the value or difference of opinion of
8 me so he had it. 8 the problems within the case?
9 Q. Let me ask another question, if that's 9 Q. Let'sgoon. He says, "You keep telling
10 okay. 10 me how injured you are and completely ignore that it
11 Did you ever correct Hans if he called 11 doesn't matter if you passed away from the accident
12 this a he said, he said case? Did you ever say it's 12 because we still have to prove that the defendant
13 more than that? 13 was at fault. While you think it is very clear, it
14 A. Do |l ever say it's more than that? 14 is not. My guess is that seven out of ten times you
15 Q. Did you ever correct him? If he said 15 will lose the case outright. That means zero.
16 it's a he said, he said case, did you say no, that's 16 That's why I've been trying to convince you to agree
17 not right? 17 to a settlement. You clearly do not want to."
18 A. He said there's no witnesses. | said, 18 Did | accurately read that?
19 "I'm a witness." 19 A. Just that part of that paragraph, yes.
20 Q. You're one of the hes. It's your word 20 Q. So Hans is telling you that in his
21 against David Gagnon's, as you said in this e-mail? 21 opinion your case against Gagnon you're going to
22 A. Yes. 22 lose it seven out of ten times, correct?
23 MR. FLYNN: If | could have you mark that as 23 A. In this one, yes.
24 Exhibit 9. 24 Q. He's acknowledging that you may have a
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Page 93 Page 95
1 chance. 1 enters an appearance on March 19. Just the name of
2 A. | think later on he says nine out of ten. 2 any lawyer you --
3 Q. In this e-mail he says seven out of ten 3 A. | believe that Sal Ferris that | was
4 you will lose. 4 talking about was one of the lawyers that | talked
5 A. Yes. 5 to.
6 Q. He's recognizing three times out of ten 6 Q. You're not sure? You believe that he
7 you may win, right? 7 was?
8 A. Idon't know what Hans is thinking. 8 A. In between this time and this time?
9 Q. Is that what he said? 9 Q. Yes.
10 A. He says seven out of ten times you lose. 10 A. lbelieve it's right around then.
1 Q. You understood that there are risks in 11 Q. What type of law practice does Sal Ferris
12 taking the case to trial that you could lose? 12 have?
13 A. There are unforeseen risks, yes. 13 A. | believe personal injury.
14 Q. There are always risks, period, in taking 14 Q. Did you ever talk to him about taking
15 a case to trial? 15 your case before that date?
16 A. Yes. 16 A. Before the date of this e-mail?
17 Q. Before you hired Brad Balke and after 17 Q. Yes.
18 Hans told you he couldn't represent you, did you 18 A. I'd have to look at it.
19 talk to any other lawyers about taking your case? 19 Q. He wasn't one of the original attorneys
20 A. Yes. 20 that you spoke with at the beginning of the case?
21 Q. How many? 21 A. No.
22 A. lcan'ttell you. Alot. 22 Q. Fair to say once Balke entered his
23 Q. Did any of them tell you that they 23 appearance on March 19, 2015 that Mast and Popovich
24 wouldn't take the case because they didn't think you | 24 were no longer your attorneys, correct?
Page 94 Page 96
1 could prevail against Gagnon? 1 A.  When Balke enters his appearance?
2 A. No. 2 Q. Yes.
3 Q. Notone? 3 A. 1would believe that, yes.
4 A. No. 4 Q. They were terminated and Balke stepped
5 Q. What are the names of any of the lawyers 5 in?
6 you talked to about taking your case over from 6 A. Yes.
7 Popovich? 7 Q. Can you tell me how the binding mediation
8 A. | can't tell you without looking at 8 which proceeded on December 8, 2015 evolved and came
9 documents who it was and what date it was, what it 9 to be.
10 was between these two. 10 A. | was ordered into it from a bankruptcy
11 Q. |don't think documents | produced would 11 court.
12 help you in that regard. 12 Q. Why is that?
13 I'll just ask you based on your memory 13 A. | believe that the trustee put a motion
14 the names of any lawyers you met with from the time | 14 up. |don't know who did it. 1 assume it was the
15 Hans wrote this February 22 e-mail -- 15 trustee and the court ordered that it be put into
16 A. |believe - 16 binding mediation.
17 Q. Let me finish. 17 Q. Did you appear at the mediation?
18 A. |believe -- 18 A. Yes.
19 MS. WILLIAMS: He has not finished his 19 Q. Do you recall the name of the mediator?
20 question. 20 A. Not off the top of my head, no.
21 THE WITNESS: Sorry. 21 Q. One of the exhibits to your second
22 BY MR. FLYNN: 22 amended complaint indicates it was retired Judge
23 Q. From the time that Hans wrote this 23 James Etchingham.
24 February 22 e-mail and the time that Brad Balke 24 A. That sounds familiar.
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1 Q. Do you recall how long the mediation 1 A. ldon't know, offhand.
2 lasted? 2 Q. Was there any doctor that opined that you
3 A. All day. 3 would require $200,000 in future medical expenses?
4 Q. Do you know if the parties submitted 4 A. |believe so.
5 mediation briefs or statements to the judge? 5 Q. Who was that?
6 A. | believe both sides submitted a whole 6 A. | believe that was Dr. Patel. |don't
7 bunch of things. 7 know that she said $200,000. She was the doctor
8 Q. The Boudins represented you in this 8 that was handling it at the time.
9 mediation? 9 Q. Did you discuss your injury with the
10 A. Yes. 10 mediator at the mediation?
11 Q. Because you had fired Balke by this 11 A. He did ask me a few questions.
12 point? 12 Q. How much time did you spend with him?
13 A. Oh,yes. 13 A. On and off. He would come in and ask me
14 Q. Directing your attention, again, to 14 questions and then go away and then come in and
15 Exhibit 5, the second amended complaint and Exhibit | 15 would ask me questions and then go away.
16 G. Exhibit G is, apparently, a memorialization of 16 | don't remember which one was the
17 the mediation award. Do you see that? 17 mediator, which one was the Allstate adjuster, which
18 A. It's how the judge decided to break it 18 one was the -- | don't remember.
19 down, yes. 19 Q. You're not sure which one was the
20 Q. Do you see that there's an award for 20 mediator?
21 future medical expenses of $200,000? 21 A. They came in and they said they are going
22 A. Yes. 22 to ask you some questions and | answered them.
23 Q. Since that date of December 8, 2015, have |23 Q. As you sit here today, you don't know how
24 you received any medical treatment relative to your | 24 much face time you had with the mediator that day?
Page 98 Page 100
1 injuries -- 1 A. ldon't remember the face of which one is
2 A. Yes. 2 which.
3 Q. Let me finish. Strike the question. 3 Q. Did the issue of lost wages ever come up?
4 Since that date, December 8, 2015, have 4 A. At the mediation with me?
5 you received any medical treatment for your injuries | 5 Q. Yes.
6 incurred on January 28, 20117 6 A. ldon't remember.
7 A. You're asking since the date of the 7 Q. Did you ever make a claim of lost wages
8 binding mediation? 8 of $250,0007?
9 Q. That's right. 9 A. Imay have.
10 A. Yes. 10 Q. Do you know what that was based on?
11 Q. What medical treatment have you received?| 11 A. Yeah.
12 A. 1do an ongoing with the neurologist for 12 Q. Whatis that based on?
13 the dystonia. 13 A. Past and future.
14 Q. That's in your right arm? 14 Q. What past wages had you ever earned that
15 A. Yes. 15 could lead to an award of $250,000?
16 Q. Have you calculated the medical bills 16 A. To me, that's not a very high number. |
17 that you've incurred since that day? 17 think | asked for more than that. It would be an
18 A. No, | have not. 18 average over a certain number of years plus benefits
19 Q. Are they anywhere near $200,000? 19 and that's all lost.
20 A. It depends if you calculate with or 20 Q. Would it be fair to say that your income
21 without insurance. | know what | pay, but then | 21 would be accurately reflected in the tax returns
22 have to pay for the insurance that pays for that. 22 you've produced in this case, so | don't want to ask
23 Q. How much have you paid out of pocket 23 you about each one of them?
24 since that date for medical treatment on your arm? | 24 A. | would say my personal income, yeah.
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1 Q. Have you filed personal tax returns since | 1 Exhibit 4, which is the original complaint in this
2 20157 2 case. Page 4, paragraph 16.
3 A. Tried. 3 A. Okay.
4 Q. ldidn't ask you if you tried. 4 Q. There's a sentence that begins with,
5 A. No. They won't let me. They said | 5 "Unfortunately, a high/low agreement had been
6 don't make enough anymore. 6 executed by Dulberg reducing the maximum account he
7 MR. FLYNN: | believe the next exhibit is 10. 7 could recover to $300,000 based upon the insurance
8 (WHEREUPON, a certain document was 8 policy available.”
9 marked Exhibit No. 10, for 9 Do you see that?
10 identification, as of 02/19/2020.) 10 A. Yes.
11 BY MR. FLYNN: 11 Q. It's not your position or testimony that
12 Q. I'mhanding you what's been marked as | 12 Popovich had anything to do with the high/low
13 Exhibit 10. This is a six-page binding mediation 13 agreement?
14 agreement. The copy | have is unsigned. 14 A. That was a mistake in there. No.
15 Do you recognize this as the mediation 15 Q. You would agree that Popovich had nothing
16 agreement that governed your December 8, 2016 | 16 to do with the high/low agreement?
17 mediation? 17 A. | believe that events that unfolded the
18 A. Yes. 18 way they did was due to Hans Mast's initial
19 Q. If | could direct your attention to -- 19 assessment of the value of the case.
20 first, let me ask you. 20 Q. Let me ask it a different way.
21 Do you know why the bankruptcy trustee or 21 Did Popovich have any idea that this
22 the bankruptcy court ordered binding mediation as | 22 high/low agreement existed when it was entered into?
23 opposed to nonbinding? 23 A. Idon't know.
24 A. |have noidea. 24 Q. Do you have any reason to believe that he
Page 102 Page 104
1 Q. On page 4, section F, subsection B -- I'm 1 did?
2 sorry, 1B. It says, "The parties agree that for 2 A. Idon'tknow. Idon't know how much the
3 this mediation the minimum award to Paul Dulberg 3 Boudins were in contact with them because they
4 will be $50,000. Also, the maximum award to 4 worked together. | don't know.
5 Paul Dulberg will be $300,000." 5 Q. What do you mean, "they worked together"?
6 Do you see that? 6 A. They worked together on all different
7 A. Yes. 7 cases. That's a small county out there.
8 Q. Do you know why the parties agreed to 8 Q. Did you ever write to Hans and accuse
9 this high/low agreement? 9 Popovich of having a conflict of interest because he
10 A. No. 10 may have gone to high school with David Gagnon?
11 Q. Do you recall alleging in your original 11 A. 1did learn that.
12 complaint against Popovich that there was a high/low | 12 Q. Do you believe the fact that someone went
13 agreement? 13 to high school with another person may give rise to
14 A. Thereis. There was. 14 a conflict of interest in a lawsuit?
15 MS. WILLIAMS: Can you repeat the question, 15 A. | was shooting in the dark and guessing
16 please. 16 why they didn't see this as a viable case.
17 (WHEREUPON, the record was read by | 17 Q. Do you think that was appropriate to send
18 the reporter as requested.) 18 to your lawyer at the time?
19 BY THE WITNESS: 19 A.  When you're wondering why they are doing
20 A. ldon't know. I'd have to read it. 20 what they are doing and you learn that and they were
21 MS. WILLIAMS: | asked her to read it. And you |21 pretty much in the same class and they all knew each
22 had answered it previously. 22 other and it's a small town, let me ask you, are you
23 BY MR. FLYNN: 23 friends with the guy I'm suing? That's an
24 Q. Directing your attention back to 24 appropriate question.
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1 Q. You didn't say that. You asked if they 1 Q. Correct.
2 went to school together. 2 A. The liability of the McGuires.
3 A. Correct. 3 Q. What was false about it?
4 Q. Popovich did not enter into this high/low 4 A.  What made them liable and what didn't.
5 agreement on your behalf, correct? 5 Q. Whatis it you learned to dispute what
6 A. Popovich, no. 6 you were told?
7 Q. When | say "Popovich," | mean generally 7 A. llearned from a reliability expert that
8 the Popovich firm and your lawyers. 8 had the report there that day that the McGuires
9 A. This was years later. No. 9 provided the tools which made Gagnon an agent of the
10 Q. They had nothing to do with it, right? 10 McGuires. He was working at their behest.
11 A. lwouldn't say anything to do with it. 11 Q. Who was this liability expert?
12 Q. Withdrawn. 12 A.  What's his name?
13 Who drafted this high/low agreement 13 Q. He's adoctor?
14 that's contained in the mediation agreement? 14 A. Yes.
15 A. I'm not sure who drafted it. 15 Q. Continue on with that paragraph.
16 Q. Would it have been either the mediator, 16 "Following mediation, Dulberg was advised to seek an
17 the bankruptcy trustee, your lawyers or the defense | 17 independent opinion from an attorney handling legal
18 attorneys? 18 malpractice matters and received that opinion on or
19 A. | assume that this would have been an 19 about December 16, 2016."
20 agreement of all of them. 20 Do you see that allegation?
21 Q. You don't think Popovich had anything to | 21 A. Yeah.
22 do with drafting this high/low agreement, do you? |22 Q. Who advised you to seek an independent
23 A. ldon't know that he did or didn't. 23 opinion from an attorney handling legal malpractice
24 Q. Do you have any reason to believe that he | 24 matters?
Page 106 Page 108
1 did? 1 A. | believe that was Boudin.
2 A. At this point, no. 2 Q. You believe that or you know that?
3 Q. Continuing on in Exhibit 4. Directing 3 A. | know that.
4 your attention to the bottom of page 4, 4 Q. You alleged it in this complaint so it's
5 paragraph 10. 5 important that we know who that was.
6 A. Exhibit 4. Say it again. 6 A. Yes, that was Boudin.
7 Q. The bottom of page 4, paragraph 20. This 7 Q. Boudin told you to seek an independent
8 is your complaint against Popovich and Mast. 8 opinion from an attorney that handles malpractice
9 A. This has been amended since then. 9 matters?
10 Q. lunderstand. Paragraph 20 reads, 10 A. Yes.
11 "Following the execution of the mediation agreement | 11 Q. It says you received that opinion on or
12 with the high/low agreement contained therein and 12 about December 16, 2016.
13 the final mediation award, Dulberg realized for the 13 A. Yes.
14 first time that the information Mast and Popovich 14 Q. That's separate and apart from any
15 had given Dulberg was false and misleading and that, | 15 opinion you may have received from a liability
16 in fact, the dismissal of the McGuires was a serious | 16 expert, a doctor, an expert on chainsaws?
17 and substantial mistake." 17 A. Yes.
18 Do you see that? 18 Q. Who was the lawyer that you received a
19 A. Yes. 19 legal opinion from on December 16, 20167?
20 Q. Can you tell me, as you sit here today, 20 A. | believe that would be Thomas Gooch.
21 what false and misleading information did Mast and | 21 Q. The drafter of this complaint?
22 Popovich give you? 22 A. I'd have to look at the dates because |
23 A. That | realized on the day of the -- 23 think -- December 8th was the mediation; is that
24 following the execution of the mediation agreement? | 24 right?
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1 Q. Correct. 1 admissible. Are you agreeable to that?
2 A. So the 16th would sound about right to be | 2 MR. FLYNN: I'm agreeable to continuing on for
3 meeting with Gooch, but | can get that date. 3 afew minutes. | wantto explore. I'll try to lay
4 Q. You met with Gooch -- 4 foundation for -- to confirm this wasn't anyone
5 A. Soon, within weeks. It was quick. 5 else, for starters. Why don't we continue on and if
6 Q. Now that the door has been opened, you | 6 you need to raise it again, we can talk.
7 fired Gooch in this case, correct? 7 MS. WILLIAMS: Otherwise, I'm just going to
8 A. Yes. 8 raise it to every single question you ask. | just
9 Q. He drafted this complaint and he's also 9 don't want to have to continue to make the objection
10 the one that gave you an opinion about legal 10 as to -- if questions are asked about advice given
11 malpractice liability on the part of my clients? 11 by a legal malpractice attorney, I'm going to raise
12 A. Yes. 12 an objection as to that.
13 Q. Whatis it that he told you on 13 MR. FLYNN: Okay. But this is why we had the
14 December 16, 20167 14 201K conferences, multiple 201K conferences. It was
15 MS. WILLIAMS: Objection. | don't think we've| 15 made clear, to me, that there was a waiver with
16 waived that privilege, but -- can we go off the 16 respect to subsequent counsel.
17 record for a second? 17 MS. WILLIAMS: Tom Gooch isn't subsequent
18 MR. FLYNN: | don't want to go off the record. | 18 counsel.
19 I've asked this interrogatory in about five 19 MR. FLYNN: The allegation has been made in
20 different ways and it hasn't been answered 20 this complaint and apparently this is subsequent
21 appropriately. 21 counsel subsequent to my client's representation.
22 The allegation was made in the complaint. | 22 MS. WILLIAMS: It is a different case. It's
23 That's why | drafted the interrogatory the way | 23 not subsequent counsel in the underlying case. It's
24 did. |don't think that there's been a square 24 anew case.
Page 110 Page 112
1 answer to it. This is clear that you're talking 1 MR. FLYNN: We'll get to the interrogatory in a
2 about a legal opinion. 2 few minutes. I'll pull that out.
3 BY THE WITNESS: 3 BY MR. FLYNN:
4 Q. s this the same wording as we have in 4 Q. Letme ask you. Is there any other
5 the current complaint? 5 attorney besides Mr. Gooch that gave you an opinion
6 BY MR. FLYNN: 6 that's referenced here on December 16?
7 Q. It's not exactly. 7 A. No one that isn't privileged.
8 A. What would this be valid for, then? 8 Q. Could it have been anyone else?
9 Q. You've raised a response to a statute of 9 A. No.
10 limitations defense in this case and placed your 10 Q. So Gooch is the only person that's being
11 knowledge of the malpractice and the date of 11 referenced here in this allegation that's in your
12 incurring of an injury at issue. 12 complaint that's a public record?
13 Because your discovery of malpractice has | 13 I'm not asking you right now what the
14 been placed at issue, it's our position that you've 14 opinionis. I'm going to do that later. I'm asking
15 waived privilege anyhow with respect to this 15 you who gave it to you. It's not anyone besides
16 conversation on December 16, 2016. 16 Mr. Gooch, correct?
17 A. I'mnot sure -- 17 A. Yes. It was Thomas Gooch.
18 MS. WILLIAMS: There's not a question pending.| 18 Q. He drafted the very complaint that that
19 I'm going to make a standing objection as to 19 allegation is contained in?
20 privilege with Gooch. 20 A. Yes.
21 If we can agree that that objection will 21 Q. Dr. Landford was the liability expert
22 stand, we can go through this line of questioning 22 that you referenced earlier, correct?
23 and then if we need to later, have a judge determine | 23 A. Yes.
24 whether or not that line of questioning is 24 Q. Back to the allegation that Gooch and --
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Page 113 Page 115
1 that Popovich and Mast provided you false and 1 Q. Sothisis a valid verification page with
2 misleading information. That information was simply 2 respect to this discovery document; is that a fair
3 their legal opinion on the McGuires' liability; 3 statement?
4 isn't that correct? 4 A. This is supplemental to original answers.
5 A. No. There was nothing simple about that. 5 Q. That's your signature and you agree these
6 That's a very complex series of things that go all 6 are your answers?
7 the way back to before the McGuire settlement. 7 A. I've reviewed them and we went over them
8 Q. They didn't lie to you, did they? 8 and yes, | agree.
9 A. It depends on how you define lie. 9 Q. And they are accurate?
10 Q. How do you define lie? 10 A. As accurate as we can be.
11 A. If you know better and you say something 11 Q. If I could direct your attention to
12 else, that's a lie. Omission is a lie. 12 Interrogatory No. 26. Do you see that?
13 Q. Did they provide you with anything other 13 A. Okay. Yes, | seeit.
14 than a legal opinion as to the McGuires' liability? 14 Q. This is similar to what we just talked
15 A. Yes. They provided me with case laws. 15 about a few minutes ago. I'll read the
16 They provided me with all different stuff. Yes. 16 interrogatory to you. "ldentify and describe the
17 Q. Whatever the advice that was given to you 17 false and misleading information Mast and Popovich
18 on December 16, 2016, you felt that you were mislead | 18 provided to you and explain how you realized for the
19 by Popovich and Mast at that point in time, correct? 19 first time in December of 2016 that the information
20 A. Atthat point in time it was confirmed to 20 was false and misleading and the dismissal of the
21 me that | had a valid case against Popovich. 21 McGuires was a serious and substantial mistake as
22 Q. You had a valid malpractice case against 22 alleged in paragraph 56 of your second amended
23 Popovich? 23 complaint."
24 A. Yes. |did not know before that. 24 Do you see your supplemental answer here?
Page 114 Page 116
1 Q. As of December 16, 2016? 1 A. |seeit, yes.
2 A. Yes. 2 Q. You reference the mediation award and
3 Q. Why is it that you didn't file that 3 then you state, quote, "At that time Dulberg
4 lawsuit until nearly a year later on November 28, 4 realized that Mast's advice to settle with the
5 201772 5 McGuires for $5,000 was incorrect because Mast had
6 A. | believe because Thomas Gooch had some | 6 cited Dulberg being able to recover in full from
7 health issues and then his wife had some health 7 Gagnon as his reasoning."
8 issues. It took a while. 8 A. ldo.
9 (WHEREUPON, a certain documentwas | 9 Q. Can you explain what that means because |
10 marked Exhibit No. 11, for 10 don't quite understand it.
11 identification, as of 02/19/2020.) 11 A. Hans Mast assured me -- | want to go back
12 BY MR. FLYNN: 12 to 2013, the Fall between October and the signature
13 Q. [I'm handing you what has been marked as | 13 of the final release for the McGuires.
14 Exhibit 11. This is one set of your supplemental 14 He assured me that, he said -- at that
15 Answers to Interrogatories. 15 time he didn't tell me what anybody's policies were.
16 First, I'll ask you if that is your 16 He assured me that if we let the McGuires out of the
17 verification and signature at the end? 17 case, Gagnon has enough insurance, you're going to
18 A. Thatis my signature. 18 get everything from him, so it doesn't matter that
19 Q. Again, | don't know if that verification 19 you're carrying the McGuires in the case.
20 was attached to this original document. It may have | 20 Q. The next interrogatory is 27. "ldentify
21 been. But there's been some confusion with respect | 21 and describe the expert opinions provided to you in
22 to these verification pages. This is your signature 22 December 2016 as alleged in paragraph 57 of your
23 and you answered these interrogatories, correct? 23 second amended complaint including the identity of
24 A. Yeah. 24 the expert, any opinions and any other information

2 ESQUIRE

DEFOSITION SOLUTIONS

800.211.DEPOQ (3376)
EsquireSolutions.com

Received 10-05-2020 04:28 PM / Circuit Clerk Accepted on 10-06-2020 06:17 AM / Transaction #10675216 / Case #17LA000377

Purchased from re:SearchlL

Page 80 of 109

EXHIBIT EG-1 - Part 2 of 4
Page 451 of 849

C 451





PAUL DULBERG

February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 117-120
Page 117 Page 119

1 provided by the expert which caused you to learn in 1 A. Avalid case, yes.

2 the summer of 2016 and became reasonably aware that| 2 Q. --Mast and Popovich?

3 Mast and Popovich did not properly represent you." 3 A. Yes.

4 What does the summer of 2016 have to do 4 Q. Why is it you didn't know about this

5 with your discovery of malpractice? 5 valid case prior to that date?

6 A. Technically, | was sent Dr. Landford's 6 A. Because | hadn't talked to anybody that

7 report -- | might be off a little by a couple months 7 was a lawyer that specialized in that area.

8 here, but | think in July of that year. And | read 8 Q. Whatever it is that he said to you gave

9 it, but | didn't -- you don't catch everything the 9 you the basis for believing you had a valid case

10 first time you read it. 10 against Mast and Popovich?

11 It was not until later that | caught the 11 A. Very much so, yes.

12 part of the report that was brought to the 12 Q. You're withholding that information from

13 attention -- it caught my eye when | was sitting 13 me right now, as we sit here. You won't tell me

14 there and reading it. 14 what that expert said, correct?

15 Q. You didn't read any of this interrogatory 15 MS. WILLIAMS: Repeat the question.

16 or the original interrogatory as requesting legal 16 (WHEREUPON, the record was read by
17 opinions that you had alleged that gave you notice 17 the reporter as requested.)

18 that there was a malpractice claim against Mast and 18 MS. WILLIAMS: I'm asserting attorney-client
19 Popovich? 19 privilege on behalf of my client for Gooch's advice
20 A. Excuse me? 20 on December -- in December of 2016.

21 MR. FLYNN: Can you read that back. 21 However, because | want to move forward
22 (WHEREUPON, the record was read by 22 with this deposition, if he can answer the question,
23 the reporter as requested.) 23 | believe we should go ahead and move forward and
24 24 have him answer the question.

Page 118 Page 120

1 BY THE WITNESS: 1 I'll assert the privilege with the

2 A. The way she said it, | don't understand. 2 understanding that this may have to be briefed

3 BY MR. FLYNN: 3 later.

4 Q. [l'lirephrase it. 4 MR. FLYNN: To be stricken later?

5 We've known about this allegation in the 5 MS. WILLIAMS: Right.

6 original complaint since it was filed. You received 6 MR. FLYNN: The substance of the answer he can

7 some legal opinion in 2016. That's why you didn't 7 put on the record. You're just saying you may move

8 know you had a malpractice case against Mast and 8 to strike it later?

9 Popovich. 9 MS. WILLIAMS: Right. | want to maintain the
10 We asked you in discovery answers a 10 privilege with the objection, but | don't want to

11 couple different ways what those legal opinions are. 11 have to call the judge right now. | don't think

12 You didn't read 26 and 27 as requesting information 12 it's something we should have to call the judge

13 about legal opinions? 13 about right now.

14 A. Idon't know that an expert witness would 14 MR. FLYNN: Just for the record, | believe it's
15 be considered a legal opinion. Wouldn't that be 15 been placed at issue by virtue of the first amended
16 more like an attorney? 16 complaint. The responses to the statute of

17 Q. [I'llask you again. Why is it that you 17 limitation defenses that were raised in very

18 first became aware of a legal malpractice matter 18 dispositive motions before Gooch withdrew from the
19 against Mast and Popovich on or about December 16, | 19 case, the gist of that is the discovery rule has

20 20167 20 been raised and, therefore, it's our position that

21 A. December 16th | was talking to a legal 21 the date of discovery has been placed at issue and,
22 malpractice attorney. 22 accordingly, any legal opinions that were provided
23 Q. You were told that there was a case 23 to this plaintiff have been exposed and that we're
24 against -- 24 entitled to know what those are.
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1 MS. WILLIAMS: Can | also note one more thing? 1 Q. The Boudins weren't working for free.
2 MR. FLYNN: Sure. 2 They got something out of it, right?
3 MS. WILLIAMS: In the supplemental -- in the 3 A. Yes.
4 request it specifically refers to paragraph 57 of 4 Q. The trustee took the remainder and paid
5 the second amended complaint, which is different. 5 off some of your creditors, correct?
6 MR. FLYNN: It is different. I'll acknowledge 6 A. Correct. All of them.
7 that. | believe that the prior original 7 Q. Butthe award was paid to the trustee on
8 interrogatories asked for any opinions relative to 8 your behalf?
9 the discovery of the malpractice. | could be wrong. 9 A. | believe so. | don't know how it
10 There was a reason | asked this and that's why | 10 worked.
11 believe that's what it was about. 11 Q. How much was the surplus after your
12 MS. WILLIAMS: So -- 12 creditors were paid?
13 MR. FLYNN: That particular one | agree with 13 A. After just the creditors?
14 you is not phrased as calling for -- 14 Q. How much did you get?
15 MS. WILLIAMS: Right. That's the question that 15 A. How much did | get?
16 was asked. We answered the question that was asked, | 16 Q. Yes.
17 which that particular paragraph does not refer to a 17 A. A third.
18 legal expert. It just merely - I'l read it out 18 Q. I'm asking how much money did you get?
19 loud. "It was not until the mediation in December 19 A. A third of the award.
20 of 2016 based on the expert's opinion that Dulberg 20 Q. Dollars. How much money did you get?
21 retain for mediation that Dulberg became reasonably 21 A. Roughly a hundred.
22 aware." 22 Q. $100,0007?
23 | just want it clear that he did answer 23 A. ldon't know the exact number. It's
24 the question that was asked. | understand your line 24 roughly a hundred.
Page 122 Page 124
1 of questioning and we'll agree to move forward. 1 Q. Was there a check that was issued to you?
2 MR. FLYNN: [ believe there were other 2 A. By the trustee, yes.
3 discovery requests that did point to that and | 3 Q. Did you cash it?
4 think we can take a break here and | can find them | 4 A. Yes.
5 fairly quickly because | think we're getting close 5 Q. Atwhat bank?
6 to the end anyway. 6 A. McHenry Bank & Trust.
7 MS. WILLIAMS: Okay. 7 Q. Do you still have an account there?
8 BY MR. FLYNN: 8 A. Yes.
9 Q. Did you ever receive any money from the | 9 Q. Do you have a copy of the canceled check?
10 mediation award? 10 A. I'm sure the bank has a photo thing.
11 A. No. I received money from the bankruptcy 11 Q. You can request a copy of the check,
12 itself. It was a surplus bankruptcy. 12 correct?
13 Q. There was a $300,000 award given in the | 13 A. lcould. |could see if they got it.
14 mediation. 14 Q. | would ask you to do that. If you have
15 A. That did not go to me. That went to 15 any other documentation relative to the payouts that
16 bankruptcy. 16 were made by the bankruptcy trustee on your behalf,
17 Q. It was collected on your behalf and paid | 17 we are requesting that information.
18 to the bankruptcy trustee, correct? 18 MR. FLYNN: Why don't we take a break and I'm
19 A. Correct. 19 going to look for one document and then we're just
20 Q. All $300,000? 20 about done here.
21 A. |don't know that because | think -- | 21 (WHEREUPON, a recess was had.)
22 don't know how exactly it works. | heard attorneys| 22 MR. FLYNN: Mark these as the next two.
23 have a lien that's special. | don't know how they |23
24 break it up. | assume it goes to the trustee. 24
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1 (WHEREUPON, a certain document was 1 A. This asks for every way Popovich or Mast
2 marked Exhibit No. 12, for 2 breached the duty of care. It didn't ask for
3 identification, as of 02/19/2020.) 3 Gooch's opinion.
4 (WHEREUPON, a certain document was 4 Q. How did you find out that Mast and
5 marked Exhibit No. 13, for 5 Popovich breached the duty of care to you? Because
6 identification, as of 02/19/2020.) 6 Gooch told you, right?
7 BY MR. FLYNN: 7 A. Yes.
8 Q. I'm going to show you what I've marked as 8 Q. That's what you've alleged here in this
9 Exhibits 12 and 13. Twelve are your answers to Hans | 9 complaint.
10 Mast's interrogatories. Thirteen is your responses 10 A. Yes.
11 to Popovich's request for production. 11 Q. Here I'm asking you, each and every way
12 Interrogatory No. 1 from Mast asks, 12 that they ever breached a duty of care to you. |
13 "ldentify and describe each and every way that 13 covered the waterfront. You didn't answer --
14 Popovich or Mast breached any duty of care to you, 14 A. On the McGuire case it was between
15 the date of the breach, and when and how you became | 15 October 2013 and January 2014. Yes. There's a
16 aware of the breach." 16 multitude of things and that's why | listed a range.
17 Do you understand that? 17 Q. I'm asking when you became aware of it,
18 A. Yes. 18 in that interrogatory. Do you see that?
19 Q. So how is it they committed malpractice? 19 A. | became aware of that when Thomas Gooch
20 A. May | see it? 20 read them and said there's a problem here.
21 Q. I'm going to show it to you in a second. 21 Q. That's not the way you answered the
22 1 only have one copy. 22 interrogatory, correct?
23 This is basically, how did you first 23 A. lanswered the first part. |did not
24 become aware that they committed malpractice? 24 answer after the comma and the and.
Page 126 Page 128
1 That's the essence of that interrogatory. 1 Q. There's no objection and indication that
2 Here is your response. | can show that 2 any information is being withheld, correct?
3 toyou. It doesn't reflect any discussion with any 3 A. Excuse me?
4 malpractice lawyer in December of 2016. 4 Q. There's no objection and an indication
5 Tell me -- 5 that you're withholding --
6 A. Let meread it again. We're talking 6 A. | was not withholding.
7 about No. 1 on this? 7 Q. I'll show you Exhibit 13. It asks --
8 Q. Correct. 8 Exhibit 13 are the production requests to you.
9 A. Okay. 9 Number 8 asks for you to produce a privilege log
10 Q. You understand it? 10 identifying the creator and recipient of any
1 A. Yes. 11 document withheld, the basis for any claimed
12 Q. Would you agree that the legal opinion 12 privilege, the date the document was created and the
13 you received on December 16, 2016 is responsive to | 13 date the recipient received the document.
14 that interrogatory, whatever it is that you were 14 The answer is, "The plaintiff is only
15 told? 15 withholding attorney-client communication between
16 A. Yes. 16 his successor counsel."
17 Q. You didn't identify this December 16, 17 Is that your answer to the production
18 2016 discussion in the answer to that interrogatory, | 18 request and did | accurately read No. 8?
19 correct? 19 A. May | consult with her for a minute?
20 A. Say that again. 20 Q. Sure.
21 Q. Your discussion with Mr. Gooch on 21 THE WITNESS: Can we go off the record?
22 December 16, 2016, that's referenced in your 22 MS. WILLIAMS: If you can answer the question,
23 original complaint, you didn't respond and identify 23 answer the question first.
24 it in this answer to the interrogatory, correct? 24
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1 BY THE WITNESS: 1 Popovich did wrong and how it injured you?
2 A. It's been a while since I've done this, 2 A. How it injured me? Yeah.
3 so I'm not sure who the successor counsel is. Is it 3 Q. The first part of my question was, did he
4 her oris it the Boudins or Balke? 4 tell you exactly what they did wrong in connection
5 BY MR. FLYNN: 5 with your -- their representation of you?
6 Q. |think successor counsel, we can both 6 A. He probably did. I'm not recalling it
7 agree, the successor counsel in the underlying case | 7 right now. I'm pulling a blank.
8 which would be Balke and then Boudin. 8 The parts of the conversation I'm
9 You didn't identify any documents 9 remembering, and for some reason I'm not pulling it.
10 withheld other than documents between you and 10 We've been at this a while and this is a long thing.
11 successor counsel, correct? 11 Yes, he said based on what he saw, he saw reason for
12 THE WITNESS: | believe we waived those, didn't| 12 malpractice.
13 we, for Balke and Boudin? 13 Q. You don't remember any details, as you
14 MS. WILLIAMS: For Balke and Boudin we can 14 sit here? Did you discuss the liability of property
15 represent that we waived those. 15 owners in lllinois?
16 BY MR. FLYNN: 16 A.  Well, if they were just property owners
17 Q. Let me ask a different question. 17 in the case, that would be one thing, but they
18 Did Gooch communicate with you in writing | 18 weren't just property owners.
19 relative to his opinion that you had a legal 19 Q. That wasn't my question. I'm asking if
20 malpractice case against Mast and Popovich? 20 you discussed it?
21 A. Inwriting? 21 A. Certainly.
22 Q. Yes. 22 Q. You and Gooch discussed the liability of
23 A. | suppose the agreement between us that 23 the McGuires in the case?
24 he would represent me because | had the caseisa | 24 A. Yes.
Page 130 Page 132
1 document in writing. 1 Q. What did you say to him and what did he
2 Q. Did he tell you -- strike that. 2 say toyou?
3 The discussion that you reference in the 3 A. | showed him the expert opinion.
4 complaint, paragraph 20 of December 16, 2016, was | 4 Q. The chainsaw expert?
5 that a face-to-face communication with Gooch? 5 A. Yes.
6 A.  What number is that? 6 Q. Did you show him any deposition
7 Q. Exhibit 4, paragraph 20. The legal 7 transcripts?
8 opinion you received, was it verbal, was it written? 8 A. Yes.
9 A. | believe it was verbal. 9 Q. Which ones?
10 Q. Now, I'm going to ask you what he said. 10 A. All of them.
11 There was an objection and that will be addressed by | 11 Q. And he read them before you talked?
12 the Court later. Please tell me what Gooch told 12 A. ldon'tremember. Like | said, it may
13 you. 13 have been a few days between our initial meeting and
14 A. He read what | brought him, looked 14 bringing the whole file that | had and trying to get
15 through some things, and | don't remember if it was | 15 what the Boudins had and letting him go through it.
16 the same day that we talked to him or he took a day | 16 | don't remember how long that took.
17 ortwo. | don't remember. He got back to me and he | 17 Q. How did you transmit the documents to
18 said, "You have a case here. You have a valid 18 him --
19 case." 19 A. My brother carried them.
20 Q. Did he say why? 20 Q. Let me finish.
21 A. On the basis of what | brought to him. 21 How did you transmit the documents to
22 Yes. 22 Mr. Gooch, including the deposition transcripts?
23 Q. Specifics, though. | don't want to talk 23 A. | believe we brought him a box.
24 about generalities. Did he tell you what Mast and 24 Q. So you physically handed the documents to
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1 him? 1 every communication between you and Mr. Gooch, all
2 A. 1didn't physically hand them. My 2 written communications, even phone records that
3 brother did. 3 might reflect the dates and times of your phone
4 Q. Did you communicate with Mr. Gooch by 4 communications, if any. Did you use a cell phone
5 e-mail, at all, leading up to this meeting? 5 back then?
6 A. No. 6 A. lused VOIP over a data line.
7 Q. Did he ever write you any letters? 7 Q. Who was your carrier?
8 A. An e-mail or regular mail or what are you 8 A. Comcast.
9 talking about? 9 Q. Is that still your carrier?
10 Q. Any letters whatsoever. 10 A. Yes.
11 A. Throughout the course of his 11 Q. Do you have the same phone that you
12 representation, yes. 12 utilized?
13 Q. What about in December of 20167 13 A. Same phone number for 50 years, yes.
14 A. | believe we started communicating in 14 Q. What else could you remember that Gooch
15 December, yes. 15 told you on or about the 16th of December 2016 about
16 Q. Butin writing? 16 Mast and Popovich breaching the standard of care and
17 A. In e-mails, sure. 17 how it damaged you?
18 Q. Did he discuss -- 18 A. Say that again.
19 A. We may have. I'm not -- whenever we 19 Q. What, if anything, else do you recall
20 started -- whenever he started sending me things and | 20 about your discussions with Gooch on December 16
21 going back and forth, | don't remember the exact 21 regarding the breach of the standard of care by
22 date, but it was right after he started representing 22 Popovich and Mast and how it injured you?
23 me, sure, we exchanged e-mails and started, yes. 23 A. We discussed the whole scenario between
24 Q. When did Gooch begin representing you? 24 October and January and what happened. It was
Page 134 Page 136
1 A. The day that he agreed to represent me. 1 pretty detailed. We discussed everything that you
2 | believe it would have been the day that he decided | 2 see that's been communicated in the e-mails. He
3 that he had a case. 3 didn't have much else to go on other than the
4 Q. On or about December 167? 4 documents and the e-mails.
5 A. Yes. 5 Q. You're talking about the e-mails between
6 Q. At that point in time, or shortly 6 you and Hans from the fall of 2013?
7 thereafter, he communicated with you in writing the | 7 A. Yes.
8 details of the breach of the standard of care 8 Q. Ultimately leading to the $5,000
9 committed by Popovich and Mast; is that correct? 9 settlement?
10 A. | believe he started to detail those out 10 A. Yes.
11 in the complaint and we were working it back and 11 Q. Other than you have a case, what did
12 forth trying to get it right. 12 Gooch say to you?
13 Q. When did you first exchange drafts of the | 13 A. He said that they definitely committed
14 complaint? 14 malpractice.
15 A. I'd have to look back in the e-mails. | 15 Q. Did he ever put this in writing?
16 don't remember the dates. 16 A. Did he ever put it in writing? | think
17 Q. Did you look for any of these e-mails in 17 he backed it up by filing a suit. That's
18 connection with my discovery requests in this case? | 18 documented.
19 A. At the time I think we thought they were 19 Q. Again, the suit wasn't filed until
20 privileged. 20 November of 2017.
21 Q. That privilege objection wasn't exactly 21 A. Yes, he had some health problems and then
22 made. My question is, did you look for them? 22 his wife had some health problems. Believe me, |
23 A. Did | look for them? | have them. 23 was pushing for him to get that done.
24 Q. | would ask that you preserve each and 24 Q. From December of 2016 until the complaint
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1 was filed, you exchanged some drafts of complaints | 1 sorry -- Gooch on December 16, other than what we
2 with him? 2 already talked about?
3 A. |believe he let me see what he wanted to 3 A. Idiscussed the exact same things that
4 putin the complaint. | got to review some things. 4 you -- the same documents that you already have. We
5 Of course | had, do this or that's not right. In 5 went over the case that Mast and Popovich had
6 fact, a couple of these things in here we had to 6 against the McGuires. He followed through all the
7 definitely -- you caught one. He totally worded it 7 way to the end. We went over the whole case. You
8 wrong. It was wrong. We had to amend. 8 see as much as he did.
9 MS. WILLIAMS: His question was, did he give 9 Q. Did Gooch ever explain to you why the
10 you drafts for you to review? 10 McGuires would have been liable any more than Mast
11 THE WITNESS: Yes. 11 explained to you that they wouldn't be liable?
12 BY MR. FLYNN: 12 A. He said he agreed right away. He said
13 Q. These were exchanged by e-mail? 13 that's obvious.
14 A. |believe so, yes. 14 Q. Did Gooch ever provide you with any cases
15 Q. So you would have records of them? 15 or statutes?
16 A. Yes. 16 A. Provide to me, maybe. Maybe. |don't
17 Q. Any comments with respect to the 17 know.
18 pleadings, as well, did you ever ask him questions? | 18 Q. Would that be by e-mail?
19 Did he explain to you the basis for the allegations | 19 A. ltcould be. | was in his office quite a
20 in the draft complaints, similar to what you did 20 few times. He may have.
21 with Hans? 21 Q. As you sit here today, other than you
22 A. Over many times, yes. 22 have a case against Popovich and Mast, what did
23 Q. This is all reflected in e-mails? 23 Gooch tell you specifically that was any different
24 A. Yes. 24 than what Mast and Popovich told you with respect to
Page 138 Page 140
1 Q. Ultimately, you didn't file until 1 the McGuires' liability?
2 November of 20177 2 A. That they were definitely liable. He
3 A. Correct. 3 tried to say that -- like Popovich and Mast were
4 Q. Popovich ceased being your lawyer 4 first- or second-year lawyers and that they may have
5 March 19 of 2015, correct? 5 made a mistake here.
6 A. That sounds about right. 6 | said they've got 20 years in this. You
7 Q. Until December 16, 2016, you didn't have 7 think they'd know the difference. That's the kind
8 any reason to believe there was a malpractice case | 8 of thing. He agreed with me. Twenty years, yeah,
9 against -- 9 they should have known better.
10 A. Say the date again. 10 Q. Did you ever discuss the specifics of the
11 Q. Until December 16, 2016, you didn't have | 11 McGuires' potential liability with Gooch?
12 any other reason to believe there was a malpractice | 12 A. Liability with Gooch?
13 case against Popovich and Mast? 13 Q. With Gooch, did you ever discuss the
14 A. 1did not know that | had a case, no. 14 specifics of the McGuires' liability other than he
15 Q. You threatened one with respect to the 15 thinks you have a case?
16 Gagnon case -- 16 A. Yes.
17 A. Yes. 17 Q. Did he ever tell you why? What was it?
18 Q. -- atanother point in time, correct? 18 A. Because he agreed with the expert's
19 A. 1think | threatened him a few times in 19 opinion.
20 there. Yeah. | was actually nice to what | really 20 Q. The expert on the chainsaw?
21 wanted to say. 21 A. Yes. The liability expert.
22 Q. Subject to the ruling on these 22 Q. The expert said you should use safety
23 objections, you don't recall any other specific 23 goggles and gloves and things like that?
24 details that you discussed with Popovich -- I'm 24 A. He said more than that, but yes.
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1 Q. Do you know who commissioned that experf 1 MS. WILLIAMS: Yeah.
2 report? 2 THE REPORTER: Regular delivery, e-tran?
3 A. Boudins. 3 MS. WILLIAMS: PDF.
4 Q. Do you know when the first draft of that 4 (WHEREUPON, at 4:00 p.m.,
5 doctor's expert report was circulated? 5 the deposition of PAUL DULBERG
6 A. | heard that Boudin got it in February, 6 was concluded.)
7 maybe. |don't think | got it until July, but I'm 7 * ok ok k&
8 not sure about that. 8
9 Q. July of what year? 9
10 A. The same year as the mediation. 10
11 Q. 0f2016? 11
12 A. Yeah. 12
13 Q. So you actually read it in advance of the 13
14 mediation? 14
15 A. |talked about this earlier. | said yes. 15
16 You don't catch everything the first time you read 16
17 it. | was sitting there at the mediating table and 17
18 | was reading it and | caught it and | turned to 18
19 Randy and | said, after it was over, does this 19
20 mean -- that means. 20
21 Q. Means what? 21
22 A. Does this mean the McGuires are liable? 22
23 Yeah, that means they are liable. He said, callmy |23
24 office after everything and I'll give you a name for | 24
Page 142 Page 144
1 an attorney you should go see. 1 STATE OF ILLINOIS )
2 MR. FLYNN: Any follow-up, Julia? 2 ) SS:
3 MS. WILLIAMS: | have two follow-up questions. | 3 COUNTY OF DUPAGE )
4 EXAMINATION 4 I, KAREN PILEGGI, a Notary Public
5 BY MS. WILLIAMS: 5 within and for the County of DuPage, State of
6 Q. Did you ever give Hans authority to make 6 Illinois, and a Certified Shorthand Reporter of said
7 a settlement demand regarding Mr. Gagnon? 7 state, do hereby certify:
8 A. | think at one time in one of my meltdown 8 That previous to the commencement of
9 letters | said get whatever you can, but no, | never 9 the examination of the witness, the witness was duly
10 actua”y Signed anything Saying you have the nght 10 sworn to testify the whole truth concerning the
11 to offer a settlement. 11 matters herein;
12 Q. Did you ever give Hans authority to make | 12 That the foregoing deposition
13 a settlement demand with regard to the McGuires? |13 transcript was reported stenographically by me, was
14 A. Ademand, no. He said he was going to 14 thereafter reduced to typewriting under my personal
15 probe and see what was out there, and | Said, if you 15 direction, and constitutes a true record of the
16 want to do that, that's fine. 16 testimony given and the proceedings had;
17 MS. WILLIAMS: | have no further questions. 17 That the said deposition was taken
18 MR. FLYNN: Signature? 18 Dbefore me at the time and place specified;
19 MS. WILLIAMS: We can waive signature. 19 That I am not a relative or employee
20 THE REPORTER: Are you ordering this? 20 or attorney or counsel, nor a relative or employee
21 MR. FLYNN: Yes. 21 of such attorney or counsel for any of the parties
22 THE REPORTER: Regu|ar delivery, e-tran? 22 hereto, nor interested directly or indirectly in the
23 MR. FLYNN: Yes. 23 outcome of this action.
24 THE REPORTER: Copy? 24 IN WITNESS WHEREOF, I do hereunto

UIRE

DEFOSITION SOLUTIONS

2 ESQ

800.211.DEPOQ (3376)
EsquireSolutions.com
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PAUL DULBERG

February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 145-146
Page 145
1 set my hand and affix my seal of office at Chicago,
2 Illinois this 3rd day of March, 2020.
3 . i
. K aren Piteggi
5 Notary Public, DuPage
6 County, Illinois.
7 My commission expires 1/2/24.
8
9 CSR Certificate No. 84-3404
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
Page 146
1 EXAMINATION
2 Page Line
3 PAUL DULBERG
4 Examination by Mr. Flynn 3 6
Examination by Ms. Williams 142 4
6
7
8 EXHIBITS
9 Deposition Exhibit Page Line
10 Exhibit No. I......iiiuiiiiiniiineann 47 19
11 Exhibit No. 2..... ..., 52 6
12 Exhibit No. 3., 60 6
13 Exhibit No. 4.... ..., 65 2
14 Exhibit No. 5..... ..., 67 13
15 Exhibit No. 6...uiiiiiiniiiiiiineans 79 12
16 Exhibit No. 7..... i, 84 8
17 Exhibit No. 8..... ..., 87 10
18 Exhibit No. Q... 91 2
19 Exhibit No. 10.......iiiiiiiiiinunn, 101 9
20 Exhibit No. 1l.........0. i, 114 10
21 Exhibit No. 12.......iiiiiiiiiinnnn, 125 2
22 Exhibit No. 13......... .t 125 5
23
24
_’é ESQUIRE 800.211.DEPO (3376)

DEFOSITION SOLUTIONS

EsquireSolutions.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
Plaintiff, ;
VS. ; No. 17 LA 377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendants. %
DEFENDANT HANS MAST’S

INTERROGATORIES TO PLAINTIFF PAUL DULBERG

NOW COMES Defendant, Hans Mast, by and through his attorneys, Karbal, Cohen,
Economou, Silk & Dunne, LLC, and pursuant to the provisions of Illinois Supreme Court Rule
213, propounds the following interrogatories on Plaintiff, Paul Dulberg, to be answered under oath
within 28 days:

DEFINITIONS & INSTRUCTIONS

The pronoun “you” refers to Plaintiff, Paul Dulberg, to whom this production request is
addressed, as well as their agents, representatives, employees, anyone acting on his behalf, and
unless privileged, his attorneys.

The term “document” as used herein means all records, papers, and books, transcriptions,
pictures, drawings, or diagrams of every nature, whether transcribed by hand or by mechanical,
electronic, photographic, or other means, as well as sound reproduction of oral statements or
conversations by whatever means made, whether in your actual or constructive possession or under
your control or not, relating or pertaining in any way to the subject matters in connection with
which it is used, and includes originals, all file copies, and all other copies, no matter how prepared,

and all drafts prepared in connection with such writing, whether used or not, including by way of

2315830 1
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illustration and not by way of limitation, the following: books, records, contracts, agreements,
expense accounts, canceled checks, catalogues, price lists, sound and tape recordings,
memorandum (including written memoranda of telephone conversations, other conversations,
discussions, agreements, acts, and activities), minutes, diaries, calendar or desk pads, scrapbooks,
notebooks, correspondence, emails, bulletins, circulars, forms, pamphlets, notices, statements,
journals, postcards, letters, telegrams, reports, intra-office communications, photographs,
microfilm, maps, and deposition transcripts, whether prepared by you for your own use or for

transmittal or received by you.

INTERROGATORIES

L. Identify and describe each and every way that Popovich or Mast breached any
duty of care to you, the date of the breach, and when and how you became aware of the breach.

ANSWER:

2. Identify the date and location of any discussion between you and Mast in which
Mast represented to you that there was no possibility of any liability against William or Caroline
McGuire and/or Auto Owners Insurance Company, and identify what you said to Mast, and what
he said to you.

ANSWER:

3. Identify the other property owned by the McGuire’s as alleged in paragraph 50 of
your Second Amended Complaint.

ANSWER:

2315830 2
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4. When did you or your attorneys (following the withdrawal by Popovich and Mast)
first learn that the McGuire’s had an insurance policy that potentially would have covered the
claim for an amount greater than $100,000?

ANSWER:

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com

2315830 3
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
Plaintiff, ;
VS. ; No. 17 LA 377
THE LAW OFFICES OF THOMAS J. ;
POPOVICH, P.C., and HANS MAST, )
Defendants. %
DEFENDANT HANS MAST’S

INTERROGATORIES TO PLAINTIFF PAUL DULBERG

NOW COMES Defendant, Hans Mast, by and through his attorneys, Karbal, Cohen,
Economou, Silk & Dunne, LLC, and pursuant to the provisions of Illinois Supreme Court Rule
213, propounds the following interrogatories on Plaintiff, Paul Dulberg, to be answered under oath
within 28 days:

DEFINITIONS & INSTRUCTIONS

The pronoun “you” refers to Plaintiff, Paul Dulberg, to whom this production request is
addressed, as well as their agents, representatives, employees, anyone acting on his behalf, and
unless privileged, his attorneys.

The term “document” as used herein means all records, papers, and books, transcriptions,
pictures, drawings, or diagrams of every nature, whether transcribed by hand or by mechanical,
electronic, photographic, or other means, as well as sound reproduction of oral statements or
conversations by whatever means made, whether in your actual or constructive possession or under
your control or not, relating or pertaining in any way to the subject matters in connection with
which it is used, and includes originals, all file copies, and all other copies, no matter how prepared,

and all drafts prepared in connection with such writing, whether used or not, including by way of

2315830 1
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illustration and not by way of limitation, the following: books, records, contracts, agreements,
expense accounts, canceled checks, catalogues, price lists, sound and tape recordings,
memorandum (including written memoranda of telephone conversations, other conversations,
discussions, agreements, acts, and activities), minutes, diaries, calendar or desk pads, scrapbooks,
notebooks, correspondence, emails, bulletins, circulars, forms, pamphlets, notices, statements,
journals, postcards, letters, telegrams, reports, intra-office communications, photographs,
microfilm, maps, and deposition transcripts, whether prepared by you for your own use or for

transmittal or received by you.

INTERROGATORIES

L. Identify and describe each and every way that Popovich or Mast breached any
duty of care to you, the date of the breach, and when and how you became aware of the breach.

ANSWER:

2. Identify the date and location of any discussion between you and Mast in which
Mast represented to you that there was no possibility of any liability against William or Caroline
McGuire and/or Auto Owners Insurance Company, and identify what you said to Mast, and what
he said to you.

ANSWER:

3. Identify the other property owned by the McGuire’s as alleged in paragraph 50 of
your Second Amended Complaint.

ANSWER:

2315830 2
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4. When did you or your attorneys (following the withdrawal by Popovich and Mast)
first learn that the McGuire’s had an insurance policy that potentially would have covered the
claim for an amount greater than $100,000?

ANSWER:

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com

2315830 3

Received 10-05-2020 04:28 PM / Circuit Clerk Accepted on 10-06-2020 06:17 AM / Transaction #10675216 / Case #17LA000377
Purchased from re:SearchiL Page 94 of 109 C 465

EXHIBIT EG-1 - Part 2 of 4
Page 465 of 849





** FILED ** Env: 9649054
McHenry County, lllinois
17LA000377

Date: 7/2/2020 9:30 AM
Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUI'fterk of the Circuit Court
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintift,

VS. No. 17 LA 377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N

Defendants.
NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: Edward X. Clinton, Jr.
Julia C. Williams
The Clinton Law Firm
111 W. Washington Street, Suite 1437
Chicago, IL 60602
ed@clintonlaw.net
juliawilliams@clintonlaw.net
Marywinch@clintonlaw.net

PLEASE TAKE NOTICE that on the 2" day of July 2020 we served the parties via
email:

Defendant, The Law Offices of Thomas J. Popovich, P.C.’s:
e Supplemental Requests for Production to Plaintiff;
a copy of which is attached hereto and herewith served upon you.
Dated this 2™ day of July 2020.
KARBAL | COHEN | ECONOMOU | SILK | DUNNE | LLC

By: /s/ George K. Flynn
One of their Attorneys

GEORGE K. FLYNN (ARDC No. 6239349)
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

oflynn@karballaw.com

EXHIBIT E
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing DEFENDANT’S NOTICE OF SERVICE
OF DISCOVERY DOCUMENT was served upon:

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm

111 W. Washington Street, Suite 1437
Chicago, IL 60602

312-357-1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net
Marywinch@clintonlaw.net

by email on July 2, 2020.

/s/ George K. Flynn
One of their Attorneys

2
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

N N N N N N N N N N

DEFENDANTS, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.’S
SUPPLEMENTAL REQUESTS FOR PRODUCTION TO PLAINTIFF

NOW COMES Defendant, The Law Offices of Thomas J. Popovich, P.C. by and through
its attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, and pursuant to the provisions of
Illinois Supreme Court Rule 214, respectfully requests Plaintiff, Paul Dulberg, to produce within
28 days at the law offices of Karbal, Cohen, Economou, Silk & Dunne, LLC, 150 South Wacker
Drive, Suite 1700, Chicago, Illinois 60606, the following photographs, documents, objects, and
other tangible things:

SUPPLEMENTAL PRODUCTION REQUESTS

1. Any and all documents relating to your “discovery” of any alleged breach of the
standard of care or legal malpractice by Popovich or Mast, and which caused you damages or

injury.

RESPONSE:

2. Any and all documents relating to any consultation or advice you received from
any attorney or “legal expert” or legal malpractice expert which formed the basis for your alleged
discovery of Mast’s and Popovich’s breach or breaches of the standard of care while they
represented you in your claim or lawsuit against William and Caroline McGuire and David
Gagnon.

RESPONSE:

2690892 1

Received 10-05-2020 04:28 PM / Circuit Clerk Accepted on 10-06-2020 06:17 AM / Transaction #10675216 / Case #17LA000377
Purchased from re:SearchiL Page 97 of 109 C 468

EXHIBIT EG-1 - Part 2 of 4
Page 468 of 849





3. Any and all documents regarding or reflecting advice from any attorney or legal
expert, including but not limited to Tom Gooch, including but not limited to your communications
with Tom Gooch in December 2016 (up to and including the date of the filing of your original
complaint against Popovich and Mast), which relate to your discovery of any breach of the standard
of care by Popovich or Mast and proximately caused damages or injury resulting therefrom.

RESPONSE:

4. Any and all documents regarding any damages you suffered at any time as a result
of any breach of the standard of care by Popovich or Mast in their representation of you or
provision of legal services to you.

RESPONSE:
5. Any and all documents which provide or form the basis for your contention that

you did not discover until December 16, 2016 that you had been injured or damaged by Mast or
Popovich’s negligence in representing you in the claim or lawsuit against William and Caroline

McGuire.
RESPONSE:
6. All documents, including letters and email communications between Tom Gooch

on the one hand, and you on the other hand, regarding legal advice he provided to you on December
16, 2016 and thereafter, that you “had a malpractice case” against Popovich, as testified by you at
pages 129-142 of your discovery deposition from February 19, 2020.

RESPONSE:

7. Any and all documents reflecting opinions by attorney Randy Baudin regarding the
liability of the McGuire’s, whether the advice or opinions were rendered at your mediation of the
underlying case (on or about December 16, 2016) or prior thereto, as testified at your discovery
deposition on February 19, 2020 (see page 141).

RESPONSE:

Respectfully submitted,

/s/ George K. Flynn

2690892 2
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GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com

2690892 3
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George Flynn

From: George Flynn

Sent: Thursday, September 17, 2020 4:06 PM

To: Paul Dulberg

Subject: RE: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit

Court of McHenry County, IL No. Na. 17 LA 377)

Thank you,

Pursuant to lllinois Supreme Court Rule 201(k), please advise when the supplemental discovery answers and documents
will be served. As | indicated in court on September 10, | plan to file a motion to compel very soon if we do not receive
the sworn answers and all responsive documents.

Best regards,

---=-0riginal Message-----

From: Paul Dulberg <Paul_Dulberg@comcast.net>

Sent: Thursday, September 17, 2020 11:19 AM

To: George Flynn <gflynn@karballaw.com:

Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of McHenry County, IL
MNo. No. 17 LA 377)

Dear Mr Flynn,
Please find the attached files named 2020-09-17_Appearance Pro se.pdf and 2020-09-17_ProofOfDelivery, pdf
| have filed these with the McHenry County Clerk via the i2file web site.

Thank you,
Paul

Paul Dulberg
B847-497-4250

GROUP EXHIBIT F

1
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Georﬂe Flynn

From: George Flynn

Sent: Saturday, August 29, 2020 8:59 PM

To: Julia Williams

Cc: Ed Clinton; Mary Winch; Linda Walters

Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS ), POPOVICH, P.C, et al. (Circuit

Court of McHenry County, IL No. No, 17 LA 377)

lulia:

| write pursuant to rule 201(k) and rule 219(c). Mr. Dulberg is late in responding to discovery pursuant the the extension

you requested, and to which | agreed.

It is finally time for Mr. Dulberg to properly answer discovery in conformity to his allegations, and relative to the matters

which he has placed at issue,

Once the Gooch discovery is produced, | would like to immediately depose Dulberg and Gooch. Please pass this along to

your client.
You and your firm have been nothing but professional and it was a pleasure working with you.

Best regards,

On Aug 18, 2020, at 2:13 PM, George Flynn <gflynn@karballaw.com> wrote;

Julia:
This correspondence is being forwarded pursuant to Illinols Supreme Court Rule 201(k).

| just received your firm’s motion to withdraw. If you could please pass along to Mr. Dulberg or his new
counsel, that we must insist on the outstanding written discovery being answered by August 27, 2020
per our agreement below, it would be appreciated.

I think we have been very patient with Mr. Dulberg in responding to discovery which has been directed
at his assertion of the discovery rule in this case, where he is attempting to overcome a statute of
limitations defense (issues which are evident from the face of the pleadings and the applicable statutes
involved).

The supplemental discovery we served merely clarified and more specifically identified communications
and documents which were the subject of prior discovery requests, and some of which were identified
at Mr. Dulberg’s discovery deposition taken on February 19, 2020.

Please feel free to contact me if you would like to discuss this matter,

Very truly yours,

1
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From: lulia Williams <juliawilliams@clintonlaw.net>

Sent: Thursday, July 30, 2020 10:07 AM

To: George Flynn <gflynn@karballaw.com>

Cc: Ed Clinton <ed@clintonlaw.net>; Mary Winch <marywinch@clintonlaw.net>

Subject: Fwd: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of
McHenry County, IL No. No. 17 LA 377)

Dear George,
Are you agreeable to an extension of 28 days on these answers?
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 606802
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the
email and notify the sender immediately,

Begin forwarded message:

From: Linda Walters <lwalters@KARBALLAW.com>

Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al.
(Circuit Court of McHenry County, IL No. No. 17 LA 377)

Date: July 2, 2020 at 11:11:39 AM CDT

To: "ed@clintonlaw.net" <ed@clintonlaw.net>, "juliawilliams@clintonlaw.net"
<juliawilliams @clintonlaw.net>, "Marywinch@clintonlaw.net"
<Marywinch@clintonlaw.net>

Cc: George Flynn <gflynn@karballaw.com>

On behalf of George Flynn, please see the attached:

s Supplemental Request for Praduction to Plaintiff; and
» MNotice of Service of Discovery Document — Supp. RFP to Plaintiff

Thank you.

Linda Walters
Karbal | Cehen | Economou | Silk | Dunne | LLC
]
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150 5. Wacker Drive
Suite 1700
Chicago, IL 60606

<image001.jpg>

P: (312) 431-3641
<imageD02.png>

F:(312) 431-3670
<image003.png>

E: waltersimKARBALLAW com

CONFIDENTIALITY NOTE:

This electronic message lransmigsion containg information from tha law firm of Karbal, Cohan, Economou, Silk
& Dunne, LLC. which may be confidential or privileged. The information is intended 1o ba for the use of the
individual or enlity named above. If you are nol the intended recipient, please immediately delete this e-mail and
b aware that any disclesure, copying, distribution or use of the contents of this information is prohibited.
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George Flynn

From: George Flynn

Sent: Thursday, July 30, 2020 10:12 AM

To: Julia Williams

Cc: Ed Clinton; Mary Winch

Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit

Court of McHenry County, IL No. No. 17 LA 377)

Hi Julia. Yes, agreed.

On Jul 30, 2020, at 10:07 AM, lulia Williams <juliawilliams@clintonlaw.net> wrote:

Dear George,

Are you agreeable to an extension of 28 days on these answers?

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicagoa, IL 60602
P:312.357.1515
F:312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the
email and notify the sender immediately.

Begin forwarded message:

From: Linda Walters <lwalters@KARBALLAW com>

Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al.
{Circuit Court of McHenry County, IL No. No. 17 LA 377)

Date: July 2, 2020 at 11:11:35 AM CDT

To: "ed@clintonlaw.net” <ed@clintonlaw.net>, "juliawilliams@clintonlaw.net"
<juliawilliams@clintonlaw.net>, "Marywinch@clintonlaw.net"
<Marywinch@clintonlaw.net>

Cc: George Flynn <gflynn@karballaw.com>

On behalf of George Flynn, please see the attached:

» Supplemental Request for Production to Plaintiff; and
« Notice of Service of Discovery Document — Supp. RFP to Plaintiff

1
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Thank you.

Linda Walters

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 5. Wacker Drive

Suite 1700

Chicago, IL 60606

<phone_3aefle25-ed01-4e86-9c05-55877d93199b.jpg=>
P: (312) 431-3641
<fax_b47779bc-2f12-4a09-9ce3-87f4947c3def.png>
F: (312) 431-3670
<envelope_5540fafc-2f13-4c5f-af64-a2c20113037b.png>

E: lwalters@KARBALLAW.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk
& Dunne, LLC. which may be confidential or privileged. The information is intended to be for the use of the
individual or entity named abowve. If you are not the intended recipient, pleass immadiately delete this e-mail and
b aware that any disclosure, copying, distibution or usa of tha contents of this information is prohibited.

<2691756v1 - Supplemental Request for Prod. to Plaintiff.PDF>
<2691837v1 - Notice of Service of Discovery Documents -- Supplemental RTP to Plaintiff (F5).PDF>

2
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Genme Flynn

From: George Flynn <gflynn@karballaw.com>

Sent: Tuesday, September 1, 2020 10:31 AM

To: Julia Williams

Cc: Ed Clinton; Mary Winch; Linda Walters

Subject: RE: PAUL DULBERG v. THE LAW OFFICES OF THOMAS ). POPOVICH, P.C, et al. (Circuit

Court of McHenry County, IL No. No. 17 LA 377)

lulia:

Thank you. | understand the position you and your firm are in. | will plan to either file a motion to compel, or advise the
court of our intentions to file a motion on September 10.

Stay safe,

Very Truly Yours,

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 5. Wacker Drive
Suite 1700
Chicago, IL 60606
P (312) 431-3622
& F: (312) 431-3670
(=< E: gftynn@karballaw.com

CONFIDENTIALITY NOTE:
This electronic message transmission contains informatien from the law firm of Karbal, Cohen, Economou, Silk & Dunna, LLC. which may be confidenbal

or privileged. Tha infarmation is intended to be for the use of the individual or entity named above. If you are not tha intended raciplant, please
immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information is prohibited.

From: Julia Williams <juliawilliams @clintonlaw.net>

Sent: Monday, August 31, 2020 8:45 AM

To: George Flynn <gflynn@karballaw.com=

Ce: Ed Clinton <ed@clintonlaw.net>: Mary Winch <marywinch@clintonlaw.net>; Linda Walters
<lwalters@KARBALLAW.com>

Subject: Re: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al. (Circuit Court of McHenry County,
IL No. Ne. 17 LA 377)

Dear George,
| will certainly pass this along to our client.

Unfortunately, because we are withdrawing, we are not comfortable answering discovery when another counsel may be
appearing. Mr. Dulberg is seeking new counsel and would like to have his new counsel answer. | expect that we will be
withdrawing on September 10, 2020. The court will grant Mr. Dulberg 21 days to find alternative counsel. Based upon
this, it is unlikely that any answers to supplemental discovery will be prepared prior to the end of September.

1
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Thank you again for your time and courtesy in this case. It has been nice to work with you as well.

Best regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email
and notify the sender immediately.

On Aug 29, 2020, at 8:58 PM, George Flynn <gflynn@karballaw.com> wrote:

Julia:

1 write pursuant to rule zo1(k) and rule 219(c). Mr. Dulberg is late in responding to discovery pursuant the the
extension vou requested, and to which 1 agreed.

It is finally time for Mr. Dulberg to properly answer discovery in conformity to his allegations, and relative to the
matters which he has placed at issue.

Onee the Gooch discovery is produced, I would like to immediately depose Dulberg and Gooch. Please pass this along
to your client.

You and your firm have been nothing but professional and it was a pleasure working with you.

Best regards,

George Flynn

Karbal | Cohen | Econemou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

<phone_3aef1e25-ed01-4e86-9c05-55877d923199b jpg= P: (312) 431-3622
<fax_b47779be-2{12-4a09-9cad-87f4947c34efl png> F: (312) 431-3670
<envelope_5540fafc-2f13-4c5f-af64-a2¢20113037b.png> E: afiynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message ransmission conlains information from the law firm of Karbal, Cohen, Economau, Silk & Dunne, LLC

which may ba confidential or privileged. The information s intended to be for the use of the individual or antity named abava. If you
are not the intended recipient, please immediately delete this e-mail and be aware thal any disclosure, copying, distribution or use of
tha contents of this information is prohibited.

On Aug 18, 2020, at 2:13 PM, George Flynn <gflynn@karballaw.com> wrote:

Julia:
This correspondence is being forwarded pursuant to lllinois Supreme Court Rule 201(k).

2
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| just received your firm’s motion to withdraw. If you could please pass along to Mr.
Dulberg or his new counsel, that we must insist on the outstanding written discovery
being answered by August 27, 2020 per our agreement below, it would be appreciated.

| think we have been very patient with Mr. Dulberg in responding to discovery which has
been directed at his assertion of the discovery rule in this case, where he is attempting
to overcome a statute of limitations defense (issues which are evident from the face of
the pleadings and the applicable statutes involved).

The supplemental discovery we served merely clarified and more specifically identified
communications and documents which were the subject of prior discovery requests,
and some of which were identified at Mr. Dulberg's discovery deposition taken on
February 19, 2020.

Please feel free to contact me if you would like to discuss this matter.

Very truly yours,

From: Julia Williams <juliawilliams@clintonlaw.net>

Sent: Thursday, July 30, 2020 10:07 AM

To: George Flynn <gflynn@karballaw.com>

Ce: Ed Clinton <ed@clintonlaw.net>; Mary Winch <marywinch@clintonlaw.net>
Subject: Fwd: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J. POPOVICH, P.C, et al.
(Circuit Court of McHenry County, IL No. No. 17 LA 377)

Dear George,
Are you agreeable to an extension of 28 days on these answers?
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.

Begin forwarded message:

Frem: Linda Walters <lwalters@KARBALLAW com>
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Subject: PAUL DULBERG v. THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C, et al. (Circuit Court of McHenry County, IL No. No. 17
LA 377)

Date: July 2, 2020 at 11:11:39 AM COT

To: "ed@clintonlaw.net" <ed@clintonlaw.net>,
"uliawilliams@clintonlaw.net" <juliawilliams@clintonlaw.net>,
"Marywinch@clintonlaw.net" <Marywinch@clintonlaw.net>

Cc: George Flynn <gflynn@karballaw.com>

On behalf of George Flynn, please see the attached:

+ Supplemental Request for Praduction te Plaintiff; and
+ Notice of Service of Discovery Document — Supp. RFP to Plaintiff

Thank you,

Linda Walters

Karbal | Cohen | Econemaou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

zimagenoijpg>

P: (312) 431-3641
<imagenoz.png>

F: (312) 431-3670

<Image0oi.png>

E: lwalters@KARBAL LAW com
CONFIDENTIALITY NOTE:
This electronic message transmission contains information from the law firm of Karbal,
Cohen, Economou, Silk & Dunne, LLC. which may be confidential or privileged. The
information is intended 1o be for the use of the individual or entity nemed above. If you are
not the intended recipient, pleass immediately delste this e-mail and ba aware thal any
disclosure, copying, distribution or use of the conlents of this information is prohibited.

<image002.png><image003.png><image001.jpg>

4

Received 10-05-2020 04:28 PM / Circuit Clerk Accepted on 10-06-2020 06:17 AM / Transaction #10675216 / Case #17LA000377
Purchased from re:SearchlIL Page 109 of 109 C 480

EXHIBIT EG-1 - Part 2 of 4
Page 480 of 849





** FILED * Env: 10675216
McHenry County, lllinois
17LA000377

Date: 10/5/2020 3:27 PM
Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUI'F'ek of the Circuit Court
MCHENRY COUNTY, ILLINOIS

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )
NOTICE OF MOTION

TO: Paul Dulberg
4606 Hayden Court
McHenry, IL 60051
Paul Dulberg@comcast.net

PLEASE TAKE NOTICE that on the 7% day of October 2020 at 8:45 a.m. or as soon
thereafter as this motion may be heard, we shall appear before the Honorable Judge Thomas A.
Meyer or any Judge sitting in his place or stead, in Room 201, at McHenry County Government
Center, 2200 N. Seminary Avenue (Route 47), Woodstock, IL 60098, and shall then and there
present DEFENDANTS THE LAW OFFICES OF THOMAS J. PorovIiCH, P.C. AND HANS MAST’S
MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY, a copy of which is attached
hereto and herewith served upon you.

Dated this 5™ day of October 2020 in Chicago, Illinois.

George K. Flynn (ARDC #6239349)

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

Tel: (312) 431-3700
gflynn@karballaw.com

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that this Notice was served to each party to whom it is
directed via the Odyssey eFileIL system on October 5, 2020.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, I certify that the statements set

forth herein are true and correct. /s/ Linda Walters
Linda Walters
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IN THE CIRCUIT COURT OF THE 22™° JUDICIAL CIRCUIT

STATE OF ILLINOIS ) _
) SS GEN. NO. /] 7 L A4 277
COUNTY OF MCHENRY ) [FJury 0O Non-Jury
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VS.
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% * _ Clerk of the Ciruf{ Court
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ORDER
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** FILED ** Env: 10893447
McHenry County, lllinois
17LA000377

Date: 10/23/2020 4:21 PM
Katherine M. Keefe

Clerk of the Circuit Court
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** FILED ** Env: 10893447
McHenry County, lllinois
17LA000377

Date: 10/23/2020 4:21 PM
Katherine M. Keefe

Clerk of the Circuit Court
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IN THE CIRCUIT COURT OF THE 22*° JUDICIAL CIRCUIT

17 L 337

& Jury O Non-Jury

STATE OF ILLINOIS
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CIRCUIT COURT FOR THE 22™ JUDICIAL CIRCUIT

STATE OF ILLINOIS )
) SS CASE NUMBER_17LA000377
COUNTY of McHENRY ) W Jury O wWon-Jury
Paul Dulberg, Plaintiff FILED The law Offices Of Thomas J. Popovich and
Hans Mast
NOV 252020 Y%
KATHERIME M. KEEFE
MeHENRY CTY. CiR. CLK.
inti fendant’

Date NOV. 24, 2020 2?1:;:155 Alphonse A, Talarico z;:,;c; SGeorge K. Flynn B

ORDER

This matter coming on to be heard for status on Defendant Popovich's Motion to Compel and
this Honorable Court being fully briefed in the premises, it is hereby Ordered that:

I) Defendant Popovich's Motion to Compel is entered and continues;

Il) Plaintiff is granted 28 days, up to and including December 22, 2020 to Respond to said
Motion;

lil) Defendant Popovich is granted 14 days, up to and including January 5, 2021 to Reply;

IV) this Motion is set for hearing before this Honorable Court in room 201 on January 14, 2021
at 10:00 a.m.

Prepared by: Alphonse A. Talarico 7’— 4

Attorney |qm,‘l:"lainti’l’f Paul Dulberg Judge:

#Sigred by THOMAS A MEVER 1128080 13014032 bebONSmd
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** FILED ** Env: 11708302
McHenry County, lllinois
17LA000377

Date: 1/5/2021 12:10 PM
Katherine M. Keefe

Clerk of the Circuit Court
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** FILED ** Env: 11708302
McHenry County, lllinois
17LA000377

Date: 1/5/2021 12:10 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST

Defendants.

N N N S N N S N N N

PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION TO COMPEL
PLAINTIFF TO ANSWER WRITTEN DISCOVERY

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.

Talarico, and in support of said Response states as follows:

1. Plaintiff admits the allegations in Defendants’ Motion to Compel #1.

2. Plaintiff admits the allegations in Defendants’ Motion to Compel #2.

3. Plaintiff Paul Dulberg admits that q[ 20 of his original Complaint states “Following
the execution of the mediation agreement with the “high-low agreement” contained
therein, and the final mediation award, DULBERG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading,
and that in fact, the dismissal of the McGuire’s was a serious and substantial

mistake. Following the mediation, DULBERG was advised to seek an independent
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opinion from an attorney handling Legal Malpractice matters, and received that
opinion on or about December 16, 2016.” To the extent that a further response is
required, Plaintiff Paul Dulberg denies the allegations contained in Paragraph 3 of
Defendants’ Motion to Compel.

In addition, on February 7, 2018 Defendants brought their 735 ILCS

5/2-619.1 combined motion against Plaintiff's original Complaint which contained a
735 ILCS5/2-619(a)(5) motion to dismiss (not commenced within the time allowed
by law) and a 735 ILCS 5/2-619(a)(9) motion (other affirmative matter avoiding the
legal effect of or defeating the claim-based on judicial estoppel) and said motions
were denied by this Honorable court on May 10, 2018.

4. Plaintiff admits the allegations in defendants’ Motion to Compel #4.

5. Plaintiff Paul Dulberg admits that §[56 of his Second Amended Complaint states
“Following the execution of the mediation agreement and the final mediation award,
Dulberg realized for the first time in December of 2016 that the information Mast
and Popovich had given Dulberg was false and misleading, and that in fact, the
dismissal of the McGuires was a serious and substantial mistake.” Plaintiff further
admits that [57 of his Second Amended Complaint states “It was not until the
mediation in December 2016, based on the expert’s opinions that Dulberg retained
for the mediation, that Dulberg became reasonably aware that Mast and Popovich
did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis”. To the extent that a further
response is required, Plaintiff Paul Dulberg denies the allegations contained in

Paragraph 5 of Defendants’ Motion to Compel.
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6. Plaintiff admits that Dulberg gave a discovery deposition in this case on
February 19, 2020. Paul Dulberg admits that he was questioned by an attorney for
Defendants and that said questions and answers can be found on DEFENDANTS
THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’'S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY
attached as Exhibit C page 106 L1-page 114 L24. To the extent that a further
response is required, Plaintiff Paul Dulberg denies the allegations contained in
Paragraph 6 of Defendants’ Motion to Compel.
7. Plaintiff Paul Dulberg denies that his attending attorney Julia C. Williams waived
the attorney-client privilege on behalf of her then client Plaintiff Paul Dulberg and
additionally, states that the ability to waive the attorney-client privilege belongs to
the client. Further responding Plaintiff states that his attorney did not waive or even
attempt to waive the attorney-client privilege pursuant to lll.R.Evid.502(d) illustrated

by the following quotes:

Ms. Williams: There’s not a question pending. I'm going to make a standing
objection as to privilege with Gooch.
If we can agree that the objection will stand, we can go through this line of
questioning and then if we need to later, have a judge determine whether or
not that line of questioning is admissible. Are you agreeable to that?
Mr. Flynn: I'm agreeable to continuing on for a few minutes. | want to explore. I'll
try to lay foundation for —to confirm this wasn’t anyone else, for starters. Why don’t we

continue on and if you need to raise it again, we can talk.
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Ms. Williams: Otherwise, I'm just going to raise it to every single question

you ask. | just don’t want to continue to make the objection as to --- if questions
are asked about advice given by a legal malpractice attorney. I’'m going to raise
an objection as to that.

please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’'S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN
DISCOVERY attached as Exhibit C Page 110 L18-Page 111 L12.

In addition, Plaintiff Paul Dulberg admits that the following questions and
answers are transcribed as part of his Deposition:

Q. Would you agree that the legal opinion you received on December 16, 2016 is
responsive to that interrogatory, whatever it is that you were told?

A. Yes.

Q. You didn’t identify this December 16, 2016 discussion in the answer to that
interrogatory, correct?

A. Say that again.

Q. Your discussion with Mr. Gooch on December 16, 2016, that’s referenced in
your original complaint, you didn’t respond and identify it in this answer to the
interrogatory, correct?
A. This asks for every way Popovich or Mast breached the duty of care. It didn’t
ask for Gooch’s opinion.

please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST'S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN

DISCOVERY attached as Exhibit C Page 126 L12-Page 127 L3.
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Also, Plaintiff Paul Dulberg admits that the following questions and

answers are transcribed as part of his Deposition:

Q. How did you find out that Mast and Popovich breached the duty of care to
you? Because Gooch told you, right?

A. Yes.

Q. That’s what you've alleged here in this complaint.

A. Yes.

please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN
DISCOVERY attached as Exhibit C Page 127 L4-L10.

To the extent that a further response is required, Plaintiff Paul Dulberg denies the

allegations contained in Paragraph 7 of Defendants’ Motion to Compel.

8. Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court’s Website
reflects a NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

e Supplemental Requests for Production to Plaintiffs;

a copy of which is attached hereto and herewith served upon you.

Said notice contains a Filed date of July 2, 2020

please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN
DISCOVERY attached as Exhibit E.
To the extent that a further response is required, Plaintiff Paul Dulberg denies the

allegations contained in Paragraph 8 of Defendants’ Motion to Compel.

9. Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court’s Website
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reflects a NOTICE OF MOTION and a MOTION TO WITHDRAW AS COUNSEL

FOR PLAINTIFF PAUL DULBERG filed on August 18, 2020.

To the extent that a further response is required, Plaintiff Paul Dulberg denies the
allegations contained in Paragraph 9 of Defendants’ Motion to Compel.

10.  Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court's Website

reflects an Order entered by this Honorable Court granting the Clinton Law

Firm’s motion to withdraw. The file date is September 10, 2020. Further

responding Paul Dulberg admits that he filed his Appearance Pro Se on

September 17, 2020.

11.  Plaintiff Paul Dulberg admits that contained within Waste Management,

Inc. v. International Surplus Lines Ins. Co.,144 |1l.2d 178, 579 N.E.2d 322,

161 lll.Dec. 774 (lll. 1991) the lllinois Supreme Court stated :

"The purpose of the attorney-client privilege is to encourage and promote full and
frank consultation between a client and legal advisor by removing the fear of compelled

Page 327

[161 lll.Dec. 779] disclosure of information." (Consolidation Coal Co. v. Bucyrus-
Erie Co. (1982), 89 Ill.2d 103, 117-18, 59 lll.Dec. 666, 432 N.E.2d 250.) However, the
privilege is not without conditions, and we are mindful that it is the privilege, not the duty
to disclose, that is the exception. (Consolidation Coal, 89 Ill.2d at 117-18, 59 Ill.Dec.
666, 432 N.E.2d 250.) Therefore, the privilege ought to be strictly confined within its
narrowest possible limits. Further, the attorney-client privilege is limited solely to those
communications which the claimant either expressly made confidential or which he
could reasonably believe under the circumstances would be understood by the attorney
as such. (Consolidation, 89 Ill.2d at 119, 59 lll.Dec. 666, 432 N.E.2d 250; McCormick,
Evidence § 91, at 217 (3d ed. 1984).) Finally, we note that in lllinois, we adhere to a
strong policy of encouraging disclosure, with an eye toward ascertaining that truth which
is essential to the proper disposition of a lawsuit. Monier v. Chamberlain (1966), 35
l.2d 351, 359, 221 N.E.2d 410.

Further responding, Plaintiff Paul Dulberg admits that contained within Bill Daily, M.D., &
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Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C., 2018 IL

App (5th) 150384, 98 N.E.3d 604 (lll. App. 2018) the Appellate court stated in §22-23:

1 22 We begin with the issue of whether the documents referenced in Daily, Stinson,
and Padberg's privilege logs are discoverable based on the "at issue" waiver of the
attorney-client privilege. "All matters that are privileged against disclosure on the trial,
including privileged communications between a party or his agent and the attorney for
the party, are privileged against disclosure through any discovery procedure." lll.S.Ct. R.
201(b)(2) (eff. July 30, 2014). "Where legal advice of any kind is sought from a lawyer in
his or her capacity as a lawyer, the communications relating to that purpose, made in
confidence by the client, are protected from disclosure by the client or lawyer, unless
the protection is waived."

[98 N.E.3d 614]

Center Partners, Ltd. , 2012 IL 113107, § 30, 367 Ill.Dec. 20, 981 N.E.2d 345. Although
this statement regarding the privilege "suggests that only communications ‘by the client’
are protected from disclosure, the modern view is that the privilege is a two-way street,
protecting both the client's communications to the attorney and the attorney's advice to
the client." People v. Radojcic , 2013 IL 114197, q 40, 376 lll.Dec. 279, 998 N.E.2d
1212 (citing Edward J. Imwinkelried, The New Wigmore: A Treatise on Evidence §
6.6.1, at 585 (2002) ). " ‘The purpose of the attorney-client privilege is to encourage and
promote full and frank consultation between a client and legal advisor by removing the
fear of compelled disclosure of information.” " Waste Management, Inc. , 144 1ll.2d at
190, 161 lll.Dec. 774, 579 N.E.2d 322 (quoting Consolidation Coal Co. v. Bucyrus—Erie
Co., 89 1ll.2d 103, 117-18, 59 lll.Dec. 666, 432 N.E.2d 250 (1982) ).

1 23 While the attorney-client privilege serves a purpose that our supreme court has
characterized as " ‘essential "to the proper functioning of our adversary system of
justice"’ " ( Center Partners, Ltd. , 2012 IL 113107, q 30, 367 lll.Dec. 20, 981 N.E.2d
345 (quoting In re Marriage of Decker , 153 Ill.2d 298, 313, 180 lll.Dec. 17, 606 N.E.2d
1094 (1992), quoting United States v. Zolin , 491 U.S. 554, 562, 109 S.Ct. 2619, 105
L.Ed.2d 469 (1989) ), our supreme court has also made clear that the attorney-client
privilege is not without conditions, finding that it is the privilege, not the duty to disclose,
that is the exception. Waste Management, Inc. , 144 Ill.2d at 190, 161 lll.Dec. 774, 579
N.E.2d 322 (citing Consolidation Coal Co. , 89 Ill. 2d at 117-18, 59 Ill.Dec. 666, 432
N.E.2d 250 ). "lllinois adheres ‘to a strong policy of encouraging disclosure, with an eye
toward ascertaining that truth which is essential to the proper disposition of a lawsuit.” "
Center Partners, Ltd. , 2012 IL 113107, 9] 32, 367 lll.Dec. 20, 981 N.E.2d 345 (quoting
Waste Management, Inc. , 144 1ll.2d at 190, 161 lll.Dec. 774, 579 N.E.2d 322 ).
Accordingly, "the privilege ought to be strictly confined within its narrowest possible
limits." Waste Management, Inc. , 144 lll.2d at 190, 161 lll.Dec. 774, 579 N.E.2d 322.
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In addition, Plaintiff Paul Dulberg admits that in Ctr. Partners, Ltd. v. Growth Head GP,
LLC, 2012 IL 113107, 981 N.E.2d 345, 367 ll.Dec. 20 (lll. 2012) the lllinois Supreme

Court in 435 stated:

91 35 Among the exceptions to the attorney client
privilege is the concept of “waiver.” The
attorney-client privilege belongs to the client,
rather than the attorney, although the attorney
asserts the privilege on behalf of the client.
Decker, 153 1ll.2d at 313, 180 lll.Dec. 17, 606
N.E.2d 1094. Only the client may waive the
privilege. Decker, 153 1ll.2d at 313, 180 lll.Dec. 17,
606 N.E.2d 1094. The attorney, although
presumed to have authority to waive the privilege
on the client's behalf, may not do so over the
client's objection. Richard O. Lempert et al., A
Modern Approach to Evidence 884-85 (3d ed.
2000). “Any disclosure by the client is inherently
inconsistent with the policy behind the privilege
of facilitating a confidential attorney-client
relationship and, therefore, must result in a
waiver of the privilege.” Profit Management
Development, Inc., v. Jacobson, Brandvik &
Anderson, Ltd., 309 Ill.App.3d 289, 299, 242
lll.Dec. 547, 721 N.E.2d 826 (1999). Thus, for
example, the attorney-client privilege may be
waived by the client when the client voluntarily
testifies to the privileged matter ( Profit
Management, 309 Ill.App.3d at 299, 242 lll.Dec.
547, 721 N.E.2d 826), or when the client
voluntarily injects into the case either a factual or
legal issue, the truthful resolution of which
requires examination of confidential
communications, such as legal malpractice
actions ( Fischel & Kahn, 189 Ill.2d at 585, 244
lll.Dec. 941, 727 N.E.2d 240;Lama v. Preskill, 353
. App.3d 300, 305, 288 lll.Dec. 755, 818 N.E.2d
443 (2004)). The basic, well-settled rule is that
when a client discloses to a third-party a
privileged communication, that particular
communication is no longer privileged and is
discoverable or admissible in litigation. Michael
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H. Graham, Evidence: An Introductory Problem
Approach 563 (2002)(“The holder of the privilege
against disclosure of the confidential matter or
communication waives the privilege if he or his
predecessor while holder of the privilege
voluntarily discloses or consents to disclosure of
any significant part of the matter or
communication * * *.”).

Further responding, Plaintiff Paul Dulberg admits that contained within Bill Daily, M.D., &
Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C., 2018 IL

App (5th) 150384, 98 N.E.3d 604 (lll. App. 2018) the Appellate court stated in §[24-25:

1 24 While our supreme court has not had
occasion to find an "at issue" exception to the
attorney-client privilege, it has clearly recognized
that such an exception exists. See Center
Partners, Ltd. , 2012 IL 113107, 1 35, 367 Ill.Dec.
20, 981 N.E.2d 345. Specifically, our supreme
court has stated that the "at issue" exception to
the attorney-client privilege may be invoked
"when the client voluntarily injects into the case
either a factual or legal issue, the truthful
resolution of which requires examination of
confidential communications, such as legal
malpractice actions." Id. (citing Fischel & Kahn,
Ltd. v. Van Straaten Gallery, Inc., 189 Ill.2d
579, 585, 244 1ll.Dec. 941, 727 N.E.2d 240
(2000), and Lama v. Preskill , 353 11l.App.3d
300, 305, 288 Ill.Dec. 755, 818 N.E.2d 443
(2004) ); see also Waste Management, Inc. , 144
111.2d at 19193, 161 Ill.Dec. 774, 579 N.E.2d 322
(recognizing the "at issue" exception applies
where an attorney's litigation files from
underlying litigation are "relevant and at issue in
the present [litigation]™).

1 25 The plaintiffs recognize that "lllinois
jurisprudence does not have a case with this exact
fact pattern.” Nonetheless, they point to what they
characterize as "well established Illinois law,"
which they contend sets forth a standard by which
a plaintiff does not waive the attorney-client
privilege by placing privileged material "at issue,"
unless the plaintiff "actually discloses or
describes, i.e. , in some way expressly relies upon,
attorney[-]client communications in making its
claim." We disagree and find the cases cited by
Greensfelder—the most relevant of which

[98 N.E.3d 615]

is the Illinois Supreme Court's decision in Fischel
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& Kahn, Ltd., 189 11l.2d 579, 244 1ll.Dec. 941, 727
N.E.2d 240 —to be distinguishable.

Another response by Plaintiff Paul Dulberg to Defendants Motion to Compel regarding
Fischel &amp; Kahn, Ltd. v. Van Straaten Gallery, Inc., 727 N.E.2d 240, 189 Ill.2d 579,
244 |ll.Dec. 941 (lll. 2000) is to neither admit nor deny as the reference to this case on
page 4 of DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
AND HANS MAST'S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN
DISCOVERY does not contain a specific page or paragraph citation and therefore
Plaintiff Paul Dulberg respectfully refrains from responding until the exact page or
paragraph is provided.

As an added response, Plaintiff Paul Dulberg admits that contained within Bill Daily,
M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C.,
2018 IL App (5th) 150384, 98 N.E.3d 604 (lll. App. 2018) the Appellate court stated in

31-32;

1 31 Based on our analysis of existing lllinois law,
as set forth above, we

[98 N.E.3d 617]

find that documents within Daily, Stinson, and
Padberg's files, as set forth in their respective
privilege logs, may contain communications that
are required to be examined in order to truthfully
resolve factual and legal issues that have been
injected into the instant litigation by the
plaintiffs. See Center Partners, Ltd., 2012 IL
113107, 1 35, 367 1ll.Dec. 20, 981 N.E.2d 345.
Although the plaintiffs are not asserting a cause of
action for legal malpractice against Greensfelder,
they are asserting a cause of action for breach of
fiduciary duty based on Greensfelder's role as
their prior counsel and its use of information
acquired in that role in its representation of an
adverse party leading up to, during, and in
settlement of the Missouri litigation. An essential
element of a claim for breach of fiduciary duty is
damages proximately caused by the breach.
Huang v. Brenson , 2014 IL App (1st) 123231, 1
44,379 1ll.Dec. 891, 7 N.E.3d 729. Accordingly,

10
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the case at bar is more like Pappas than Fischel &
Kahn, Ltd. , because there is an issue of whether
Greensfelder, Daily, Stinson, and Padberg
contributed to cause the Missouri litigation and
its outcome and the relative contribution of each
to the plaintiffs' damages.

1 32 In order to truthfully resolve the factual and
legal issues necessary to adjudicate the causation
element of the plaintiffs' claims against
Greensfelder, all communications between the
plaintiffs and Daily, Stinson, and Padberg that are
related to the role Daily, Stinson, and Padberg
played in the events leading up to and including
the plaintiffs' defense of the Missouri litigation
are discoverable pursuant to the "at issue"
exception to the attorney-client privilege.s
However, pursuant to the holding of our supreme
court in Fischel & Kahn , Ltd., 189 I11.2d at 590,
244 111.Dec. 941, 727 N.E.2d 240, documents
evidencing communications between the
plaintiffs and Daily, Stinson, and Padberg that are
relevant solely to the reasonableness of the
plaintiffs' decision to settle the Missouri litigation,
and the amount of that settlement, remain
privileged because, for the above-stated reasons,
they are not "required to be examined in order to
truthfully resolve" the causation element of the
plaintiffs' claim against Greensfelder for breach of
fiduciary duty. Instead, they are relevant to the
issue of the reasonableness of the settlement of
the Missouri litigation, which, as explained above,
is subject to an objective measure of proof.

To the extent that a further response is required, Plaintiff Paul Dulberg denies the
allegations contained in Paragraph 11 of Defendants’ Motion to Compel.
12.  Plaintiff Paul Dulberg response to Defendants’ Motion to Compel regarding
Lama v. Preskill, 353 1ll.App.3d 300, 288 Ill.Dec. 755, 818 N.E.2d 443 (lll. App. 2004)

is to neither admit nor deny as the citation to this case on page 4 of DEFENDANTS
THE

LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS MAST'S MOTION TO
COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY does not contain a
specific page or paragraph citation and therefore Plaintiff Paul Dulberg respectfully

refrains from responding until the exact page or paragraph is provided.

11
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To the extent that a further response is required, Plaintiff Paul Dulberg denies the

allegations contained in Paragraph 12 of Defendants’ Motion to Compel.

13. Plaintiff admits that Dulberg gave a discovery deposition in this case on

February 19, 2020. Paul Dulberg admits that he was questioned by an attorney for
Defendants and that said questions and answers can be found on DEFENDANTS
THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS MAST'S
MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY

attached as Exhibit C pages 133 L1-page 142 L24. To the extent that a further
response is required, Plaintiff Paul Dulberg denies the allegations contained in

Paragraph 13 of Defendants’ Motion to Compel.

14. Plaintiff Paul Dulberg denies the allegations contained in Paragraph 14 of

Defendants’ Motion to Compel.
Further responding Plaintiff Paul Dulberg states that on November 28, 2012 the

lllinois Supreme Court adopted IIl.R.Evid. 502 ATTORNEY-CLIENT PRIVILEGE

AND WORK PRODUCT; LIMITATIONS ON WAIVERS, effective January 1, 2013.

Rule 502 is as follows:

Rule 502.

ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT; LIMITATIONS ON
WAIVER

The following provisions apply, in the circumstances set out, to disclosure of a

communication or information covered by the attorney-client privilege or work-product
protection.

12
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(a) Disclosure Made in an Illinois Proceeding or to an Illinois Office or Agency; Scope
of a Waiver. When the disclosure is made in an Illinois proceeding or to an Illinois office or
agency and waives the attorney-client privilege or work-product protection, the waiver extends
to an undisclosed communication or information in any proceeding only if:

(1) the waiver is intentional;

(2) the disclosed and undisclosed communications or information concern the same subject
matter; and

(3) they ought in fairness to be considered together.

(b) Inadvertent Disclosure. When made in an Illinois proceeding or to an Illinois office or
agency, the disclosure does not operate as a waiver in any proceeding if:

(1) the disclosure is inadvertent;
(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and

(3) the holder promptly took reasonable steps to rectify the error, including (if applicable)
following Supreme Court Rule 201(p).

(c) Disclosure Made in a Federal or Another State’s Proceeding or to a Federal or
Another State’s Office or Agency. When the disclosure is made in a federal or another state’s
proceeding or to a federal or another state’s office or agency and is not the subject of a court
order concerning waiver, the disclosure does not operate as a waiver in an Illinois proceeding if
the disclosure:

(1) would not be a waiver under this rule if it had been made in an Illinois proceeding; or

(2) is not a waiver under the law governing the federal or state proceeding where the disclosure
occurred.

(d) Controlling Effect of a Court Order. An Illinois court may order that the privilege or
protection is not waived by disclosure connected with the litigation pending before the court—in
which event the disclosure is also not a waiver in any other proceeding.

(e) Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in
an Illinois proceeding is binding only on the parties to the agreement, unless it is incorporated
into a court order.

(f) Definitions. In this rule:

(1) “attorney-client privilege” means the protection that applicable law provides for confidential
attorney-client communications; and

13
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(2) “work-product protection” means the protection that applicable law provides for tangible
material (or its intangible equivalent) prepared in anticipation of litigation or for trial.

Adopted Nov. 28. 2012, eff. Jan. 1, 2013.

This Honorable Court should deny DEFENDANTS THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. AND HANS MAST’'S MOTION TO COMPEL PLAINTIFF TO
ANSWER WRITTEN DISCOVERY based upon the following:
1) On February 7, 2018 Defendants brought their 735 ILCS 5/2-619.1 combined
motion against Plaintiff's original Complaint which contained a 735 ILCS 5/2
-619(a)(5) motion to dismiss (not commenced within the time allowed by law)
and a 735 ILCS 5/2-619(a)(9) motion (other affirmative matter avoiding the legal
effect of or defeating the claim-based on judicial estoppel) and said motions
were denied by this Honorable Court on May 10, 2018;
2) On November 28, 2012 the lllinois Supreme Court adopted Ill.R.Evid. 502
ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT; LIMITATIONS ON
WAIVERS, effective January 1, 2013;
3) All of Defendants citations are to cases decided before the effective date of
the lllinois Rule of Evidence 502 except Bill Daily, M.D., & Cardiothoracic
Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C.,2018 IL App (5th)
150384, 98 N.E.3d 604 (lll. App. 2018);
4) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder,
Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (lll. App. 2018)

Court relied on cases decided before the effective date of lllinois Rule of

14

Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Purchased from re:SearchiL Page 14 of 16 C 503

EXHIBIT EG-1 - Part 2 of 4
Page 503 of 849





Evidence 502;

5) ) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder,
Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (lll. App. 2018)
Court did not recognize lllinois Rule of Evidence 502 in its majority analysis;

6) ) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder,
Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (lll. App. 2018)
case had a pending but not yet decided 735 ILCS 5/2 619.1 combined motions,
one of which was a 735 ILCS 5/2 619(a)(5) motion to dismiss based on a statute
of limitation while in the current matter before this Honorable Court the 735 ILCS
5/2-619(a)(5) and 735 IILCS 5/2-619 (a)(9) motions to dismiss were denied on

May 10, 2018.

WHEREFORE PLAINTIFF PAUL DULBERG prays that DEFENDANTS

THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS

MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY
be denied in its entirety and for any and all further relief as this HONORABLE

COURT deems right and just.

Respectfully submitted,

[s/ Alphonse A. Talarico
Alphonse A. Talarico

15
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By: Alphonse A. Talarico

Plaintiff’'s attorney

707 Skokie Boulevard Suite 600
Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com
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CIRCUIT COURT FOR THE 22" JUDICIAL CIRCUIT
STATE OF ILLINOIS )

) SS CASE NUMBER_17LA000377

COUNTY of McHENRY ) Jury {1 Non-Jury

FILED
Paul Dulberg, Plaintiff JAN - ¢ 2021 The Law Offices Of Thomas J. Popovich and

e VS Hans Mast
mﬁﬁéﬁ‘é?@%“.“t‘.‘fm
Plaintiff | Defendant’s

Date January 5, 2021 Aftgf]eys Alphonse A. Talarico AZ:rI:,e;nt ) Ggorge K. Flynn

ORDER

This matter coming on to be heard pursuant to agreement of the parties after direct
communication between the attorneys for the parties, a briefing schedule being previously
entered on November 25, 2020 by this Honorable Court that the parties now desire to amend,
the Court being fully advised in the premises , it is hereby ordered that:

1) Defendant Popovich's Motion to Compel is entered and continued;

Il) Plaintiff is granted an additional 14 days, up to and including January 5, 2021 to respond to
said motion;

lll) Defendant is granted an additional 14 days, up to and including February 2, 2021 to reply;
V) the hearing date of January 14, 2021 in room 201 at 10:00 a.m. is stricken;
v} this Motion is set for hearing before this Honorable Court in room 201 on February 10, 2021

at 11:00 a;m.

Prepared by: Alphonse A. Talarico

Attomney for: Plaintiff Paul Dulberg Tudge: W/ 4 %M -
_ 1 08:14:38 TPSPOH

.o.....ESigrned by THOMAS A, MEYER 01/06
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** FILED * Env: 12069834

McHenry County, lllinois

17LA000377

Date: 2/2/2021 2:54 PM

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT Katherine M. Keefe

MCHENRY COUNTY, ILLINOIS Clerk of the Circuit Court
PAUL DULBERG, )
Plaintiff, g
VS. g No. 17 LA 377
THE LAW OFFICES OF THOMAS J. 3
POPOVICH, P.C., and HANS MAST, )
Defendants. g
NOTICE OF FILING

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that, on the 2™ day of February 2, 2021, we filed DEFENDANTS
THE LAW OFFICES OF THOMAS J. PoPOVICH, P.C. AND HANS MAST’S REPLY IN SUPPORT OF
MoTION To COMPEL, with the Clerk of the 22" Judicial Circuit Court of McHenry County,
[llinois, a copy of which is attached hereto and hereby served upon you.

Dated at Chicago, Illinois, this 2" day of February 2021.
George K. Flynn
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312) 431-3700

gflynn@karballaw.com
Firm No. 38100

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that this Notice was served to each party to whom it is
directed via the Odyssey eFilelL system on February 2, 2021.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, I certify that the statements set

forth herein are true and correct. /s/ Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Alphonse A. Talarico

Law Office of Alphonse A. Talarico

707 Skokie Blvd 6th Floor Suite
Northbrook, IL 60062-2841
contact@lawofficeofalphonsetalarico.com
(312) 808-1410
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** FILED ** Env: 12069834
McHenry County, lllinois
17LA000377

Date: 2/2/2021 2:54 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S REPLY IN SUPPORT OF ITS MOTION TO COMPEL PLAINTIFF TO
ANSWER WRITTEN DISCOVERY

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast, by and through
their attorneys KARBAL COHEN ECONOMOU SILK & DUNNE, LLC, for their Reply in
Support of Motion to Compel Plaintiff to Answer written Discovery, state as follows:

I. INTRODUCTION

Dulberg’s evasiveness, failure to respond or timely object to proper written and oral
discovery, and his delay tactics should not be rewarded. Dulberg’s response to the instant
motion to compel provides little in the way of opposition to Popovich’s position or the issues
raised, and basically fails to analyze the issues material to this motion to compel, or offer any
basis for the denial of said motion. Nor does he offer any valid reason why the court should not
dismiss his case with prejudice pursuant to Illinois Supreme Court Rule 219.

II. ARGUMENT
Dulberg’s response is formatted similar to an answer to a complaint, and in some cases

admits, and some cases denies the allegations and arguments contained in the motion to compel.

2819823 Page 1 of 4
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In some instances, for example Plaintiff’s response to 48, Dulberg admits that on July 2,
Popovich served supplemental production requests aimed at Dulberg’s discovery of the
malpractice as alleged in December 2016, including the following production requests. (Ex. F)
First, Dulberg admitted service of the discovery documents, and then wrote, “to the extent that
affirmative response is required, Plaintiff Paul Dulberg denies the allegations contained in 8 of
Defendants’ motion to compel.” What is left to deny?

Dulberg continues on to admit the existence of some of the facts contained in the motion
to compel, and admits or regurgitates some of the caselaw cited in the motion to compel. On
page 10 of his response, Dulberg acknowledges citations to Fischel & Kahn, Ltd. v. Van Straaten
Gallery, Inc., 189 Ill. 2d 579 (2000), but fails to analyze the case because a specific page or
paragraph citation was not included. The cases that were cited by defendants were general
propositions, and not necessarily a quote or a court’s holding in the cases. Similarly, defendants’
citation to Lama v. Preskill, 353 Tll. App. 3d 300 (2" Dist. 2004) was for the general
proposition, and the entire factual scenario contained in the case. In fact, defendants described
the material facts contained in the case. Goldberg opted to ignore the case, at his own peril.

At page 12 of his response, Dulberg responds to the defendants’ argument (contained at
9913 and 14) by simply denying the allegations. Dulberg then cites to Illinois Rules of Evidence
including Rule 502 regarding attorney/client privilege and work product, but fails to analyze
same. Finally, at page 14 of his response, Dulberg seems to argue that any of the cases analyzed
in the attorney/client privilege and work product [doctrine] predate the codification of Ill. R.
Evid. 502. But Dulberg fails to analyze the rule, or its application here.

Lastly, Dulberg apparently argues that page 15 of his response that the defendants’

motions to dismiss under 735 ILCS 5/2-619(a)(5) were denied on May 10, 2018. Dulberg makes

2819823 Page 2 of 4
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no argument that the ruling on May 10, 2018 precludes discovery and litigation concerning the
statute of limitations for legal malpractice actions. In fact, defendants’ motion to dismiss heard
by this Honorable Court on May 10, 2018 was a combined a motion to dismiss under 735 ILCS
5/2-619.1. The Court granted the defendants’ motion to dismiss for failure to state a claim under
735 ILCS 5/2-615. During the hearing (See transcript attached as Ex. F) the court held that more
specificity was going to be required [by the plaintiff]. “Because they — ultimately, these things
are going to factor into the statute of limitations issue. And if you’re going to say that it was a
breach of his duty in lying or misleading, I think we need more particularity in the allegations.
You can’t just make a conclusory statement to that effect.” Ex. F at pp.2, 3. At page 4, the
Court wrote “With respect to the issue of — upon the 2-619, I felt that in light of how I was going
with the 2-615, I really couldn’t rule on the — the application of the discovery rule. And,
ultimately, I saw that in the long run it was going to be a question of fact, and I would probably

need — and I can only address that with some more facts than what’s contained in the complaint.”

(emphasis added) At page 9, the Court essentially wrote that because of the absence of
information contained in the complaint, it was reluctant to go further [in ruling on the motion to
dismiss based on statute of limitations].

II. CONCLUSION

Dulberg placed the discovery of his malpractice claim at issue. He failed to timely object to proper
discovery in the form of interrogatories and production requests, and failed to answer proper and timely
discovery requests, specific questioning at his deposition, and a supplemental production request and
interrogatories aimed at a discovery rule. In fact, as of the time of this writing, Dulberg has failed to respond
to or object to the July 2 supplemental discovery served by defendants. His response to the motion fails to
address defendants’ arguments, and certainly fails to provide this Court with any basis on which to deny the

motion to compel. Moreover, Dulberg’s egregious abuse of the discovery rules of Illinois, warrants sanctions
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available at this Court’s discretion. Defendants respectfully request that the Court consider appropriate
discovery sanctions, including dismissal of Dulberg’s complaint. At a minimum, grant the relief requested in
its motion, and compel Dulberg to properly respond to Exhibit D (interrogatory no. 1) and Exhibit E, and for

any further relief this Court deems fair and proper.

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com
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1 STATE OF ILLINOIS )

2 )

3 COUNTY OF McHENRY )

4 IN THE TWENTY-SECOND JUDICIAL CIRCUIT

5 McHENRY COUNTY, ILLINOIS

6 PAUL DULBERG, )

7 Plaintiff, )

8 VS. ) No. 17 LA 377
9 THE LAW OFFICES OF THOMAS J. )

10 POPOVICH, P.C., and HANS MAST, )

11 Defendants. )

12 ELECTRONICALLY RECORDED REPORT OF

13 PROCEEDINGS had in the above-entitled cause before
14 the Honorable THOMAS A. MEYER, Judge of said Court
15 of McHenry County, I1linois, on the 10th day of May,
16 2018, at the McHenry County Government Center,

17 Woodstock, Illinois.

18 APPEARANCES:

19 THE GOOCH FIRM, by

MS. SABINA WALCZYK,
20 On behalf of the Plaintiff;
21 KARBAL COHEN ECONOMOU SILK DUNNE, LLC, by
MR. GEORGE K. FLYNN,

22 On behalf of the Defendants.
23
24
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1 THE COURT: Let's go to work on Dulberg.

2 MS. WALCZYK: Good morning, Your Honor.

3 THE COURT: Good morning.

4 MS. WALCZYK: Sabina Walczyk on behalf of

5 Dulberg.

6 MR. FLYNN: Good morning. George Flynn on

7 behalf of the Popovich firm and Hans Mast.

8 THE COURT: It is -- it is rare when I know both
9 the plaintiff and the defendant ahead of time. Only
10 through the courtroom, but still unusual.

11 I Tooked at -- I'm going to tell you what
12 I'm thinking. And then if you choose to argue, you
13 can to -- if you wish to convince me that I'm wrong;
14 or we can go forward. Either is fine.

15 I felt that the 2-615 motion was

16 appropriate because I felt that -- and I -- for a
17 specific reason, not -- not perhaps all the reasons
18 that were cited by the defendant. I felt that the
19 complaint, when it talked about how -- I'm looking
20 for the words, misled -- when it said that the
21 attorneys misled -- 1ied and misled Mr. Dulberg, I
22 felt that there was some specificity that was going
23 to be required. Because they -- ultimately, these
24 things are going to factor into the statute of
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1 limitations issue. And if you're going to say that
2 it was a breach of his duty in lying or misleading,
3 I think we need more particularity in the
4 allegations. You can't just make a conclusory
5 statement to that effect.
6 That's my perspective. What would you
7 like -- I'11 give you an opportunity -- opportunity
8 to replead; but if you want to argue against my
9 thinking, I'11 Tisten.
10 MS. WALCZYK: Well, Your Honor, I -- I won't
11 argue with the Court. If Your Honor would 1like some
12 more specificity as to those certain terms, we can
13 certainly replead and plead those a little bit more
14 specifically to --
15 THE COURT: And with respect to the discovery
16 rule issue --
17 MS. WALCZYK: Uh-huh.
18 THE COURT: -- since it's going to come up one
19 way or another, although I think it's a question of
20 fact, I would 1ike to see it touched upon, because
21 I'm not following the -- the fact that he got more
22 from the arbitrator than had been initially
23 suggested by his attorneys, isn't really telling me
24 anything. So I need maybe a 1ittle bit more
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1 information to understand the relationship of the

2 two things.

3 With respect to the issue of -- on the

4 2-619, I felt that in 1light of how I was going with
5 the 2-615, I really couldn't rule on the -- the

6 application of the discovery rule. And, ultimately,
7 I saw that in the long run, it was going to be a

8 question of fact, and I would probably need -- and I
9 could only address that with some more facts than

10 what's just contained in the complaint.

11 With respect to estoppel, I didn't agree --
12 and you can tell me why you think I'm wrong, but I
13 didn't agree with the argument that you were making
14 because it -- it, carried to its logical conclusion,
15 I could mislead and 1ie to my client about the --

16 about the implications and why he should settle, and
17 then once he agrees to it, then I'm -- I'm released
18 from my breach of my duty.

19 So I don't think that it -- that that was
20 the type of scenario involved when the courts were
21 discussing the estoppel 1issue.
22 Do you have anything -- do you want to
23 contest that?
24 MR. FLYNN: Not at this time, Your Honor. I --
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1 I've always learned that it's better to quit while
2 you're ahead. And with -- without giving a roadmap
3 to the plaintiff, I do think that having their best
4 complaint on file benefits us all.

5 THE COURT: Yes.

6 MR. FLYNN: So going back to the 2-615 issues,
7 again, a legal malpractice case, they've got to

8 plead and prove, not only the legal malpractice, but
9 the elements of the underlying case. And it seemed
10 to me, and as we pointed out, that -- that all of
11 the allegations were very conclusory. That they

12 would have gotten more, they wouldn't have done

13 this, that the -- that Hans Mast and the Popovich
14 firm should have undertaken additional actions 1in
15 the underlying case, but they don't say what those
16 are. And I think that they -- they're required to
17 if they believe that there was a breach of a duty
18 that led to damages.

19 The high-low agreement, which 1is very
20 confusing to me and to my client, frankly, because
21 he's never seen it, and as I understand it, that's
22 outside of the four corners --
23 THE COURT: It is outside, but it did lead to an
24 area where I was also a little bit confused. And
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1 I -- and I think you touched on -- I'11 ask you: Is
2 the complaint having to do with the settlement with
3 the McGuires, or does it somehow relate to the suit
4 that continued with respect to Gagnon and the
5 high-Tow agreement?
6 MS. WALCZYK: Well, I think it's a 1ittle bit of
7 both, because it started with the suit against
8 McGuires, which settled. And then it looks 1ike
9 there was a high-Tow agreement signed.
10 THE COURT: Okay.
11 MS. WALCZYK: And --
12 THE COURT: Was it signed by Mr. Mast?
13 MS. WALCZYK: Oh, I believe it was signed by
14 Mr. Dulberg. I haven't seen it.
15 THE COURT: Okay.
16 MS. WALCZYK: However, we can attach it if -- if
17 you want --
18 THE COURT: If -- if you are going to allege
19 malpractice as a result of entering into the
20 high-low agreement, yes, I would require you, then,
21 to attach it and to make that a Tittle more
22 explicit.
23 MS. WALCZYK: Yes.
24 THE COURT: Because I -- I came away thinking
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1 that was not part of your complaint, but I wasn't a
2 100 percent sure.
3 Also, let's see -- yeah, I need to know
4 with some specificity what facts were concealed and
5 how he was misled. I had problems with,
6 particularly, I had -- paragraphs 20 and 21 and felt
7 that you should have included more in that. And I
8 won't probably say more than that.
9 MS. WALCZYK: Uh-huh.
10 THE COURT: And I -- on the estoppel argument,
11 as I've said, I don't think that it is clear that
12 the signing of the release was something that could
13 be assumed to be knowing and voluntary when the
14 plaintiff is alleging that he was misled as to the
15 ramifications of that. Excuse me. Let's see.
16 Okay.
17 Any -- so I'm granting on the 2-615. I
18 will grant you leave to refile or replead.
19 MS. WALCZYK: Okay.
20 THE COURT: And what else? Is there anything
21 else that we need?
22 MR. FLYNN: Just as a housekeeping, again,
23 depending on what theory you're going under, if it's
24 related to the Gagnon settlement, and we may have
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1 more people coming to the party; but if not, then
2 that's it.
3 THE COURT: Yeah. I mean, if you're going to
4 draw that in, then I need it a 1little more explicit.
5 MS. WALCZYK: Okay.
6 THE COURT: And I got -- in fact -- I'm reading
7 from my notes. I need facts on what was false,
8 misleading and what -- what you mean by coercion.
9 MR. FLYNN: So the 615 is granted with Teave to
10 replead.
11 THE COURT: Yes.
12 MR. FLYNN: I wasn't clear, I guess, on whether
13 there's an actual ruling on the 619 or --
14 THE COURT: 619, I'm denying because --
15 MR. FLYNN: Okay.
16 THE COURT: -- there's a question of fact --
17 MR. FLYNN: Okay.
18 THE COURT: -- at this stage.
19 And I think that even if they include
20 additional facts in their complaint, I would still
21 come back to it being a question of fact, because
22 I -- there's going to be a 1ot more about their
23 relationship than I think can be reflected in merely
24 the complaint. I would -- so I mean, if you were to
8
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1 bring another 2-619, feel free.

2 MR. FLYNN: Sure.

3 THE COURT: But I would still think it's going
4 to be a question of fact as to what is clear --

5 Dulberg's claims are with respect to how he was

6 misled or facts were concealed.

7 MR. FLYNN: Okay.

8 THE COURT: Because it's going to depend on

9 their interaction.

10 MR. FLYNN: And it 1is the -- the Tanguage of
11 statute is "knew or reasonably should have been

12 known." And, again, this -- he does have counsel
13 that came in right after my clients got out. So,
14 again, the Blue Water Partners case says you --

15 potentially, you can't bury your head in the sand.
16 THE COURT: No, you can't. But because I -- of
17 the absence of information --

18 MR. FLYNN: Fair enough.

19 THE COURT: -- I was reluctant to go further.
20 The statute of Timitations, you might get a little
21 bit farther, but I still might run into a fact
22 question.
23 MR. FLYNN: Understood.
24 THE COURT: So how long do you need?
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1 MS. WALCZYK: If I could have 28 days, Your

2 Honor .

3 THE COURT: Sure.

4 MS. WALCZYK: We have a trial coming up.

5 THE COURT: And to answer or otherwise plead?

6 MR. FLYNN: 28, please.

7 THE COURT: ATl right. That would -- excuse me.
8 Why don't we come back in -- 60 days is July 9th.

9 How about July 11th, a Wednesday? Or do you have --
10 it's all the same to me, so long as I am here.

11 MR. FLYNN: Let's see. I believe I'm going to
12 be out of state that week.

13 THE COURT: Okay. When 1is it convenient for you
14 to come here? She's here all the time, so I

15 don't --

16 MR. FLYNN: The following week would be --

17 THE COURT: What day works for either of you the
18 following week?

19 MS. WALCZYK: We may actually have a trial that
20 week. That may or may not go; I'm not sure at this
21 point. At least the first two days, if we could do
22 towards the end of week, that would be great for us.
23 THE COURT: 20th?
24 MR. FLYNN: 20th works.

10
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1 MS. WALCZYK: That's perfect.
2 THE COURT: ATl right. We'll see you on
3 July 20th.
4 MR. FLYNN: Thank you, Your Honor.
5 MS. WALCZYK: Thank you very much.
6 THE COURT: Thank you.
7 (Which were all the proceedings
8 had in the above-entitled cause
9 this date.)
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

11
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1 STATE OF ILLINOIS )

2 ) SS:

3 COUNTY OF McHENRY )

4

5 I, MAUREEN URBANSKI, an official Court

6 Reporter for the Circuit Court of McHenry County,
7 Twenty-Second Judicial Circuit of I1linois,

8 transcribed the electronic recording of the

9 proceeding in the above-entitled cause to the best
10 of my ability and based on the quality of the

11 recording, and I hereby certify the foregoing to be
12 a true and accurate transcript of said electronic
13 recording.

14

15 Wawean S. thbanafe

16 Certified Shorthand Reporter

\7 License No. 084-003308

18

19
20
21
22
23
24

12
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ORDER

—= e}
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
FILED
L DULBERG,
o ; FEB 11 2021
Plaintiff, ) AT K
Vs, ) MNo.17 LA 377 MEMENRY CTY, CiA, CLK,
) ;
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )

ORDER

This matter coming to be heard for oral argument on Defendants’ Motion to Compel, it is
ordered:

1) Defendants’ motion is granted in part, as stated on the record. Defendant’s motion to
compel supplemental answers to Mast's interrogatories served on March 19, 2019 is
entered and continued.

2) Plaintiff is to answer Popovich's Supplemental Request for Production, served on July 2,
2020, within 28 days (March 10, 2021).

3) Plaintiff is ordered to produce all records which provide the basis for his reliance on “the
discovery rule” by March 10, 2021, including any communications between Plaintiff and
Attorney Tom Gooch in December of 2016 relative to discovery of a breach of the
standard of care by defendants, or any such related damages.

4) Plaintiff is ordered to provide a privilege log to defendants by March 10, 2021 identifying
any documents withheld in response to the July 2 Supplemental Production Request or
number 3 above, and the basis for any privilege claimed and basis for withholding of any
document.

5) Plaintiff is ordered to deliver the privilege log and any documents identified and withheld
from production, to chambers by March 10, 2021.

6) Hearing/ruling on discoverability/disclosure of any withheld documents and funt

ruling on motion to compel is set for March 25, 2021 at k88pm. /. .54 FM\_ F
Prepared by:
Atty. No. George K. Flynn
ARDC #6239349 ;"_'i 4 z
Name: Karbal, Cohen, Economou, e Q7 -~ - . 2021
Silk & DHIII'IE, LLC ety TROMAN & TR G 0 P e
Attorney for:  Defendants
Address: 150 8. Wacker Drive, Suite 1700
City: Chicago, IL. 60606
Telephone: EAAIN - . e et e B R e ST N e N e e e R R
E-Mail: gMynni@karballaw.com Judge Judge’s No.
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* FILED ** Env: 12489552
This form is approved by the lllinois Supreme Court and is required to be accepted in all lllinois Circuit i@ddatsy County, lllinois

171 _AQD 0377
STATE OF ILLINOIS, For Court Use Only  pate: 3/8/2021 2:48 PM
Katherine M. Keefe
CIRCUIT COURT MOTION TO CONTINUE OR Clerk of the Circuit|Court
EXTEND TIME
McHenry COUNTY
Instructions v
Directly above, enter
the name of the county
where the case was
filed. Paul Dulberg
Enter the name of the Plaintiff / Petitioner (First, middle, last name)
person who started the
lawsuit as
Plaintift/Petitioner.
Enter the name of the V.
person being sued as
Defendant/Respondent.
Enter the Case Law Offices of Thomas J. Popovich P.C., and Hans Mast 17 LA 377
Number given by the Defendant / Respondent (First, middle, last name) Case Number
Circuit Clerk.
In 1, check if you are the 1. Motionby: V] Plaintiff/Petitioner [ | Defendant/Respondent

Plaintiff/Petitioner or

Defendant/Respondent. [ 2. 1am asking the court to continue (reschedule) a court date that has already been

In 2, check the box if scheduled.
you are asking the . . .
ourt to confinue a. Reasonforcourtdate: [ ] Motion [] Trial [] Status [/] Other
(reschedule) a court b. Date: March 25, 2021 at 01:30 [0 am p.m.
date that has already c. | need a continuance because:
been scheduled. This date was set for hearing 14 days after Plaintiff was ordered to respond to Defendants'
In 2a, check the reason Supplemental Request to Produce and submit a Privilege Log to Defendants' attorney and
1;’; ;hsfl:(icnougl:its 3;:’1‘0 to the Court. Plaintiff is requesting an extention of time to comply with the order of February
Ul
continueg(reschedule). 10, 2021 up to and including March 24, 2021 therefore the hearing date, in a like manner,
In 2b, enter the date would be continued for an additional 14 days to April 5, 2021.
and time of the court
date you are asking the
court to continue ) . )
(reschedule). 3. | am asking the court for more time to do something.
In 2¢, explain why you a. | need more time to: comply with the order of February 10, 2021
need to continue . . . March 10. 2021
(reschedule) the court which has a deadline of: D:trec 0,20
date.
b. Ineed until: March 24, 2021
In 3, check the box if Date
you are asking for more c. | need more time because: Prior to representing Paul Dulberg,he had appeared Pro Se

time to do something

and had in his possession all documents from his two previous Law Firms. In early 2021
(e.g. file an Answer).

Plaintiff Paul Dulberg's medical condition deteriorated where he was advised to submit

In 3a, explain what you to two major gland removal surgeries.The first surgery was scheduled on February 4, 2021
Zﬁfiﬁiﬁif“ more to take place and did take place of February 22, 2021. Plaintiff has been unable to consult
with his attorney during his recovery period until March 4, 2021. Starting on that date
In 3b, enter the date Plaintiff began transfering thousands of pages of documents that Plaintiff's attorney needs
you are asking the to review and evaluate regarding whether those documents are responsive to Defendants'
judge to give you until. - —
Supplemental Request to Produce, whether they are to be claimed as privileged or
In 3¢, explain why you whether they have been previously sent ( over eight thousand documents) by prior counsel.
need more time. | am the third and current attorney representing Plaintiff Paul Dulberg and | have diligently

acted pursuant to this Honorable Court's Order of February 10, 2021 but my client has only
been available for a short time within the time originally granted to comply.
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Enter the Case Number given by the Circuit Clerk: 17 LA 377

Under the Code of | certify that everything in the Motion To Continue Or Extend Time is true and correct. |

Civil Procedure, 735

1LCS 5/1-109, making understand that making a false statement on this form is perjury and has penalties provided

a statement on this by law under 735 ILCS 5/1-109.

form that you know to

be false is perjury, a /s/ Alphonse A. Talarico 707 Skokie Boulevard #600
Class 3 Felony. Your Signature Street Address

If you are completing

this form on a Alphonse A. Talarico Northbrook, Illinois, 60062
computer, sign your Print Your Name City, State, ZIP

name by typing it. If

you are completing it _
by hand, sign and (312) 808-1410
print your name. Telephone

Enter your complete
current address and
telephone number.

PROOF OF DELIVERY

In 1a, enter the name,

mailing address, and 1. | sent this document:

email address of the

party or lawyer to .

whom you sent the a. To

document. Name: George K. Flynn

In 1b, check the box to First Middle Last

show how you sent the Address: 150 S. Wacker Drive #1700 Chicago lllinois 60606

document, and fill in Street, Apt # City State zZIP

any other information

required on the blank Email address: gflynn@karballaw.com

lines.
CAUTION: If the b. By: Personal hand delivery
other party does not [0 Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

have a lawyer, you may
send the document by

email only if the other Address of Post Office or Mailbox
arty has listed their . . . . . .
Ema}ill address on a Third-party commercial carrier, with delivery paid for at:

court document.

Name (for example, FedEx or UPS ) and office address

] The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)
Mail from a prison or jail at:
In c, fill in the date and Name of prison or jail
time that you sent the c. On: March 8, 2021
document. Date
At 4:30 ] am. p.m.
Time

In 2, if you sent the
document to more than 2. | sent this document:
1 party or lawyer, fill in
a, b, and c. Otherwise

leave 2 blank. a. To:

Name:
First Middle Last

Address:
Street, Apt # City State ZIP

Email address:
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Enter the Case Number given by the Circuit Clerk: 17 LA 377

b. By: Personal hand delivery
Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

Address of Post Office or Mailbox
[C] Third-party commercial carrier, with delivery paid for at:

Name (for example, FedEx or UPS ) and office address

The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)

Mail from a prison or jail at:

Name of prison or jail

Date
At: a.m. p.m.

Time

In 3, if you sent the
document to more than 3. | sent this document:
2 parties or lawyers, fill
ina, b, and c.

Otherwise leave 3 a. To:
blank. Name:
First Middle Last
Address:
Street, Apt # City State ZIP

Email address:

b. By: Personal hand delivery
Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

Address of Post Office or Mailbox
Third-party commercial carrier, with delivery paid for at:

Name (for example, FedEx or UPS ) and office address
The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)
Mail from a prison or jail at:
Name of prison or jail
c. On:
Date
At: a.m. p.m.
If you sent your Time
document to more than
3 parties or lawyers, [] I have completed an Additional Proof of Delivery form.
check the box and file
the Additional Proof of
Delivery with this
form.
MC-M 2203.2 Page 3 of 4 (01/18)
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Enter the Case Number given by the Circuit Clerk: 17 LA 377

Under the Code of | certify that everything in the Proof of Delivery is true and correct. | understand that making
Civil Procedure, 735 . . . . .
ILCS 5/1-109, making a false statement on this form is perjury and has penalties provided by law under
a statement on this 735 ILCS 5/1-109.
form that you know to
bflr false is }DerJury, a /s/ Alphonse A. Talarico 707 Skokie Boulevard #600
Class 3 Felony. Your Signature Street Address
If you are completing
this form on a Alphonse A. Talarico Northbrook, lllinois 60062
computer, sign your Print Your Name City, State, ZIP
name by typing it. If
you are completing it
by hand, sign and print (312) 808-1410
your name. Telephone
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** FILED ** Env: 12489552
This form is approved by the lllinois Supreme Court and is required to be accepted in all lllinois Circuitdoldetsy County, lllinois

171 AD

STATE OF ILLINOIS,
CIRCUIT COURT

McHenry

For Court Use Only

NOTICE OF COURT DATE

COUNTY FOR MOTION

Instructions v

Directly above, enter
the name of the county
where the case was
filed.

Paul Dulberg

Enter the name of the
person who started the
lawsuit as
Plaintiff/Petitioner.

Enter the name of the
person being sued as
Defendant/Respondent.

Enter the Case
Number given by the
Circuit Clerk.

Plaintiff / Petitioner (First, middle, last name)

Law Offices of Thomas J. Popovich P.C.,and Hans Mast 17 LA 377

Defendant / Respondent (First, middle, last name) Case Number

In 1a, enter the date
and time of your
hearing.

he Circuit Clerk will
give you the date and
time of the hearing
when you file your
Motion.

In 1b, also enter the
address of the court and
court room number for
the hearing.

Under the Code of
Civil Procedure, 735
ILCS 5/1-109, making
a statement on this
form that you know to
be false is perjury, a
Class 3 Felony.

1. Hearing Information
The reasons for this hearing are listed in the attached papers called Motion.

The hearing for the Motion | filed is scheduled for:

a. Date: March 15 ,20 21 Time: 09:45 a.m. p.m.

b. Address: 2200 N. Seminary Avenue, Woodstock lllinois, 60098
Street City

State ZIP

Courtroom: 201

| certify that everything in the oti e o Court D te or Motion is true and correct. |
understand that making a false statement on this form is perjury and has penalties provided
by law under 735 ILCS 5/1-109.

/s/ Alphonse A. Talarico 707 Skokie Boulevard #600

0377

Date: 3/8/2021 2:48 PM
Katherine M. Keefe
Clerk of the Circuit|Court

If you are completing
this form on a
computer, sign your
name by typing it. If
you are completing it
by hand, sign and print
your name.

Your Signature Street Address

Alphonse A. Talarico Northbrook, Illinois 60062

Print Your Name City, State, ZIP

(312) 808-1410

Enter your complete
current address and
telephone number.

MN-N 04.3

Telephone

Page 1 of 3 (01/18)
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In 1a, enter the name,
mailing address, and
email address of the
party or lawyer to
whom you sent the
document.

In 1b, check the box to
show how you sent the
document, and fill in
any other information
required on the blank
lines.

CAUTION: If the other
party does not have a
lawyer, you may send
the document by email
only if the other party
has listed their email
address on a court
document.

In ¢, fill in the date and
time that you sent the
document.

In 2, if you sent the
document to more than
1 party or lawyer, fill in
a, b, and c. Otherwise
leave 2 blank.

MN-N 04.3

Enter the Case Number given by the Circuit Clerk: 17 LA 377
PROOF OF DELIVERY

1. I sent this document:
a. To:
Name: George K. Flynn
First Middle Last
Address: 150 S. Wacker Drive #1700 Chicago lllinois 60606
Street, Apt # City State ZIP

Email address:; gflynn@karballaw.com

b. By: Personal hand delivery
Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

Address of Post Office or Mailbox

Third-party commercial carrier, with delivery paid for at:

Name (for example, FedEx or UPS ) and office address

N

The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)

Mail from a prison or jail at:

OO

Name of prison or jail
c. On: March 8, 2021
Date

At 4:30 am. [ p.m.

Time

2. | sent this document:

a. To:
Name:
First Middle Last
Address:
Street, Apt # City State ZIP

Email address:

b. By: Personal hand delivery
Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

Address of Post Office or Mailbox
Third-party commercial carrier, with delivery paid for at:

Name (for example, FedEx or UPS ) and office address

The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)

Mail from a prison or jail at:

Name of prison or jail

Page 2 of 3 (01/18)
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Enter the Case Number given by the Circuit Clerk: 17 LA 377

c. On:
Date
At: am. [J p.m.
Time
In 3, if you sent the
document to more than 3. | sentthis document:
2 parties or lawyers, fill
in a, b, and c. To:
Otherwise leave 3 a. 0
blank. Name:
First Middle Last
Address:
Street, Apt # City State ZIP

Email address:

b. By: Personal hand delivery
Regular, First-Class Mail, put into the U.S. Mail with postage paid at:

Address of Post Office or Mailbox
Third-party commercial carrier, with delivery paid for at:

Name (for example, FedEx or UPS ) and office address

[C] The court's electronic filing manager (EFM) or an approved electronic filing
service provider (EFSP)

Email (not through an EFM or EFSP)

Mail from a prison or jail at:

Name of prison or jail

c. On:
Date
At: am. [J] p.m.
If you sent your Time
document to more than
3 parties or lawyers, [] 1have completed an Additional Proof of Delivery form.
check the box and file
the Additional Proof of
Delivery form with this
form.
Under the Code of I certify that everything in the Proof of Delivery is true and correct. | understand that making
Civil Procedure, 735 . . . . .
1LCS 5/1-109, making a false statement on this form is perjury and has penalties provided by law under
a statement on this 735 ILCS 5/1-109.
form that you know to
be false is perjury, a /s/ Alphonse A. Talarico 707 Skokie Boulevard #600
Class 3 Felony. Your Signature Street Address
If you are completing
this form on a Alphonse A. Talarico Northbrook, lllinois, 60062
computer, sign your Print Your Name City, State, ZIP
name by typing it. If
you are completing it
by hand, sign and print (312) 808-1410
your name. Telephone
MN-N 04.3 Page 3 of 3 (01/18)
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** FILED * Env: 12509452

McHenry County, lllinois

17LA000377

Date: 3/9/2021 3:44 PM

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT Katherine M. Keefe

MCHENRY COUNTY, ILLINOIS Clerk of the Circuit Court
PAUL DULBERG, )
Plaintiff, g
VS. g No. 17 LA 377
THE LAW OFFICES OF THOMAS J. 3
POPOVICH, P.C., and HANS MAST, )
Defendants. g
NOTICE OF FILING

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that, on the 9" day of March 2021, we filed Defendants’
Objection to Plaintiff’s Motion for an Extension of Time to Comply with the February 10, 2021
Order , with the Clerk of the 22" Judicial Circuit Court of McHenry County, Illinois, a copy of
which is attached hereto and hereby served upon you.

Dated at Chicago, Illinois, this 9" day of March 2021.

George K. Flynn

KARBAL COHEN ECONOMOU SILK DUNNE, LLC

150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312) 431-3700

gflynn@karballaw.com
Firm No. 38100

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that this Notice was served to each party to whom it is
directed via the Odyssey eFilelL system on March 9, 2021.

[X] Under penalties as provided by law pursuant to

735 ILCS 5/1-109, I certify that the statements set

forth herein are true and correct. /s/ Linda Walters
Linda Walters

Received 03-09-2021 04:21 PM / Circuit Clerk Accepted on 03-09-2021 04:22 PM / Transaction #12509452 / Case #17LA000377
Purchased from re:SearchlIL Page 1 of 2 C 533

EXHIBIT EG-1 - Part 2 of 4
Page 533 of 849





SERVICE LIST

Plaintiff’s Attorney

Alphonse A. Talarico

Law Office of Alphonse A. Talarico

707 Skokie Blvd 6th Floor Suite
Northbrook, IL 60062-2841
contact@lawofficeofalphonsetalarico.com
(312) 808-1410

2
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** FILED ** Env: 12509452
McHenry County, lllinois
17LA000377

Date: 3/9/2021 3:44 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

OBJECTION TO PLAINTIFF’S MOTION FOR AN EXTENSION
OF TIME TO COMPLY WITH THE FEBRUARY 10, 2021 ORDER

Defendants, The Law Offices of Thomas J. Popovich, P.C. and Hans Mast, by and through
their attorneys KARBAL COHEN ECONOMOU SILK & DUNNE, LLC, object to Plaintiff’s

Motion for an Extension of Time to Comply with the February 10, 2021 Order and state as

follows:

1. Defendants” Motion to Compel was filed on October 5, 2020.

2. On October 23, 2020, Plaintiff’s third attorney, his current counsel, entered his
appearance.

3. On October 27, 2020, Defendants’ Motion to Compel was entered and continued to

November 24, 2020, in order for Plaintiff’s counsel to investigate the case, review documents, and
determine whether he would recommend compliance, or file an objection to the motion to compel.
It was at this time that Dulberg should have forwarded the responsive documents to his attorney.

(October 27, 2020 order attached as Ex. A.)

2849866 Page 1 of 2
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4. On November 24, 2020, a briefing schedule on Defendants’ motion to compel was
entered, allowing Plaintiff 28 days, up to and including December 22, 2020, to respond to the
motion. (November 24, 2020 order attached as Ex. B.)

5. Due to an illness, Plaintiff’s counsel contacted defendants’ counsel, who agreed for
an additional 14 days, up to and including January 5, 2021 for plaintiff to respond to the Motion to
Compel. (January 5, 2021 order attached as Ex. C.)

6. Having still not apparently been provided with the responsive documents at issue,
Plaintiff’s counsel appeared for a hearing on February 10, 2021. Notably, the Plaintiff himself, Mr.
Dulberg, was present in court, and was admonished due to his interruptions. Dulberg having been
aware of the court’s ruling on February 10, 2021, should have begun to prepare the responsive
documents to send to his attorney, if he had not already done so, as of that date.

Due to Dulberg’s lack of diligence, delay tactics, failure to comply with proper discovery
requests, failure to make timely responses or objections to written discovery, and failure to comply
with this court’s February 10, 2021order, Defendants object to Plaintiff’s motion, and request any
additional relief the court deems fair and proper.

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com

2849866 Page 2 of 2
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J o
IN THE CIRCUIT CO OF THE 22"° JUDICIAL CIRCUIT %

STATE OF ILLINOIS

e,
;ss/f 25 GEN.NO. /. ) L—/‘? 37/
) ! 0

COUNTY OF MCHENRY BEJury O Non-Jury

Ob-/&l’-}

Plaintiff’s Defendant’s _
Date: /@~ 27 -A0  Attorney ﬁéﬁ{ﬂz Zl—/f’-r‘-‘ Attorney Jz " :i;.u /",/),« ~

ORDER
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EXHIBIT A
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Prepared by: 7~ / 0

/ o — T —— e ———
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CIRCUIT COURT FOR THE 22™ JUDICIAL CIRCUIT
STATE OF ILLINOIS )

) SS CASE NUMBER_17LA000377
COUNTY of McHENRY ¥ M Jury O Non-Jury
Paul Dulberg, Plaintiff FILED The law Offices Of Thomas J. Popovich and
. Hans Mast
NOV 2 5 2020 Ve
KATHERINE M. KEEFE
MeHENRY CTY. CiR. CLK.
Plaintiff's Defendant’ ' ad

Datc NOV. 24, 2020 Atomey Alphonse A, Talari?o Aﬁ::-. c:nt S_Geurgu K. Flynn

ORDER

This matter coming on to be heard for status on Defendant Popovich's Motion to Compel and
this Honorable Court being fully briefed in the premises, it is hereby Ordered that:

l) Defendant Popovich's Motion to Compel is entered and continues:

Il) Plaintiff is granted 28 days, up to and including December 22, 2020 to Respond to said
Motion;

lll) Defendant Popovich is granted 14 days, up to and including January 5, 2021 to Reply;

IV) this Motion is set for hearing before this Honorable Court in room 201 on January 14, 2021
at 10:00 a.m.

Prepared by: Alphonse A. Talarico ,;'—’_7
fores 4 M.
TEWED bSO

Plainti
Attorney for: intiff Paul Dulberg Bl e
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CIRCUIT COURT FOR THE 22" JUDICIAL CIRCUIT
STATE OF ILLINOIS )

) SS CASE NUMBER_17LA000377

COUNTY of McHENRY ) Jury {1 Non-Jury

FILED
Paul Dulberg, Plaintiff JAN - ¢ 2021 The Law Offices Of Thomas J. Popovich and

e VS Hans Mast
mﬁﬁéﬁ‘é?@%“.“t‘.‘fm
Plaintiff | Defendant’s

Date January 5, 2021 Aftgf]eys Alphonse A. Talarico AZ:::,G;H ) Ggorge K. Flynn

ORDER

This matter coming on to be heard pursuant to agreement of the parties after direct
communication between the attorneys for the parties, a briefing schedule being previously
entered on November 25, 2020 by this Honorable Court that the parties now desire to amend,
the Court being fully advised in the premises , it is hereby ordered that:

1) Defendant Popovich's Motion to Compel is entered and continued;

Il) Plaintiff is granted an additional 14 days, up to and including January 5, 2021 to respond to
said motion;

lll) Defendant is granted an additional 14 days, up to and including February 2, 2021 to reply;
V) the hearing date of January 14, 2021 in room 201 at 10:00 a.m. is stricken;
v} this Motion is set for hearing before this Honorable Court in room 201 on February 10, 2021

at 11:00 a;m.

Prepared by: Alphonse A. Talarico

Attomney for: Plaintiff Paul Dulberg Tudge: W/ 4 %M -
_ 1 08:14:38 TPSPOH

.o.....ESigrned by THOMAS A, MEYER 01/06
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PAUL DULBERG,

THE LAW OFFICE OF THOMAS J.
POPOQVICH, P.C., and HANS MAST

TO:

** FILED ** Env: 12529231
McHenry County, lllinois

17LA000377

Date: 3/10/2021 5:05 PM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

Plaintiff,

V. Case No. 17LA 377

Defendants.

N N N N N S N S S S

NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, lllinois 60606

(312) 431-3700 Attorneys for Defendants
gflynn@karballaw.com

PLEASE TAKE NOTICE that on March 10, 2021 | served the parties by email:

Plaintiff Paul Dulberg’s:

e Response to Defendant’s Supplemental Request for Production.

ePaul Dulberg’s Privilege Log

Copies of which are attached hereto and herewith served upon you.
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[/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com

AFFIDAVIT OF SERVICE

I, Alphonse A. Talarico, an attorney, certify that on March 10, 2021, | caused to
be served the attached Response to Defendant’s Supplemental Request for Production
and Paul Dulberg’s Privilege Log to the above-listed person(s) by sending it to the
named person(s) email in accordance with 1ll.S.Ct.R. 11(b) and lIl.S.Ct.R. 201(m).

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this instrument
are true and correct, except as to matters therein stated to be on information and belief
and as to such matters the undersigned certifies as aforesaid that he verily believes the
same to be true.

/s/ Alphonse A. Talarico
Alphonse A. Talarico

Date: March 10, 2021
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** FILED ** Env: 12579872
McHenry County, lllinois
17LA000377

Date: 3/15/2021 4:25 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOQVICH, P.C., and HANS MAST

Defendants.

N N N N N S N S S S

NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349
150 So. Wacker Drive, Suite 1700
Chicago, lllinois 60606
(312) 431-3700 Attorneys for Defendants
gflynn@karballaw.com

PLEASE TAKE NOTICE that on March 15, 2021 | served the parties by email:

Plaintiff Paul Dulberg’s:

eAdditional Response to Defendant’s Supplemental Request for Production #3
Bates stamped email string 8744-8746 communication between Plaintiff and his

first attorney’s office pursuant to Court Order of March 15, 2021.
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Copies of which are attached hereto and herewith served upon you.

/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com

AFFIDAVIT OF SERVICE

I, Alphonse A. Talarico, an attorney, certify that on March 15, 2021, | caused to
be served the attached Additional Response to Defendant’s Supplemental Request for
Production to the above-listed person(s) by sending it to the named person(s)’ email in
accordance with II.S.Ct.R. 11(b) and IlIl.S.Ct.R. 201(m).

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this instrument
are true and correct, except as to matters therein stated to be on information and belief
and as to such matters the undersigned certifies as aforesaid that he verily believes the
same to be true.

/s/ Alphonse A. Talarico
Alphonse A. Talarico

Date: March 15, 2021
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
)

Plaintiff, ) FILED

vs. ) No. 17 LA 377 MAR 1 6 2021
)

THE LAW OFFICES OF THOMAS J. ) N e CLK.

POPOVICH, P.C., and HANS MAST, )
)
Defendants. )
ORDER

This matter coming to be heard on Plaintiff's Motion for Extension of Time to Comply with the
Court’s February 10, 2021 order, with counsel for all parties present and the court hearing
argument, it is ordered:

1) Plamtiff’s Motion for Extension is withdrawn;

2) Plaintiff is ordered to produce documents previously withheld as privileged, bates
labelled Dulberg 008744-008746;

3) The parties agree that the written communication from Paul Dulberg to the Court is to be
discarded;

4) Defendant’s counsel is to forward courtesy copies of Popovich’s July 2, 2020
Supplemental Production Request and Plaintiffs Response, to chambers for continued
hearing on Defendant’s Motion to Compel on March 25, 2021 at 1:30 p.m.

Prepared by:
Atty. Neo. George K. Flynn
ARDC #6239349
Name: Karbal, Cohen, EcONomotl, = oiiiiccciiimesiiicesinimsniieiisiimssntosnsenenn , 2021
Silk & Dunne, LLC ENTER:
Attorney for:  Defendants
Address: 150 S, Wacker Drive, Suite 1700
City: Chicago, IL 60606 r’
Telephone: @G2y43-370 L W .;4 %/\
E-Mail: gflynn@karballaw.com ) :
- ESignedby THOMAS A MEYER 0211692021 14:47.07 K1AN29Q
CLERK OF CIRCUIT COURT OF MCHENRY COUNTY
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDiCIAL CIRCUIT ﬁ
McHENRY COUNTY, ILLINOIS

DO / é e cj, McHenryFCl%J%g!v. i Circuit OC};gk Use Only
Plaintiff ___ _ORrRDI
i MAR 2 5 2021 - |__orbpwr
/{f 5 f" 7 W;Wbasc Number / 7 // j 77
Defendant
ORDER
Plaintiff(s) appear in person/by a
O Defendant(s) appear in person/by attorney
O Summons not served; alias summons to issue; return date _ , 20
[(]  Summons has been propetly served on Defendant(s)
] Defendant(s) appear and admit liability. Judgment for Plaintiff(s) against Defendant(s) for $ s
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICTAL CIRCUIT

MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
' )
Plaintiff, )
Vs, ) No. 17 LA 377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST

s s Al ’ ; F i L ED

Defendants. ) APR ~ ¢ 2021

KATHERINE M. KEEFE

MGHENRY CTY. CIR. CLK.

ORDER

This matter coming to be heard for status and continued hearing on Defendant’s Motion to

Compel, the court having heard argument, it is hereby ordered:

1) Defendant’s motion is granted and Plaintiff is required by June 1, 2021 to serve a
supplemental answer to Mast’s Interrogatory #1 (served on Plaintiff on March 22, 2019),
and Amended Responses to Popovich’s Supplemental Production Requests. Plaintiff is
directed to provide specific answers and responses to each interrogatory and preduction
request.

2) Plaintiff’s objections of “undue burden” raised in its initial responses to Popovich’s
Supplemental Requests for Production numbers 1-7 are overruled.

3) This matter is set for a hearing on June 14, 2021 at 1:30 p.m. for status on Plaintiff’s
compliance with this order and to determine whether hearing is necessary for rulings on
objections contained in the transcript of the discovery deposition of Paul Dulberg.

Prepared by:

Atty. No.

Name:

Attorney for:

Address:
City:
Telephone:
E-Mail:

Purchased from re:SearchlL

George K. Flynn

ARDC #6239349

Karbal, Cohen, Economou, © eteeestesstesseencncstettaratottnntnstesnnstrieonantntn , 2021
Silk & Dunre, LLC ENTER:

Defendants

150 S. Wacker Drive, Suite 1700

eSigned by THOMAS A, MEYER 04

Chicago, IL 60606
(312)431-3700 4
gflynn@karballaw.com L e e . %&@\
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PAUL DULBERG,

THE LAW OFFICE OF THOMAS J.
POPOQVICH, P.C., and HANS MAST

TO:

** FILED * Env: 13517710
McHenry County, lllinois

17LA000377

Date: 6/1/2021 10:57 AM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

Plaintiff,

V. Case No. 17LA 377

Defendants.

N N N N N S N S S S

NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, lllinois 60606

(312) 431-3700 Attorneys for Defendants
gflynn@karballaw.com

PLEASE TAKE NOTICE that on June 1, 2021 | served the parties by email:

Plaintiff Paul Dulberg’s:

o AMENDED ADDITIONAL ANSWER TO DEFENDANT HANS MAST’S
INTERROGATORY #1
eAMENDED ADDITIONAL RESPONSE TO DEFENDANT THE LAW OFFICE

OF THOMAS J. POPOVICH P.C.’S SUPPLEMENTAL REQUESTS FOR
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PRODUCTION

Copies of which are attached hereto and herewith served upon you.

/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, lllinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com

AFFIDAVIT OF SERVICE

I, Alphonse A. Talarico, an attorney, certify that on June 1, 2021, | caused to be
served the attached AMENDED ADDITIONAL ANSWER TO DEFENDANT HANS
MAST’'S INTERROGATORY #1 and AMENDED ADDITIONAL RESPONSE TO
DEFENDANT THE LAW OFFICE OF THOMAS J. POPOVICH P.C.’S
SUPPLEMENTAL REQUESTS FOR PRODUCTION to the above-listed person(s) by
sending it to the named person(s)’ email in accordance with 1ll.S.Ct.R. 11(b) and
l.S.Ct.R. 201(m).

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this instrument
are true and correct, except as to matters therein stated to be on information and belief
and as to such matters the undersigned certifies as aforesaid that he verily believes the
same to be true.

[s/ Alphonse A. Talarico
Alphonse A. Talarico

Date: June 1, 2021
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* FILED ** Env: 14019112
McHenry County, lllinois
17LA000377

Date: 7/13/2021 1:29 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S MOTION TO SUPPLEMENT DEFENDANTS’ MOTION TO COMPEL AND
TO REQUEST HEARING ON PLAINTIFEF’S COMPLIANCE WITH APRIL 6, 2021
ORDER ON DEFENDANTS’ MOTION TO COMPEL

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (collectively
“Popovich”), by and through their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC,
and for their Motion to Supplement Defendants’ Motion to Compel and To Request Hearing on
Plaintiff’s Compliance with April 6, 2021 Order on Defendants’ Motion to Compel, state as
follows:

1) Defendants are bringing this motion to supplement their prior Motion to Compel
and request a hearing on Plaintiff’s compliance with the Court’s April 6, 2021 Order (attached as
Ex. A).

2) The Defendants never received a file-stamped copy of the draft order which their
counsel submitted to the Court for entry on April 2, 2021 (see Group Ex. B, April 2, 2021 email
from Linda Walters, and attached Order). Defendants never received a response, nor received
electronic notice of the entry of the Order on April 6, 2021, and accordingly did not diary the
June 14, 2021 hearing, and thus did not appear.

2926478 Page 1 of 3
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3) In the Court’s April 6, 2021 Order granting Defendants’ motion to compel, the
Court ordered the Plaintiff to serve a supplemental answer to Mast’s Interrogatory No. 1, and
amend its responses to Popovich’s Supplemental Request. The Court further ordered, “Plaintiff
is directed to provide specific answers and responses to each interrogatory and production
request.

4) On June 1, 2021, the Plaintiff served Exhibit C (Plaintiff’s Amended Additional
Answer to Defendant Hans Mast’s Interrogatory to Plaintiff Paul Dulberg), and Exhibit D
(Plaintiff’s Amended Additional Response to Defendant The Law Offices of Thomas J.
Popovich, P.C.’s Supplemental Request for Production). Dulberg also produced fourteen pages
of bates labeled records (See Ex. E).

5) The Plaintiff has not complied with the Court’s April 6, 2021 Order.
Accordingly, Defendants respectfully request that the Court strike the non-responsive portions of
Exhibits C, D, and E and close written discovery.

6) With respect to Exhibit C, Dulberg provide a “non-answer.” Dulberg was ordered
to specifically answer each discovery request. Mast’s Interrogatory No. 1 states as follows:
Identify and describe each and every way that Popovich or Mast breached any duty of care to
you, the date of the breach, and when and how you became aware of the breach. Dulberg’s
amended additional answer does not describe how there was a breach of the standard of care, he
simply identifies a discovery date (December 12, 2016) based upon a binding mediation order.
He does not describe the breach of the standard of care, or how, specifically, he became aware of
it. He simply writes, “He knew the defendants breached the standard of care due him based upon

a verbal discussion with Attorney Tom Gooch on December 16, 2016.” He does not describe the

2926478 Page 2 of 3
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discussion or explain how the standard of care was breached, or why his discussion with Tom
Gooch enlightened him as to the breach.

7) Moreover, Popovich’s supplemental requests for production are aimed
specifically at identifying how Dulberg “discovered” his breach of the standard of care, and
when he recognized damages as a result of same. In Exhibit D, Dulberg’s amended additional
response, Dulberg simply attaches various pages from pleadings in this case. He does not attach
any discoverable materials, such as emails, letters, etc. Instead, he is simply regurgitating his
position in this case. As previously argued in Defendants’ Motion to Compel and at hearing, if
Dulberg has no documents responsive to the discovery requests, and he has no basis for a tolling
of the statute of limitations in this case, then his answer should simply state, “none.” Enough is
enough. Dulberg’s non-responses to this discovery requests should be stricken, and he should be
barred attempting to present any additional evidence in support of his tolling theory.

WHEREFORE Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans
Mast, respectfully request that this Court grant their Motion to Supplement Defendants’ Motion
to Compel and set hearing on Plaintiff’s compliance with April 6, 2021 Order on Defendants’
Motion to Compel, and for any and all further relief this Court deems just and appropriate.

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICTAL CIRCUIT

MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
' )
Plaintiff, )
Vs, ) No. 17 LA 377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST

s . Al ’ ; F i L ED

Defendants. ) APR ~ 6 2021

KATHERINE M. KEEFE

McHENRY CTY. CIR. CLK.
ORDER

This matter coming to be heard for status and continued hearing on Defendant’s Motion to

Compel, the court having heard argument, it is hereby ordered:

1) Defendant’s motion is granted and Plaintiff is required by June 1, 2021 to serve a
supplemental answer to Mast’s Interrogatory #1 (served on Plaintiff on March 22, 2019),
and Amended Responses to Popovich’s Supplemental Production Requests. Plaintiff is
directed to provide specific answers and responses to each interrogatory and preduction
request.

2) Plaintiff’s objections of “undue burden” raised in its initial responses to Popovich’s
Supplemental Requests for Production numbers 1-7 are overruled.

3) This matter is set for a hearing on June 14, 2021 at 1:30 p.m. for status on Plaintiff’s
compliance with this order and to determine whether hearing is necessary for rulings on
objections contained in the transcript of the discovery deposition of Paul Dulberg.

Prepared by:

Atty. No.

Name:

Attorney for:

Address:
City:
Telephone:
E-Mail:

George K. Flynn

ARDC #6239349

Karbal, Cohen, Economou, © eteeestesstesseencncstettaratottnntnstesnnstrieonantntn , 2021
Silk & Dunre, LLC ENTER:

Defendants

150 S. Wacker Drive, Suite 1700

Chicago, IL 60606
(312)431-3700 4
gflynn@karballaw.com L e e . %&@\

| 05:09:24 RNDHbGQY

eSigned by THOMAS A, MEYER 044

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY
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Linda Walters

From: Linda Walters <lwalters@karballaw.com>

Sent: Friday, April 2, 2021 10:17 AM

To: proposedorders

Cc: contact@lawofficeofalphonsetalarico.com; George Flynn

Subject: RE: Paul Dulberg v. The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (Circuit
Court of McHenry County, IL Case No.: 17 LA 000377)

Attachments: 2868280v1 - Proposed Order (4-2-21).PDF; 2867639v1 - Proposed Order (4-2-21).DOCX

On behalf of George Flynn, attached is a copy of a proposed order in both word and pdf format relative to the above. All
counsel of record have been copied on this email.

Thank you.
Linda Walters
Asst. to George Flynn

Linda Walters

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

P: (312) 431-3641
& F: (312) 431-3670

< E: Iwalters@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne, LLC. which may be confidential
or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended recipient, please
immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information is prohibited.

Linda Walters

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

P: (312) 431-3641
F: (312) 431-3670

< E: Iwalters@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne, LLC. which may be confidential
or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended recipient, please
immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information is prohibited.

" GROUPEXHIBIT B
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ORDER

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG, )
)
Plaintiff, )

VS. ) No. 17 LA 377
)
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C., and HANS MAST, )
)
Defendants. )
ORDER

This matter coming to be heard for status and continued hearing on Defendant’s Motion to

Compel, the court having heard argument, it is hereby ordered:

1) Defendant’s motion is granted and Plaintiff is required by June 1, 2021 to serve a
supplemental answer to Mast’s Interrogatory #1 (served on Plaintiff on March 22, 2019),
and Amended Responses to Popovich’s Supplemental Production Requests. Plaintiff is
directed to provide specific answers and responses to each interrogatory and production
request.

2) Plaintiff’s objections of “undue burden” raised in its initial responses to Popovich’s
Supplemental Requests for Production numbers 1-7 are overruled.

3) This matter is set for a hearing on June 14, 2021 at 1:30 p.m. for status on Plaintiff’s

compliance with this order and to determine whether hearing is necessary for rulings on
objections contained in the transcript of the discovery deposition of Paul Dulberg.

Prepared by:

Atty. No. George K. Flynn
ARDC #6239349

Name: Karbal, Cohen, ECOnomou, = = iiiiiiiiiiiiiiireeteeesneecensnnaceccnnssccnnnsenns ,2021
Silk & Dunne, LLC ENTER:

Attorney for:  Defendants

Address: 150 S. Wacker Drive, Suite 1700

City: Chicago, IL 60606

Telephone: (B12) 431-3700  iiiieeteeesitettenatotatotentotatcsnstsestsrasosntosnssontes

E-Mail: gflynn@karballaw.com Judge Judge’s No.

CLERK OF CIRCUIT COURT OF MCHENRY COUNTY
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

v, Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C., and HANS MAST

T e St i it ot Vi i vt i it

Defendants.

PLAINTIFF'S AMENDED ADDITIONAL ANSWER TO DEFENDANT
HANS MAST’S INTERROGATORY TO PLAINTIFF PAUL DULBERG

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.
Talarico, and for his Amended Additional Answer to Defendant Hans Mast's
Interrogatory #1 states as follows:
1. Identify and describe each and every way that Popovich or Mast breached any
duty of care to you, the date of the breach, and when and how you became aware
of the breach.
ANSWER: Between October 2013 and January 2014, Mast told Dulberg that lllinois
law does not permit a recovery against the McGuires' in the circumstances of
Dulberg's case and that he would not receive any recovery from the McGuires. Mast
advised Dulberg that the judge would rule in favor of the McGuires on a motion for

summary judgment.

EXHIBIT C
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Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be
able to seek and receive a full recovery from Gagnon.

AMENDED ADDITIONAL ANSWER: Dulberg discovered the pecuniary injury

on December 12, 2016 based upon a binding mediation award and knew he had a
legal malpractice case on December 16, 2016. He knew that the Defendants breached
the standard of care due him based upon a verbal discussion with Attorney Tom Gooch
on December 16, 2016.

Dulberg discovered in the defendants’ document disclosure, POP 000192, that Mast
had in fact sent the McGuires' attorney a $7,500.00 offer on October 22, 2013
without Dulberg's knowledge and that was before the November 4, 2013 meeting in
Mast's office when Mast first asked Dulberg if Mast could probe and see what was

on the table for a possible settlement with the McGuires.

Respectfully submitted,

/s/ Alphonse A, Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, lllinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico/@gmail.com
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VERIFICATION

Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned Plaintiff certifies that the statements set forth in

this instrument are true and correct, except as to matters therein stated to be on
information and belief and as to such matters the undersigned certifies as aforesaid
that he verily belies the same to be true.

' Paul Dulbegg™ June 1, 2021
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C., and HANS MAST

Defendants.

PLAINTIFF'S AMENDED ADDITIONAL RESPONSE TO DEFENDANT THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C.'S SUPPLEMENTAL REQUESTS FOR
PRODUCTION

Mow Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.
Talarico, and for his Amended Additional Response states as follows:
I. Any and all documents relating to vour “discovery™ of any alleged breach of the standard of
care or legal malpractice by Popovich or Mast, and which caused you damages or injury.
RESPONSE: Objection- undue burden, previously submitted please see Plaintiff's
Bates stamped 1-8708.
AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793, 001809,
002027, 008999, 009016, 009098 (note: all of the foregoing are pleadings that are
already in defendants’ possession).

Objection-privileged Bates stamped e-mail string 8744-8746

EXHIBIT D
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2. Any and all documents relating to any consultation or advice you received from
any attorney or “legal expert” or legal malpractice expert which formed the basis for
your alleged discovery of Mast's and Popovich's breach or breaches of the standard
of care while they represented you in your claim or lawsuit against William and
Caroline McGuire and David Gagnon.

RESPONSE: Objection- undue burden, previously submitted please see Plaintiff's
Bates stamped 1-8708.

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793, 0018089,
002027, 008999, 009016 and 009099 (note: all of the foregoing are pleadings that are
already in defendants’ possession).

3. Any and all documents regarding or reflecting advice from any attorney or legal
expert, including but not limited to Tom Gooch, including but not limited to your
communications with Tom Gooch in December 2016 (up to and including the date
of the filing of your original complaint against Popovich and Mast), which relate to
your discovery of any breach of the standard of care by Popovich or Mast and
proximately caused damages or injury resulting therefrom.

RESPONSE: Objection- undue burden, unclear, previously submitted please see
Plaintiffs Bates stamped 1-8708.

Bates stamped document 8709-8710 previously enclosed.

Objection-privileged Bates stamped e-mail string 8744-8746

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 006502. (attached)

4. Any and all documents regarding any damages you suffered at any time as a

result of any breach of the standard of care by Popovich or Mast in their
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representation of you or provision of legal services to you.

RESPONSE: Objection- undue burden, previously submitted please see Plaintiff's
Bates stamped 1-8708.

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931, 003133,
and 004884. (attached)

5. Any and all documents which provide or form the basis for your contention that
you did not discover until December 16, 2016 that you had been injured or
damaged by Mast or Popovich's negligence in representing you in the claim or
lawsuit against William and Caroline McGuire.

RESPOMNSE: Objection- undue burden, previously submitted please see Plaintiff's
Bates stamped 1-8708

Misstates Plaintiff Paul Dulberg’s contention was that he discovered the injury on
December 16, 2016.

Dulberg actually discovered the pecuniary injury on December 12, 2016 and actually
discovered he had a legal malpractice case on December 16, 2016.

2020 IL App (1st) 191953 Nos. 1-19-1953 & 1-19-1973 (consol.) Opinion filed November
30, 2020 Modified upon denial of rehearing December 31, 2020 which is equally
available to all parties.

AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931.(Please

see above)

6. All documents, including letters and email communications between Tom Gooch
on the one hand, and you on the other hand, regarding legal advice he provided to
you on December 16, 2016 and thereafter, that you “had a malpractice case”

against Popovich, as testified by you at pages 129-142 of your discovery deposition

3
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from February 19, 2020.

RESPONSE:
Objection- undue burden, unclear, previously submitted please see Plaintiff's
Bates stamped 1-8708,

AMENDED ADDITIONAL RESPONSE: None.

7. Any and all documents reflecting opinions by attorney Randy Baudin regarding
the liability of the McGuire's, whether the advice or opinions were rendered at your
mediation of the underlying case (on or about December 16, 2016) or prior thereto,

as testified at your discovery deposition on February 19, 2020 (see page 141).

RESPONSE: Objection- undue burden, previously submitted please see Plaintiff's
Bates stamped 1-8708.

AMENDED ADDITIONAL RESPONSE: None.

Respectfully submitted,

/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico
Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, lllinois 60022
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(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalaricor@gmail.com

AFFIDAVIT OF COMPLETENESS

The undersigned, Paul Dulberg, being first duly sworn and under oath, deposes

and states as follows:

1. | am the Plaintiff in the above-captioned action.

2. | have personal knowledge of the matters and facts set forth in this Affidavit and, if sworn
as a witness, | can testify competently to those matters and facts.

3. The documents that | produced in response to the Court ordered Amended Additional
Supplemental Requests for Production propounded by Defendant THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C are complete in accordance with the Court Order and
Supplemental Requests for Production.

4. Plaintiff Paul Dulberg reserves the right to supplement his response to Defendant THE
LAW OFFICES OF THOMAS J. POPQVICH, P.C.'s Supplemental Requests for
Production as additional documents become known to me or come into my possession,

custody, or control,

VERIFICATION
Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned Plaintiff certifies that the statements set forth in
this instrument are true and correct, except as to matters therein stated to be on

information and belief and as to such matters the undersigned certifies as aforesaid

5
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that he verily belies the same to be true.

4PN K

Paul Dulberg?”’ June 1, 2021

6
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EXHIBIT E
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** FILED * Env: 14019112
McHenry County, lllinois
17LA000377

Date: 7/13/2021 1:29 PM
Katherine M. Keefe

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUI'F'ek of the Circuit Court
MCHENRY COUNTY, ILLINOIS

Paul Dulberg, )
)
Plaintiff, )
)
V. ) Case No. 17 LA 000377
) Jury Demand
The Law Offices of Thomas J. Popovich, P.C., ) (Court Room 201)
And Hans Mast, )
)
Defendants. )
NOTICE OF MOTION

TO: ALL ATTORNEYS OF RECORD - See Attached Service List

PLEASE TAKE NOTICE that on the 19" day of July 2021 at 8:45 a.m. or as soon
thereafter as this motion may be heard, we shall appear before the Honorable Judge Thomas A.
Meyer or any Judge sitting in his place or stead, in Room 201, at McHenry County Government
Center, 2200 N. Seminary Avenue (Route 47), Woodstock, IL. 60098, and shall then and there
present DEFENDANTS THE LAW OFFICES OF THOMAS J. PopovicH, P.C. AND HANS MAST’S
MOTION TO SUPPLEMENT DEFENDANTS’ MOTION TO COMPEL AND REQUEST HEARING ON
PLAINTIFF’S COMPLIANCE WITH APRIL 6, 2021 ORDER ON DEFENDANTS’ MOTION TO COMPEL, a
copy of which is attached hereto and herewith served upon you.

Dated this 13™ day of July 2021 in Chicago, Illinois.

George K. Flynn (ARDC #6239349)

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

Tel: (312) 431-3700
eflynn@karballaw.com

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that this Notice was served to all parties listed as
service contacts in the Odyssey eFilelL system, and by email to the attached service list on July 13, 2021.

[X] Under penalties as provided by law pursuant to 735 ILCS 5/1-109,
I certify that the statements set forth herein are true and correct.

/s/ Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Alphonse A. Talarico

Law Office of Alphonse A. Talarico

707 Skokie Blvd 6th Floor Suite
Northbrook, IL 60062-2841
contact@lawofficeofalphonsetalarico.com
(312) 808-1410
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** FILED * Env: 14112950

McHenry County, lllinois

17LA000377

Date: 7/20/2021 2:48 PM

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT Katherine M. Keefe

MCHENRY COUNTY, ILLINOIS Clerk of the Circuit Court
PAUL DULBERG, )
Plaintiff, g
VS. g No. 17 LA 377
THE LAW OFFICES OF THOMAS J. 3
POPOVICH, P.C., and HANS MAST, )
Defendants. %
NOTICE OF FILING

TO: All Attorneys of Record (See Attached Service List)

PLEASE TAKE NOTICE that, on the 20" day of July 2021, we filed DEFENDANTS THE
LAwW OFFICES OF THOMAS J. PorovicH, P.C. AND HANS MAST’S REQUEST FOR ADMISSIONS OF
FACT AND GENUINENESS OF DOCUMENT TO PLAINTIFF PAUL DULBERG, with the Clerk of the 22™¢
Judicial Circuit Court of McHenry County, Illinois, a copy of which is attached hereto and hereby
served upon you.

Dated at Chicago, Illinois, this 20" day of July 2021.

George K. Flynn

KARBAL COHEN ECONOMOU SILK DUNNE, LLC

150 So. Wacker Drive, Suite 1700, Chicago, Illinois 60606
Tel: (312) 431-3700

gflynn@karballaw.com

Firm No. 38100

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that this Notice was served to all parties listed as service
contacts in the Odyssey eFilelL system, and by email to the attached service list on July 20, 2021.

[X] Under penalties as provided by law pursuant to 735 ILCS 5/1-109,
I certify that the statements set forth herein are true and correct.

/s/ Linda Walters
Linda Walters
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SERVICE LIST

Plaintiff’s Attorney

Alphonse A. Talarico

Law Office of Alphonse A. Talarico

707 Skokie Blvd 6th Floor Suite
Northbrook, IL 60062-2841
contact@lawofficeofalphonsetalarico.com
(312) 808-1410
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** FILED ** Env: 14112950
McHenry County, lllinois
17LA000377

Date: 7/20/2021 2:48 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

N N N N N N N N N N

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S REQUEST FOR ADMISSIONS OF FACT AND GENUINENESS OF
DOCUMENT TO PLAINTIFF PAUL DULBERG

Defendants, The Law Offices of Thomas J. Popovich, P.C. and Hans Mast, by and through
their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, and pursuant to Illinois Supreme
Court Rule 216, respectfully request that Plaintiff, Paul Dulberg, respond to the following request
for admissions of fact and genuineness of document within 28 days under oath:

WARNING:
If you fail to serve the response required by Rule 216 within 28 days after you are served
with this document, all the facts set forth in the requests will be deemed true and all the

documents described in the requests will be deemed genuine.

REQUESTS FOR ADMISSION

1. Admit that Exhibit A attached hereto is a true, accurate, and genuine copy of a
March 4, 2015 letter drafted by attorney Saul Ferris.

2. Admit that you received Exhibit A on or within 7 days of March 4, 2015.

3. Admit that you received Exhibit A on or within 30 days of March 4, 2015.

4. Admit that you met with Saul Ferris on or about December 31, 2014 with regard to

your personal injury case.

2931155 1
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RESPONSE:

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
oflynn@karballaw.com
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EXHIBIT A
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** FILED ** Env: 14453076
McHenry County, lllinois
17LA000377

Date: 8/16/2021 4:21 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOQVICH, P.C., and HANS MAST

Defendants.

N N N N N S N S S S

NOTICE OF SERVICE OF DISCOVERY DOCUMENTS

TO: GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349
150 So. Wacker Drive, Suite 1700
Chicago, lllinois 60606
(312) 431-3700 Attorneys for Defendants
gflynn@karballaw.com
Linda Walters on behalf of George K. Flynn
Iwalters@karballaw.com

PLEASE TAKE NOTICE that on August 16, 2021 | served the parties by email:

Plaintiff Paul Dulberg’s:

eResponse to DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH,
P.C. AND HANS MAST'S REQUEST FOR ADMISSION OF FACT AND

GENUINENESS OF DOCUMENT TO PLAINTIFF PAUL DULBERG.
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Copies of which are attached hereto and herewith served upon you.

/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com

AFFIDAVIT OF SERVICE

I, Alphonse A. Talarico, an attorney, certify that on August 16, 2021, |
caused to be served the attached Plaintiff's Responses to DEFENDANTS THE
LAW OFFICES OF THOMAS J. POPQOVICH, P.C., AND HANS MAST’'S
REQUEST FOR ADMISSION OF FACT AND GENUINENESS OF DOCUMENT
to the above-listed person(s) by sending it to the named person(s) email in
accordance with 1I.S.Ct.R. 11(b) and IIl.S.Ct.R. 201(m).

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this instrument
are true and correct, except as to matters therein stated to be on information and belief
and as to such matters the undersigned certifies as aforesaid that he verily believes the
same to be true.

s/ Alphonse A. Talarico
Alphonse A. Talarico

Date: August 16, 2021
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** FILED ** Env: 14574184
McHenry County, lllinois
17LA000377

Date: 8/25/2021 1:26 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S MOTION TO DEEM FACTS ADMITTED

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (collectively
“Popovich”), by and through their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC,
and for their Motion to Deem Facts Admitted, state as follows:

1) Dulberg’s pattern and practice of abusing the discovery process with improper
and incomplete responses is repeated in his latest filing, Plaintiff’s Responses to Defendants The
Law Offices of Thomas J. Popovich, P.C. and Hans Mast’s Request for Admissions of Fact and
Genuineness of Document (Exhibit 1). (Request for Admissions attached as Exhibit 2).

2) Defendants’ Requests for Admissions simply intended to authenticate a March 4,
2015 letter purportedly drafted by attorney Saul Ferris, and establish when it was received by
Dulberg. Dulberg finally produced said letter in discovery on June 7, 2021 with no explanation
why it was not previously produced in this litigation (Exhibit 3, Plaintiff’s Amended Additional
Response to Defendant Law Offices of Thomas J. Popovich, P.C.’s Supplemental Requests for

Production).

2950340 Page 1 of 4
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3) Notably, Dulberg was deposed on February 19, 2020 and was asked about the
discovery of his malpractice action at that time at pgs. 38 and 95 (attached as Group Exhibit 4).
On page 38, Dulberg described a communication from Ferris and other attorneys who would not
take over his underlying personal injury case from defendant Popovich. “As I started to work
away from local further out finding attorneys, the thing was your decision to settle with the
McGuires was a mistake and we don’t take it because of that.” Dulberg testified that Saul Ferris
made that comment in a letter, “and he said it on the phone and he sent me an email, I think. I
don’t remember the ways he contacted me. I would have to go back and look.”

4) The attached Request for Admissions was an attempt at simply authenticating the
copy of Ferris’s letter, which again should have been produced years ago in this litigation but
was not. Instead of acknowledging the authenticity of the copy of the letter, Dulberg’s response
is a muddled and evasive attempt at muddying the water, and should not be countenanced by this
court. Dulberg’s specious objections and attempt at explaining away the content of Ferris’s letter
is deserving of a sanction.

5) Perhaps the most egregious of Dulberg’s violations, aside from his attempt at
redefining common legal terms and their variations such as “genuine” and “authentic”, is his
denial of the genuineness of Exhibit A because he does not agree with the accuracy of the
content, and because he is not in control of the author (see Response #1). A close second, is his
failure to admit in No. 2 and No. 3 that he received the document from Ferris within 7 or within
30 days respectively, of the date affixed to the face of the letter.

6) Not only should those facts contained in the Request to Admit be admitted, but
Defendants should not have to engage in “teeth pulling” discovery in order to simply

authenticate a copy of a document which was inexplicably withheld in the first place. The
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document is responsive to discovery, and is relevant to the so-called “discovery” of Dulberg’s
legal malpractice claim, given that he has filed it outside of the two year statute of limitations.

7) Dulberg should have either objected or answered the Request to Admit, but not
both. Chicago Use of Schools v. Albert J. Schorsch Realty Co., 95 1. App. 2d 264, 280 (4™
Dist. 1968). The purpose of a Rule 216 “admission of fact or of genuineness of documents”
request is to not to discover facts. Rather the purpose of such a request is to establish some of
the material facts in the case without the necessity of formal proof at trial. This enables the
parties and the court to limit the issues and it results in substantial savings of time and expense,
for both parties and the court. Fraser v. Jackson, 214 IL App (2d) 130283 (an award of costs
and fees was warranted due to the defendant’s lack of good faith in responding to requests for
admission). “Rule 219(c) provides that the trial court may award as sanctions the ‘reasonable
expenses incurred as a result of the [offending party’s] misconduct, including a reasonable
attorney fee.... The trial court may award attorney fees as sanctions when a party’s misconduct
has caused another party to incur fees.”” 2011 IL App (1%) 103506 at **[P19].

WHEREFORE Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans
Mast, respectfully request that this Court enter an Order:

1) Granting Defendants’ Motion, denying all of Dulberg’s objections, and deeming

Requests 1, 2, 3, and 4 admitted;

2) Granting fees and costs for Defendants in prosecuting this motion;

3) Alternatively, should the deposition of Saul Ferris be necessary if Requests 1, 2, 3, and 4
are not deemed admitted, that Dulberg be assessed Defendants’ attorney fees and costs in
deposing Saul Ferris; and

4) For any additional relief this honorable court deems fair and proper.
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Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com

2950340 Page 4 of 4

Received 08-25-2021 02:19 PM / Circuit Clerk Accepted on 08-25-2021 02:58 PM / Transaction #14574184 / Case #17LA000377
Purchased from re:SearchiL Page 4 of 21 C 592

EXHIBIT EG-1 - Part 2 of 4
Page 592 of 849





IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17LA 377

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C., and HANS MAST

T T Tt Tt Tt Mt gt gt it S it

Defendants.

PLAINTIFF’'S RESPONSES TO DEFENDANTS THE LAW OFFICES OF THOMAS J.
POPOQVICH, P.C. AND HANS MAST'S REQUEST FOR ADMISSIONS OF FACT AND

GENUINENESS OF DOCUMENT

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.

Talarico, and for his Response states as follows:

GENERAL OBJECTIONS: Plaintiff Paul Dulberg reserves the right to amend his
Responses as additional information becomes available through ongoing discovery.

This objection applies globally to all the responses following.

1. Admit that Exhibit A attached hereto is a true, accurate, and genuine copy of a

March 4, 2015 letter drafted by attorney Saul Ferris.

EXHIBIT 1
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1. Specific Objection to Defendants’ Request to Admit #1: Defendants’ Request to
Admit #1 is vague or ambiguous because it includes the undefined terms true, accurate
and genuine. Plaintiff does not intend to waive this objection but responds if Defendants

agree to adopt the definitions of the words used in Exhibit A as defined as follows.

Plaintiff, relying upon Black’s Law Dictionary Free Online Legal Dictionary 2™ Ed.

What is GENUINE?

As applied to notes, bonds, and other written instruments, this termmeans [sic] that
they are truly what they purport to be, and that they are not false, forged, fictitious,
simulated, spurious, or counterfeit. Baldwin v. Van Deusen, 37 N. Y. 492:Smeilt- zer v.
White, 92 U. 5. 392, 23 L. Ed. 508, Dow v. Spenny, 29 Mo. 390; Cox v.Northwestemn
Stage Co., 1 Idaho, 379.

1. Response: Plaintiff admits that Exhibit A attached to Defendants’ REQUEST FOR
ADMISSIONS OF FACT AND GENUINENESS OF DOCUMENT is a genuine digital
scan of a document he received by regular mail delivered by the United States Postal
Service. However, Plaintiff denies that the original document itself and the content
within the document, purporting to be from Saul M. Ferris, is genuine because Plaintiff
believes that the document contains false information; specifically, the date of Plaintiff's
accident is misstated as January 24, 2013, and the date of Plaintiffs consultation with
Saul M. Ferris is misstated as December 31, 2014. Since Saul M. Ferris is not under the

control of Plaintiff, there is no way to verify that this document is genuine in relation to

its stated dates and author.

Plaintiff, relying upon Black's Law Dictionary Free Online Legal Dictionary 2™ Ed.

What is TRUE?
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Conformable to fact; correct; exact; actual; genuine; honest “In one sense, thal only
is true which is conformable to the actual state of things. In that sense, a statement is
untrue which does not express things exactly as they are. Rut [sic] in another and
broader sense, the word ‘true’ is often used as a synonym of ‘honest,’ ‘sincere,” 'not
fraudulent.’ " Moulor v. American L. Ins. Co.. [sic] Ill U. S. 345, 4 Sup. Ct. 400, 28 L. Ed.
447

The clearest example of why the content of Exhibit A is not true is the topic
Statement “RE: Your accident of January 24, 2013", which misstates the date of
Plaintiff's accident and is the subject of this litigation. The correct date was June 28,
2011. Therefore, this statement is untrue as it does not “express things exactly as they
are". Further responding, Plaintiff denies that Exhibit A is an accurate copy (or digital
scan) of a document he received purporting to be from Saul M. Ferris because

Defendants have failed to include in their Request a definition of the word “true” as they

are using it herein.

Plaintiff, relying upon Black’s Law Dictionary Free Online Legal Dictionary 2™ Ed.

What is ACCURATE?

Honestly agreeing and practicing standards of due diligence. Financial statements
are verified for correctness. Refer to precise.

The clearest example of why Exhibit A is not accurate is because, in paragraph one,
the purported author of the document states, "Therefore, on behalf of Ferris, Thompson
& Zweig, Ltd., we will not be taking any further action on your behalf as it relates to this
matter”. However, in the final paragraph, the purported author of the document states,

“We recommend that you attempt to settle the case at the upcoming pretrial conference
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with your current attorney”. Thus, the statements of the purported author are not

accurate because they are imprecise and conflicting.

In the first paragraph, the author states that the firm will not be taking any further
action on Plaintiffs behalf. Yet, in the final paragraph, the purported author ignores their
previous statement and takes further action on Plaintiff's behalf by providing legal

advice, where the firm recommends Plaintiff attempt to settle the case.

Plaintiff Paul Dulberg neither admits nor denies that Exhibit A was drafted by
attorney Saul M. Ferris because he did not represent Plaintiff, nor is he currently

retained by Plaintiff. Therefore, Ferris is not under Plaintiff's control.

2. Admit that you received Exhibit A on or within 7 days of March 4, 2015.

2. Response: Plaintiff neither admits nor denies that he received Exhibit A on or
within 7 days of March 4, 2015, because Plaintiff has no independent recollection of the
date that the document referenced herein was delivered to him by the United States
Postal Service. After conducting a good faith search for records that would support a
definite response and reviewing the incorrectly stated date of the accident and the
incorrectly stated date of consultation, Plaintiff guestions the accuracy of the information
stated therein. Plaintiff has made reasonable inquiry, including but not limited to the

emails directly related or tangentially related to the document, and states that the
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information known or readily obtainable is insufficient to enable the Plaintiff to admit or

deny this inquiry.

3. Admit that you received Exhibit A on or within 30 days of March 4, 2015.

3. Response: Plaintiff neither admits nor denies that he received Exhibit A on or
within 30 days of March 4, 2015, because Plaintiff has no independent recollection of
the date that the document referenced herein was delivered to him by the United States
Postal Service. After conducting a good faith search for records that would support a
definite response and reviewing the incorrectly stated date of the accident and the
incorrectly stated date of consultation, Plaintiff questions the accuracy of the information
stated therein. Plaintiff has made reasonable inquiry, including but not limited to the
emails directly related or tangentially related to the document, and states that the
information known or readily obtainable is insufficient to enable the Plaintiff to admit or

deny this inquiry.

4. Admit that you met with Saul Ferris on or about December 31, 2014, with regard

to your personal injury case.

4. Response: Plaintiff denies that he met with Saul Ferris on or about December 31,
2014, with regard to his personal injury case. After conducting a good faith search for
records that would support a definite Response, speaking to a person under the

“control” of Plaintiff who attended the meeting with Plaintiff and reviewing the incorrectly
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stated date of the accident and the incorrectly stated date of consultation, Plaintiff
questions the accuracy of the information stated therein. Plaintiff's investigation
indicates that Plaintiff met with Saul M. Ferris between February 23, 2015, and March 6,

2015.

Respectfully submitted,

/s/ Alphonse A. Talarico
Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
MNorthbrook, lllinois 60022

(312) BOB-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com
alphonsetalarico@gmail.com

VERIFICATION
Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned Plaintiff certifies that the statements set forth in this
instrument, including but not limited to Plaintiffs inability to truthfully admit or deny a
Request to Admit, are true and correct, and as to such matters the undersigned certifies

as aforesaid that he verily believes the same to be true.

; jM«/ o ‘?ﬁ&/ﬂ o2 |
vad

Paul Dul ¢ Dated
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** FILED ** Env: 14112950
McHenry County, lllinois
17LA000377

Date: 7/20/2021 2:48 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

N N N N N N N N N N

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S REQUEST FOR ADMISSIONS OF FACT AND GENUINENESS OF
DOCUMENT TO PLAINTIFF PAUL DULBERG

Defendants, The Law Offices of Thomas J. Popovich, P.C. and Hans Mast, by and through
their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC, and pursuant to Illinois Supreme
Court Rule 216, respectfully request that Plaintiff, Paul Dulberg, respond to the following request
for admissions of fact and genuineness of document within 28 days under oath:

WARNING:
If you fail to serve the response required by Rule 216 within 28 days after you are served
with this document, all the facts set forth in the requests will be deemed true and all the

documents described in the requests will be deemed genuine.

REQUESTS FOR ADMISSION

1. Admit that Exhibit A attached hereto is a true, accurate, and genuine copy of a
March 4, 2015 letter drafted by attorney Saul Ferris.

2. Admit that you received Exhibit A on or within 7 days of March 4, 2015.

3. Admit that you received Exhibit A on or within 30 days of March 4, 2015.

4. Admit that you met with Saul Ferris on or about December 31, 2014 with regard to

your personal injury case.

2931155 1

EXHIBIT 2
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RESPONSE:

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

150 So. Wacker Drive, Suite 1700

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
oflynn@karballaw.com
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