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STATE OF ILLINOIS 

COUNTY OF McHENRY 
ss. 

IN THE CIRCUIT COURT FOR THE TWENTY-SECOND 
JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

vs. 

DAVID GAGNON, Individually,) 
and as Agent of CAROLINE ) 
McGUIRE and BILL McGUIRE; ) 
and CAROLINE McGUIRE and ) 
BILL MCGUIRE, Individually,) 

) 
DBfendants. ) 

No. 12 LA 178 

The deposition of DAVID A. GAGNON taken before 

Margaret Maggie Orton, Certified Shorthand Reporter 

and Registered Professional Reporter, taken pursuant 

to the provisions of the Illinois Code of Civil 

Procedure and the Rules of the Supreme Court thereof 

pertaining to the taking of depositions for the 

purpose of discovery at 3421 West Elm Street, McHenry, 

Illinois, commencing at 1:12 p.m. on February 4, 2013. 
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APPEARANCES: 
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LAW OFFICES OF STEVEN A. LIHOSIT 
MR. JOSEPH P. CALLAHAN 
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Suite 2550 
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On behalf of the Defendant David Gagnon; 
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(Witness sworn.) 

MR. MAST: All right. This is the discovery 

deposition of David Gagnon taken pursuant to notice in 

accordance with the applicable rules. 

WHEREUPON: 

DAVID A. GAGNON, 

called as a witness herein, having been first duly 

sworn, was examined and testified as follows: 

EXAMINATION 

BY MR. MAST: 

Q Mr. Gagnon, I'm Hans Mast. I represent Paul 

Dulberg. I'm going to ask you some questions 

regarding this chain saw incident. Start out with 

some background information. I just want to make 

sure And I imagine you've never given a deposition 

before; is that correct? 

A I have on my own behalf. I was in a car 

accident several years back. 

Q Okay. So you know the process? 

A Fairly well, yeah. 

Q Okay. So really the process is simple. 

Questions and then you answer the questions and we go 

back and forth until we"re done, okay? 

A Okay. 
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1 Q I want to make sure, though, that your 

2 answers are responsive to my questions. So if you 

3 don't understand the question, let me know. Otherwise 

4 if you answer it, we're all going to assume that you 

5 understood the question, okay? 

6 

7 

A 

Q 

I understand. 

Okay. Let's see what else. You"re aware 

8 obviously of Paul's accident that this case is all 

9 about that happened, I think, at your parents' house 

10 during some chain saw work at their house? You're 

11 aware of that? 

12 

13 

14 

15 

16 

17 

18 

19 

A 

Q 

Yes, I'm aware of that. 

Okay. And I believe, and you can correct me 

if I"m wrong on anything obviously, but I believe it 

happened June 28th, 2011? Does that --

A Yes. 

Q 

A 

Q 

-- sound right? 

Yes, that sounds correct. 

Okay. Do you remember what day of the week 

20 that was? 

21 

22 

23 

24 

No, I do not. A 

Q 

A 

Was it Saturday or Sunday? 

No, it was not. It was during the week, I'm 

quite sure. 
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Page 6 

I'd like to start now and go through 

2 some background information. So why don't we start 

3 with this: What's your date of birth? 

4 A 4-3-67. 

5 

6 

7 

8 

Q 

A 

Q 

A 

And that makes you how old today? 

I am 45. 

Are you employed today? 

I am self-employed as I have been_my entire 

9 life. 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A 

Q 

What are you self-employed in doing? 

I do auto restorations and collision repair. 

Do you do that under your own name? 

I do that under the name of Dave's Auto Body. 

At home? 

Yes. 

Is that an incorporation or some type of 

17 formal 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

No. 

-- organization? 

No. No. 

Okay. How long have you been doing auto 

restoration and collision repair under Dave's Auto 

Body, under that name? 

A Probably 20 years. 
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Has it always been fuil-time? 

I would have liked it to have been. As work 
3 comes 1 I work on that; otherwise 1 I fill the void with 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

other things that I can perform. 

Q All right. Have you had to fill the void 

with other things in the last ten years? 

A Yes/ and I have been employed with other 

people in between. 

Q Okay. So we'll get to that in a minute 1 

then/ okay? 

A 

Q 

A 

Q 

Okay. 

What is your current address? 

39010 90th Place 1 Genoa City 1 Wisconsin. 

So that's right over the border here to the 
15 north? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yeah. 53128 is the zip. 

Who do you live with there? 

My wife. 

What's her name? 

Pamela. 

Anybody else live at that address? 

No. 

Do-you have any children? 

Nor I do not. 
I (. \., 
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5 then? 

6 

Q 

A 

Q 

And your Social Security number? 

In full? 

Yes. 

Page 8 

MR. CALLAHAN: Can we do this off the record 

MR. MAST: We can do it off the record. 

7 BY MR. MAST: 

8 

9 

10 

11 

12 

13 

14 

four 

now. 

Q Let's say on the record, what are the last 

digits? 

A 2535. 

Q 2535? 

A Yes. 

MR. MAST: Okay. Give it to us off the record 

15 (Discussion off the record.) 
16 BY MR. MAST: 

17 

18 

19 

Q Did you give us your --

MR. CALLAHAN: Back on the record? 

MR. MAST: Back on the record. 

20 BY MR. MAST: 

21 Q Did you give us your full Social Security 

22 number off the record? 

23 

24 

A 

Q 

Yes. 

Okay. All right. Do you have any criminal 
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1 

2 

3 

4 

5 

6 

7 

convictions on your record in the last ten years? 

A 

Q 

A 

Q 

35 years 

A 

How long have you known Paul Dulberg? 

35 years. -· 

And 35 years, how did you meet him? 

Riding bicycles in a place we had deemed 

8 called the mini trails. 

9 

10 

Q 

A 

So were you neighbors, or ... 

We lived close by. He lives in Pistakee 

Page 9 

11 Terrace, my mother -- or my mother lives in Pistakee 

12 Terrace; he lives in Pistakee Highlands which is 

13 about, I would say, a quarter mile maybe away from one 

14 another. 

15 Q 

16 house? 

17 

18 

19 

A 

Q 

A 

And the mini trails were by your mother's 

They were closer to his home. 

Closer? 

They were closer to his home. They were just 

2 0 down the road from his home. 

21 Q Okay. And since you kind of met at the 

22 trails and you became -- a friendship arose? 

23 A ·Yeah. Yes. ,,,-' 
./ 

\ 
', 

/ 
24 Q Okay. Has that friendship been ln pretty 
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1 good standing since then till today? 

2 A Yes, and as of right now I don't know where 

3 it stands. I have not spoken with him as I was 

4 directed not to. 

5 Q Fair enough. But at least in your mind is it 

6 still in good standing -- Hold on. Let me just finish 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

the questions. Is your friend- -- At least in your 

mind, is your friendship still in good standing with 

Paul Dulberg today? 

A 

Q 

A 

Q 

No. 

Okay. And is that because of the suit? 

Yes. 

Okay. Fair enough. Understood about that. 

Until the suit was filed, okay, was your 

friendship with Paul Dulberg in good standing? 

A Yes . _.-:;;%-=" 

Q Had it been all the way for those~(ears 

1 8 until the suit was filed? 

19 

20 

21 

22 

23 

24 

A 

Q 

Yes. 

Okay. So there was never any times where 

your friendship was seriously tested over that 
1,'6 

¾ years? 

A No. 

Q Is that correct? 
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1 

2 

A 

Q 
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That's correct. 

Okay. And you can correct me if I say 

3 something that's not accurate, but so is it my 

4 feeling, even though you don't know what Paul's view 

5 of your friendship is, this suit being filed against 

6 you has brought negative feelings in your mind about 

7 your friendship? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Yes, and only recently, if I may. 

Okay. Go ahead. 

At first when it had arisen, this situation, 

we were still talking to one another and I was freely _ .. _ 

submitting both insurance information, whatever he 

requested because, you know, there wasn't a problem at 

that time. But things turned as Paul had said some 

things that didn"t really go well with me. 

Q 

A 

Q 

You mean in his deposition or somewhere else? 

Personally to me. 

Well, if -- I guess I've got to ask you what 

those things were then. 

A Okay. After bringing him to the hospital 

after this occurrence took place with his vehicle, we 

had left. Myself still being very (inaudible) and my 

heart being concerned as to his condition because he's 

my friend, he turned to me just leaving the hospital 

l 
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1 and said that we can make a lot of money at this. · -"i',1 

2 Q Okay. Was anybody else present during that 

3 conversation? 

4 A No. No. 

5 Q Was that in your car on the way from the 

6 hospital? 

7 A That was in his vehicle immediately leaving 

8 the hospital and still in the parking lot at the 

9 hospital. 

10 Q Was that the same day of your accident -- of 

11 his accident? 

12 A 

13 Q 

Yes. 

Okay. So that would have been June 28, 2011, 

14 he was discharged out of the hospital and he was in 

15 his car? 

16 

17 

A 

Q 

18 something? 

19 A 

Passenger's seat; I was driving, yeah. 

Okay. Did you not have a car at the time or 

No. His vehicle was at my house -- my 

20 mother's house, I should say, where the occurrence 

21 happened; and when we left, he said, Just take my car, 

22 so we took his vehicle to the -- ---

. 23 Q All right. Let me stop you because I 

24 understand what you're saying. You're saying after 
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1 

2 

3 

4 

Page 13 

his injury you drove his car with him as a passenger 

to the hospital? 

A 

Q 

Yes. 

He got treated, discharged, and then you were 

5 back in his car going back to your mom's house? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Never left the parking lot and he said that. 

No, I understand that 

Yes, but that's --

-- but that's where you were going? 

Yes. Yes. 

All right. Let's try not to -- I'll try and 

won't talk over you; you try not to talk over me. 

All right. So you're leaving the 

hospital still in his car on the way to your mother's 

house, right? Right? That's on the way? That's 

where you were going? 

A Right, that's where we were going, but we 

still had not left the parking lot. 

Q All right. I didn't say anything about where 

you were. I'm saying you're in the car on the way to 

your mother's house, right? 

A Yes. 

Q Okay. 

A Yes. 

' ( 
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14 
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16 
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18 

Q 
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But before you left the parking lot, you're 

in the car in the parking lot of the hospital and 

that's when he made that statement? 

A 

Q 

\ 

Did he say anything else during that 

conversation that you -- that you didn"t like? 

A 

Q 

No. 

Okay. So that was the extent of anything 

that he said about financial aspects of this case? 

A 

Q 

Yes. 

Is that the only time he said anything about 

financial aspects of this case? 

A 

Q 

that? 

A 

were still 

and 

No. 

When is the next time he said anything like 

I had visited him shortly after because we 

in friendship, and I stopped in his home, 

19 How soon after the accident? Q 

A 20 Oh, this is about three or four months after 

21 the accident. r: 

22 

23 

24 

Q 

A 

' 
Okay. 

It was -- Now, I remember it was cold. It 

was winter so I can't say exactly what day, but I was 



Dulberg 007914

~ 
, ___ 

i:: ~ 
~ 

~ 
~ 

' 

<;) 

~ 
\\I 

~ ~ ~ V) 

& ~ 
t I;) 'i::, t ~ --1 SI( ~ 

~ 
~ \~ 

~~ 
\ t::i --J 

'1 
)-- ~ 

~~ 
. ,,_ 

~~ ~ ~ 'I: ~ 
l ~- Ila\ 

~- ~ ~ 
\\) 

\'s ~ '( \, 
~ "' \\i t ~ 

~ ~ \-... ~ ~ 
~ .,,._ 

11~?\i 
'1:: \\i ~ 

~ I 
'-\ "'s! d) ~ ~ ~ "t 

1.-:) 

~ ~ ~~~~ 

i'v 

'~ 111 V) \----
~ fil ~t ~ ~ ') ""-

\, 
~ ~ ~ ~ ~ 

'-di ~ & ~ ~ l\J 
~ 

\ ~ 

~ ~~~f \\)~ '-.. 

~ ~ " ¥ 



Dulberg 007915

Page 15 

1 leaving and he had mentioned that, This may possibly 

2 be the best thing that could happen to me because I 

3 won't have to work the rest of my life. 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

Any witness to that conversation? 

Yes, Michael Mcartor. 

Who? 

Michael Mcartor, who lives with him. 

How do you spell the last name? 

Capital M small C, Artor, ART OR or ER; 

10 I'm not quite certain of that spelling, but he resides 

1 1 with Paul there at his home. 

12 Where Paul's living now? 

Yes. 13 

14 

Q 

A 

Q Okay. And where did that conversation take 

15 place four months after the accident? 

16 In his kitchen where -- In his kitchen. 

17 

A 

Q And the extent of this conversation regarding 

18 the financial aspects that we're talking about is that 

19 he said, This might be the best thing that happened to 

20 me, and what else? Was there anything else? 

21 A Because I may not have to work another day of 

22 , :. 
my life. / 

23 Q Because I what? 

24 A May not have to work another day of my life. 
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24 
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Q Did he say anything else during that 

conversation now about the financial aspects of this 

accident? 

A 

Q 

No. 

Did he say anything else during that 

conversation that you found uncomfortable or wrong? 

A No. No. 

Q Okay. Any 9ther things that Paul has said 

that you believed were wrong or had some kind of 

financial component to this accident other than those 

two that we've -- you've already described? 

A There was also another instance where he 

visited me at my home, I believe it was in 2012 when 

things were going along here; we were still in 

conversation with one another. 

Q Okay. Let me just stop you. After the suit 

was filed or before the suit was filed? 

A It was after the suit was filed, yeah. 

Q Okay. 

A And he was not -- if not coaching me, 

reassuring me that if I did make it easier, shall we 

say, or ... that I would be awarded something for my 

cooperation in it./ 

Q Was there any witnesses to that 



Dulberg 007918



Dulberg 007919

Page 17 
1 communication? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

\ ·'' 

A 

<,' Q 

.,._\ A 

Q 

No. ·No. 

Did he say how you would be awarded? 

No. 

Did he promise to pay you anything in 

exchange for your testimony? 

A Yes . . -
Q What did he promise to pay you? 

. A $10,000 . .:('_,, 

Q What did he say? 

... , ··,~--"'"A If he got a hundred thousand dollars. 

Q What was the -- I need to know the exact 

13 wording of that communication so that we all can 

14 understand what he said. 

15 A If this goes well for me, I wouldn't have a 

16 problem with giving you $10,000 if say I was to get a 

17 hundred thousand dollars . / ,- · 

18 

19 

20 

21 

22 

23 

24 

Q Okay. Did he, though, make that hundred --

that $10,000 conditional on what you would say or just 

said, If it goes well for me, I'll give you 10,000 out 

of the hundred thousand? 

A 

Q 

A 

He didn't place conditions on it. 

Okay. 

I was assuming. 
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1 

2 you. 

Q 

Page 18 

Okay. Fair enough. That's very honest of 

I appreciate that. This is my question then 

3 Well, let me go further. Did he say anything else 

4 during that conversation in 2012 about anything you 

5 felt was inappropriate or uncomfortable for you or 

6 related to financial interests that he was --

7 A No. 

8 Q_ -- talking about? 

9 A No, he did not. 

10 Q Okay. Any other conversations with Paul now? 

11 We've talked three different incidents now so I want 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

to make sure I've talked about everything. Is there 

any other conversation you've had with Paul or contact 

with Paul regarding any uncomfortable or uneasy 

conversations or things he said relating to either 

financial interests or some other component of the 

suit or claim? 

A There was one time where he came up and he 

was asking for information, which I gave him, my 

insurance. 

Q When was this? Just give me a date so I know 

22 how to 

23 A I cannot supply you with a date. I could say 

24 that it was before that last incident that I just 
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1 spoke of of the hundred thousand and $10,000 offering 
2 there. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Was it after suit was filed or before suit 

It was after the suit was filedf 

Okay. 

And he showed up at my residence with an 

iPad, which he's into techy things, things like that, 

and I wasn't aware that there was a camera on front 

and back but I was aware that there was a camera that 

was on and he was showing me what was being viewed on 

the screen, and then we proceeded into our house and 
12 it was on again. He was showing me how you can look 
13 at the front and the rear screen and me not being of 
14 much interest of this device, I just told him, Could 
15 you shut that thing off. I felt as though I was being 

16 inventoried. 

17 Q Okay. 

18 A So that would be the only other issue. 
19 Q Okay. Fair enough. 

20 A Yeah. 

21 Q I appreciate that. Did he say or do anything 
22 that you felt was wrong or inappropriate regarding the 

23 case in and of itself? 

24 A No. 
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1 

2 

3 

Q 

A 

Q 

Page 20 

Okay. Nothing about financial interest --

Not that time, no, nothing. 

Okay. Do me a favor, and you"re doing very 

4 good so far, but you were just kind of cutting me off 

s the last 

6 

7 

A 

Q 

I'm sorry. 

-- part of my sentence and I want to make 

8 sure you understand the full thing I'm going to say, 

9 okay? So let's try not to cut each other off. 

10 All right. So at least, and you can 

11 correct me if I'm wrong, as I understand it, there are 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

just three conversations where Paul made any 

statements that felt -- that made you feel 

uncomfortable pertaining to financial parts of the 

lawsuit? 

made 

A 

Q 

A 

Q 

that 

A 

Q 

A 

Q 

Yes. 

Okay. Or the claim; fair enough? 

Yes. Yes. 

And that was the day of the accident where he 

one-sentence statement, correct? 

Mm-hmm. 

Yes? 

Yes. Yes. 

And that was four months later where he made 
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13 

14 
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that statement about, This could be the best thing 

that could happen to me because I might not have to 

work the rest of my life? 

A 

Q 

A 

Q 

Yeah. 

Yes? 

Yes. 

And then there was the last thing that was in 

2012 after suit was filed where he said -- although he 

didn't condition it, he said, Hey, if I get a hundred 

thousand, I'll give you $10,000 of that? 

A Yes. 

Q 

A 

Q 

Right? 

Yes. 

Okay. And would it be fair to say, including 
15 that last 2012 conversation, he never said, If you do 
16 this for me, I'll do this for you; fair enough? 
17 

18 

19 

20 

A 

Q 

A 

Q 

Yes. 

Is that true? 

That's true. 

Okay. So he never -- You could make the 
21 assumptions you want, and you're free to do that, 
22 okay, but my question is nothing he ever said 
23 pertained to having him wanting you to lie for him? 
2 4 MR. BARCH: I'm going to object. It's 
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1 argumentative, but go ahead. 

2 MR. MAST: Go ahead. 

3 MR. CALLAHAN: I'll join that objection. 

4 BY THE WITNESS: 

5 A No, he was blatantly asking me in regards to 

6 what he was asking me to do to make it easier for him. 

7 

8 

9 

10 

11 

12 

13 

14 

Q Right. 

A And making it easier for him would not just 
.- / /.j 5:",c' , 

be submitting the truth-in my judgment, but it would ____ ,, 

be submitting to what he would want me to say so that 

it would be easier for him. 

Q 

A 

Q 

I understand what your judgment is. 

Yes. 

This is what I'm questioning, though. My 

15 question is what he said to you, okay. You can take 

16 any assumptions you want from what he said to you; 

17 you're free to do that, okay. My question, though, is 

18 did he ever tell you that he wanted you to lie for 

19 him? 

20 A He did not say he wanted me to lie for him, 

21 

22 Q Okay. You took that from an inference of 

23 what else he said that you've already told me, right? 

24 A Yes. 
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Those were inferences you made from what he 

told you, correct? 

A 

Q 

Yes. 

Okay. Did you ever say, Hey, do you want me 

5 to lie for you -- Well, let me put it this way. I'm 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

going to try to just summarize it. 

Is it fair to say he never asked you to 

lie for him? 

A 

Q 

That is correct. 

Okay. Is it fair to say he never agreed to 

give you money in exchange for what you would say to 

him say for him? 

A There is one more thing that I said that I'm 

recollecting now. 

Q Okay. 

A And I said, Well, what would you want me to 

say, that I was freewheeling a chain saw and I was 

negligent? 

And he said, That sure would make things 

easy. 

Q Okay. And when did he say that, which 

conversation? 

A That same conversation when he spoke of the 

hundred thousand dollars and the $10,000. 
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So that's the 2012 conversation? 

Yes. Yes. 

Okay. And what -- So let me get it clear 

4 now. The 2012 conversation that we've already talked 

5 about was after suit was filed? 

6 A Yeah./,-

7 Q It says, If you would -- What you're saying 

8 he said is if he would be awarded something, say a 

9 hundred thousand dollars, he would give you $10,000 of 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

it, right? 

A Yes._,,.' 

Q And now you're adding on to what else did he 

say? 

A He -- I said to him, Well, what would you 

expect from me?' What would you want me to say, I was 

freewheeling a chain saw and I was negligent? I said 

I would not do that. I'm going to tell the truth __ 

And that's basically where our friendship -- I haven't 

spoke to him really very much or been with him or 

conversed with him since then. 

Q All right. You're going a little further 

than what I'm asking, though, but that's fine. My 

question was, what more did he say and you told me 

what you said, all right, so let's just go straight 
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1 with what I'm asking. I'm asking other than, Hey, if 

2 I get a hundred thousand dollars, I'd be glad to give 

3 you $10,000 of that, other than Paul saying that, what 

4 else do you recall Paul saying in that 2012 

5 conversation at your house? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Nothing ... 

Oh, okay. It was just what you said then? 

That's what I said after. I sufficed by way 

of example, Is this what you would want? 

And he said, That sure would make it 

easy. 

Q Well, then that is something that he said. 

Listen, this is what I'm trying to get at, I'm trying 

to find out what he said, okay? 

A Okay. He said nothing in response to that 

except he said, That sure would make it easy. 

Q All right. You're interrupting me again. 

Let's go back at it again. 

A Okay. 

Q I want to go step by step because I want to 

try to find out everything you're going to say. I 

don't want there to be any stones unturned, okay? 

A 

Q 

Yeah. 

You told me that in that 2012 conversation he 
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1 said, If I get a hundred thousand dollars, I'd be 

2 happy to give you $10,000 of that. Is that what he 

3 said? 

4 A Correct, that is what he said. 

5 Q Okay. In response to that, what did you say? 

6 A I said, What would you want me to say, "'111Wf& 
7 •t#Wiii&i!i&li;Q~!§i~- aWilili ,1g8 MiffiMJ'f I said , 

8 I will not do that. 

9 Q Okay. All right. Stop. That's what you 

10 said, okay. And then what did he say in response --

11 A Nothing. 

12 Q to that? 

13 Okay. Nothing, right? 

14 A Nothing. 

15 Q Okay. Because I thought you said that he 

16 said, Well, that would make it easier. 

17 A Correct. I'm sorry. That was his closing 

18 statement after I said that. 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

So he did say something? 

Yes, he did. I'm sorry. 

Okay. So let's go through it again now. 

All right. 

Because I want to make the chronology, I want 

24 to make that correct, okay? 
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Okay. 

In the 2012 conversation at your house you 

3 said that Paul made a statement that, If I get a 

4 hundred thousand dollars of this, I'll give you 

5 I'll be happy to give you $10,000 of this -- of that. 

6 Is that what he said? 

7 

8 

9 

A 

Q 

Correct. 

Okay. In response to that you said, What do 

you want me to say, that I was freewheeling and 

10 negligent? I will not do that. Was that your 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

statement? 

A That was my 

MR. CALLAHAN: I thought he said freewheeling a 

chain saw and that I was negligent. 

BY MR. MAST: 

Q 

A 

.Q 

he say? 

A 

Okay. Is that what you said? 

Yes. 

Okay. And then in response to that, what did 

He said, That would make it easy. 

Q Okay. Did he say that's what he wants you to 

say or did he just say those words? 

A 

Q 

He just said those words. 

Okay. Is that all he ever said then after 
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1 that conversation at the end of that conversation? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

Yes. 

All he said was, That would make it easy? 

Yes. 

Okay. All right. So we"ve got three 

conversations, one on the day of the accident where he 

said, We can make a lot of money at this, right? 

A 

Q 

Correct. 

That's all he said during that conversation 

that was uneasy or uncomfortable or financially 

motivated, correct? 

A Yes. 

Q Okay. Second conversation four months later, 

you visited him at his house, right? 

A 

Q 

Yes. 

And he said, This may be the best thing that 

happened to me; I might not have to work the rest of 

my life? 

A 

Q 

Yes. 

Is that all that he said that was uneasy or 

uncomfortable or related financially to this case? 

A 

Q 

Yes. 

And the third thing was 2012 where he said if 

he gets a hundred, he'd give you ten and then you 
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said, Well, what, if I say that -- What do you want me 

to say, if I'm wheeling it, the chain saw, and 

negligent? 

And he said, Well, that would make it 

easy. 

Is that everything out of that 

conversation that was uneasy, uncomfortable or 

financially related? 

A That is all, yes. 

Q Okay. Have you now 

MR. CALLAHAN: Can I object? I think he did 

leave off that one comment, I'm sorry, the one he 

said, I won't do that. 

BY MR. MAST: 

Q Okay. Yes, and you also said you wouldn't do 

that after you --

A I said that I would not do that, yes. 

Q After your con- -- After your response to 

what he said, you said, I would not do that? 

A Yes. 

Q Okay. Have we now covered everything that 

you and Paul talked about after the accident that made 

you feel uncomfortable, uneasy or financially related 

to this accident? 
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A 

Q 
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Yes, that would be all. 

Okay. Very good. That wasn't too hard. 

No. 

Oh, one final question on those things. 

Okay. 

Were there any witnesses to either of those 

three conversations other than you said the --

A Michael Mcartor. 

Q Michael Mcartor was a witness to the second 

10 one four months after the accident? 

11 

12 

13 

14 

15 

16 

A Yes, which was at Paul's home in his kitchen, 

yes. 

Q Right. Any other witnesses to any other 

parts of those communications? 

A 

Q 

No. 

Just you and Paul and then the second 

17 conversation was with Michael? 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Correct. 

Okay. Are you friends with Michael? Have 

you ever been friends with Michael? 

A I've been friends with Michael probably about 

25 years. 

Q 

A 

Are you still friends with Michael? 

As far as I know, yes. 
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Q Okay. 

A This is not related to him. 

Q So the reason you're not friends with Paul 

anymore is after the third conversation in 2012 where-

you said, I would not do that, and he said, That would 

make it easy, you haven't spoken to him since; but in 

your mind it's not friendly because of what you 

thought he was asking you to do? 

A 

Q 

A 

Q 

Yes. 

Fair enough? 

Yes. 

Do you know in his mind if he thinks you're 
1 3 still friends? 

14 

15 

16 

17 

18 

19 

A I do not know. 

MR. CALLAHAN: I'd just object as to relevancy 

and as to speculation. 

BY THE WITNESS: 

A I don' t know. 

MR. BARCH: Join the objections. 
2 0 BY THE WITNESS: 

21 

22 

23 

24 

A 

Q 

I haven't spoken to him. I don't -­

Hold on. Just let them give the -- All 

right. They objected. 

MR. CALLAHAN: You may answer. 
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1 BY MR. MAST: 

2 Q What's your answer to that question? Do you 

3 know in Paul's mind whether he thinks you guys are 

4 still friends or not? 

5 A I do not know. I have not conversed with him 
6 in quite a while now. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q All right. And then that fourth thing that 

you talked about didn't really have to do with any 

statements but he had an iPad and it looked like he 

was videoing or something. He didn't do anything 

wrong during that; you just weren't sure what he was 

up to, right? 

A Right. 

Q Okay. That didn't have anything to do with 

any statements or anything; fair enough? 

A Fair. 

Q Okay. So we've covered all the statements 

that Paul made that made you feel uncomfortable? 

A 

Q 

Yes. 

Okay. All right. How long have you been 
21 married? 

22 

23 

24 

A 

Q 

A 

I've been married since 2008, August 16th. 

Okay. Does your wife Pamela know Paul? 

Yes. 
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On a -- like a friendly basis or just sees 

him every now and then? I mean, how would you 

3 describe her knowledge of Paul, just passing? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A He's my friend and is friends with him is the 

same; there was never anything between us until ... 

Q 

Paul 

A 

Q 

A 

Q 

then? 

A 

Q 

A 

I mean, did she spend as much time with 

No. 

-- as you did? 

No. 

Okay. Her contact with Paul was just passing 

It wasn't where she would do anything with him? 

Correct. 

Is that fair enough? 

Yeah, correct. 

Q Okay. And she doesn't have any knowledge 

regarding any communications Paul made regarding the 

incident that were uncomfortable or financially 

motivated? 

A 

Q 

A 

Q 

No. 

Is that fair? 

That's fair. 

Okay. Okay. What's the highest level of 

education you have? 
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I 

2 didn't pursue it until its end, and then I went to 

3 College of Lake County. 

4 Q You mean Northern Illinois Medical Center --

5 Northern Illinois University? 

6 A Yeah, DeKalb College. 

7 Q Okay. All right. I know, I'm just trying to 

8 connect the dots here. 

9 You were accepted at Northern but you 

10 never went there? 

11 

12 

13 

14 

15 

16 

17 

A Oh, no, I went there and I just -- because of 

turns of events in my life, personal, I did not 

finish, and --

Q All right. But I'm not getting to that 

point. I'm just 

A Okay. 

Q The question was, where did you go to -- the 

18 highest level of education, that's the question. 

19 A I was accepted at Northern Illinois 

20 University. 

21 Q You weren't just accepted. You went there, 

22 right? 

23 

24 

A 

Q 

Yes. 

Okay. How long did you go to Northern 
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1 Illinois University? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

general? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Two months. 

Okay. And what program were you there, just 

Program? 

What type of degree? What program? 

Oh, engineering. 

Okay. 

Mechanical engineering. 

Okay. And what year was that, approximately? 

That was 1985.-

Instead of going to DeKalb or at least after 

two months of going to DeKalb, where did you go after 

that? 

A 

Q 

A 

I pursued employment as an auto body worker. 

With who? 

It was called Lakeland Autobody. It was in 

1s Volo, Illinois. 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Are they still together? 

No. 

How long did you work there? 

Three years. 0•=" 

Doing auto body work? 

Correct. 
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Who was your supervisor? 

Owner and supervisor Brian Schuman 

3 (phonetic). 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

Brian what? 

Schuman. 

Schuman? 

Yeah, Schuman. 

So after two months of DeKalb, you went to 

9 Lakeland Auto? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

Mm-hmm. 

Right? 

Yes, correct. 

Okay. When did you go to -- You said you 

went to another college? 

A 

Q 

A 

Q 

A 

body. 

Q 

A 

Q 

A 

CLC, College of Lake County. 

When was that? 

I believe that was 1987. 

Sometime while you were at Lakeland? 

Yeah, I was -- Yes, I was working at the auto 

And how long were you at CLC? 

I want to say six months. 

Okay. On what program? 

Same, mechanical engineering. 
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Q 

A 

Q 

Did you finish that program? 

No, I did not. 

Why not? 
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A Because I needed to earn money, and I wasn't 

earning enough doing -- going to school and working. 

Q Okay. 

A 

Q 

Pretty physical job, auto body. 

Okay. Any other college education after high 

9 school? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

Completed, no. 

Not -- I didn't say completed, any other 

college education after high school? Did you go to 

any other colleges? 

A None other than the ones I had mentioned. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

That's what I'm asking you. 

Okay. 

You went to NIU and CLC. Any other college? 

No. 

Okay. Where did you graduate high school? 

Johnsburg. 

What year? 

1985. 

Okay. After Lakeland Auto, which I'm 

24 assuming was somewhere around -- when you finished 
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1 somewhere around 1988, '89, somewhere around there? 

2 

3 

A 

Q 

Finished 

When you finished Lakeland Auto, I'm assuming 
4 that was somewhere around '88 or '89? 

5 A Yes. Yes. 

6 Q Okay. Where did you go after that? 

7 A I became self-employed performing the same. 
8 Q To the present date? 

9 A Yeah. 

10 Q Okay. 
~ 

11 A Yes. 
I' 

12 I Q Okay. Have you worked for anybody else 
13 during 1989 until now other than yourself? 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Yes. 

How many jobs are we talking, lots? 

One at a machine shop, Swiss Automation in 

South Barrington, that was between 1999 and 2001, and 

then just currently last winter working at a place 

called Advantage Auto Body for three months. They let 

me go. 

Q 

A 

Where was that? 
/ 

That -- I'm not sure what town it is. It's 

in Wisconsin and about two miles from my home between 

Powers Lake and Burlington. 

;"'~ 
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8 

year. 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay. 

I'm not sure what town it resides in. 

And when did they let you go? 
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They let me go just at Christmastime last 

2012 Christmas? 

Yes. 

All right. Any other employment since high 

9 school we have not discussed? 

10 

11 

A 

Q 

No. --- I 

Okay. Do you have any training other than 

12 being self-trained on working with a chain saw? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

No. 

So you're Well, let me ask you this way: 

How long have -- Well, strike that. 

How long have you -- Strike that. 

When's the first time you operated a 

chain saw yourself? 

A 

Q 

Age 18. 

Okay. About '85? No, wait. Is that '85? 

MR. CALLAHAN: Yeah. 

22 BY THE WITNESS: 

23 

24 

A 

Q 

Yeah. 

Yeah. About 1985 then? 
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9 

10 
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14 

1.5 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

Mm-hmm. 

Yes? 

Yes. 

Yes. Okay. 
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Whose chain saw was that that you 

operated first? 

A I do not recollect. We were camping, and I 

picked up a chain saw and was cutting firewood for the 

group that was there. 

a 

Q 

A 

Q 

A 

Q 

A 

Q 

·chain 

A 

Q 

Okay. Was Paul with you at the time? 

No. 

Okay. Have you ever owned a chain saw? 

Yes. 

Okay. Do you own one now? 

No. 

Okay. During what period of time did you own 

saw? 

Oh, 2000 till 2004. 

And for what reason did you own it and then 

no longer own it during those four years? 

A A friend had garbage-picked it. 

old really big chain saw that I rebuilt. 

It was an 

I used it 

23 several times and then I sold it at a garage sale 

24 along with another unit that was just like it. 
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1 Someone wanted to fix up theirs too, so ... It was an 

2 old David Bradley chain saw; it was a very old model. 

3 Q Wait, I missed some of that. You said you 

4 had one that you got from a friend from a garage sale 

5 but another, what was the other one? 

6 

7 

MR. CALLAHAN: No . 

MR. MAST: Sorry. 

8 BY THE WITNESS: 

9 

10 

11 

12 

A No, I had -- I had one that I operated and 

then I picked one up at a garage sale. 

Q So you had two of them? 

A Yeah, I had two of them, and I sold them both 

13 at the same time, yeah. One worked and one didn't. 

14 

15 

16 

Q 

A 

Q 

And that was from 2000 to 2004? 

Correct. 

Okay. During 2000-2004, did you use those 

17 chain saws on any type of continual basis? 

18 A No. 

19 Q They were just there for -- because you had 

20 fixed them up and you just kind of liked to have them 

21 around? 

22 

23 

24 

A No, they were very useful because they were 

large and I used them on my property to trim off a 

large maple branch that had fallen. 
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Oh, so you used them? 

I used the one that was working. The other 

one was not operational. 

Q The one that was working that you owned from 

2000-2004, the one chain saw that was working, you 

used only for your own personal use on your personal 

property? 

A 

Q 

Yes. 

Had you used a chain saw from 1985 until 

lO 2000? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Yes. 

Whose chain saws? 

A Once again, I'm a camper and there would be a 

time when I would just elect myself to cut the wood, I 

just 

Q Let me ask it this way, maybe it will be 

easier, because I know these aren't all easy 

questions: Before 2000, okay, when you first got your 

own chain saw, how many times would you have operated 

a chain saw over the 15 years? 

A At least a dozen times. 

Q 

A 

Q 

Were they all during camping trips? 

Yes. 

Okay. And they were all somebody else's 
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1 chain saw they brought to the camping site and you 

2 used them to cut up for camping wood? 

3 

4 

5 

6 

7 

8 

A Yes. 

Q Okay. And then beginning of 2000 you would 

use them a little bit more frequently because it was 

yours and you were using it on your property? 

A Yes. 

Q Okay. Do you have some type of forest or 

9 something on your property that you use it for, or 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No, I have negligent neighbors that when 

trees fall, they don't -- ~ {;J 1,-. 0 ~ 

Q 

A 

Okay. 

-- they don"t really seem to attend to them, 

so I opted to do the clearing myself. 

Q 

A 

Q 

Okay. So you clear up a tree here and there? 

Yeah. Yes. 

And I know there"s no way -- easy way to do 

this, but I still have to ask the question. From 2000 

to 2004 what would you estimate the number of times 

you used a chain saw? 

A Three times. 

Q All right. So up until 2004 the total times 

you used a chain saw was about 15 times? 

A Correct. 
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Okay. All right. From 2004 until this 

accident in June of 2011, how many times did you use a 

chain saw? 

A 

Q 

A 

Four times. 

And whose chain saw was it? 

The first time was a friend's, on his 

property; second time, again, camping; third time on 

my property, and the fourth and final time was at my 

mother's place. 

Q Now, when you say your property, whose chain 

11 saw was it? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

That would be my friend Mike. , 

The first -- The first -- Well, okay. That 

would be the same friend that you operated the chain 

saw on his property the first time that you were 

spelling these out? 

A After the 2004, yes. Yes. 

Q Yeah. So beginning in 2004 when you no 

longer owned a chain saw, the first time you used it 

after that was with a friend at his house? 

A 

Q 

A 

Q 

Yes. 

And that's Mike's? 

Yeah. Not Mike Mcartor. 

No, I 
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Okay. I'm just clarifying. 

That's fine. Okay. Second time was out 

. f. d •s 7 cutting up irewoo ? ,\
0
,.,.)s 1-"''b,:;..,,_, · 

\ - .,,J, ~ " y,,o--
Correct. _ ;,Jlc,.-r G"-\f"\.~~,-t> - v 

Third time was at your house with Mike's 

6 chain saw? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

Yes. 

And fourth time was at your parents' house? 

Yes. 

Okay. And was that fourth time at your 

parents' house the day of this incident or before the 

day of this incident? 

A It was the day of that incident. 

Q Okay. So if I were to -- and I know this 

isn't the easiest thing to do, but if the day of the 

incident was June 28, 2011, when was the last time you 

used a chain saw before that date? 

A 

Q 

Oh. Datewise? 

Some estimate, yeah. Within a month, a year, 

three years? 

A 

Q 

A 

Q 

It was a year.-- -

Within a year? 

Yeah, within a year. 

So it would have been the prior summer maybe? 
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yard. 

A 

Q 

A 

Q 

Yes. 

Okay. 
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Yeah, a storm took down some branches in my 

So that third incident after 2004, which you 

spelled out four times you used a chain saw, that 

third incident where it was Mike's chain saw on your 

property was the one in 2010 during the summer? 

A Yes. 

Q Okay. And then the next time you used a 

chain saw was on your parents' property on the day of 

Paul's accident with your parents' chain saw? 

A 

Q 

Yes. 

Okay. Did your parents ever attempt to 

educate you or train you on how to operate a chain saw 

at any time in your life? 

A No. 

Q Up till today? 

A 

Q 

No. 

Okay. 

MR. CALLAHAN: Excuse me. You say -- Just to be 

clear, his parents, do you mean Mr. McGuire and 

Mrs. McGuire or his father and Mrs. McGuire? 

MR. MAST: Okay. So those are two different 
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answers, I take it? 

MR. CALLAHAN: Yes. 

MR. MAST: All right. So we'll go through that. 

We will go through that. 

BY MR. MAST: 

Q Well, any -- All right. Whether it's 

stepparents or real biological parents, we'll just put 

them all in one group, okay. 

Whether it's your stepparents or real 

biological parents, have your parents, meaning 

either/or, ever attempted to train you or direct you 

in the proper method or way to operate a chain saw 

your entire life until today? 

A No. 

Q Okay. Might as well go through your parents 

then. Bill and Carolyn McGuire, are they your 

parents? 

A My mother is my biological mother, Carolyn 

McGuire. William McGuire is not my biological father. 

Q Okay. So William McGuire is your stepfather? 

A Correct. 

Q Is your father -- your natural father living? 

A No. 

Q Okay. When did he pass? 
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1996. 

Okay. 
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I'm assuming he had never did anything 

with you with regard to chain saws; is that fair to 

say? 

A 

Q 

We never interacted in that way. 

Okay. Did either William or Carolyn McGuire 

ever interact with you with regard to how to use the 

chain saw? 

A No. 

Q Okay. Are your -- So when I say parents, 

since your father passed and Carolyn is your natural, 

I'll just talk about Carolyn and William as your 

parents, then, okay? Is that fair to you? 

A That would be fair to me. 

Q Okay. Have your parents -- What was I going 

to ask you? Oh, what do your parents do presently for 

a living? 

A 

Q 

They're currently both retired. 

Okay. Do you know how long they'd been 

20 retired? 

21 

22 

23 

24 

A My mother, I believe, two years now. She was 

employed at Intermatic 

Okay. Q 

A -- in Spring Grove, and William McGuire 
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1 worked for last Tempest Construction, and he was an 

2 industrial commercial drywaller. 

3 

4 

5 

6 

7 

8 

9 

Q Okay. To your knowledge and, again, we'll 

probably end up deposing them soon so we'll ask them, 

but to your knowledge do either of your parents have 

any expertise or experience in operating chain saws 

except just, you know, doing it on their own and 

around the house? 

A They never have operated. They bought that 

10 tool specifically for that -- the cutting of the trees 

11 that needed to be done on their property. 

12 Q And they weren't going to use it then? They 

13 were letting --

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No. 

Q -- you do it? 

A Right. 

Q Okay. So they -- The chain saw that you were 

operating at the time of Paul's accident on their 

property, your parents' property, that chain saw was 

purchased by your parents for that particular project? 

A I wouldn't say they bought it and then do 

this, they bought the chain saw because they had known 

that there would be -- need to be work done --

Q Okay. 
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and I later was elected to do that. 

So when they purchased the chain saw 

3 again, I'll ask them these questions, but I'm 
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and, 

4 wondering what your knowledge is, when they purchased 

5 this chain saw, your parents, did they purchase it 

6 knowing that you were going to use it or just that 

7 somebody else and not them were going to use it? 

8 MR. BARCH: Speculation, but go ahead, objection. 

9 BY THE WITNESS: 

10 A I can answer that when they purchased it that 
11 they didn't solely purchase it with intent for me to 

12 use it. 

13 

14 

15 

16 

17 

Q 

A 

Wait. I missed the beginning of that. 

When they purchased that, they did not solely 

purchase it for my usage. 

Q 

A 

Okay. 

They had purchased it for trimming of trees 

1s on their property 

19 Q Right. 

20 

21 

22 

23 

24 

A -- and then when I was elected or became the 

person who did the work, I used that chain saw. 

Q I understand that. My question has one 

little branch more to it. My question was, did they 

purchase it thinking somebody else other than 
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themselves were going to operate that chain saw? 

A 

Q 

A 

Q 

You would have to ask them that question. 

So you don't know? 

I do not know. 

Okay. Fair enough. Had you known either of 

your parents ever to operate a chain saw before Paul's 

accident? 

A 

chain saw. 

Q 

A 

Q 

Neither one of them have ever operated a 
\ 

You know that? 

I know that. 

Okay. What kind of -- Are they still living 

in the same house they were living at the time of the 

accident? 

A 

Q 

Yes. 

Okay. What kind of property is that if you 
17 describe it? Is it like a small little half-acre 
18 property, or is it a larger 

19 A It's a small one, third-acre residential --
20 what is it called? -- ranch. 

21 

22 

23 

24 

Q 

A 

Q 

Okay. 

Ranch home, full basement. 

How many trees would you say are on their 

physical third-acre of property, if you had to give me 
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1 an estimate? 

2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

I'm going to tell you. 

Okay. 

Currently? 

Yes. 

Ten. 

Okay. Prior to the day of Paul's accident, 

how many trees were on that property? 

take 

A 

Q 

all 

A 

Q 

A 

Q 

A 

Q 

12. Oh, 13. 

So on the day of Paul's accident, did you 

three of those down then? 

I didn't take any trees down that day --

Okay. 

-- or during this occurrence. 

Okay. I see. Just limbs? 

Yes. 

Okay. We're going to get to that as we go 

here. Okay. 

So even at the time Paul was injured, 

there were still 13 trees on the property? 

A 

Q 

Yes. 

But there were less limbs on the property, I 
2 3 take it then --

24 A Yes. 
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All right. Who took down those three trees 

4 on your parents' property after Paul's accident? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. BARCH: I'm going to object to the relevance, 

but go ahead. 

BY THE WITNESS: 

A 

Q 

Please reask the question. 

All right. You said there were -- You said 

there are ten trees now on your parents' property? 

A 

Q 

Yes. 

And you said at the time of Paul's accident 

there were 13 trees on the property? 

A 

Q 

Yes. 

So I'm assuming three trees were taken down; 

is that right? 

A Yes. Two were only related to that 

occurrence, though, and they were pine trees. The 

other tree that I'm saying is gone was an apple tree 

that was removed later by, I think, Bill. It was just 

a small little apple tree that was -- - · ,:J 

Q All right. Hold on. You're going way too 

2 3 far with my question. 

24 A Okay. 
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My question is --

Sorry for being all-inclusive. 

It's okay. 

I know. I'm just apologizing. 

No, you don't have to apologize, and let me 

just give you kind of an idea. You're being helpful 

and open, and I appreciate that. The thing is, 

though, I'm still going to have to go through those 

questions again as I go through this so it's not going 

to cut down the time. So I'm just trying to tell you. 

A I'm in no hurry. 

Q Okay. The three trees that were taken down 

since Paul's accident -- we'll get to when and all, 

who and all that -- who took those three trees down? 

A 

Q 

I don't know . .,.-

Okay. Okay. Before the day of Paul's 

accident, so before June 28, 2011, had you known Paul 

ever to operate a chain saw? 

saw? 

A 

Q 

A 

Q 

A 

Yes. 

Okay. How frequently? 

I don ' t know. 

How did you know then if he operated a chain 

I've seen him operating a chain saw. 
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Where? 
. / _,,,.-

Camping, on his property, cutting telephone 

3 poles that he got for free to make use out of them. 
4 Q Okay. Had you known him to operate a chain 
5 saw before the day of his accident in a fairly 
6 reasonable manner? 

7 A Yes. 

8 Q He wasn't, like, dangerous swinging it around 
9 or anything like that? 

10 A 

11 Q 

No. 

Okay. So he would operate it, would you say, 
12 in a safe manner before the day of the accident? 
13 MR. BARCH: I'm going to object to --

14 BY THE WITNESS: 

15 A I'm not qualified --

16 MR. BARCH: Let me object to the foundation. 
17 But go ahead and answer. 

18 BY THE WITNESS: 

19 A I'm not really qualified to determine what 
2 0 safe is, I mean ... 

21 Q Everyone has their own definition. I'm just 
22 asking you under your own belief of what safe is --
23 A Yes. 

24 Q Let me finish the question. Under your own 
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1 belief of what safe is, do you believe Paul operated 

2 before the day of his accident, whatever times you saw 

3 him, the chain saw in a safe manner? 

4 

5 

6 

-7 

8 

9 

10 

11 

12 

13 

14 

15 

A Yes. 

Q Okay. Had Paul ever seen you operate a chain 

saw before the day of his accident? 

A Yes. 

Q 

A 

Where was that? 
... ------

Multiple times camping and also on my ~--

1,:1P-tb.er' s pr()perty _....;:; 

Q Well, let's go back then because when I asked 

you how many times you operated the chain saw after 

2004, you only described one time on your mother's 

property and that was on the day of the accident. 

A Does operating -- to clarify it -- include 

16 starting or actually cutting wood? Because there's --

17 

18 

19 

20 

21 

22 

23 

24 

Q Fair question but you didn't -- you didn't 

condition it when I asked you that before so that's 

why I'm going back. 

A Okay. 

Q We can -- I'm glad to define it any way you 

want. I'm just -- You didn't clarify it before so 

that's why I'm going back. 

A Okay. 
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I asked you just recently, just the past 
2 question, how many times had Paul -- I'm trying to 
3 remember the question. How many times did Paul see 
4 you operate a chain saw before the day of his 
5 accident, right? I think that was the question. And 
6 you said numerous times, I think; is that right? 
7 A Yes. Paul has seen me operate a chain saw 
8 before. 

9 

10 

12 

13 

Q 

A 

Q 

A 

Q 

Before the day of his accident -­

Yes. 

-- on numerous occasions? 

Yes. -

Okay. And then you were describing when and 
14 under what circumstances? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Yeah. 

In addition to camping, those different 

camping trips, he would sometimes be on camping trips 

with you? 

A 

Q 

C )· 

And he would see you operate a chain saw 

during those camping trips? 

A Yes. 

Q And you would see him operating a chain saw 

during those camping trips? 



Dulberg 007961

1 

2 

A 

Q 

Page 58 

Yes. ··"" 

Okay. And putting the camping trips aside, 

3 had Paul ever seen you operate a chain saw any other 

4 time before the day of his accident other than on 

5 camping trips? And operate, if you want to know what 

6 definition of operate is, I'm happy to tell you 

7 that 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, please. . 

Q -- in my view but you can define it any way 

you want. Operate means using the chain saw to cut 

wood. 

A No, 

it's running. 

starting a chain saw and making sure that 

That operating I thought you meant it 

running, not literally using .it. 

Q Okay. So let's -- Let me ask the question 

again now that we have the definition. 

A 

Q 

Okay. 

If we define chain saw operation as operating 

a chain saw so as to cut wood or cut any other object 

I guess for that purpose, have you now, based on that 

definition, ever -- has Paul ever seen you operate a 

chain saw before the day of his accident other than at 

camping trips? 

A No.-· 
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Q Okay. 

A No. No. 

Q But when I've asked you about you seeing Paul 

operate a chain saw, you meant and referred to him 

using the chain saw to cut things, right, that was 

your answer? 

A I've seen him using a chain saw to cut 

things , yes . _, · 

Q Yeah, okay. 

A Yes. 

Q So before the day of Paul's accident, setting 

aside the camping trips, Paul has seen you start a 

chain saw to get it running but not use it? 

A Yes. -

Q Okay. Under what circumstances? 

A It's good to start a piece of machinery every 

now and then and you may --

Q Where and when? What are we talking about? 

At your mom's house? 

A Yeah, probably in the garage there at my 

mom's house. 

Q Because they had the chain saw? 

A No, they didn't have the chain saw then. 

I'm You're talking about the chain saw that was in 
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1 the accident? 

2 

3 

Q 

A 

Okay. Let's go back. 

Or are you talking about chain saw in 

4 general? 

5 

6 

7 

8 

9 

Q Fair enough. Let me ask it this way: Did 

your parents purchase a chain saw to cut trees in 

2011? 

A 

Q 

I don' t know. / 

All right. The chain saw that you were 

10 operating 

11 A Yes. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q -- at the time of Paul's accident was your 

parents' chain saw, right? 

A Correct. 

Q When did they purchase that chain saw? 

A Shortly before the incident. 

Q Are we talking if the accident happened 

June 28th, sometime in June? 

A I wasn't there for the purchase. I wouldn't 

know the purchase date. 

Q Okay. Sometime that summer, though; fair 

enough? 

A 

Q 

Yes. 

Okay. And before they purchased that chain 
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saw in the summer of 2011, did your parents own any 

other chain saws to your knowledge? 

A No. 

Q Okay. So the chain saw that Paul would have 
seen before the day of his accident, see you start but 

not operate, would be the chain saw that your parents 

purchased in 2011 or some other chain saw? 

A It would be some other chain saw. 

Q Where? Putting aside the camping trips, 

remember I talked, putting aside that. 

A Yes, in my mother's garage. 

Q Whose chain saw was it? 

I don't even recollect. I, you know ... 

Q Okay. 

A It was a piece of machine I was starting to 

keep it in good working order. 

Q Okay. But it wasn't your parents and it 
wasn't yours? 

A That's correct. 

Q Okay. How many times did he see you start a 
chain saw but not use it under your description 

before? 

A I don't know. 

Q Couple, maybe two or three times? 
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I don't know. I don't know. 

Okay. At least once; fair enough? 

At least once, yeah. 
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A 

Q 

A 

Q Okay. All right. Have you ever used a chain 

saw and operated a chain saw, meaning cut things for 

money in your life? 

No. -A 

Q And, I mean, whether through your employment 

or through somebody just giving you money to do it, 

you'd never done it.for money; is that fair to say? 

A That's fair to say. 

Q Okay. The work you were doing, and we're 

going to slowly get into that now, but the work you 

were doing for your parents on the day of Paul's 

injury, June 2011, was that work you were being paid 

for or not? 

A 

Q 

Yes, I was being compensated. 

Okay. So doesn't that -- isn't that contrary 

to the answer you just gave me then? 

A No --

MR. CALLAHAN: I'd just object to form. 

BY THE WITNESS: 

A -- because you asked if I did it before that 

incident. 
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No, I did ever. My word was ever, but I'll 

2 say it again. Look it, I just want the truth. I 

3 don't care. If you don't understand my question, I'll 

4 

5 

6 

7 

restate it. 

My question before, I think, if you 

looked at the record, said had you ever operated a 

chain saw for money. Now, maybe you meant before the 

s accident 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes, I did. 

-- but I didn't phrase it that way. 

Okay. 

So let's go back and correct it. Okay. We 

can do that. 

The question is, ever means in your 

lifetime. Have you ever operated a chain saw for 

money in your lifetime? 

A 

Q 

Yes.•· 

Okay. And was that -- the times you did it 

19 for money, was that only with your parents? 

20 A That one, yep, the occurrence that we're 

21 speaking of, that was the only time that I was paid. 

22 Q The day of the accident? 

23 A The day of the accident. 

24 Q All right. Okay. Before the day of the 
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accident, had you ever cut -- Strike that. 

Let me get 
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Let me --

3 Before the day of your accident, had you 

4 ever cut any trees down with a chain saw or limbs, 

5 parts of trees, with a chain saw at your parents' 

6 house? Before the date of --

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Reask that question. 

Pardon? 

Could you please reask that question? 

Okay. Before the day of Paul's accident 

Yes. 

-- had you ever operated a chain saw at your 

parents' house, meaning to cut things? 

A No. 

Q Okay. 

A 

Q 

No. 

So the day of the accident was the first day 

in your life you ever operated a chain saw to cut 

things at your parents' house; fair enough? 

A Yes. -

Q Okay. All right. So I'm assuming, given 

that answer, the same answer would hold true for Paul. 

Paul never assisted and/or operated a chain saw to cut 

things at your parents' house before the day of his 
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1 accident; is that fair to say? 

2 

3 

A 

Q 

Yes.~ 

Okay. And I want to make sure you caught 
4 that I used the word assisted, meaning he never 
5 assisted anybody, whether yourself or anybody else, in 
6 the trimming of trees or cutting down of trees at your 
7 parents' house before the day of his accident; is that 
8 correct? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

That's correct. --

Okay. Okay. Did Paul -- Well, let me ask it 

this way: How frequent in the year before the 

accident would Paul, to your knowledge, be visiting 

your parents' house? 

A At least twice a month. 

Q And would it be only to visit with you or 

would he be there sometimes when you wouldn't be 

there, to your knowledge? 

A 

Q 

A 

Q 

He would be there when I wasn't there. 

When you weren't there? 

Yeah. 

What was his -- and that's what I'm not sure 

about, what is his relationship with your parents that 

would make him come to your parents' house when you're 

not there, what's the --
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He would show up assuming that I was there 

and knowing my mother since they worked at the same 

place of employment, interacted there, that he would 

sit and just speak with them on a friendly basis. 

Q Okay. So he was good friends with your 

parents? 

A 

Q 

Yes. -

Okay. Do you know if your parents still hold 

goodwill to him today or whether that has changed? 

MR. BARCH: Speculation. 

BY THE WITNESS: 

A I don't know. You'd have to ask them. 

Q Do you know if your parents have overheard 

Paul say anything that was uncomfortable or 

financially motivated relating to this claim at all? 

A No, I believe that they have not. 

Q Okay. And same with your wife? I think we 

already talked about that, right? 

A 

Q 

Correct. 

Okay. Would Paul have any reason, in your 

knowledge, to visit your parents when you weren't 

there? Now, I know he'd go there and you happened not 

to be there so he'd talk to them; but, I mean, was 

there anything that would take him to your parents' 
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1 house if he knew you weren't going to be there? 

2 MR. BARCH: Speculation. 

3 BY THE WITNESS: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A friendship. 

Go ahead. 

Friendship again. 

Okay. So would there be times Paul would 

visit yqur parents' house merely to visit them and not 

even whether you're there or not? 

A No, he would arrive there with the purpose of 

seeing me and me not being there, 

congenial and friendly towards my 

he would stay being 
'v"'"' e., t>,J.....:-t i'{t 

mother. ,, _.,,.,. 1,.,,e,.re-.-b-1 ,1.<f y 
'l ,..,._,,.,-, '-/ ,'/'6 

Q Okay. And that's why I asked the other 

question; let me say it again. My question is, if 

Paul knew you weren't going to be at the house, would 

there be any -- ever any instance where you know that 

he would visit your parents' house anyway? 

A 

then. 

Q 

A 

Q 

A 

Q 

That would be between Paul and my parents 

So you don't know? 

I don't know. 

Okay. That's what I was trying to get at. 

Okay. 

Okay. Do you know if Paul ever worked at 
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1 your parents' house doing anything before the day of 

2 his accident? 

3 

4 

A 

Q 

Yes. 

What types of things would he do at your 

5 parents' house for work? 

6 A Well, there was a large elm tree that was 

7 removed in the front yard by another provider; I do 

8 not know their name, and he said, I would like that 

9 firewood. So I helped him load it onto a large 

10 trailer.and I believe that large pile of wood still 

11 

12 

13 

14 

15 

16 

17 

sits on his property. 

Q 

A 

Q 

A 

Q 

A 

Okay. 

To some extent. He's used some of it.•· 

What year would that have been? 

Just 2010. -

Okay. 

Just before this incident where she was 

18 getting into the mode of upgrading the home, you know. 

19 Q I get it. So it would have been the summer 

20 before this accident then? 

21 

22 

23 

24 

A 

Q 

A 

summer.~ 

Yes. 

Okay. So 

Or it may it may have been that same 
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Okay. 

That question would probably be better off 

3 answered by my mother. 

4 Q So the answer is, I don't know the time, 

5 that's your answer when that happened? You don't know 

6 when that happened? 

7 A It was before this occurrence and shortly 

8 before that.~ 

9 Q Okay. But the work that you're describing in 

10 that answer that Paul did at your parents' house 

11 before the day of his accident was simply to collect 

12 wood that had already been cut up and pile it onto a 

13 truck to take it to his house? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Correct. 

Q Okay. So I guess my question was more 

designed toward did Paul do any work for your parents 

or for the property itself at your parents' property? 

A Yeah, he --

Q 

A 

Before the day of his accident? 

Yes, he moved a large load of wood onto a 

trailer removing it from their property for his own 

usage. 

Q 

A 

Okay. Just once? 

That day was the -- That day we made several 
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19 

20 

21 

22 

trips. 

Q 

A 
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What day? 

I don't know exactly what day, that's what 

was in dis- -- and we were uncertain of as to right 

there but it was before this occurrence possibly that 

same swmner. 

Q All right. So this is what you're saying, 

you're saying before Paul's accident 

A 

Q 

Yes. 

whether that year or the year before, 

there was an instance where an elm tree was cut down 

and Paul made one or more trips to collect the cut up 

wood on a pickup truck-to take to his house? 

A 

Q 

Correct. 

Other than that, has Paul done any other work 

on your parents' house before the day of his accident? 

A None that I'm aware of. 

Q Okay. Do your parents have any experience or 

expertise in cutting down trees? 

A No. 

Q Okay. So other than hauling firewood from 

your parents' house on one or two occasions before the 

day of his accident, Paul never did any other type of 

errands around their house, the parents' house; is 



Dulberg 007974

Page 71 

1 that fair to say? 

2 MR. BARCH: Foundation, but go ahead. 

3 BY MR. MAST: 

4 

5 

6 

7 

8 

9 

10 

that 

Q That you know of obviously. 

A That I know of. 

Q None? 

A That I know of, none. 

Q Okay. How long have your parents lived at 

house? 

A My mother, biological mother, has lived there 

11 since 1971. 

12 Q And give us the address of the house so we 

1 3 could have that. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 1016 West Elder, McHenry, Illinois 600, I 

think it's, 51 now. It may have changed. 

Q Okay. And is that once -- And that's 

After your father passed, that's where she was 

remarried and began to live there then, correct? 

A She was remarried be- -- No, she was 

remarried before his passing. 

Q I see. 

A Yeah. 

Q Okay. So until you moved out of the house, 

you had lived at that house almost your entire 
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1 childhood, right? 

2 A I lived there until I was 30 years old. 

3 Q Okay. 

4 A 29. 29. 29 years old. 1999 June 1st I 

5 moved to my new residence, which I currently live at. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

right? 

A 

Q 

A 

Q 

From your -- From about four years old, 

Yeah. 

Okay. 

Yes. 

All right. And let's take you to the day of 

the accident. When were you first -- Well, strike 

that. 

On the day of the accident, on the day 

the accident occurred, came upon you, did you already 

know your parents had purchased a chain saw? 

A Yes. 

Q Okay. And do you know the purpose of why 

they purchased it? 

MR. CALLAHAN: I'd just object as being asked and 

answered. 

But you may answer. 

2 3 BY THE WITNESS : 

2
4 A I don' t know. I don' t know. -
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Okay. When did you first know that they 

wanted you -- your parents wanted you to cut -- do 

some cutting with the chain saw on their property? 

When did you first learn that? 

A Actually, I offered my services to them. 
6 They had need to rebuild a shed and with the shed 
7 down, there was an opportune time for trees to come 
8 down. 

9 Q 

A 

What sheq down, what do you mean? 
10 

11 

12 

There was an old shed that if -- since it was 

taken down because it was in disrepair, planning to 

put up a new one, there was an opportunity to now drop 
13 these trees where there was a clear field, clear area. 
14 

15 

16 

17 

Q Fair enough. When was that that you offered 

your services to cut the trees down? 

A 

Q 

Two days before the occurrence. 

Okay. Were you at their house when this 
1s conversation arose? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Yes, I 

Okay. 

No. 

It was 

Yes. 

And it 

was. 

Was Paul with you? 

just you and your two parents? 

was discussed -- Did you bring up the 
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1 issue or did they bring up the issue? 

2 A well, as I've mentioned, it was an ongoing 

3 upgrading of the property and it was just discussed 

4 that now is an opportune time to do that. 

5 Q My question was, who brought up the issue, if 
6 you know, about cutting the trees down? 

7 A I did. 

8 Q Okay. And it was something like, Hey, now's 
9 a good time with the shed down, why don't we cut those 

10 trees down? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Yes. 

Something like that. Okay. And there were 

three trees in particular that were --

A 

Q 

Two. 

All right. Let me just finish the question. 

My question was, there were three trees in particular 

to cut down and you're saying there were only two? 

A There are three trees that since that 

occurrence are now gone. 

Q Right. 

A Two of which were involved in the occurrence 

which were pine trees. --

Q When you say involved in the occurrence, what 

do you mean? 
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The ones that were being trimmed up, that 

2 were being considered to be removed at that time. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q Okay. So let's go back to the conversation 

two days before Paul's accident when you brought up 

the issue of cutting the trees down, was the topic of 

cutting the trees down involving only two trees at 

that point? 

A 

Q 

A 

Q 

A 

Yes. 

And they were pine trees? 

Yes. 

Okay. And how tall were the pine trees? 

I would In my best guesstimate, I would 

say 50 feet tall. 

Q 

A 

Q 

you knew? 

A 

Q 

Both of them? 

Yes. 

And they had been on the property ever since 

Yes. I watched my mother plant them herself. 

Oh, okay. So when you were a very young 

20 child? 

21 

22 

23 

24 

A 

Q 

Yes. 

Okay. And what necessitated that they be 

removed given the rebuilding of the shed? 

A At that time they had become large and an 
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1 overburden. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Just taking up a lot of space -­

Yes. 

-- and in the way? 

A Yes. Hanging over the area adjoining 

neighbors. They were a nuisance. They needed to come 

down. They weren't decaying at all, but they were -­

they were too full. 

Q So would the trees have been about over 

25 years old then at the time? 

A 

Q 

A 

Q 

Yes. Yes. 

But they were in good health? 

Yes. 

So it was elective in taking them down, not a 

necessity, correct? 

A It was a necessity as to -- Well, that was 

the opportune time. I mean, as I said, the shed was 

gone, so 

Q I get it. I'm saying elective meaning that 

they didn't have to be taken down for the safety of 

anybody, they were being taken down more for 

convenience's sake; fair enough? 

MR. CALLAHAN: If you know. 
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BY THE WITNESS: 

A I don't know. I don't -- I don't really know 

at what point they chose to. I suggested that they 

4 come down and they chose to have me take them down. 

5 Q Were they being taken down for any safety 

6 reason? 

7 

8 

A 

Q 

No. 

Okay. The third tree, what k~nd of -- The 

9 third tree that was taken down after Paul's accident, 

10 what kind of tree was that? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

It was an apple tree. 

And that tree being taken down, at least in 

your view, had nothing to do with the shed issue then, 

right? 

A 

Q 

A 

Q 

Nothing at all. 

Right? 

Yes. 

Okay. And that's why you described earlier 

in the deposition the two trees, the two pine trees, 

were taken down in relation to this accident because 

you were taking trees down at the time of the accident 

or at least the intent was to take trees down at the 

time of the accident to make room for the shed? 

A No, the shed was already standing before 
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1 that. It was torn down because it was in disrepair. 
2 

3 

4 

5 

It being torn down, it seemed as though it was an 

opportune time to take down these trees that were 

large and overgrown. 

Q Okay. So you said, Hey, why don't we take 
6 down the trees now. It's a good time to take down the 
7 two trees, and they said yes, right? 

8 

9 

A 

Q 

Yes. 

Okay. Did you tell them how long it would 

10 take to do the work? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A No. 

Q Did they offer you to pay you -- Did they 

offer to pay you some money to take the two pine trees 

down? 

A 

Q 

A 

Q 

Yes. 

How much? 

It was a matter of hourly wage, $15 an hour. 

Was there any scope discussed as far as how 

long it was going to take you to do the work? 

A 

Q 

No. 

Any time frame on how long it would take you 
22 to do it? 

23 

24 

A 

Q 

No. 

And the scope of the work that at least as 
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21 

22 

23 

24 

Page 79 
discussed was just taking the two pine trees down, 

correct? 

A 

Q 

Yes. 

All right. And that would include the limbs, 

cutting it up into wood, and then hauling it off the 

property? 

A Not hauling it off the property; that's why I 

was cutting up the limbs to stack it on the property. 

Q Okay. So that Just fair enough. I just 

want to get the scope of it. The scope was cutting 

the tree down, including all limbs and parts of the 

trees, the two trees, and getting them cut up into 

stacks and then stacking the wood? 

A 

Q 

A 

Q 

Yes. 

And then that would be the end of the work? 

Yes. 

Okay. And it only involved those two pine 

trees, right? 

Yes. A 

Q Are you aware of any photographs that show 

those pine trees before they were cut? 

A No. 

Q 

A 

Or during them being cut? 

No. 
_,,-----;;:;::: 
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23 

24 

Q 

A 

Q 

A 

Q 

Or after they were cut? 

No. 

Or how they are today? 

No. 
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Okay. Once you discussed two days before 

Paul's accident doing the work and how much you were 

going to get paid, what was the next step in your 

preparation for doing the work? 

A I by myself trimmed the trees up to about 

40 

Q No. No. You went -- You jumped too far 

ahead. Let me just I said the next step. So the 

next step would be two days later--showi.ng up on the 

property, getting ready to cut them off then, I'm 

assuming, right? 

A Mm-hmm. 

Q Yes? 

A Yes. 

Q Did you do anything in the interim to 

prepare, like go buy a set of gloves or something? 

I'm just trying to find out what you had to do. 

A 

Q 

No. 

Okay. When you cut trees of this size and 

nature down, do you have to wear goggles? 
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9 

10 
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12 
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18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I suppose that a person should. 

Did you? 

No. 

Did you wear a helmet? 

No. 

Gloves? 

Yes. Yes. 

Okay. Work gloves? 

Yes. 

Boots? 
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I can't recollect if I was wearing boots or 
shoes that day. 

Q Okay. Any other type of particular things 

that you would wear specific to cutting trees down? 

to 

A 

Q 

A 

Q 

start 

A 

Q 

No. 

Other than gloves and clothes? 

No. 

No. Okay. 

Who decided the day that you were going 

the work? 

I did. 

Okay. Did you just show up out of the blue 
· 23 or did you say, I'll be back in two days to start the 

24 work? 
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A 
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I said that I'll be back and start the work 
on a pre- -- on the day, you know, the day I began --

Q 

A 

Okay. 

-- which is two days before Paul's -- the 

incident happened. 

Q Right. So we're two days before the 

accident, you talked about what you were going to do, 
how much it was going to cost, blah-blah-blah, and 

then did you say, I'll come back in two days to start 
the work, or how was it decided when you were going to 
start the work? 

A It's my mother. It's kind of a free -- You 
know, it isn't like I've got to show up for work at 
10:00 o'clock. It wasn't really decided. I showed up 
at my own accord and began to work. 

Q 

A 

Q 

That's all I'm asking you. 

And then I 

That's fine. So you showed up when you 
1 9 wanted to, right? 

20 A Yes. 

21 Q Okay. So there wasn't any preset day that 
22 you were going to start the work? 
23 A No. 

24 Q Is.that correct? 
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1 A That's correct. 

2 Q Okay. And when you showed up on June 28, 
3 2011, was that the only thing you were going to do 
4 there that day at your parents' house is cut those two 
5 trees down? 

6 A That day that I showed up, I was only going 
7 to trim the branches off of the trees. 
8 ·Q Prepare them for, like, the next day's work 
9 of starting to cut them down? 

10 Yes. A 

11 Q 

12 tree? 

13 A 

14 Q 

15 A 

16 Q 

17 right? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 around. 

Okay. Were there a lot of branches on each 

Yes, it's a pine tree. 

Okay. 

There's many branches on pine trees. 

And the branches can get thick as well, 

Thick by way of 

By way of being just thick. 

Diameter? 

Yeah. 

No, not really. Branches 

I mean, we're not talking like a half an inch 

We're talking they can be several inches 
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1 around even on the branches. 

2 A There were no limbs on that tree that were 

3 probably over 3 inches in diameter. 

4 Q 
I 

· Okay. Fair enough. Let me ask that then, 

5 just it sounds like you have some understanding. Of 

6 the two trees, how many trees would you say were about 
7 3 inches.in diameter on both trees? 

8 A How many branches? 

9 Q Were 3 inches in diameter at one side or one 
10 end? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

1 Between the two trees? 

' Yep. 

Six. 

, Okay. 

The lowermost were the thickest. 

And were you going to start at the bottom and 

go up or ;start at the top and go down? 

A 

Q 

Start at the bottom and go up. 

Okay. So if the first day of work -- And 

that was the day Paul was injured, the first day of 

work, right? 

A No. The first day of work that I performed 
,·--

✓-on those 
1

trees was the day before Paul showed up. I 

had already cut down all the limbs off the trees. 

/);1. 
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Q All right. Hold on. You're going too fast 

.SO 

A Okay. 

Q -- let's slow down a little bit. You showed 

up two days after speaking to your parents to work so / 
that would have been the day before Paul's accident? 

A Yes. 

Q Okay. So that would have been the 27th? 

A Yes. It was I?reparatory work, you know ... 

Q I understand that, but I want to go step by 

step. So on June 27 you show up at your parents' 

house? 

A Yes. 

Q lNhich is two days after you first talk to 

them about this and you showed up to do the 

preparatory work? 

A Yes. 

Q Okay. And how long were you on their 

property that day, on the 27th? 

A Four hours. 

Q And what did you do during that four hours on 

the 27th? 

A I trimmed branches up to about 40 feet on 

both trees. 
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Up? 

Up. From the bottom going up. 
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Q You've got to let me -- We've got to go back 

and forth with this because I'm not going to 

understand you. You're saying from the ground up 

40 feet high you trimmed all the trees off of those 

two trees -- all the branches off those two trees on 
June 27th? 

A Yes. 

Q And they were now all on the ground, those 
11 limbs? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

Correct? 

Yes. 

How many limbs are we talking? 

I don't know. 

Like 30, something like that? 

I would say more than that. You're talking 

about 40 or 50 feet and if a pine tree has a limb at 

every foot or so, you can pretty much figure out it 

probably would be more like hundreds. 

Q 

A 

Q 

Hundreds of limbs? 

Yeah. 

Okay. Varying sizes? 
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Q 
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Yes. 

Okay. 

Decreasing in diameter as we went higher, of 

Okay. And did you work by yourself on that 

day, the 27th? 

A 

Q 

Yes. 

So Paul was not on the property on that day, 
9 correct? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Correct. 

By the time you were working on the property 

on June 27th, 2011, did Paul know the work you were 

doing? 

A 

Q 

I don't know. 

Okay. When did you first talk to Paul about 

what work you were going to do on your parents' house 

with these trees in June? 

A On the 28th I had made my travels to my 

mother's house after doing the preparatory work on the 

27th, and I figured that Paul, since he was sitting 

idle and unemployed and -~e worked together., on trees 

before, that he would possibly want to give a hand in \ 

helping me to get rid of the{scrus)that was already on 

the ground. 
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Q 

A 

Q 

A 

Q 

A 

Q 

So you called him? 

I stopped by his home. 
i 

f __ 
i 

Before getting to your parents' house? 

Yes. 

And was Paul home? 

Yes. 
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And did you say, Hey, I'm cutting some trees 

down at my parents', do you want to help clean some of 

it up? 

A That's what I said. -

Q Okay. Did you say anything else differently 

than what I've just said? 

A No, basically would you like to give a hand 

at my mother's property to help me clean up the brush 

I cut down. 

Q Now, my assumption, you can correct me if I'm 

wrong, but at least that conversation at Paul's house 
····· '·--...... the day of his accident, my assumption is you weren't 

asking him to help you cut the tree down, but you were 

helping him deal with what was already cut? 

Y '. '::, es . 
0 

, ,., 

i;'J"" j f- '. 
A 

Q Okay. ~ D 

~·i;;_t~nti--;ns)that day were not to take the 

trees down; it was to clean up the brush on the ground 

A 
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1 itself° that I already cut the day before. 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Was your intention on that day, the 28th, to 

do any use of the chain saw? 

A Yes. 

Q Okay. You were going to cut up the limbs 

that were already on the ground? 

A 

Q 

Yes. 

Had you begun to cut any of the limbs on the 

ground the day before? 

A The larger ones I had already cut on my own 

into sections. -

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

On the 27th? 

On the 27th, yeah. 

Okay. 

And then realized I'm going to need help. 

Okay. 

You know, there's a lot here. 

So the 27th now, the four-hour work you -­

Yeah. 

-- the four-hour work you did on the 27th 

included trimming up 40 feet on each tree and then 

trimming up some of the larger limbs that are on the 

ground now cutting them up? 

A Yes. 
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Okay. Then you get to the 28th and realize 

2 this is a pretty big amount of work to do, you could 

3 use some help? 

4 A Yes. -·-

5 Q Okay. And what specific task did you expect 
6 Paul would be needed to do at your parents' house when 
7 you spoke to him that morning before going to the 

8 house? 

9 A There was really no outline. I just simply 
10 went to a friend's house and asked him if he'd like to 
11 

12 

13 

14 

15 

16 

17 

18 

help me with my.chores that I was doing that day. I 

told him it was brush that was on the ground, and I 

would like to cut it up for firewood or just to get --:,,e. }/ 
-re:.--------------·······-··· ------ --'~J,-,ov'i. o1 -~-e, • consolidate it into a pile so i_1: col1ld __ l:::"_~~~g__:i_

1
v, -f~~ 1 

...... ---- .. - .. s·~,, .. i,, ·--·~-... -fll-(,\5°' 
Q Were you planning on him using the chain saw 

at all? 

A No. 

Q Okay. You were going to be the one to use 
1 9 the chain saw? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Yes. 

And did he ever use the chain saw that day? 

No. 

Okay. And I mean the day of his accident, he 
24 never used a chain saw? 
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1 A Correct, he did not use the chain saw on the 
2 day of his accident. 

3 Q okay. All right. Now, when you use the word 
4 brush, having Paul help you clean up brush, you mean 
5 the limbs that are on the ground that you cut the day 

6 before, right? 

7 

8 

A 

Q 

Yes. 

Okay. Not just a bunch of leaves and stuff. 
9 It was the limbs, the actual limbs themselves? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

The actual limbs, yes. 

So the assistance that Paul was going to give 

since he wasn't going to be using the chain saw the 

day of his accident, was that to hold the limbs while 

you cut them up? 

A It wasn't intended to be that way and I 

didn't direct him to do so. We just kind .of got to 

work and that's the technique that we both were 

comfortable with 

Q 

A 

Okay. 

and then from there moved forward with 

doing that. 

Q Fair enough. So the morning of Paul's 

accident before you got to your parents' house when 

you went to Paul's house to talk to him, you didn't 
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1 talk details, you just said, Hey, Paul, I need some 
2 help cutting up some brush at my parents' house, can 
3 

4 

5 

6 

7 

you give me a hand? 

A 

Q 

A 

Q 

"Ct--.·f',." e.. Yes. - !/ 

Okay. And he said yeah? 

He said yes. 

Did you work on any arrangement where he 
8 would get paid or was it just for him to volunteer? 
9 A At that time there was no questions about 

10 money. 

11 Q Okay. What was your assumption then, if you 
12 had any? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A That maybe we can get the job done before the 

day was over. 

Q So all the limbs that you had already cut 

that were on the ground, which you described as maybe 

hundreds, hundreds in plural 

A 

Q 

Mm-hmm, right. 

-- you were hoping to at least get those all 

cut up that day? 

A Yes. 

Q Okay. And what was your assumption as far as 

what, if anything, you were going to pay Paul, if you 
24 were going to pay him anything? I don't know. 
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Equal to what I was being paid, $15 an hour. 

Oh, so your parents were going to pay now 
3 both of you $15 an hour? 

4 A I was assuming that they would. 
5 Q Okay. Did they ever agree to before Paul's 

6 accident? 

7 A No . .--

8 Q Okay. Had you ever talked to Paul about that 
9 arrangement before his accident? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

No. 

Okay. That was just your -- kind of your -­

Yeah, I was going to 

Hold on. Hold on. Let me finish the 

question. That was just your kind of own assumption? 

A Yes. 

Q Okay. Did Paul leave with you to go to your 

parents' house or did he come at a different time in a 

different vehicle? 

A He came about a half-hour after I had asked 

him to in his vehicle. Could have been more. 

Q Okay. 

A Somewhere between a half-hour and an hour 
23 before he arrived. 

24 Q Fair enough. What time did you arrive at 
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1 your parents' on the day of Paul's accident on the 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

28th? 

A 

Q 

A 

10:00, 11:00 o"clock. Before noon. 

Okay. 

That's the best I can recollect. 

Q Okay. And how long did you anticipate it was 

going to require both you two to cut up these trees as 

you said co~pletely? 

A I have no --

These limbs. I'm sorry. Q 

A I had no estimate in my mind or need to 

construct one. I just was going to work with a friend 

and get the job done. 

Q Okay. Were you expecting, though, that it 

would be done that day? 

A 

Q 

I was hoping. 

Okay. Okay. 

I wasn't expecting. 

So if you arrived from 10:00 to 
18 11: 00 sometime that day of Paul's accident, you' re 
19 saying Paul would arrive somewhere around 10:30 to 
20 11:30? 

21 

22 

23 

24 

A 

Q 

A 

Q 

Yes. 

And he arrived alone in his car? 

Yes. - · 

Okay. And we're going to have to use some 
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1 kind of time frame that we can agree on even though 
2 we're not sure just so that we can do the 
3 chronological order of things here. So if we assume 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

that -- and, again, I know this is just an assumption 
but just for the purposes of figuring out when things 
happened, if we assume you arrived at 11:00 and Paul 
arrived at 11:30, okay? 

his 

A 

Q 

A 

Mm-hmm. 

All right? 

Yes. 

11:30, his accident happened around 12:30; fair 
enough? 

A 

happened 

Q 

just 

I get it. I get it. We can do that, I'm 

I want to get the chronological time frame. 
So if we assume you get there at 11:00, Paul got there 
at 11:30, his accident happened around 12:30; fair 
enough? 

A Yes. 
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Okay. And when Paul's accident occurred, he 

was in the midst of helping you cut up these trees, 

right? 

A Yes. 

Q Okay. Other than you and -- Were you also in 

the midst of cutting down -- helping cut up the trees? 

A Yes, I was -- Yes, when he showed up, I was 

8 already in the process of working. -·- · 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q All right. So when Paul's accident occurred, 

both of you were working together to cut up these 

trees? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Was anyone else working with you two? 

No./· 

Was anyone else watching you two? 

No. -

Were your parents in or out of the house 

18 during the time that Paul had arrived up to the time 

19 

20 

of his injury? rrr"' t? e:• e, 
, .e.,-,;; 'i A~ 

A They were ln the house_,,_. i,..' 
0 

0-tS 

21 Q Okay. Do you know if your parents even knew 

22 Paul was over? 

23 A Yes, they did because when I arrived I told 

24 them that Paul would be coming over to help me. 
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Okay. And that's fine but that's not quite 
2 what I was asking. Do you know if your parents knew 
3 

4 

5 

6 

7 

8 

9 

10 

he was actually on the property at the time of the 

accident? 

A Yes, they did know that he was on the 

property. 

Q How did they know that? 

·• 

Jt--Q ,1 (/•_' '~., ,J'f-i ".,<.c 
,.J,,,:, ~._o..... ft' r- .r. - "t<'' ,<' ., . ~f ..>--p e~ :;• ,,..;t-Z---. "":5;) 

A Because his vehicle was parked ou~side and 

they could visually see that his vehicle was there. 

Q Okay. And they can connect the dots; I get 
11 it. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

They see him. Okay. Sorry. 

I can't talk while you're talking. Let me -­

I know. 

My question was, at the time of Paul's 

accident do you know if your parents were aware that 

he was on their property? Even they could have looked 

out and saw the car, I get it, but do you know if they 

\ were 
\ 

"--
aware? ~--- - ---~ 

A ./i don' t know. 
' \. ________ ,.,_ .. ·-. , 

Q Okay. Do you know anyone that was aware Paul 

was on your parents' property at the time of his 

accident other than you? 

A No, I do not know. 



Dulberg 008001

1 Q 

Page 98 

Okay. Were there any visitors or witnesses 

2 to the work on the property at your parents' house for 

3 the hour Paul was there leading up and at the time of 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

his accident? 

A 

Q Okay. So the only witnesses you're aware of 

of the circumstances leading up to the accident and 

Paul's accident itself, the only witnesses to that are 

you and 

A 

Q Okay. All right. Now, I've got to ask a few 

questions that -- don't take it personally but these 

are just questions we always ask in these depositions 

of witnesses, okay? So it's nothing against you, it's 

just we always ask these. 

A 

Q 

A 

Q 

A 

Q 

Any alcohol to drink that day? 

Okay. Any medications? 

Any drugs anyway? 

Any type of drugs? 

Paul, same question for Paul, if you 

know, drugs, alcohol? 
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Paul's not a drinker to my knowledge, and I 
2 wouldn't know about any prescribed drugs because I'm 

3 not him. - .,-;:, ,,, (... 

4 Q Okay. Did Paul seem to be acting normal 
5 leading up to the time of his accident? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

_20 

21 

22 

23 

24 

A 

Q 

problems 

A 

Q 

Yes. 

Were you having any internal stressors or any 

internally for you fat the_time of this?~~ ~o 
_ . )}. .;.1 \)"-v--£.- tl'- ,ft, e,.:: f'=, t°A ~I 0>'-5 0 ¾ ,._:, "-~--1'\t--€. W 0--

NO • ..- J)~cQO""'~\'.<J- -<w<l,---;u;,i"'/? 

Okay. Were your parents keeping any type of 

watch over the work you were doing to kind of see how 

things 

Q Okay. 

end, the work that was being done by you to cut the 

trees up was done under your own supervision, under 

your own control? 

Under my supervision.v A 

Q Yeah. Was anybody telling you what to do and 

how to do it? .f t- C6 l·., 

Q Were your parents in any way telling you how 

to 
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How you did it, the method and means for 

cutting up the trees, was that done under -- by your 

own control and your own decisions? ~\'-:, '.~-----
~-- - •• ,, -••"<'"-"" ·····•-·-·---····- ·---· .. -----··-···-- Jr,- '?a--

A By my own decisions::-!'-'"' 

Q Okay. The manner in which the work was being 

6 done at the time of this accident, was that done in 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the manner that you wanted it to be done? 

A Until Paul arrived.-· ____________ , 

Q Okay. How about when Paul arrived, 

change things? 

--~----.:.....:.:.:._::> 
(previous to that. 
"-------~···-·· ---· ~ 

Q Leading up to the time of his accident, okay, 

was Paul doing anything wrong working at the property? 

A 

Q 

A 

Q 

No. 

Okay. Was he doing everything appropriately? 

It seemed so. 

Okay. And did you have to criticize him or 

instruct him to do things differently because you were 

not happy with the way Paul was doing his work leading 

up to the time of his accident? 
--,-- ,i-(,\o,...J 

. • . 
.j.,.," ' 

A 
~--

(NO, I gave no instruction basically to him. \..__ .. 
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You left it up to him to do the best for him 

and you did the best for you? 

A We 've w..52_:i:-ked wel 1 together in the. pist'.c:.. t,Ji,.,_ 

4 There was no need for instructions. It was a mutual 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

, 
-r]_,_--..1~ T· -~:r 

understanding of two men working together.--' .. · , : 

Q Okay. But is my question correct, you left 

Paul to work appropriately under his own control and 

you were to work appropriately under your own 

control 

A 

Q 

A 

Q 

' I ,a 
.:I c:~·; .;:.,{,)> 

-- correct? 

Yes. 

Okay. And leading up to the time of Paul's 

accident, did you notice Paul doing anything unsafe or 

wrong in your view? 

A 

Q 

No. 

Leading up to the time of the accident, did 

you believe you were doing anything unsafe or wrong in 

the process of the work leading up to Paul's accident? 

A 

Q 

No. 

Okay. When Paul was -- Well, Paul was 

eventually cut by your chain saw, correct? 

A 

Q 

'''<) Paul was cut by a chain saw. - c., 

A chain saw that you were using and 
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1 operating, right? 

2 

3 

A 

Q 

-~, 

;.::_(;Q_rrec't,. ~~--~--· ,_..,, / 

Okay. I said your chain saw and you're 

4 probably saying well, it wasn't my chain saw; that's 
5 what you're thinking, right? 

6 

7 

A 

Q 

That's correct, yeah.-

Okay. But it was -- When I meant your chain 
8 saw, I meant the chain saw you had control of, 
9 correct? 

10 

11 

A 

Q 

Then that's what I' 11 agree to~;; ~---
All right. So you're agreeing and accepting 

12 the fact that Paul was, during the process of working 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

at your parents' house, cut by a chain saw while you 

were holding the chain saw and while it was running, 

correct? 

A 

Q 

Yes. ,_._ 

Okay. And -- Oh, here it is. I was looking 

all around for these; they're right in front of me. 

These photographs were marked during 

Paul's deposition, okay? All right? 

A 

Q 

A 

Q 

(Nodding.) 

You have to answer a word. 

Yes. 

All right. Do you know, without looking at 
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1 the photograph, where Paul was cut by the chain saw 
2 you were operating at the time of his accident on 

3 June 28, 2011, on his body, where? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, .___ exactly where. 

Where? 

Okay. 

Is that the only place he was cut? 

Yes. 

Okay. I'm going to show you a photograph. I 

just want to make sure it's the same injury that he 

talked about, okay? 

MR. CALLAHAN: Can I take a look? Thanks. 

15 BY MR. MAST: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q We"ve got what's marked as Exhibits 2A, 2B, 

2C, 2D, 2E, 2F, 2G, 2H, 2I, 2J, okay? 

A 

Q 

Yes. 

These aren't all I'm going to ask you about 

but the first page, 2A, does that appear to show his 

right arm and the scarring where he was cut by the 

chain saw you were operating at the time of his 

accident? 

A Yes. 
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Is that the only spot he was cut shown 
2 in this photograph? 

3 

4 

A 

Q 

Yes. 

Okay. And maybe you can't tell on 2B, but I 
5 think that's the same injury. Can you tell? 

6 

7 

8 

9 

A 

Q 

A 

Q 

Sure looks good to me. 

Looks like the same one? 

Yeah. 

Okay. How about 2C, does that look like the 

10 same injury? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Yes, it does. 

2D. If he has his hand down to his right, it 
----~ 

would be on the backsid~ of the ~" 
r". ·+~· r-1..:;,..~i.;._ 

A 

Q 

A 

Q 

A 

Q 

-- forearm, correct? 

Yes. 

And that's where it shows on 2D? 

Yes. 

And that's the injury that was caused by the 

chain saw you were operating at the time of the 

accident? 

A Yes. 

Q Okay. All right. So Paul arrived about a 

half an hour to your parents' house after you arrived 
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24 
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on June 28, 2011, right? 
1 ... ":+ 

/.. ~_i-> 

A Yes, about a half an hour._,,·· ;
0
.r.-.-,4 

Q 

parents' 

A 

Q 

A 

Q 

A 

Q 

A 

And by that time, when Paul arrived at your 

house, you had already 
.. (;-;-;,. • i 

Yes:-·-·•'· ..... --. \ ."' 

--~ .. 

Okay. So you had the 

NO.-· 

What were you doing? 

I was sorting. -~ 5, 
' . 

You were what? 

Sorting the branches. 

been working? 
_.,•·t,,'° 

chain saw in hand and 

When you have pine 

they get snaggled, snarled, and tangled 

Q Okay. What was the manner which you wanted 

to use to Well, strike that. 

Having Paul come and assist you, did you 

have an expected manner in which you preferred to have 

Q 

A 

So you just left it up to him to decide? 

Well, he showed up and as I had said, we just 
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24 
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worked well together. ·-We understood one another. 
'--.1- t.,,,t {)('} -~ , t,~".'')'' (i iJ 

Q But my question was --

A I didn't specifically have 

or did I direct him to do anything. 

Q So my question then was, did you just leave 

it up to him to decide what to do and how to help you 

or did you have to tell him, Hey, hold that branch. 

I'll cut that branch? 

A I left it up to 

Q So how would he know what branch you wanted 

to cut unless you told him what branch to cut? 

A He didn't cut. 
. ..._A, 

He held.·-µ 

Q How did he -- I'm sorry. I didn't say it 

right. How did he know what branch to hold unless you 

told him what branch to hold? . \2,~ ye-J._ . I ,,._ e ,fl-
i>- , , ~",,_..., pfl e--..,.r 

A I didn't tell him. He chose / -,;-"' ,Q-e.,.,,.. -- -s-
Q How would he know then is the question. 

A You'd have to ask him. I don't know. ---~·~ 
Q Well, was he supposed to just guess what 

branch to hold on to? 

A There was no guessing, but ... 

Q How was he going to know then? 
./ A Because we've done this before. We've 

~each other work. We've worked with tools 
p,w-J \00 f $, ? Ow e_.,- +,,, o( :', 
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Q Okay. But that's not my question, okay? 

3 We're hoping that he's going to hold the branch you're 

4 going to end up cutting, right, the same branch? 

5 A I never intended him to hold the 

6 

w 
7 <:,/ 

~ 

8~ 

Q Okay. 

A He chose to hold the branches. 

Q All right. So you're telling me Well, 
"¼'.' 9 ~~ what work were you wanting Paul to help you with then? 
t~ 

10
~ A There was moving material, there was stacking 
-RI '· :-t-1 ,J l': L--~~- _.,_,., :: , ---'<... 4 / :•t , .. C ,~ ~• 11 "- wood, there was raking the ground.-·· ,; ,, 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 cut up 

22 up 

23 A 

24 Q 

Moving material, stacking what? 

Okay. 

And raking. 

Was there a rake available? 

Was there a rake available? 

Okay. Stacking wood meaning after it's all 

into little foot pieces, you would stack them 

Into 18 inch pieces. 

-- to store them, correct? 
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Into 18 inch pieces and then stack, yeah. 

You're doing fine but please let me finish my 

3 question before you get to the answer, okay, because 

4 we're going to have a hard time if we don't have 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

separation, okay? So maybe give me one beat after I'm 
.-,, 

~ ;p• . ,-1 
done and then give me your answer, okay? ~ ' 

• f" 11v&:l ) ,,. 
' '<;cl' .. e:, ,, ,:,,-"<· 

Moving material meaning what? -~-~'~ 
x' -P'' r 

A On~e it's cut, to stack it and then to clean 
-1 

up the area where we were working. ~J · '' 

Q All right. So moving material, stacking the 

wood, and raking up the debris, those were the three 

things you 

with? 

A 

Q 

to assist you 

were you envisioning that he was going to help hold 

Q 

A 

Q 

That was not even in the back of your mind? 

No. 

Okay. Did you not want Paul to help hold the 

branches or you just didn't know if he was going to or 

not? 

A I didn't know that he was going to do that. 
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Q Okay. 

A No. 

Q Did you want him to hold the branches or did 

you not want him to hold the branches or did you not 

care? 

A It wasn't a matter of not caring. He chose 

to and then we went 

Q Okay. So was that appropriate for you that 

he hold the branches for you then? 
, 7 

A It seemed to be appropriate at the time. './e·::;. ~ 

Q Okay. I'm just trying to find out whether he 

was holding these branches 

A I understand. 

Q Hold on. Hold on. I'm trying to find out 

whether he's holding these branches against your will 

or not. Obviously there was some --

A No, he was not holding them against my will. 

He was helping --

MR. CALLAHAN: Wait until he finishes the 

question. 

THE WITNESS: Okay. I thought he was finished. 

BY MR. MAST: 

Q So he was holding the branches ultimately and 

eventually with your acceptance and permission; fair 
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1 enough? 

2 A 

3 Well, if you didn"t permit him to do it, you 

4 wquld have told him not to, right? 

5 A I don't control Paul's hands nor did I direct 

6 him to do it at that time. He chose to pick them up 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

and we both started working together and that's the 
~~.::.=::: 

method we chose. It wasn't like hey, this is right or 
t1 51,.__\-\-: 

wrong; we just went to work. - ""B'-' l 

Q I understand. This is what I'm saying, if 

Paul did something you didn't want him to do, you 

would tell him not to do that, I assume, right? 

A 

Q 

A 

Q 

I suppose, yeah. 

Okay. 

Yes. 

Did you ever have to tell Paul not to do 

something before he got hurt and got cut by the chain 

saw? 

A No. 

Q Okay. So up to the time that Paul got hurt, 

he was doing the work in a way that was okay to you, 

correct? 

A 

Q 

Yeah. 

Okay. 
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A Yes. 

Q And he was doing the work in an appropriate 

way to you, correct? 

A 

Q 

A 

Q 

A 

Appropriate? 

Yes. 

To me? 

Right. 
.,,· 

Acceptable. I don't know about appropriate. 
9 If you want to look up what is the definition of 

:· ....... +t-e. c.:-✓'·l!,-•.i'~~.;,+t' .... t,."'-e:_-(;;:5· 10 appropriate. -.,..,~,~ ........ +)\-'·-l.,. '::r ... •---c ;z\, ... _·'. ·,c~ " 

11 Q Okay. You just don't know what the word 
12 means. Okay. Because I can -- I can use a different 
13 word. 

14 

15 

16 

17 

18 

A Oh, no, G]m~1r1 what. the wo_rd_mea:qs, it 1 S the 

way you're using it. You're telling me that I deemed 

it appropriate that his actions what he was doing 

without me telling him to do anything different were 

okay or not okay, and what I'm saying is that it was 
19 

"- two 
20 y,· 

friends -- Let me just have one moment. 

Q Go ahead. 
~ 

21 ~ 
'.) 

22 '0 

23 \ 

have 

And it was two friends working together who 
. ..... ·-·-·-- ···-------. · 1 i,.A'--t.r~ J v-:-i+,...2~5 e~ ? 

worked in $imilar situations, and I guess our ,, _______ _ 

A 

assumption in it was that we knew what we were doing, 
24 the both of us. I didn't think that Paul would 
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1 jeopardize hims~lf or me and 

2 

likewise.-He ti+,., ) 
t •'\_ f""• i .::=~ r~ ;!.,·\.. l 'j. 

w,'"'C! ,.:;t __ ,,_;1.i.__t_ h. ?...-eri Wit-·~ 

3 A That's where we were at. 

4 Q So my question is, was Paul doing everything 

5 leading up to the time he was hurt in an acceptable 

6 fashion to you? 

7 A · Yes .. 
✓ 

8 Q Was he doing anything inappropriate before he 
9 got hurt? 

10 A No. 

11 Q Okay. Had he been doing -- Had Paul been 
12 doing something inappropriate prior or at the time he 
13 got hurt, you would have told him not to 

14 correct? 

15 A Again, inappropriate, I don't 

16 Q Okay. If he was doing something unsafe, you 
17 would have told him not to 

18 correct? 

It 

I'm honestly telling you t}:19,J::_ it wasn't a 
_.,.,,.,..•~··"" . -~·-_,:;:=.;-.:._~ -"----.. __ 

21 thought in my mind at the time. 
''--·- --22 Q I'm not asking you if you considered it. If 

23 you can say -- Hold on. Wait. You stopped. Let me 
24 go. If you don't know, you can just say I don't know 
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10 

11 

12 
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but the question is if Paul was doing something 

unsafe, would you have told him or directed him not to 

do something unsafe? 

A 

Q 

/ 
__ .,,,,..~ . ..._ 

Yes. 
\. _____ ......... 

Okay. That's all I'm asking. So your 

testimony is that you never told Paul once what to do 

prior to his injury on that property, correct? 

MR. CALLAHAN: I just qbject as to form of the 

question. 

BY MR. MAST: 

Q Is that correct or not? 

MR. CALLAHAN: You may answer. 

13 BY THE WITNESS: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Ask the question again, please. 

My under- -- Strike that. 

Did you ever tell Paul what to do or how 

to do it before he got hurt by being cut by the chain 

saw on the date of his accident 

A 

Q 

A 

Q 

A 

Q 

No, I did not. - -

-- at 

No, I 

your parents' house? Huh?~ 

did not. - v,e:,i(,"'\ -\-,\'\\ yt'"> -;Jfir-d' • 

Never told him what to do? 

Never told him how to do it? 
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1 A 

2 Q Okay. So when he first arrived at, let's 

3 say, 11:30, what was the first thing he did? 

4 A He was watching me sort the branches and 
t ·-~ 

5 said, ~at can I do to he1f;(·
5 

~d I said ~ 6 ~'''" "'"'' , .. ,,;r r 
6 Q Let's go step by step. Okay. So he was 

7 watching you sort 

8 

9 Q Okay. I want to go just step by step now 

0 because we're going to get toward the accident and I 

1 don't want to go too fast, okay? 

2 A Okay. 

3 Q So let's go step by step here. He got there. 

4 You were sorting branches. You mean putting them in 

5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

piles? 

A 1 No. 
'-·--··. 

They 

mentioned earlier, pine, when you cut it, it needs to 
_..,..,.., t-~ \:,,, J 

be addressed or orientated. If you put branches l.ike 
N 1 ''-·'•,·.-,.f~-.e:!ti..~-

- ,J ·r, 
this, it's going to pull out unsafely. ·so if you 

stack them with the cut ends like 

pull them off one another. 

Q Okay. 

this, you can easily 

\' J"c,.l 'x, ~. 
lr ~y./Y 

A That's why I was sorting, so that it would 

go - '\)c,J-i. ~&_ e,_ (\IA"-'_ 
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Q I got it. Sorting branches. 
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Paul gets there 

and says, Can I help, right? 

A 

Q 

A 

How may I help. 

How may I help. Okay. 

And what do you say? 

. '< 
.x<°\. 

t 0,... 

I I said, Well, I'm sorting branches. I guess 
I ... ~ ... _ ._\ ..-_. '.-.. f.''H5?t..<.i ;,,.,i "'-~ 

you can start by doing that.~ r' c,· ' :.. . ,, ,'..'.:, ;.~ c;L" :;,;,·:t ct.~ 
Q Ok~y. So you had him start sorting branches 

with you then? 

A Yes. 

Q Okay. And how long was he sorting branches 

with you? 

A Maybe another is min~~~'s•after I had spent 

some time doing it myself. - ')-,,. "'o \ h.;• -~ 

Q All right. So -- Got you. So now we're at 
16 about -- and I know these are just guesstimates, but I 
17 

18 

19 

20 

21. 

22 

23 

24 

just want to get a chronology. We're at about 11:45 

now, okay? 

A 

Q 

A 

Q 

A 

Mm-hmm. 

Yes? 

Yes. 

What happens next? 
/--"--C·-~,., \. 

The/i:Jiles · were sorted, 

to start cutting the branches up. At first ,we) had ~--.. 

' 
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1 placed them on these.horses. 

2 Q Well, wait. You're going into detail now. 
3 want to go step by step. The next step; that's all I 
4 asked. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Okay. 

The next step was to start cutting the 

branches up? 

A Yes. 

Q Okay. Who decided to start cutting the 

branches 

A 

Q 

said, Let's start cutting the branches, right? 

Yes. A 

Q 

A 

Okay. And did he say, Can I help? 

He was there to help. I don't recollect if 

he specifically said --

Q Okay. 

A i 

Q So when you started cutting the branches, 

what was Paul's task during the cutting of the 

branches? 

A 

Q 

To put them on the horses. 

The sawhorses? 

\>-..<7 
.,.-/7 

1 

I 
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3 
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5 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

Yeah. 

How many sawhorses do you have? 

There was two there. 

And how far apart were they spaced? 

Four feet. 
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And were you going to be putting them on the 

sawhorses too or was 

do? 

that only what Paul was going to 

.~::,i:.~~ ~' .,'\ 
I~ ',,.O ;_w,, ' "J *' 'I-'" tl' / 

A That's what 
~ ~ ,_;<0 {,X 

Paul was going to do, remove them 

from the sorted piles onto the 

Q And when he puts them on the sawhorses, you 

were going to cut them up with a chain saw? 
~ ~ ,S d-5-\-' ,-) v-f ~ I_ 

A Yes. -

Q 

job task? 
•• ,c••• 

A / 
' 

C •' • •·'-·-"••••--. ~--,••"•••--••'-~•, 

Okay. Who told Paul or '~ho gave Paul that.· 
·---•-•'"•---,., ... 

~s that i';;'v c:-,zo.'·', µc--,J 11~-.c:·r !"', ( L 
y•·;;~~--)~,w1)•;• -~re ct Co~:• ,:.J e.. •~ 1; ••• 

Q Okay. So the next step, piles are sorted 

now, let's start cutting the branches. Paul, why 

19 don't you put the branches on top of the sawhorses and 

20 me, meaning you, I' 11 cut these branches on the 

21 

22 

23 

24 

sawhorses up with the chain saw. That's the -- what's 

going on, right? )( rp~"''l· 
~--:-o..,•., ::v-,e-,y'y,E 

A fYes: ".J C:JIY 
\,, ... , .. -

Q Okay. How long·did that occur? 
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1 A 

2 Q All right. So we're getting close now to 

3 noon. What happens next? 

4 

5 

6 

A 

Q 

A 

~ul opted to stand them up.---
---"- . ., .... '::"'.":·· .... -~,.•····: 

Wait. Wait. Say that again. I missed that. 

Pgul opted to stand them up instead of 
-7 working on the sawhorses, and I just·· continued 

8 It seemed like it was okay to do. 

9 ' Q Okay. Fair enough. So instead of putting 

10 the branches across the two sawhorses, you're saying 

11 -.,i on his own 
---~· . ~-..._ 

asidE! of the 

12 

13 A 

Q 

..;, 
14 ,? 

t 
)J 

15 \, sawhorse? 
"( f' ' ,,,t, 

16~ ~ ~" Jv/ :--A 1 ~-i-1 '>ltf 

So it would be leaning up against just one 

• \l\ .., :-,Oo/::;J, X 
~ .li,ii 1,..'$"' Q Oh, you mean and hold them with his hand? r~ ,· v-,.:rij'\ 
18 f ~°'-.'.1--t\ A Hold them with his hand. 

" ~ ~ ----------.. 
19 ;f { fAiWW4jjii$l-M&&1 .. ~ . 

'-., 

20 

21 

22 

23 

24 

Q Got you. Got you. Okay. So instead of 

using the sawhorses, you're saying Paul decided to 

hold them by himself with his left arm up Pffi-Rrihi@ffl ...,.,.~ ••. ,. is that 

answer. 
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A 

Q Okay. So let me say it again then. 
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Instead 

of using these sawhorses, you're sayingfiiiiU¥1~ 

A WWW 
Q And that was Paul's chosen way that he was 

9 going to hold the branches? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

Q Did you in any way voice any objection to him 

doing it 

A 

Q Okay. And for how long a period of time were 

you cutting these branches in that manner where Paul 

was holding them up with his left arm to the ground 

and you were cutting them from the top down? 

A ,20-:~i~;tes. 

Q Okay. So now we' re at about /12~-20, if my 
··-······-,.,· 

math is correct. Is that about right? 

MR. BARCH: Hans? 

MR. MAST: 

MR. BARCH: Can I just ask, are these little 

horizontal cuts or are we talking --
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1 MR. MAST: we.11, I was going to get to that. I 

2 want to first get the time line down. Yeah, we'll get 

3 to that, but I will ask it now then. 

4 BY MR. MAST: 

5 

6 

7 

8 

9 

10 

Q So Paul is holding the limb -- the branches 

up with his left arm over his head, the branch is now 

from his left arm and hand going down to the ground 

and you were starting up bel9w his hand and cutting 

every 18 inches? 

A No, I was cutting the branches off of the 

11 limb. 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

Q 

a'0¼~d "'~"'"·'.-·---~-·., 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Got it . f2i!b;ty'-0if:~·wer:~"Q~.fut::In;<ii'i:Yei'1.tiikce,~::t1~itiiiil 

~1'.~~~v~'l;ifL:W:SfiTo.~~~~B.~e.:E~~~~t~itkiil~ih~, 

- - ltili;;E~~F'~Y;t<?lr5¢?05~~15g;~~fgmz1 

~~) 

And I imagine l'e'a<en~rg"~~~Ngt'lb~y'ik3_b}J 

I would 

- - @fa,t;\.c'h~: o±f!ic~~ffl 
I would say --

Hold on. Let me finish the question. 
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1 

2 

A 

Q 

Okay. Sorry. 

Let me say it again now. Every branch or 

3 limb or whatever that Paul's holding above his head 

4 with his left arm, I'm assuming those branches, if 

5 they're reaching to the ground, are going to have 30 

6 to 40 little branches coming off of it horizontally, 

7 correct? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Not that many. 

Okay. Maybe 20 then? 

Or less. 

Q Okay. So those are the 20 little branches 

coming off of that branch that Paul was holding 

vertically that you were cutting? 

A Yes. 

Q And then what would he do with that branch 

then, set it on the sawhorses to be cut up? 

A Set it off to the side. We never got to 

actually cutting up the whole load of wood because of 

what 

Q Happened? 

A -- happened, yeah. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

His injury? 

Yes. 

Okay. 
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WR.Br:-~,. he ,wou:h:1J::n0.JZ'cl?],; 1±:riffu;;,tf:@;'. ;tgf)En'""his,('l e'e!: t',;ha~:·o5.iei ID.:1;£--,_,,,_, ,,,·,f;C.~;:j;<,,:-~ C:~•;,io-,' :S§•)j,,;:;,, ;~:c~,l'j'J:;.;.•.'· , .•. ..,•;,;;,."i"';f;·,.,--;:.._:,~;;'.:· •.',',.,c.c;,.;.;c...,-,s,.,<:;..;,._..,,_,.. _,.,,,, ··'· ~- • ~- · - • ••- --•~-•- .• ,.,._ ~ - ,.,~-,-•-':t..t ... ~ .~......._ 

~~EL~;~~l:'.fl1!'3-:E¥:anc1i?w"o't'.rxa·;b&c·• ve£'tf ea1:1yrs·<Jowtll.t~ 

1\l~~e::=~~~fIJf!?lf SwQi:l'J'.9''.t>'?.·• ,9'!®7:-~~~~;e!c·•· l§&t E@ll 

-~:±_lJ,_;-·~,f,,,,~?s;::~t~.:':~i:ntl:Y~.7:~ili'b~.lD!f%,·•,o~iY'f:1-t~"e:::tJri~h 

\)?!21':R_ji~.~~-
A ~0~€ff~. 

Q And £War;~ftE_:~iW~~~~~°S':'.:'~!ris_Ifg_:}j_e9.~di9 y§l_'ljJ;uol~:f oiJ 

~i~~~- How many separate branches did Paul 
.,_, ___ __ 

have to hold? 

A I'll estimate 

Q Okay. And then what happened after that 

20 minutes of doing that work? What was next? 

A i4¥&6i½@Wf/&#li1@~½-i4e,, 

ldii,&A§iL444\#i4U@D¥41 

pJM@l\iiif\iWjjj ~ w@SM:t·e--w 
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Okay. 

And that's that's what happened. 

Fair enough. Now, that's the one that sounds 

5 like where his accident happened, right? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A Yes. 

Q Okay. Because -- I see. Okay. Because if 

I got you. Okay. So were you still working 

at the time of Paul's injury with being cut by the 

chain saw in the manner of where he's holding the 

limbs up -- the branches up with his left hand over 

his head and you're cutting the horizontal branches 

18 off of that branch? You're still doing that at the 

19 time of his injury? 

20 

21 

22 

23 

24 

A 

inJury. 

T~'s what we were doing at the time of the 
~·· 

~---
Q Because you said you only did that for 

20 minutes and then you did something and I thought 

you were going to say you were doing something 
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1 differently. You were sti+l doing that at the time of 
; 

2 

3 

4 

5 

6 

7 

8 

9 

his injury, right? 

A We stopped as soon as he was 

,.-
(2 J~ 

.. d.--f lnJure . 

Q Okay. Let me ask it this way: Once Paul 

opted to hold the branches up with his left hand 

instead of using the sawhorses and you started cutting 

the limbs now off of that branch --

A 

Q 

Yes. 

and you said you did 25 to 30 of those 

10 branches 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

Yes. 

-- the last branch you did, is that the 

branch that Paul was holding when he was hurt? 

A Well, it was the last branch that we did 

because he did get hurt. 

Q That's what I just said. 

A Yeah, we just stopped. 

Q Let me say it again because I want --

A Yes, I agree. 

Q Let me say it again. 

A Okay. 

Q You gave an estimate of like for 20 minutes 

you were cutting these horizontal limbs off of a 
.::. "'" ---·---~ 

branch that Paul was holding overhead, remember that? 
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7 

A 

Q 

A 

Q 

right? 

A 

Q 
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Yes. 

You said you did that for about 20 minutes. 

Yes. 

And you did 25 to 30 separate branches, 

Right? 
' 7:'.:>J'C<."' c:.. h. '. 

. C 5 -t ¼ ,.._ A t v'<'\ l \/\. y €,,/' • 
- 1,,-e.::> 

Estimating, yes. 

Okay. The last branch that you did in that 

8 fashion, is that the branch that Paul was holping when 

9 he was cut? 

10 A Yes. 

11 Q Oh, okay. Because this is why I was a little 

12 confused. You said at around 12:00, and I know we're 

13 just doing estimates on times, but you said around 

14 12:00 you did -- for 20 minutes you cut those 25 to 30 

15 branchesi so I thought there was something else you 

16 were doing then after that by the time Paul got hurt, 

17 but that 20 minutes is inclusive of the time of his 

18 injury then, right? 

19 A 

20 Q Okay. So really the time frame you gave me 

21 from the time Paul arrived at 11:30 until his accident 

22 was more 50 minutes; does that sound about right? 

23 A It's really hard to recollect the time frame 

24 when it wasn't relative at the time. There was --
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I understand that. 

Let me finish, please. There was no time 

3 frame of getting the job done nor was I aware of the 

4 exact time that it happened because what was most 

5 important at that time when it did happen was to get 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

him to the hospital. 

Q 

A 

A 

Q 

I understand. A.!"· ~::1 .::-t t,. 1~ 

o]:.:·.,:"\,s: ·t;J 
And the only time that And the only time 

Okay. 

That's not what my concern was. My concern 

was you gave me an hour after Paul arrived is when his 

accident occurred but the time line we gave was only 

50 minutes by the time his accident occurred. 

A 

Q 

A 

Q 

Did you say 50 minutes? 

50. 

Okay. 

So I just want to make sure we're not missing 

some other element of work that he was doing. 

A No. No, we're not. 

Q Okay. 

MR. BARCH: I'm going to object because he's been 
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1 giving estimates all along, but go ahead. 

2 BY MR. MAST: 

3 Q All right. So under the estimates of time 

4 that we're giving, Paul arrives around 11:30, you 

5 start the type of work that Paul is holding the trees 

6 up by his left hand overhead as opposed to using the 

7 sawhorses around noon. You do that for about 

8 

9 

10 

11 

12 

20 minutes in your estimate a~d that's when he's 

injured, correct? 

A 

Q All right. So that last branch that Paul was 

holding when he was injured, that's what I want to 

13 talk about now. And that was a branch similar to the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 or more before that, right 

A Yes. 

Q -- that you were cutting, correct? 

A Yes. 

Q And you had cut these branches 25 to 30 times 

without incident, without any problem, correct? 

Yes. A 

Q And that Paul was holding the branches the 

same way in all those 25 to 30 times without incident, 

correct? 

A Yes. 



Dulberg 008031

1 Q 

Page 128 

Okay. And they were all being held over 
___ .-·=-.... 7·.:~:_,_. (::. 

2 Paul's head if Paul's'--5, s:-then they were probably -----·-/ 
3 what, maybe six and a half feet over his -- or six and 

4 a half feet from the ground? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.23 

24 

A They varied in amount of debris on each limb 

and height. As you go up a tree --

Q 

A 

Q 

Okay. 

the lengths diminish. 

So sometimes Paul is holding the branch 

directly out? 

A 

Q You've got to let me finish my question, and 

you can answer in any way you want but at least let me 

finish. 

So Paul might be holding some branches 

out directly out from his chest, some over his head 

just varying depending on height --

A 

Q 

A 

Q 

Yes. 

-- of the branch? 

Yes. Yes. 

Okay. So anywhere from four feet off the 

ground he might be holding a branch to six and a half 

feet to 

A 
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Q 

A 

Q 

A 

Q 
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Okay. 

Somewhere in and around just right here. 

Fair enough. 

Yeah. 

So Paul is holding with his left arm -- or 

left hand out from his body extending out the branch 

is from anywh_ere from four feet off the ground to five 

feet off the ground, correct? 

A 

Q 

A 

Q 

A 

depe- -­

Q 

A 

Q 

~-
The._ that you're going to make is 

So it really 

All right. A foot and a half or a foot? 

May I finish? 

Well, it's going to be best if you just 

answer what I'm asking and not try to add on every 

time. 

A (Inaudible) sit here through that. I'm 
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SO]fry. 

What's that? 

I'm sorry. It's just my 

Q 

A 

Q Well, that's fine. The question is this, 

he's holding these branches extending his arm out and 

holding them four to five feet off the ground 

depending on the height of the branch, right? 

A Yes. 

Q Okay. 

A ,Yi€~ 

Q So that the branch that he's holding after 

you cut it is going tctbe about 18 inches ~ong, right? 

The piece of wood that's in his hand after you make 

your first cut is going to be 18 inches long? 

A Mt e¥mrtrmrre.Wfi¥1WW!W1M9Mfi 11 
, ti-f 

4li&eii,fW;,,~~Wit--N\WJ4 tf¥iF+:P I ff.JI• 11 
~4• iiilliliil PPP Wfflt?PJt;lf · <§,,Ml 
fl&Miiii4AE•@P,,. - .. @@k@4Jt:ftfjfWilrsl&!Ml!il 

i+414WI 

~•·rw· , ~ •e+iM¥W•4W 
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FM 4iili4¥i_.jWWWkW :I i6il\ill4-i41th.1.i]g .. l • .tiW'1i\W'tr!fl:dfW-

,,,4¥:i,&WAAWJWJii -
..,,,, im 

A 

Q I got you. So he is not cutting -- The base 

of the branch that Paul's actually holding, you're not 

cutting that? 

A 

Q 

No. 

You're cutting the stems or limbs that come 

off of that horizontally? 

A 

Q 

A 

Q 

Is that correct? 

Okay. And the -- Although there might be 

limbs off of that branch all the way up to his hand, 
-~ 

:.·1.~~~ 
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A 

Q Okay. So when you"re done cutting that 

branch, there is still going to be some smaller limbs 

coming off of that branch at the top by his hand and 

that's okay, you can deal with it later? 

A 

Q 

Correct. 

Okay. So after you're done cutting_ 

horizontally all those horiz- -- Strike that. 

A'fter you're done cutting vertically all 

those horizontal limbs off of that branch, he puts the 

branch back and picks up another branch and you do 

that 25 to 30 times before Paul's injury? 

"-- :;2_0 /<·: . 
<; 

A Yes. -· 
Q Okay. The branch that Paul was holding when 

he was injured. 

A Yes. 

Q 

A 

Q Okay. And was it a branch like all the other 

22 branches? 

23 

24 

MR. CALLAHAN: Just object to form of the 

question. 
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BY THE WITNESS: 

A By way of species? 

Q No. ~jjW,,a,1iJ.~/;:f"lif':"".·· i";;F,,,$;,i. ,e .... .a,~~1lllJi/'El1"ti.~.··~-· "~.',,.1:.JL'€ 
~)4•"''''4.'"'W'''h 1'';f~~~~~~~~lW~7~~-

~~3/fitidffl-W~~·~tt¼@ij·-
A ~•~ ... · .·.' • : eoo~. -W.-·. ~E'r~.··. &4J..~~~W 

~~~~~f~'"f#W~~"F~~~Ji~~~~ 

~~ffi~1llf,lfM- ~-e
17 'T.i"i '"',l,-t'o \vt}~c 

lrrr!::d··v:;~ ~:r•:~-J½~~ ~A-~,~ o--~'"" 

Q This is what I'm asking. I'm not asking what 

you might -- what might have happened. I'm asking 

you, based upon you being there and I wasn't there, 

was the branch that Paul was holding when he was 

injured different in any way that you can tell that 

you recall than any of the 25 to 30 branches he had 

held previously without incident? 

Q 

:;f-- A 

Q 

A 

Q 

None of the branches were exactly the same. 

I understand that, but I --

I don't know how to answer the question then. 

Well, let 

The --

Hold on. You answered it then. 

know how to answer.it; you've answered it. 

If you don't 

So let me 

ask it a different way then. Other than every branch 

being a little different in size and thickness and 

anything necessarily different from that branch than 
__ " ______ ,_.....c-------... ~;•.-.-,~-,,,, ...... ,,-. .. , ••'' '• -.- . . ,. . . 
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1 

2 

3 Q Okay. And in appearance, the branch looked 

4 like any of the other 25 to 30 that you had cut just 

5 previously, correct? 

6 

7 

A 

Q 

Yes. 

Okay. And probably a similar number of -- a 

8 similar number of cuts off of this branch that Paul 

9 was holding when he was injured, you were going to 

10 have to make a similar number of cuts on that branch 

11 as to the other 25 to 30 branches you were cutting? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

Generally, yes. ---- . 

Okay. 

Okay. 

Okay. So if I'm going to draw a picture of 

the branch, okay, and we're assuming that's a five 

foot branch and it has limbs going all off it up and 

down the branch, right? Right? Correct? 

A 

Q 

(Nodding.) 

Yes? I'm waiting for a word. 
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I'm waiting to see what --

I'm not expecting you -- You don't have to 

follow my picture. I'm just saying if I'm --

A Well, I don't follow your description so I'm 

looking at the picture. 

Q Okay. Well, I'm drawing a picture myself 

to 

A Okay. 

Q -- demonstrate to you 

A I'll wait till you're done. 

Q No, I can demonstrate it to you. I don't 

care. You can look at it. 

This is a branch and then it has all 

these limbs coming off it in varying sizes, widths, 

and heights, okay? Fair enough? 

A No, it's not the description of what was 

being cut. That's why I --

Q 

then. 

A 

All right. You describe what was being cut 
, 1.,,{/11/., l) i ,J ::r .e, ", 

fl" "'0 -pr· e: ''\ 
The description of a pine branch or a limb is 

that it starts at a certain diameter, whether it be 

3 inches or 2 inches, and over its length, which is 

also varying, it diminishes to just pine needles. 
24 About increments of every and varying also between 
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6 and 12 inches are branches again that from the 

larger diameter where it was cut from the tree begin 

to get lesser and lesser as you go towards the end of 

the branch. 

Q 

A 

Okay. 

There is a varying amount of how many 

branches are on there because no tree is exactly the 

same, so I wa~ in conflict with what you were 

thinking 

Q 

A 

Q 

A 

Q 

Q 

Okay. Fair enough. 

it looked like. 

~. ,_ = ....-.."'=· .~~, ... ~~-~i::~:-.c,}·-?_«.;u·f~,i•:;'=--~4l'~f:,Y4'f1£-;~r.;t 
SO ~~£1:q;Ji -~'ll:~££f~Jg'~,;,[jJ713rll:Jt~Ja:t;~,..e-'~.'i'J 

~~t). 

Okay. -~:l,a:i:""S'~~~~aE~ 

~ 

eWB\ffflfffefflM~~ffli"""~? 
IN o>-1-J O ' ,:;; · 
'·------· 
Just to the side to the side of him? 

actually as you had 

All right. What you're saying is#-
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1 ~@.-~ --
2 A MiltliW 
3 

4 
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10 
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19 

20 

21 

22 

23 

24 

Q -- his left arm above and holding the branch 

while his right arm is aside of him so the G;;:JQ.,.@.™1-6 

~; 

fair enough? 

A 

Q Okay. And 

ho~l:'a~"i~,s-~~:@a~!l<l<@-,zi;.;;l•~~..,,;J,~-.....i'~~..li!.s>$-c C 

~el,.q,.w-~ 

A 

Q Okay. And do you remember lf~~J)'f~ 

~..,fiffi?-§t,ifiltrfmmret1tftillft:faft'!l 1
• 

2=~~ 
-~@~iii.Ii~~ I'm not saying going further 

down, I'm just saying at the 18-inch mark where you 

were going to start the cuts. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

:ff/Pll 
Made one cut? 

One cut. 

Okay. You got one cut? 

Very 

Hold on. 

I know that. 

Al 1 right . Bte))iliW;'ft~'v"l:2B~.'i,j'(i~,'fj''l§,&,t'.Jilie~;t'iI;siz:~ 
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Q How far down do you go? 

A It varies with how -- how far apart they are 

on the bran ch . i/,6;i/~~~-lia'\ili:§~ 

&_f,.ffiliii~ . 

Q Listen, I don't want to guess so this is my 

question, okay? Hold on. Hold on. We know he's, 

holding it at the top. 

A Yeah. 

Q We know it's about five feet, you said. We 

know your first cut is 18 inches from his hand, right? 

We know those things, right? 

A 

Q 

Yes. 

Okay. So my question is, based on what 

you've just told me now, how far down from the first 

cut that's 18 inches from his hand is the second cut 

on -- give me your estimate. 

A 

Q 

A 
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Q 

A 

Q 

Q 

A 

Q 

A 

Q 

All right. 

All right. 

Okay. 

Page 139 

And then &!€¾l.-. U"!&.,,,,@l'@ .. •'~ ... ,., .• ",ci,s. ct;?:.t:~.~t 
~~.:.e,'r:~c,·~~-q,4w 11#zl·n1#!fi~~~f4 

It looks like this. 

I got you. 

Okay. 

So what you're saying is, and I'm putting on 

my diagram on the same side -- hold on -- on the same 

Q Okay. That's fine. You can describe that. 
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A 

Q 

A 

Listen. 

And, again, the branches aren't aligned as 

you are drawing them. It's relative to me because --

Q Listen. The easiest process is for you to 

either say you know something or you don't know 

something, but you keep first leading --

A 

Q 

Sorry. 

Hold on. Hold on. Hold on. You first lead 

me down here and then you just say well, I don't know 
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1 then. Tel'l me what you don't know and I'll move on, 

2 okay, but I'm going with what you're telling me. If 

3 you don't know something, you just say I don't know. 

4 

5 

6 

7 

8 

,9 

10 

A 

Q 

A 

Q 

Let's start over. .J'-k:' s hol-d±ilg iils ~~-

Okay. So that limb is 18 inches down. You 

11 cut that limb off, that horizontal limb, and then you 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

go down probably on the other side 8 to 12 inches and 

you cut the limb on the other side? 

Q 

A 

Okay. What? You tell me. 

-~7t~~y;§i~~~~i;¥ij@~~@'~&l~~~'@?t.~~ 

Q That's what I just did here but we can do it 

again. Let's try it again. 

A Okay, but 

Q Hold on. This is what I'm trying to 
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1 understand and I'm trying to make it easy, but we can 

2 go through this. He's holding the branch up with his 

3 left hand and I'm trying to find out what distances 

4 you cut each of those four limbs until he's hurt, 

5 okay? I'm trying to find that out. 

6 MR. CALLAHAN: Excuse me. It's just that there's 

7 • -;3_,,c_~..><:,-<1... i),.__v-e_ t5 jV'o..l•l)"'-'2J i + .'-' f" a;,. 
a disconnect here.- 1,,..e. 90 e.s P~c-...+--er -1-"-"'"'- R.ec..,._\l. "''::J e-.. ,vcel"<l• '/ 

8 MR. MAST: Well, that's why I have to ask these 

9 questions. We'll get there. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. CALLAHAN: I understand. I'm thinking he's 

thinking that on your branch this branch comes out 

like - - ---~E~~e.§@~~~:l~®:'{i±i'~:5,E\-'l))]f-'--W l,-.o,.f-~-~i 9° 

THE WITNESS: ~]I 

MR. CALLAHAN: if I may. Then there's 

branches like this and this with the pine needles on 

them so he's cutting this one here, this one here, and 

this one here. 

BY MR. MAST: 

Q Are you making three cuts on one branch? 

MR. CALLAHAN: Four cuts. 

MR. MAST: No, I don't think that's what he's 

saying. 

MR. CALLAHAN: I think that's --
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1 BY THE WITNESS: 

2 

3 

4 

5 

A 

Q 

A 

Q 

I'm making one cut. 

Here, let me do it. I think this is what -­

May I? 

Hold on. Yeah, I'd be happy to. Let's 

6 probably do it that way. Make it easy. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

24 

A 

Q 

A 

Q 

it might 

A 

Thank you. 

We'll_ save about a half an hour of questions. 

Right. 

I was trying to get it described that way but 

'':> ~ be easier just to do it this way. • l)f2..~~-\-.::,r-e-~ 
1) I'\ .,. <., 7P' "' 

~s• ··' •· 'g;'f~lV~ "iziiit, _ _.,.,.. W ' t ~•ih'9!@l,J,Jti• •. ;,:;,,ae,,~•• • ,ea,,, ·'"i"i£/'Jc~- e Ve go 

time. I have time. -

Q You want some crayons? 

A I'm going to make a Christmas tree for you. 

That is a pine branch. 

Q Okay. Now, let me ask the questions here. 

A 

Q I've got it. See, your answers aren't going 
/_' ,.Jfl 

questions. J/t:c,·b'_:;;j;,~ :? 
f-!5CP fl.i"U _,-tk1"' J 

a 11 f i gur e d out . -----])(Pe;; :-r tJ.,"'
1 

help unless they're after my 

We'll get it 

All right. We' re going to mark as §''9Ji;~;g 
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1 A Thank you. 

2 MR. BARCH: You'll have to call it a -- It's a 

3 single branch, not a whole tree. 

4 THE WITNESS: Single branch. 

5 MR. MAST: Okay. It's a branch. All right. I'm 

6 sorry. I'm not good at these things. 

7 BY MR. MAST: 

8 Q All right. That's a -- Obviously it's not to 

9 scale or anything, but it's just a drawing of a pine 

10 branch, right? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Correct. 

Q 

A 

Q Okay. Different sizes, different amount of 

limbs coming off them but that's a representative of 

those types of branches, right? 

A Yes, it is. 

Q Okay. So if we look at this, the base is 

obviously going to be wider than the top of it, right? 

A Yes. 

Q 
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just do that? 

A 

Q 

A 

Q 

Yes. 

So we know what words to use? 

Yeah. 

Okay. So I'm going to put TOP and BASE. 

So we can refer so that we're using the same language. 

A 

Q 

ftffl,'l(:;J,@;,.$~~~,!if&?1Bf~~~~Jffil~,_sfili0.riuta+Jffie~0±~w 

t,rtl\\W.iir~~@"ft~ii'.lf#'mif 
A 

A 

Q 

A 

Q 

~ 

Because it's 

Hold on. 
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7 A ~ 
8 Q ~ -~~Bti::f'd!jri.~1e',;ai10~~,Bil¾,t::Qll -- · · ,,_ _,,__ -~ · · · ..,,.,......._ --~-"'~•.:-rv 
9 

10 A 

11 Q 

14 A ~ 

17 discussed? 

18 

19 

20 

21 

22 

23 

24 

~ . . A 

Q So you're basically at least on this 

demonstrative drawing, ~ei~~~~ey>ffi/aii:ft~~:;Iil.ffl• 

~~fit~~~~a~~~ -~iJilf~~ri 
~•""''1•! .,,.,. ,n ,,,e;. •·"!";,,;,=., ""'"'"'t$!dfil"!l/j,W!e11,;w,1}~.-w.·. "t:-r:re·-gro- u:1'1"'1c'0"8.s."""-=,,:,--" C•'-0.""'l'if6W"'"'~ · ,. 

A~ 

Q Okay. All right. That did clear up about a 
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1 half an hour, so thank you. 

2 A You're welcome. 

3 Q Okay. And I'm sure they weren't all six cuts 

4 every branch, right? 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

A 

Q 

No, they varied. 

~Jd,i~~Wifttfffe¥¥if\\@? 

As far as -­

There's no average. 

Okay. There's maybe six, eight, ten, 

11 something like that? 

12 A There's no average. There's no way to 

13 average it. 

14 Q Okay. The branch that Paul was holding when 

15 he was injured was a branch like most other branches 

16 although in different sizes, correct? 

17 

18 

A 

Q 

Yes. 

Okay. And you're telling me you made four 

19 cuts until he was injured? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Okay. On the fourth cut? 

Fair enough. So if we just start with that 

24 one branch that Paul's holding and discuss what you 
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did up and to the time he was injured, ~ll'.lip2'~rSJ2i 
-i..:i :i;;s,t;, ..... ~sl;l'.~,t;;i{ta'St:t;~:t;, ifi:&llt;.ffie~±~ta:I;;;i?.lill11b',,:fil:f&~·:™":ht=>:.s _ ~~·lj~~•--' ,_ ''· . ~~-~.c,,,,c __ ,_.,_.. __ ,,___ . . __ , __ ,_ __ ~,.,_.,,.,.~,.,.,,.-~,f/'-..,:•'·',"'•t,f.J~~ 

A 

Q What happens when you're going from the third 

cut to the fourth cut that you believe is what caused 

Paul to get injured? 

far. 

A 

Q 

A 

Q 

A 

Q 

Can I stop you for a minute -§~-ljs@~~ 

What do you mean, ~ffl949--

41km 

Okay. 

So when you say -- I don't want to jump too 
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"'~-? 
A 

Q Okay. All right. So you're saying the 

fourth limb that you're going to cut, that limb is a 

little more weak, it gives a little bit more than the 

other three that you already cut? 

A 

Q Okay. So if we -- Hold on. If we define 

then just so we know we're talking the same language, 

the branch is the solid continuous piece of wood that 

Paul's holding whereas the limbs are the parts that 

come off of that branch. Let's use those terms, okay? 

A The limb is the larger piece; the branches 

are what come off the limb. 

Q All right. I'm sorry. All right. We'll do 

it that way then. Let's define it that way. 

MR. BARCH: Don't you watch that show on TV, 

those Ax Men? 

MR. MAST: No. No. No, I don' t . 

BY MR. MAST: 

Q So let's put that on the -- I'm going to 
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1 write that on here so we use these same words. 

2 Because I don't want to change the words so I put on 

3 Exhibit 1 here branch for the little parts that come 

4 off the main limb. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Fair enough? 

Yes. 

That's what we're going to describe? 

Yes. 

All right. So what you're talking about is 

so we use the same t ermino 1 ogy, ~ 4kj,·iii1~~B9 

1ii8. :©'~S::,i,illi'.®"!!l["df1ii1.tcc1-©if1,@m·~~;~a~ti'im~~e's'1E~m,;1;;:~~Bil»1:;,1&,!il\ ~ .. - ' ·"~·· , .. ~::.~~~~;~- --~~~~;.~~~.;;";'jfE!!Ji" 

A 

Q 

A 

Q Okay. So what you're saying is after you cut 

three of the branches off of the limb Paul's holding, 

the fourth branch -- What happens with the fourth ..,,yt-,,..j 
,> ·,¥-> \);e, -:)(i..GT>Y O ,.,;o--f ~ 

branch? ~": ')'i"-e,.A ..> ,s a-. · ✓; .. j I v- g~ ,J" . t,rl 

A -iiil@~~iii8-&~$~¼~i/1 
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. .W v f<'i'-
' ~ . ,.,c""' ~ _ ~e, -l'~« 5,.,_~ :'<~ti: . , . 

1 

3~ ~-'. hiJI";'t'atI~'B.J¥~~it'o09 \G:%et1' ;,i!!fil;J.(e~• c:ur ag:a:;g. ~:iJ;Q:1:11:j:;,ane~1Sj,;§4~) 
~i · : •~'..:·~: :, ~:~.,0;.;,;.;=,;::~ ;-···------=~ ~ .. . . . ~;s~• . '"' • '"' 

4 ~ttl,,c•want;;amg,rclt,:0~:,W-eiTIJ2'•"'Rl'eli$Jl~®\fc'1'i!'0• ,,s,m.j.ffi~,jjg•!lj.(;;i,'ffi]F -·, "'' -,.,-,,_,:·.i.\•;."t.-:
1
'~;,;1<-••1''-'"·-'·:t:tt " ~~c,,.- .. -- ·:..-.~~~~~'-'_.;_.,..,,.:.__.,~ · · ·· ~;:,;:.a. . " -. -..,__~-

5 :ilii,il'i11h~Jai@fi'™1,lQQ+Jfi¥ao~~-~¼efrffitlt-lJ• 4 UI 
6 ~P£i8 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Okay. Okay. Now, when you're saying Paul 

went to -- what did you say? -- support it? 
1.-'""'b or- p:-o-"'--c. \r....: 

A Yes, support ·t---- ~ l • ;cc--

Q What was he -- Do you know what he was going 

to do with his right hand? 

A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

~-~ .. '':'@'''•'~ii<"''''""~ ... ,. .. w . . . . .. '"',c:,,.::,;••v•,"•'· -,,i;si·\,,,,,,,;;;. ""' . ~ 
, '1 ._.,~·,.1W;_j;1,;"·,.-.'.' ~·:E51.i~--~:-~'lP~?Wfle:Bt:~1-~Ji)e:i~,u'1'::tl:~::.·:~ wa:1:)..:.£1'..-~S:'-:~·-~--'" ,1 ,; ';. ~ 
- """"-'-.......... -~ ---...:-.,..-,,._,_ •. ,..,,....., .. _~ ..... -~:.~,"""--.......,.~---·- ~--~_:;L-1''> 

lfl, • · ~"'"'si-;!li?;.1$;:¢>,,,,o·· 'f·" '"" "''e"'f!i!Jffp'i'!Ei!."1JI .~,}~,_·~~~··"-.; .,. ..%--cl.d"l:::'.L'.S.~:..: .. :>"ct~~~£-:".\,:.'· ,;;1..1t1J.:'.;I.J! 

All right. 

So let's talk numbers. 

L 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

~~~~:ltr: 1:t~~lJ:<:e(Lfl"~Q@d'.1c"?EJ -
A m&J. 

Page 152 

Q <Wi-1#i~~"di[0~~~~1;].~'t~J;g~,m.t't/gl,~,§,V-•e 

-fil'i@l;?CA4[jj,lii4ifilG1.i!IL.1i&4?UJ\Q.:; I -Rit~laW ~~~ ~ 
,,.--v> 

A ~~-~1'Ptti .... '§Ulff_W!lffW_ 
~,;,i\!tJ/iilii\iM!!iiik!~ffel&;\\,;;,,.a ~2.:r.i , .. ' ~~~ -~ 

Q Okay. 
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Q 
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All right. Hold on. 

So when you 

~~~~1t,j1/Gffl~iii~~~M•1•,it•~Eif P 
~y1,m:~ti:~a.a1ww~~~~'a•r.ii!.,,~,4,®~11½i~.jM@.1'4,11.i\,"1£~. -~ ,- ·• ~, t,;; ·· c,, ·••f\'·co':j_·,'~"""'iJ'-~'\,"""· 'lo.-, ·s '>':'•'6 ,-'.l'•.~i/'-~+0-~'~'-'\G:;;.,,,¥jlf,.,~ ... '"i'f ... _. 

411Gibj4 
=-

Q Fair enough. Okay. 

first attempt to cut that fourth branch, was his hand 

there at that time or was that after you tried to make 

that first attempt? 

A 

/' ---.~ 
I ,·,. ,,': 
-..... 

f 
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Okay. ..,., ™""''='""''""'""'' ••·= . •+s,·"'"==,;;(",,.,,,~ '"""''"='~-1. o·a."'""ffia~~ .. ;,:~i-!;:<1[@)±p~~!l~G°\id§¾~~1a¼e-¼1~~1%?WF 

~3)~ 

-~e:fil'.M@:tx2g;,u;Scisc,,r.ib~,n:§ifl~~Vsfellit&iffl#8©;:~as'@;1'i2~ ~W'lllf'1~·,.,_,,fM!'.:: -·~,-:,...;o."Y,:[k,#:1-:-:.,q-~y,~;;''il'i~'\·.·§\;&i;.'f";·{;1!,i;1~~--a{W'Y"' 0 

• -- -~ - • =--~_..,_ __ _ 

All right. 

ti~lt};;f';-Jl'l~t~F-~~~;rr'"t1:'tt'i:i1:"i1'Jfe~~f:me?:Jt.d;8;&eJ·1,ii',,l;l,e 

~1iif"•h~.r&~'."'tf-elz:f1t~qrt:1.1w~~,~~eJi,::::;:::;~~sa.t/?;tlf~;,f?,tm'eSfxliati 
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i ·-~.r· 
. ~..I"-¼, 

,,· .. >. Page 155 
l / /"--

,am1¾1s'~<¼liiil~~~J?!¾,,,Bilaa~~ill-•w++""d -
~~~'!:'.!l\~R~~~~iWHJz1U 

~$¥5,€1)1&J!tl@"eJt;,lt'Js~:;t•~~LliB - ~~;: ~ ~~! ~j°:, ~~~i-:+-

Q All right. 0 + c,i,..__,,_~~ wO..:S 1...c'-f-1-e~ 

A 

Q 

Just 

Hold on. You're going way too fast for us 

and we're going to have to repeat the questions over 

and over again and if we can just go step by step, 

okay? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay. 

As he 

Okay. 

So you immediately did it then, right? 

Say it again. No, just the last part. 

I know. I get it. Your first attempt to cut 

the fourth branch to the second attempt to cut the 

fourth branch there was no hesitation, it was just 

tried to go down and get it, ~~ 0 §.-h'dctfien:C,'it.'01ia£iaentl 
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A 

Q 

~~1l!E~~t8'.li~i:;:e.~ 

A -~~~~~"Jji;~tJ.l:'.¥.@ii;clFC:~1%1,sz~ifila~th~e#kam.d,,gwii,]l 

Q 

A 

'G \ .,__vV--t o,.:; yAvl..--

Right. 

Yes. 

Q Okay. f~g~,;;;;J¾~zili~~'Ji@.'i - - ~i%t~.iJ~i:Kz2Ri'JJt~at 

~21:,~,,;;i;,li;i:~I~~~-"':W:as1~~$,&id~Smt~aiJ.@.ot@];)j';,up:~;ii'.~~;.,'ffi 

A 

Q 

A 

Q 

,. 
l!@,l~i@}W;~~,i~§l!.0-ik~. 

Did you know it was on the limb? 

Yes, I did. 

Okay. 
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1 Q 

Page 157 

Listen, you gave me five minutes of why you 

2 don't know. Just tell me you don't know, that's fine. 

3 We can move on. 
"'? 

- ' 4 A I 'm sorry. It's my character. I'm v;r,y ,.\J;;( -l • 
\v '- r,i,., t· "ltt,}Y 

5 

6 

7 

8 

9 

10 

11 

inclusive 
. . . -.: ~--' .,..0 e, t"-"" i· .:,_,.,. ,.• · · ./ · 
in my answer descriptive. - -' 

Q All right. Well, I'm just trying to tell you 

you don't need to do that. 

A 

Q 

A 

Q 

And I'm working on it right 

All right. 

I'm 
..\' '1 .... - . 

glad you -- .,.,..,:; 

So the question is, and I'm not saying is it 

12 five minutes between the time you first tried to cut 

13 it until the second time you cut it. I understand 

14 we're talking seconds, okay. My question is --

15 
. ./V- '° -'':l "'"~ '-\ l L ,-.o.f ,rv . .I.-:, 

b<~~R;";{e.'!li'!@"!i\Si1. - \ , (jv'- " 131<"". .tff""' 
~~~ = ike, ,_,._ tl°i,v-' U"-t \\t1,~ 

16 Q All right. Milliseconds. Fine. My question 

17 is, when you went down to cut that fourth branch the 

18 first time and the tree bent --

19 

20 

21 

22 

23 

24 

A 

Q 

Yes. 

-- and you had to go down right away and cut 

it a second time, when you wept toward that fourth 

branch to cut it a second time, when you went toward 

it, was his right arm on the limb at that time or was 

he off it and going toward it to hold on to it? 
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<J [d-\.,@li@Je,.x.Jd-c C stt;;;;-IQ!ilikblii4h@iiff¥~!ylm13JatwJ!itJJJm@ 

W!ilffliiiiiii'~ ... ~~.-,.1 

Q That's not my_~~stion. My question is this; 

I'm going to say it again. My question is, you went 

down to cut that fourth branch off and the limb bowed 

so you went at it again; and my question is, ffi•lfiifitdl 

.-.~.~sm.Jiil&!J!&eig@1/iJ.~!f,,Ji;§i,i,i~~ 

A 

Q 

A 

Q 

In time? 

Yeah. 

Okay. So that simultaneously you're saying 

when you're going after that fourth branch the second 

time 

A Yeah. 

Q Okay. And do you see him as he is moving his 

right arm toward the limb to hold on to it or do you 

just see at the last second when your saw is going 

towards the branch? 

A 
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Q You've got to let me finish the question. 

A I'm sorry. 

Q We"re going to be here all day. Your answer 

·. is you did not see his hand motioning toward the 

limb his right hand motioning toward the limb to ,---

hold on to it, ti·i.+-11.fl .. J&Jii •ffl-~~ 

.,~~~-~~­~-•11 f' ") ~,..,c)v-P'•-4~ .,,.j 
A @§ii·,.. \l<£ ~ t;-\t:>i;i 

Q So the time -- Simultaneously when you're 

cutting that fourth branch, that's when you go through 

that branch and then you end up going into his arm, 

correct, his forearm? 

MR. CALLAHAN: I'd just object to the form of the 

question. 

BY THE WITNESS: 

A You're leading me into cutting him and that's 

happened. - 1 €':; 
.. ~ 

I ~-I not what ,-t" {},'~' -, 
o.J ""- , 

Q Oh, I'm sorry. . .Yi ~1 ~ 
vJ'v-? 

A I feel as though I am.-
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' I 23 
I 
! 
i 24 

I 

Q I get what you're saying. 

Page 160 

I'm sorry, maybe 

that wasn't the way you wanted me to word it. 

try to word it differently. 

I'll 

A Thank you. 

Q You're -- At least from what you're saying 

is, you are motioning toward that fourth branch a 

second time in attempts to cut it so you're moving the 

ch~in saw, as you said, 

A 

Q 

A 

Q 

A -~· 

in 

A • r 
"r·, 

~..J:J-e-t brancy ~;g;igg fgr,v©cri,L,m~ 
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A 

~ ~ .. =.J..h>.~"'""'""'.e.. 
-~~~~ 

I'm sorry that I can't just answer your 
, _,..: \ l e ec ~ °' a.Ge er+ 

question but it's -- the description is -- f'."~~\:J:-4-:BJ,,,,...-e> 
Vi C, -h, Ir'-

Q What do you mean? 

A The description is not fitting the instance 
---=--- · · · .,, c~. -+--:7~1 r-2... s I. ,2'.( .. fl , ? 

that happened for me (per se:-:--·c..• -...... ______ .. .--·--

Q 

A 

Q 

A 

Q 

A 

Q 

Put his arm movement aside for a minute. 

Okay. 

Okay?· 

All right. 

That's happening simultaneously; I understand 

17 that. 

18 

19 

20 

21 

22 

23 

24 

. A 

Q 

Q 

Yes . Okay. 

And in the process of moving the chain saw 

forward to cut that fourth branch, that is the process 
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Page 162 

that takes your saw blade into his arm. Whether his 

arm is moving or not, we can -- I can ask that next, 

but s;.:::;;;:,,g;;g~~;,;:¾~~~~¥ 
~~•"""'-,.,,..;:----=--------'- -a•'~ - - ~~.1~~A~~~ ~---"'-'!la""""'"-"""' 

MR. BARCH: 

the question. 

I'm going to object to the form of 

It's also argumentative. Go ahead. 

7 BY MR. MAST: 

8 Q Go ahead. 

9 MR. CALLAHAN: I'll join that objection. 

10 BY THE WITNESS: 

11 A 

12 

13 

14 

15 Q Okay. 

16 

17 

18 

19 

20 A 

21 Q Okay. 

22 (A short break was had.) 

23 BY MR. MAST: 

24 Q All right. Finish up where we got this tree 
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now. 

A 

Q 

A 

You're not out of control, are you? 

Q Okay. And you're wanting to cut it when this 

happens, right? 

A 

Q Okay. 

A 

A 

Q Okay. 
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A 

Q 

aS~:!0Ji'tl~<;r~Jiilt:~il,~"<a7fl!!!l!El'Btell--

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Is that correct? 

(Nodding.) 

Okay. Is that correct? 

That is correct. - 3 >< 

Okay. Okay. When he gets cut, what is the 

12 first thing that happens? Does he scream? Do you say 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

something? 

~~J~I/ift1:~~$~~~? 

A ~~~'JBP . ~J:l:~:Y?.:'.§il;'§:c~',.,.,-

Q And what do you mean by no? 

that's not happening or what? 
./" 

A 

Q 

A 

Q 

A 

· '; ,,, · ~ ·~ ~i~~~"Si'it&1~lf?pdPw~~s~~l©l~l}~ 

Q 

A 

Okay. ~;i'.li](e,;1;£:$:~~&~~? 

~ ~'iiSft!t~if'ci;~@rQlJ 
Yes what? 

. ---...,__•~~., ,G· ,·, ~ 

Let's go what? f
v• .. ,Y•' ··. 

. - j ,, 
' 

• 

~.,,..­
,,. . ( 

4;_ ' ... , ✓ 

' . ;J 

l. ,_•J 
• 
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1 SE/lli!~~Q1"\/1itilli&'!o}:3'g;_q:;,Jt!§,'"'·W~l3_gftos:'p1±::f!'i'\i~~"":~#{@l,l_'ttw:}:1~z::nwg's<i',~~;;tg~ 

3 

4 

5 

6 

7 

8 

9 

Q That's the first thing that happens once he's 

cut, right? 

A 

Q 

Yes. 

And when he gets cut, are you able to see the 

chain saw making contact with his arm, or how do you 

first discover he's cut? 

A It just looked like I could have nipped him. 

10 It was so close that it looked like I could have 

11 

12 

13 

14 

15 

.16 

17 

18 

19 

20 

21 

22 

23 

24 

touched him. 

Q Okay. 

A That's what I 

Q All right. Had Paul ever held a limb before 

he got cut with both hands before this? 

A No. 

Q Okay. So you did not expect him to do that? 

A No, I did not. 

Q Okay. And after you say no and he says yes, 

do you guys -- do you basically put the chain saw down 

and get in his car and go to the hospital? 

A I threw the chain saw down and got in his car 

to go to the hospital .. ,, · j' ,,: \ 
C t)...·t 

Q Was he bleeding? 

t :~~t"'\C 
,z 
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Page 166 
1 A 

2 Q Do you know -- and, again, I don't knows are 

3 fine answers. I'm not trying to imply you know things 

4 but I just have to ask. Do you know how far or how 

5 deep the chain saw went into his arm? 

6 A I could tell you pretty accurately. I was --··· - -··. - . .,, ___ . . ... -·---.. ----· ---·-· ----·· --------___________ ,. __ 

7 
I 

there in the operating room . .} It never went past the 

8 
---·----·· ' ,. ··- ' --\'\. '. ·; .............. ~:. - . ~ '. - . _,., ,,.,-- ' -~·"' 

epidermis. - A·•\ "'f,-. E-- Vt:'...:: q-·· ...:,-: '"'' •· ,- -r" ·~ / 1, \, .--·/\'( (: 

9 

10 

11 

12 

13 

14 

15 

Q What do you mean, the skin? 

A 

Q 

A 

Q 

A 

Q 

Yeah. 

Did it open the skin? 

Yes. __ -; 

And it was bleeding? 

Okay. Well, I mean, the doctors will be able 
16 to tell us how deep it went. Are you telling me you 

17 have some kind of medical ability to tell how far it 

18 

19 

20 

21 

22 

23 

24 

got cut? 

A 
/' 

I'm educated to a certain extent and I was 

educated there in the emergency room and I heard 

everything that was being said and I was shown and 

even Paul said look, and I was right there the whole 

Q You don't have any medical education or 

·}, 
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ex-

A 

Q 

You don't 

you? 

A 

Q 

cut that 

Page 167 

No, I don't. 

Wait. Back and forth here, please, please. 

have any medical education or training, do 

No. 

Okay. So any type of depth of incision or 

you would be talking about would be just 

based upon what you saw visually, correct? ~ 11,...._ ..._,v 
el- 1,-,.-c. ,r-vs-r 'S'=< ~ 

,"-c'-'~""' •.. ,-rl-.-"-- GIL- C\--J!,e A It was visual, yes. - ,....... Qf'<-- , - ' , 
-'< • . ,e-..1.er-i+1,-.,"'1 

Q You never went with your finger inside the 

wound? 

A 

Q 

A 

Q 

No. 

Or any type of object? 

& No measuring devices were employed, no. 

Okay. Did you hear the doctors talk about 

how far it was cut in? 

A 

Q 

A 

Q 

A 

Q 

A 

Not deep, that was their assessment~;, 

Okay. 

Okay. 

It only hit the 

/.\ ... D ri 
fascia; they 
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1 said. 

2 Q All right. Do you know -- You've known Paul 

3 a long time before the accident? 

4 

5 

6 in 

7 

8 

9 

10 

11 

12 it 

13 

A 

Q 

any 

A 

Q 

A 

Q 

A 

was 

Q 

35 years. 

Okay. Have you ever known him to be injured 

way before this accident? 

Yes. 

Okay. What is that? 

A car accident. 

When was that? 

I cannot put a pin date on it, but I can say 

over seven years ago. 

Okay. So maybe around 2006, somewhere around 

14 there? 

15 A I am guessing at that, but I know that there 

16 was an instant which he was involved in an accident 

17 

18 

19 

20 

21 

22 

23 

24 

and he also pursued. 

Q Okay. Here, listen. Just follow me. If you 

follow me, we'll go where we need to go and get there 

fast, okay? 

A As I said, it's a struggle because of my 

character. 

Q All right. 

A I'm descriptive and inclusive. 
'---
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A 

Q 
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Fair enough. 

You don't have to keep correcting me -- or 

All right. Motor vehicle accident about 

2006. Were you in the accident with him? 

A No. 

Q Do you know what injuries he suffered in that 

!A, ,,_,,_r,,,! -t- k .' ~- 0 #o..d "---., ~ 
auto accident? J)fW e. Ho vJ ~ ~ ~ ; i:i l ecS k) ~ 1 

A Nerve damage to 
/ rtU>" 

the left elbow that was ~i 

Q 

A 

Q 

elbow? 

A 

; • a- • ••--•• 

In this case you mean? 

In that other -- Yeah. 

Did he ever have any surgery for that left 
,~-( ,:,\ / .. ,.,, ' _; ;. . .,- ~ 

~-4'! Ji:·· ,.:.-1 .. ,•,., 
/ 

I know he was poked and prodded. 

know if he was had actual open surgery for it 

' ' 19 though. ,.- \..\.·,':,.. 

20 Q Did he ever resolve that injury up until the 

21 accident ·in this case? 

22 A I don't know. 

23 Q Okay. Other than a left elbow nerve injury 

24 in a motor vehicle accident around 2006, any other 
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1 injuries from that motor vehicle accident? _: '- .,- ':' ' 
;;:.;d:.;"c ·~ {h· 

2 A I don't know. ;..:.< .· 
c,.c/--Ci•\ b :.'_'3 :::..~,. 

3 Q Okay. How do you know about that left elbow 

4 nerve injury then? 

5 A Because he showed people and talked about it 

6 

7 Q Was it a different location than where he was 

8 lacerated or cut in the chain saw in this case? 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

Yes, it was an entirely different arm.-- 1 :· 

Oh, I'm sorry. You're right. I'm sorry. 

wasn't thinking that far ahead. Good. In this 

case -- In this case the chain saw was the right arm. 

In that case it was the left elbow, right? 

A Yes. 

Q Okay. Any other injuries other than the 

I 

1 6 motor vehicle accident? 

17 

18 

19 

20 

21 

A I'm not aware of. 

Q Okay. Any other prior prior to this case, 

any prior injuries to Paul? 

A 

Q 

Not that I'm aware of. 

Any prior conditions of ill health with Paul 

22 before his chain saw accident? 

23 A I'm not aware of any. 

24 Q In the four or five year let's say -- Strike 



Dulberg 008074

Page 171 

1 that. 

2 In the five years before this chain saw 

3 accident in June of 2011, was Paul in any way disabled 

4 
11
0-r;_ limited in what he could do 

(/~ .. 
5 /"~.~A I don't know. · · 

Ii Y' ~{,,, ' 
~1 'i.o ,., 

6 t•~~Q,< Q Okay. Well, to what extent you do know 
Q; iJ h( 

7 J~rwhat extent your contact you've had with him, you're 
~v' 

8 (/ not aware of any;· fair enough? 
ii, 

9 Correct. 

to 

10 

A 

Q Okay. Are you aware that Paul was under any 

11 

12 

13 

14 

medical consultation or treatment in the five years 

prior to Paul's chain saw accident in this case? 

A I am not aware. 

Q Okay. After this accident are you aware of 

15 Paul receiving medical treatment from time to time for 

16 

17 

18 

19 

20 

21 

22 

23 

24 

his right 

A 

Q 

arm laceration? . ~ 
- \,\,0 . 

. ....,, .,) - 1' (l.,>.-'\ <P 
Yes.~,. 

How many times -- Let's say in the month 

after this chain saw accident, how many times did you 

see Paul? I mean, was it every day? 

A 
-· ..... '",. -. -----------·-------: .• -;:.=-.,._, 

No. No. Maybe• three or four times sine~·--, 

this accident I've seen 

Q Total? 

A Yeah. 

y, 
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9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

then? 

A 

Q 

A 

had given 

Q 

A 

Q 

make sure 

Up until now? 

Yeah. 

Page 172 

Oh, I see. So it's been very infrequent 

Yes. 

Okay. 

Just the instances where we exchanged what I 

in the bE:ginning of this deposition. 

Right. 

Those are the onl.Y- times I spoke to him. --~~ . 

All right. So let me summarize that just to 

we're clear. What you're saying is, I'm 

assuming before the accident you saw Paul a 

right, or not? 

A I wouldn't even say frequency. From time to 

16 time. --

17 

18 

19 

20 

Q Maybe once every couple of weeks or 

something? 
-,. 

A Yeah, ----------' that's honest. That"s fair.· 

Q All right. So let me word that all out then. , .. 
~1•.i 1 

21 Before the accident you were seeing Paul every couple ,._ 

22 

23 

24 

of weeks maybe infrequently; fair enough? 

A 

Q 

Infrequently, okay, yes. 

Fair enough? 
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1 A 

2 Q 
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Yes. 

After the accident you saw Paul only on those 

3 occasions where you had words with him that you 

4 described at the beginning of the deposition? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

times? 

A 

Q 

A 

Q 

A 

Correct . ...-, 

Yeah/ 

Right? 

Okay. 

four 

With the exception of the one time when he 

did come up to help me work, but we didn't discuss 

anything that had to do with the case; 

to 

Q 

A It was after the accident. He helped me do a 

roof on my 
· ,-,-1 x- ,,, e,o.. '[ D Re ....-o ve. 5 ° ,.,_,, S;.,, i "'"' I -e S , 1 

h - l,. ol-- 1 - I '" J. ;L ... n w Iv-,:,~ ,..v ouse. · f::1-<r...re,, v'" ,. ,.,._::,c,.,"-_,,_e -t-o ,-.,_~ •+ ,_ H-" j 
o.-- qbo"t- o,.ce,,d e"'- -. i ~ N-

Q c,o~ w So it's different than the four times we rc.f'P 

talked about at the beginning of the deposition? .,
0

~ 1~ S 
/ ,.., 6 ,i--, 

A Yeah, we were talking about conversation and 

this wasn't really conversation. It was -- we were 

just working. 

Q Okay. So that's why I'm trying to get this 
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1 summarized. 

2 

3 

A 

Q 

Okay. 

After the accident we talked about four 

4 different times you had a conversation with Paul about 

5 various things. We talked about those, we tried to 

6 

7 

8 

9 

10 

give approximate dates and things. 

A 

Q 

Yes. 

Okay. Other than those four conversations 

with Paul, you said there was one other time you 

had you were with Paul after his accident and that 

11 was to do a roof? 

12" 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

My roof at my home, yeah. 

Okay. When was that? 

It would be October. , 

Of what year? 

2011. 

Same year as the accident? 

Yes. Yeah. 

All right. So you did 

do roofing work on your house? 

A He was helping me tear it 

Q Okay. Did he have any kind of bandage or 

brace on his right arm from the injury in this case? 

A No. 
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24 

Q 

A 

Q 

A 

Q 

How many days was he helping you? 

Just one. 

For how many hours? 

Five, 
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Okay. So you're saying after the accident in 

October of 2011, we're talking maybe about four months 

after the accident, Paul helped you on one day five to 

six hours to pull your old roof up off your house? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

Okay. Was anybody else helping you -­

Yes. 

during that time? 

Who? 

How do you spell that? 

SH OS HIE. 

Is he still a neighborhood friend? 

Yes, he is. 

Where does he live? 

Two blocks away from me. I can't give you 

his address; I don't retain it in my memory, but I 

know where he lives. I could submit that to you at 

later time if you'd 
. _ ?I e,_c,,SG 

like. , vo 
Q Very good. 

a 
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MR. BARCH: I need to at least go on record that 

we started around 1:00. There's been some breaks, 

it's now 3:45. If Mr. Gagnon's attorney is going to 

stick to the three-hour limit, I need some time. 

MR. MAST: I'll try to wrap it up. 

MR. BARCH: I know, but I don't want to get to 

the three-hour point and have the plug pulled. 

There's only 15 to 20 minutes left. 

MR. MAST: Well, I guess that's -- that's -- I 

mean, we didn't -- Hold on. 

MR. BARCH: Well, I think you and I have a duty 

12 to share our time. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. MAST: Before the dep we didn't really 

discuss this so it's fair that you bring that up. I 

don't know if you have a lot, but I'm trying to wrap 

it up now with me. I don't think I'm going to take 

the full -- I don't think I'm going to be a half an 

hour from now. I don't know how much time you have so 

is it -- do you have a lot of time or are you just 

looking at 10, 15 minutes? 

MR. BARCH: Yeah. 

MR. MAST: Yeah, so we should be fine. 

MR. CALLAHAN: Yeah, during the break Mr. Mast 

and I discussed this. We're told the deposition 
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1 started at 1:12. He said he'd wrap it up so you 

2 should have time. 

3 MR. MAST: Yeah. 

4 MR. BARCH: Okay. Good. I just want to make 

5 sure we're all on the same page, that's all. 

6 

7 

8 

9 

10 

11 

12 

MR. CALLAHAN: If you go a little over, I'm not 

going to jump up and scream. 

BY MR. MAST: 

Q Anyone other than Mike Shoshie, you and Paul 

that was assisting on your roof at the time Paul was 

helping you? 

A No one else was assisting but there were 

13 witnesses that seen him helping in those duties. 

14 Q 

15 was that? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

That was my next question by the way. Who 

Where does he live? 

In the neighborhood by me also. 

Anybody else? 

My wife. 

Okay. And are you aware of him having any 

24 difficulties in helping you during those five or 
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1 six hours because of his injury in this case? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A He seemed to not exert himself fully and was, 

if not nursing, staying away from using that arm in 
✓-·-· -·····~,~:=--~-::-.:__:-L_:::.'' (: -~+-\ .. _._j. 

full but nonetheless was still~=~~~=-~~~~:.~;i'.rl~;· 

Q Fair enough. So you're allowing the fact 

that he was reserving some of his -- saving himself a 

little bit for the right side where he hurt his arm in 

this chain saw accident as if there was something 

still lingering there? 

A 

Q 

Q 

Yes. 

Okay. But he still was able to help you for 

Okay. So other than those five to six hours 

that given day in October 2011, you had four other 

meetings and conversations with Paul that we already 

fully talked about and there's no more need to detail 

those anymore; fair enough? 

A Correct. 

Q Okay. And the first conversation was coming 

right out of the hospital that day of the accident, 

right? 

A Yes. 
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1 Q The next one was four 

~-..<"·~ 
("')L,.r 

/v 
months later, 
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the other 

2 one was 2012 and the last one wasn't about any 

3 financial thing but it was a little bit before the 

4 2012 meeting; fair enough? 

5 

6 

7 

8 

A 

Q 

you had 

Yes. 

Okay. Have you now told me everything that 

Well, strike that. 

Let me ask this question first. Did you 

9 and Paul at any time discuss how or why the accident 

10 

11 

12 Q Okay. And that's on both sides. You never 

13 told Paul, Hey, why were you holding on to the branch, 

14 or, I didn't know you were doing that, or, Why were 

15 

16 

17 

18 

you grabbing with your right arm? 

to Paul, did you? 

No.__. 

You never told that 

A 

Q And Paul never said, Hey, why were you 

19 cutting the way you did, or anything like that; he 

2 0 wasn't complaining to you? 

21 

22 

. 23 

24 

A 

Q Okay. Have you talked to anybody else other 

than your attorney and your insurance company about 

what happened? 



Dulberg 008083

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A 
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No. My mother. Just back to my mother. 

Oh, and you might have -- You know what? 

This isn't a big deal, but I think in terms of just 

being all-inclusive, you did -- I printed out what my 

assistant wrote down from a recorded statement that 

you knew I was taking over the phone of you, correct? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Did you read this at all? 

That one I -- Yeah. 

Huh? 

Yeah. 

This is the narrative from the recorded 

13 statement that she took down and I'm assuming she took 

14 it down right. I didn't go and read it and listen to 

15 it. 

16 

17 

18 

19 

20 

A Yeah, I had a few blanks in there and such 

that, you know ... 

Q 

A 

Q 

Well, hold on. The question is 

Yeah. 

And I'll mark this as Exhibit 2, okay, and 

21 I'll just put a 2 for now. But would you agree 

22 

23 

24 

that -- and I know you didn't listen to the recording 

so I understand that, but would you agree that reading 

this narrative marked as Exhibit 2 accurately states 
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what you would have said on that phone call to me? 

MR. CALLAHAN: I'd just object to the form of the 

question and as to the number of variables with the 

recording and with the transcription of the process 

itself, including some of the language in the 

transcript and ask him if he could -- I think it's 

better if this would be pointed out page by page or 

excuse me -- line by line more or less if he's 

agreeing with that. 

MR. MAST: I can do that. Yeah. Joe, I'm just 

trying to make it easy. 

MR. CALLAHAN: Yeah. 

BY MR. MAST: 

Q Let me put it this way: Have you read this 

narrative from your recorded statement? 

A 

Q 

Yes. 

Is there anything in the narrative -- and 

I'll let you read it again if you need to, is there 

anything in this narrative, Exhibit 2, that you 

believe you did not say that's attributed to you? 

MR. BARCH: Form of the question, but go ahead. 

BY MR. MAST: 

Q Here, I'll give it to you again. Just read 

it through. I don't want to go through line by line 
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1 unless you want to but basically I'm asking you, did 

2 you say those words and is this --

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

This besides the blanks that are there 
6"'--eJ. ~ 

Yeah, besides the blanks. -fJ ~ 
,,✓- "1F--

~,.)'-' 

-- yeah. 

Okay. All right. 

MR. CALLAHAN: And I'd just point out too that 

there seems to be -- like if you read that thing in 

total, there are eight parts where the subject and 

verb don't agree, there"s parts where it goes on, it 

doesn't make sense and that also has to be considered 

as well as to the totality of the accuracy and the 

1J.J i~/~,-:" .~""t ,'•··\{ ... ;,,.;;"' __ ,.,;:·.;·L·',i '·,_ .::,_ ,5<:..) 

BY MR. MAST: ; ·'ar--~:;-',-clr ~ \,,\.: ';, 1 \c '"'••? __ / (,,t .. "r·e:,f;' 

Q Okay. This is my question, and again I know 

you didn't compare the audio to that statement; but 

you read that statement and all I'm asking is, you 

generally recall giving me a statement over the phone, 

right? 

A 

Q 

Yes, I do. 

And does that generally, and again we can 

listen to it to find out specifically what it says; 

but does that generally meet with your recollection of 

what you said? 
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24 

A 

Q 

yes. 

Okay. And that's Exhibit 2, correct? 

A Yes. 
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Q All right. Again, it lS what it is. Let's 

put Exhibit 2 on here so we can keep track of these 

things. Okay. 

Now 

MR. MAST: Oh, I didn't put this on the record. 

I'd like to put this on the record. I don't have 

answers today of interrogatories, nor I don't think 

this response is to my production request. Let me 

just see. No, this response to the production request 

is to codefendants' response. So I don't have that 

discovery, nor answers to interrogatories to my 

discovery. I'm assuming nothing is going to be crazy 

or different than what went over today but to the 

extent it does, I'm going to reserve my right to the 

extent I need to, but let's just mark this as 

Exhibit 3. 

BY MR. MAST: 

Q And what Exhibit 3 is, is what I was given 

today right before the deposition are, Mr. Gagnon, 

your answers to codefendants' interrogatories and 

response to production request. Nothing that you need 
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1 to concern yourself to other than I will ask you 

2 Exhibit 3, is this your signed answers to 

3 interrogatories that you're giving in this case? 

4 A Yes, I received this in the mail and answered 

5 those questions as they are printed. 

6 

7 

8 

9 

10 

11 

Q And you signed it verifying these are your 

true and correct answers, correct? 

A Yes. 

MR. BARCH: Do you have a signed version? I 

don't have a signed one. 

MR. MAST: Yeah, it's signed. 

12 BY MR. MAST: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q All right. Has -- I think defense counsel 

already answered this, but I just want to make sure 

that you haven't heard anything that your defense 

counsel hasn't heard -- has your homeowners insurance 

rejected or reserved their right for coverage in this 

case at all, to your knowledge? 

MR. CALLAHAN: I'd just object, it may call for 

privileged conversation and I object as to it may call 

for conversations with insurance company but -- and I 

can answer as far as I know, there's been no rejection 

of anything, and I'll make that stipulation --

MR. MAST: I'll accept your answer then; that's 
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1 fine. All right. Let me just look through your 

2 answers to interrogatories, the ones that I've got. 

3 Hold on one minute. 

4 BY MR. MAST: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Have you talked to your mother -- Or strike 

that. 

Have you talked to your parents at all 
~------~--•--,•---·-

about this incident with regard to whether they saw 

anything? 

A No. -

Q Okay. Do you know if they saw anything 

regarding the incident? 

A 

Q 

I know they didn't see how it went down: 

Did they -- Do you know if they saw the 

process of what you and Paul were doing in cutting 

" • fr • . , . . ·, I these branches down? );i · '°'· · '· · '·' •'' · 1 ' • ' · ··. • JSefi,. 
" ?J.. "-- c,.JkeYl 9k.e,. 

\. 5o p,, ;;~:;~n "'f'oO'\ 
A No. ·,.ts -

1
.-~ 

Q Okay. Do you know if they knew about the 

incident before you left the property that day? 

A 

happened 

Q 

A 

Q 

Yeah, they knew that something had 

Okay. 

-- bad. 

Okay. Since you only met or spoke with Paul 
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1 on a few various occasions after the incident, I'm 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

assuming you're not really up-to-date on the nature 

and extent of his recovery and/or his medical injury; 

fair enough? 

A 

Q 

A 

Q 

No, I'm not. 

Is that fair enough? 

That's fair. 

Okay. So what limitations or the severity of 

the injury and what it's turned out to be, you don't 

know about; fair enough? 

A 

Q 

I don't know. 

Okay. And the work you were doing was at the 

request of your parents, correct? 

A It was at the submitting of my parents for my 

suggestion that it was a good time to do this. 

Q It was for purposes of your parents. It was 

their property and it was --

A 

Q 

A 

Q 

A 

Q 

Yes. 

work doing --

It was for purposes of my -­

Hold on. 

Okay. 

It was for their purpose, your parents' 

purpose to do it. You weren't benefiting yourself in 
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doing it, were you, other than getting mo_J:1eZ!_or it? , 

cl t- \ f?_,'I,;;,\ MR. BARCH: I object to the form of that A-prc0° 2-7 
i-Jt9 ?0--re.>1" 

question. It calls for legal opinions. -(D 

MR. MAST: I don't 

s BY MR. MAST: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

again? 

A 

Q 

Go ahead. Do you want me to ask the question 

Yeah. 

All right. The work you were doing in 

cutting the tree on your parents' property when this 

injury occurred was to benefit your parents, correct? 

A Yes. 

MR. BARCH: Same objection. 

BY MR. MAST: 

Q Okay. And you were getting paid to do it, 

correct? 

A 

Q 

MR. MAST: Go ahead. 

I have anything else here. 

I'll let you go and see if 
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1 EXAMINATION 

2 BY MR. BARCH: 

3 Q Hopefully don't have to cover everything over 

4 again, but I do want to back up a little bit. Mike 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

McArdle? 

A 

Q 

A 

Q 

well? 

A 

Q 

Mike Mcartor. 

Mcartor? 

Yeah, Mcartor. 

He was a friend of yours for a long time as 

Yes. 

And what's the connection between him and ~0~~ 
.r,.e~/ 

Mr. Dulberg? I mean \ o...,::,~ ro 
?o--> t=:>o 

home. 

A They both live together in Paul's mother's 

Q 

A 

Q 

They've been living together for years? 

Ten years. ~0 "" 

Ten years? 

And it's a sensitive question, but are 

they a couple? 

A A lot of people 

Q 

A 

Q 

Okay. Well, do you know? 

I don't know. 

You've known them both for years. 
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A I don't know. 
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I mean, I don't know either 

way so I just don't know. I'm not being facetious; I 
' ' 

just don't know. ' ·~-~,\ .. ...__. t 

Q Have you ever talked to Mr. Mcartor about 

what happened? 

A No. 

Q No? 

A No. 

Q They 

BY MR. BARCH: 

--r~ ~.:.: 

-- There was one conversation 

(Short interruption.) 

Q There was one conversation I think you had 

with Mr. Dulberg and Mr. Mcartor was present? 

A Yes. 

Q And let me see if I can remember which one 

that was. Do you remember of the four that we talked 

about earlier 
•... ,- .. •····---,,. 

A Yes, it's the one in the kitchen where Mike 
/ 

was present and Paul had commented that~e thought 

that this was a blessing and the best thing that could \ 

have happened because he won't have to work another 

day of his lif~, Won't have to retrain for a job, J 
": ,,,;:~, ~-~ "· ' 

blah-blah-blah, on and on. - '., ', \' _ 
L ---

Q Okay. Do you recall Mr. Mcartor making any 
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6 

7 
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10 
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12 

13 

14 

15 

16 

17 

statements? 

A 

Q 

A 

No. No, Mike is a listener. 

Okay. 

He stays out of things. 
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Q And I may be confused but was that the same 

conversation where he -- where you basically said you 

wouldn't tell something that wasn't true? 

A No, that was a separate conversation. 

leaving his house and he kind of just blurted out 

across the kitchen where Mike was witness to him 

saying it. 

I was 

Q The one that Mike was there, there wasn't any 

discussion about money or --

A 

Q 

A 

Q 

No. 

-- testifying any certain way? 

No. 

Okay. All right. I guess going back to this 

18 whole situation, what brought you out to your -- I 

19 guess to this -- to do this work at your mom and dad's 

20 place. That's your mom, right? 

21 A Yes. 

22 Q Carolyn is your mom, and Bill's been your 

23 stepfather for years? 

24 A For years, yeah. 
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And you were there -- If I understand what 

2 you're saying, you were there, there was a discussion 

3 as to what to do with these trees now that the shed 

4 was down? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A Correct. 

Q And it was just a -- if I heard your 

testimony, a good opportunity to take down these 

overhanging trees? 

A Yes. __.. f:,.,'· · 

Q 

A 

Was there plans to put up a new shed? 

:No.": 0 'Actually, we installed the same size 

shed on the same platform in the same spot after the 

trees came down. 

Q 

A 

Okay. 

As I said, it was opportune because it was 

16 absent now. 

17 Q Okay. But was there -- the long-range plan 

18 was to put a new shed back in the same spot? 

19 

20 

21 

22 

A 

Q 

A 

Q 

Yes. 

A replacement? 

Yes. 

All right. So before doing that, it was 

23 your thought is let's get rid of this overhanging 

24 tree? 
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A Yes. 

Q All right. And I I -- This whole notion 

as to whether you were paid or not paid, did they end 

up giving you cash for doing work out there? 

A I did a multitude of things; but yes, for 

that job 

Q Okay. 

A there was many upgrades done on the 

property, so 

Q Did you consider yourself to be their 

employee or were you just doing a favor for them for 

money, what? 

A No, I was -- I was doing a favor and because 

of the times, I was getting money where I could and my 

mom wanted to supply me with some kind of means of 

income because I couldn't find it anywhere else and I 

provided a service for her. 

Q 

A 

You called it at one point a chore 
✓---,-~--::,:,,cC:. .. 

•:' A chore, 

Q -- that you were doing for them? 

A ·-·Yeah. - ,:.::_ .. -:.:. ''· ,( 
"'!"' ~-. ,:,., ,-~ • ;- :·. ('.", ~:.••.'"-{,_ ···-{ 

, 

! I 

Q All right. Now, with respect to the tree 

trimming and then ultimately whether they were 

removed, did either Bill or Carolyn come out there and 
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tell you how they wanted this done? 

A 

Q 

No. - _ -1-t.""c '-/ 
'f•:t ' t .~ 

-. . , -~:. «· .f ·- i ·~. ,:,; 
',,_ s,<,• ,, ' 'ae a { 

-~ ' .. 

Prior to you undertaking that job, did you 

sit down with them and have them tell you what they 

5 wanted done, what their expectations were, or anything 

6 like that? 

7 

8 

9 

10 

11 

A 

Q 

No. 

Have you ~ver actually seen either one of 

them use a chain saw? 

A 

Q 

No. 

Would you agree that you were free to cut 

12 those limbs, take down the branches, to do that in any 

13 way you saw fit? 
"<. 

14 A Yes._,,,.- ' 

15 Q And you didn't have an invoice or a written 

16 

17 

18 

19 

20 

21 

22 

23 

24 

contract with them --

A No. 

Q -- or anything like 

A 

Q 

No. 

And then this whole concept as to whether 

David was there -- I'm sorry -- as to why Paul was 

there, he was there you invited him over? 

I did. A 

Q And Mr. and Mrs. McGuire may have known he 
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was coming over? 

A 

Q 

A 

You told them 

/·y·;~~'.-.·· 
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Q Did you tell them that he was coming over to 

help you? YJ.e..9,o/2...~ 
~ . ,/ 

A · I said that I asked Paul to help me today and 
..--_ ---they didn't say anything because we worked together 

9 before and they're friends, so ... 

10 Q And at that point, if I heard your testimony, 

11 there was no discussion between you and your parents 

12 

13 

about them paying for Paul's time? .~? 
,,._ -\ . c,1:)o v --'r' ' ~ 

A No. - ,r\--e.v\ v.l ·{ ''6 

14 Q And that wasn't something that you and Paul 

15 even talked about? 

16 A No. 

17 Q Even up until the point of injury, that was 

18 not a subject of conversation? 

19 

20 

21 

22 

A 

Q 

No, it was not. 

Do you know if he was planning on taking some 

of the trimmed-up branches for firewood? 

A I was ~ing in my -mind that that would 

· 23 suff,ice him initially,.•yes, because he had already 

24 taken some before from the front yard. He has a ---~----·-_, .. ,. ..•. ·---,---·· ·•· 
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( 
fireplace at his home that he burns 

Okay. Q 

A 
. " don't -- or she doesn't here. - '{,,.,r -- where we 

That was an 
w "-""' l'.) So "-"-____./ 1M, D M '? c-- I a-..., ,e, i i:.s:: 

Q assumption but was it actually a 

subject of conversation between you and he? .,_...,, ... 
. ,,,., J, 

A No, we did not 

Q So in terms of what, if anything, Paul might 

get 9ut of it, as you sit here today, you don't recall 

any discussions with Paul about what he would get in 

return for helping you? 

_-l 

A No, he just agreed to help a friend take down 

Q And I -- if I'm understanding your testimony 

too, Paul wasn't trying to override anything you were 

doing; he wasn't telling you what to do either? 

A No. 

Q There was a lot of unspoken things happen 

between the two of you? 

A Yes.-·­

Q The branch that you and Mr. Dulberg were 

working on -- I'm sorry -- the limb that you and he 

were working on, that one you mentioned as you were 

cutting that fourth branch as turning, that one ., 
~ \ fl n--·· \ 

f 1 d ? ~..0,t)lY ,e_ ~ \ . ,r'(j. t exe . v e.,v'f--e, '>I]/. Ai'-- ,o- i- , '< 
~ "' G y,. e; V _;_ ff ti--" v' ,,.. -\ 
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Yes. 

And you used the word flexed, at one point 
,,.--·~·---

al so bowed, you used that word? 

A 

A 

Q 

Yes. 

the 

Yes. 

All right. Did you have that happen on ~ny 

9 of the other 24 to 29 branches that you were cutting? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

No .. 

That was the first time that happened? 

Yes. - -:;:,-I' 1)~,}-;_-\ r\c,.ff ~"-

All right. And the -- at the point in time 

you described, and I don't want to go through in 

detail what you and Mr. Mast just went over, but you 

described how you were moving for that at the 

second attempt to get that fourth branch; and if I 

understood your testimony, simultaneously Mr. Gagnon 

is coming in with his right arm to grab the limb --

A Mr. Dulberg, yes. 

Q -- and the saw and his arm converged 

simultaneously? ~\..,-,".) !:)J-\ '3\...•v'& 1.)/ ~ (>. c,..-c..\\ 
'Cl-:>-~ - ,v 'd-o,1R-~.' 

A Yes .. ~ -po,,,... 

Q Okay. Had Mr. Dulberg gotten his hand 
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anywhere near the chain saw any closer than 12 to 

18 inches anytime prior to that? 
__,.. .. " A No. . ,- .. 

Q At any point in time did you perceive or fear 

that he was getting his arm too close or hand or 

whatever, any part of his body too close to the blade 

of the chain saw that you were operating? 

A No. No. 

Q Right up until the very end? 

A No. 

Q Did you ex- -- As you were cutting, having 

down 24 to 29 branches, because this happened you're 

estimating on the twenty-fifth or thirtieth branch, 

correct? 

A Yeah, somewhere around there. 

Q All right. And would you agree that prior to 

June 28, 2011, indeed right up until the point where 

Mr. -- where the saw came in contact with 

Mr. Dulberg's arm, you knew that a chain saw could cut 

somebody? 
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Yes. 

You didn't have to be told that -­

No. 

-- by anybody else? 

Did not have to be told that. 

And would you also agree that you knew that 

it would be important if you were using a chain saw to 
-------------··--·-------·-

keep it clea::r of somebody else's ar;m and hands and 
~ 

A 

Q 

A 

Q 

Yes. --

You didn't have to be told that by anybody? 

No. 

And you talked about a certain position you 

14 took with the chain saw, you called it a lock 

15 

16 

17 

18 

A 

Q 

A 

Q 

Locked elbow.­

Locked elbow? 

Yeah. 

J .- I 
' 

Is that where one hand's on there -- there's 

19 like a bar that you can hold the chain saw with? 

20 

21 

22 

23 

24 

A 

Q 

trigger? 

A 

Q 

Yes. 

Then there's another part where there's a 

Yes. 

You actually have to pull the trigger to get 

. I 
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the chain to move? 

A Yes. 

Q And which elbow are you talking about being 

locked, both of them? __.....,, ' -.. 
./·''·· 

A Right elbow 1iocked into my ribs so that 

Q Okay. So that was some -- that was a 

technique that you were using to maintain control over 
., ] 

that chain saw? 

A Yes. 

Q Is that something that you learned just in 

in close quarterj)because sometimes you'll have to do 
---------·--- . ~"'-0 ~ (U(>.~? ---- . that. You know, I have a friend who does tree 

t~i,JJlIIling and I'd just seen it performed before.-·· 

Q Okay. ,J,/; \t..._ <;? ··\.,, 

, .. '' ·- ~· 
-.A on ~hewor~ 

Q And it may be elementary but correct me if 

I'm wrong, you were -- as you were using the saw to 

cut those branches off the limbs, part of what you 

were doing is removing these limbs, correct? 

A 

Q 

Yes. 

The branches from the limbs? 
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Yeah. A 

Q And part of what you're doing is trying to 

not hurt yourself --

A 

Q 

A 

Correct. 

-- in the process? 

Yeah. 

Q Were you also 

Mr. Dulberg? 

A 

Q 

Yes. 

At any point in time prior -- right up until 

the point where the chain blade came into contact with 

Mr. Dulberg's arm, did you feel there was a -- did you 

feel compelled or was there anything causing you to 

feel compelled to tell him to keep his hands or arms 

out of the way? 

A 

Q 

No, they were nOt in the way.--:~ 

He was doing that all the way up until that 

point in time? 

A Yes.,,,-

Q And if I heard you, you don't know all the 

injuries -- the extent of any injuries or 

complications Mr. Dulberg had as a result of that car 

accident that he had? 

A Nerve damage is all I was aware of: 
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Okay. Whether he broke his neck or had any 

residuals with the elbow, rehab or surgeries, none of 

that you don't know? 

A Yeah, I don't know. 

MR. BARCH: All right. That's all I have. 

MR. CALLAHAN: I just have one -- two quick 

questions that you may want to have some follow-up on 

if I can just go? 

MR. MAST: Okay. 

EXAMINATION 

BY MR. CALLAHAN: 

Q Mr. Gagnon, are you aware of any other work 

that Mr. Dulberg has done in addition to helping you 

tear off a roof after the date of the incident? 
' 'I, ,"'!! •,,, \"¾' •, an :,- )C,- ;;, 

___ ........ ,..,~~ ! '· ••• ,~, tA.-t::';°K,~l·,-, • ...-':'~ t1·,e:.,_,;.,,1;: t,,_.;'O" 
~ ·.sc----:,• .. . .. , . . 

A He tends a garden which is his whole front 

yard this summer, the last summer. He did some -- He 

did some renovation c;1,:t_1q_ :tear-out work for a -- kind of 
. ----

strange you asked that, but a homosexual that lives in 

Twin Lakes and he just !E_eely gave up,. he's like, 
-~-~--------·--- ·- -~, 

Yeah, I met your friend Paul. c)'- ' 1. : .. 

,.,/': ,'.. i -, 

·-,~ 
he hel12ed me tear out: tl:iE; ___ 9:ry 

stuff and then I was like, oh, 

really? And I asked him if he would testify and he 

said, I don't want to get involved. So maybe he'd 
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want to get involved now, I don't know, but that was 

the one example; and then of course on my home, my 

roofing. 

Q 

people? 

A 

Q 

So he did some demolition work for some other 

' i1i/::> 
Yeah. - · 

And that was referred to in your statement 

that you gave Mr. Mast before this deposition? 

A Yes. 

MR. CALLAHAN: Okay. That's all I have. 

MR. MAST: Yeah, I want to follow up on that. 

12 FURTHER EXAMINATION 

13 BY MR. MAST: 

14 Q He tends a garden. Do you ever watch him 

15 tend the garden? 

16 A I've seen him tend to his 

17 Q Since the accident? 

18 A __ /Physically walking in his garden and picking 
,._,_,,.,, ~• ,~•,-y-.,n- '\... 

19 vegetables, yeah) I mean, as far as tilling and that, 

20 no, I have not seen him labor as far as tilling, 

21 although he did borrow my tiller to till 

22 

23 Q Okay. Have you ever seen him till his 

24 garden? 
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No. 

The only thing you've seen him do since his 

3 accident as far as his garden is to pick vegetables? 

4 A Yeah. 

5 Q Okay. And that's just by when you drive by 

6 you see him doing that? 

7 A He's -- He told me at those times when I was 

8 there, you know, look at all the produce I have. 

9 Q He told you when? What are we talking about? 

10 A When I was 
··-----:---, 

there;; ---·--~----.-•·-.. --- ...... --,.,, 
_ _,,, 

11 Q After the accident? 
./ 

12 A Yeah. On those -- On those occasions that I 

13 mentioned, he's got all his, you know, vegetables and 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

stuff lined up at his house.- i 
' er-(:, / ,:," ':· 

Q You're going too fast. On what occasions? 

These conversations we talked about at the beginning 

of this deposition weren"t all at his house. 

A 

Q 

No, the one where I was in the ki tchEfn .'' 

Right. That's the one time. You said 

Such as -- Such as that, you fill.OW, and 
T • ~ I 

;,, ,,. \. \ 

Wait. Wait. 

His brother doesn't tend the 

·,.., .. ••"-' 

✓ ,· · •.. ;,~~ ::.? 
garden·.· :. i • • 

Hold on. Hold on. Stop. After the accident 

how many times have you been to his house? 
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What is as I had said? What answer -- How 

s many is that? 

6 A 
// 

You've got it written down right there. 

7 Q How many? I don't know what you're talking 

8 about. How many? 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

A 

Q 

I told you 

Right. 

And there you go. 

So one time? 

Yeah. 

in the kitchen. 

Okay. Just say one then; that's the answer. 

15 So the question is, how many times have you been to 

16 Paul's house since his accident? It's one time, 

17 right? 

18 A 

19 Q 

20 A 

21 Q 

Yeah. 

Is that a yes? 

Yes. 

Okay. So the times that you've seen anything 

22 that he's done with his garden, have you ever visited 

23 him to see what he does in the garden? 

24 A No, I didn't witness him working in the 



Dulberg 008108

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Page 205 

garden. ,~ 

Q Okay. So what you're saying is the testimony 

you just gave about him tending the garden is what you 

have had that one conversation when you were at his 

house that one time 

A Ye~h . - , r-l 

after the accident, 
CJc_:;,.o'o-c_r ~ 

right? 

Q And that was a conversation you had with him 

and he said, 

garden? 

A 

him, you know. 
&-\~-; (c 

""' ........,., ~- ~-~ i 

::-;:_>f ;_ ;(' ' ,,. I ,,, 
,, 

·~·~.-~·-.. ..J z ~) /-'> j';i i: ·', 

Q You know, I'm not trying to be funny. I'm 

just trying to get the facts, okay? Because what you 

say might -- you might not_understand ~ut it leave~~, 
,Ev e,4,i..f;-\,,.. (-'\, o~., e.., '5e,,,..\;/'S ( '::) ~ l r <... i --(l,.....e...,9 .-+, L,.'\..c.e 

lot of inferences).-- I'm trying to finish -- find out o..:: ··· 
exactly what you mean as far as so I don't have to 8~ 

infer what you mean, okay? 

A Okay. 

Q So I'm not trying to be funny about it. You 

were there at his house one time after the accident, 

right? \ ;', .,.,- ; ',-~- #' . , 
1--' - ' 

•' I, 

A Yes. 

Q And that was the time four months after the 

accident?-
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Yes. 

Q Okay. And that's the information then that 

you got about him tending his garden, correct? 

Yes. A 

Q Okay. You've never seen him tend his garden 

since the accident, have you? 

A Picking fruit, tending? Yeah. I mean, are 

you talking about tilling soil? Are you talking about 

A 

Q 

A 

Q 

A 

Q 

A 

What are you saying is tending? 

All right. 

I don't understand. 

Okay. 

going into the neighborhood 

conversations, not stopping 

that I used to live in,~,;: -­

by, not talking to him. /- ·-
., .• , ... ••••·• .c•· ,,, 

Q I got the answer, ten times. 

A But I'd us~ally seen him in his garden. 

Q During those ten times you've seen him in his 

garden since the accident, what things have you seen 
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him do? 

A 

Q 

A 

Q 

A 

Harv~$t,1.r1g yeg~t0P!~.S­

Picking vegetables? 

Yes. 

Okay. With his hands? 

Yes. 
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Q Putting them in some type of basket or 

something? 

A Yes. 

Q Okay. And you would see him just by passing 

by so it'd be a matter of a couple seconds you would 

"-- _...,ers 7 
see him, right? _;il.r-~~,1.p\-t'~ ~.a~ii-J ~:-~ ~ 

A Yes. / ..,f ,-,or tr v 

Q 

A 

Q 

A 

Q 

A 

For each of those ten times, right? 

Yes. 

And those are ten separate dates? 

Yes. 

Over a course of a summer? 

Over the course of 

Q Okay. So that would be two summers? 

A So two summers, right. 

Q Okay. Very good. Let's talk about that 

renovation work then. The renovation work that you're 

talking about isn't something you saw him do, it's 
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done, right? 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

And who is the individual, what's his name? 

Mike Thomas. 

Mike Thomas? 

Yeah. 

He's the homosexual you were talking about? 

Yes. 

And he lives in where? 

He lives in Twin Lakes. 

Okay. Are you friends with him? 

Okay. So you don't know personally what Paul 

did, if anything, at Mike Thomas's house, you just 

know what Mike Thomas told you, correct? 

A 

Q 

Correct. 

Okay. So whether he actually did renovation 

work, meaning Paul, you don't know; fair enough? 

A 

Q 

~'.:t-

His basement was renovated. - f:S,f ,,_;i.~& ·,·'·· 

Whether Paul did the work or not, you don't 

know; fair enough? 

A 
L~ .e__, 

~ I was told that he did the work. 

Q Right, and so now I'm asking do you know if 
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Paul did the work or just through what you were told? 

A I was informed that Paul had done the work 

inadvertently without asking for me to be revealed 

that someone -- someone had told me that I know this 

way. 

Q 

A 

Q 

'! "· ,,/ \ .',, ,,. . .__,. 

All right. Here, let me say it a different 

.../"_.,r 
I know, you're trying to work it your way. 

I'm not trying to work -- I'm just trying to 

get the basis of what you're saying and you didn't see 

him do the work, right? 

A No I I didn It see him do the. worR:--, 
Q So you don't know if he really did the work, 

do you, other than what somebody told you, correct? 

A 

Q 

That's a fair assumption. 

And Mike is the only person that told you he 
--------7"'-n, .,,v,<,.6 ; 

did the renovation work, right? 

A That is correct. 

Q And what part of the renovation work you 

don't know; fair enough? 

A That's a fair 

Q Okay. 

MR. MAST: That's all I have. Thanks. 
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FURTHER EXAMINATION 

BY MR. CALLAHAN: 

Q I hate to do this but one more question. 

Have you seen Mr. -- In the time you've seen 

Mr. Dulberg after the accident, have you seen him 

working on his computer? 
/' 

/ A I~_~en_ him __ working _bn his _comppte:r, __ yes. 

Q All right. And he seems to be able to use 

_ both hands on the computer? 

A 

Q Okay. 

A That's what he does. 

MR. CALLAHAN: That's all I have. Thank you. 

MR. MAST: Now I"ve got to ask you that. All 

right. 

FURTHER EXAMINATION 

BY MR. MAST: 

Q How many times have you been to Paul's house 

since the accident, just that one time? .. 
A Yes.-

Q Is that the only time you've seen him operate 
22 ·----. his computer after the accident? , 1.- "ii y !r'.'t e,J et {I. I iJ v 'J '},,{ ,~ oee ,Pf 
23 

24 

A 

Q 

That was the time that I ' ve seen him, yeah.- --(o 

Okay. Fair enough. 
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MR. MAST: All right. 

MR. CALLAHAN: Signature reserved. 

(Witness excused.) 
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1 STATE OF ILLINOIS ) 

) ss. 
2 COUNTY OF McHENRY ) 
3 IN THE CIRCUIT COURT FOR THE TWENTY-SECOND 

JUDICIAL CIRCUIT 4 McHENRY COUNTY, ILLINOIS 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

PAUL DULBERG, 

Plaintiff, 

) 
) 
) 
) 

vs. ) No. 12 LA 178 
) 

DAVID GAGNON, Individually,) 
and as Agent of CAROLINE ) 
McGUIRE and BILL McGUIRE; ) 
and CAROLINE McGUIRE and ) 
BILL McGUIRE, Individually,) 

) 
Defendants. ) 

I, DAVID A. GAGNON, state that I have read the foregoing transcript of the testimony given by me at my deposition on February 4, 2013, and that said transcript constitutes a true and correct record of the testimony given by me at the said deposition except as I have so indicated on the errata sheets provided herein. 

DAVID A. GAGNON No corrections (Please initial) _________ _ Number of errata sheets submitted (pgs.) 
21 SUBSCRIBED AND SWORN to 

22 

23 

before me this day __________ , 2013. of 

24 NOTARY PUBLIC 
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STATE OF ILLINOIS ) 

) ss. 
COUNTY OF COOK ) 

I, Margaret Maggie Orton, Certified Shorthand 
Reporter and Registered Professional Reporter, do 
hereby certify that on February 4, 2013, the 
deposition of the witness, DAVID A. GAGNON, called by 
the Plaintiff, was taken before me, reported 
stenographically, and was thereafter reduced to 
typewriting under my direction. 

The said deposition was taken at the offices of 
Thomas J. Popovich, 3421 West Elm Street, McHenry, 
Illinois; and there were present counsel as previously 
set forth. 

The said witness, DAVID A. GAGNON, was first 
duly sworn to tell the truth, the whole truth, and 
nothing but the truth, and was then examined upon oral 
interrogatories. 

I further certify that the foregoing is a true, 
accurate, and complete record of the questions asked 
of and answers made by the said witness, DAVID A. 
GAGNON, at the time and place hereinabove referred to. 
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The signature of the witness, DAVID A. GAGNON, 

was reserved by agreement of counsel. 

The undersigned is not interested in the within 
4 case, nor of kin or counsel to any of the parties. 
5 

6 

7 

8 

9 

10 

11 

12 

Witness my official signature on this 9th day of 
December, 2013. 

MARGARET MAGGIE ORTON, CSR, RPR 

13 CSR No. 084-004046 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 



Dulberg 008118

. ' 



Dulberg 008119

ro: 

FRO~!: 

DATE: 

SUil.lECT: 

!Vl EIVI OR.AND LI l\11 

Fik 

I-Ian, 

April I]. 2012 

P:\liL DULBERG- RECORDED PHONF, STATEMENT FROiVl l)IO:I·TNOANT. Dt\ YID GAGNON 

Rcconkd statement s:n-ed undN "J)ulherg fik - starts 9:16 to 6:03. 
I was lt1rning ___ ~o th~l the b~ck wa.s going to cut rind an easier go at it. Therefore. the hr:mchcs 
that c-am-1,."" 1.:l...,,Yn. I ~tu:·:-;.s f can !-ay ··we·· \Yithout ~aying. ··me·· l1pted tn sland the br<IOL'hc!-: up ~md pr0cccdC"d ltl cu 1. \\' c ch.111c thi~ t1K1ny timc-s. b~1$icc1l ly ~c-afding off the ::-mall brnnche:--t11 make in ~izc of 2 {lf -~ inch dhinH..'ler pine nccdk-!--k--Ji. l1('11hing 0f real Yalue to ~omcthing lP ck~m up. ~<1. in dning ,0 we had cul pn,bahly. I don·1 krnnv.h~,·c a c,,rd of!itllc lin:,-pieces and had snmc kfl ;111d we r;,.,1 
to Clnc whcr1.." l did1(t ch;m~c p().Sitlr.111.Jndjust so yt1t1 it wa::. the way thm J wt1s npcr~llin~ till· !--:I\\· and it chcckC'd. in l1thl'r ,,·prds. I wasn·t free whcding it out in front ofmc-. alway~ in position ;md Wt' 1!0f 
to a (,ranch tlmi mayl 0 c we shouldn't ha,-c tried lo cul. it was a little llimsy. '" when I hit the cn>lch 
it ncxcd. :\t that ti1111,,.•. yes I ,Ya;-handling. the !-aw. but Paul at the ~1mc 1im-l· and just hcc;n1::c \\\.· kn0\\· each Plhcr ,o well. I a,sumcd ii would be ,,k 10 supp0rt it In doing sn. I \\·:is :ilre:,d~ int<> the cut and 1hr tn>ld1j11,1 ·--· and !just nicked his arm. So I am ,q,ndcring:it !hi, pninl. I w:,s !here 
in the l1pcr.11int! rn(,111 I f1.1nkctl into hi:-. flesh I wa~ there weeping with him nr•t accept int-,: TH.'.'f.:.li!,!cnci: 
or r~~p,111sil111ity in rull but ccrtniniy !~cling my friern.r5 p~1in. callin!; my mother ()r cow-sc ~he i:-­
cmiccrnt"'l..i. :-:he pn1,·idcd Jt1r all l)r the inf\,rm~11ic)]l ~nd such lt.,r hi~ 1nc<lic:.il hi lb ~md ,Yh;11e, ~.-r ft1 he paid ~ind p;1id rnr hI,.._ mcdicali\lll th,11 day for pain and actually gave him ~<lnlC money rnr. :nu kllln\. doine'. th< ,wrl-.. I !!link ___ and he ""<'rkcd and he probably h:id intenli<'ll!' <>f )!Cit in)! snnll·lhin)! :ind actually I :t111 w,,ndering ,vhal is lhc premise• 1ha1 he is S\lin,: ,>n and 1,, what olrnl ir :·<>11 ,an an!-wer tlw.,e quc~litln~ fi.1r me because I h.:n-e known Pau] for a Jong time. (,k. lam t.!.\lint! tn 1cll :,:11u 
s0mc1hing dst.. ... he hdpcd me rnnf my n.10fthi~ summt·r. he did rct1\1Yatin11 \\·nrk fr1r ~1 guy t 1n .. T hen: in T,\·ins I .~1kes :-ind in,nically ,n~ talked :Jnd y<,u kl1li\\" and rm like yeah I knn\\· {h~1t gt1y. hi:-. 11;1ml· 
is ld ikc Th,,mas and. l nK.111. what is the premise 1ha1 is he suin,: ,11f.' 
Han, - l w0uld be happy 10 tdl yn. l mc:in. I d0n ·1 k110w if you knn\\· this. ,,,ir lines arc" rc,nrdcd. hut I d0n·1 ha\C 10 kcrp it ifyN1 do11·1 want me 10. 

""· I d,,11·1 c:irc. rverythint_.'. l :im saving i, the truth and 1h:irs thcw;,ythat l npcrat,·;HKI r111 gl;id tlnt 
it i~ rcct,r(kd ,md th;ll \\"C ~Ire b\1th \·crificd and :-.(1 c(1ntinuc. 
Hans - I ,1<,11·1 expert _.,,u 10 tell me anylhing but the truth anyway. so as Innf: as Iha! is" f:n<>d deal then liiw. 

Whal he ,:iid. you knnw. is that. we can make a lot of money in !his. and I said we·.' I said Paul. rm 
"till 1hinki11" ab1.1u1 \1.1w· arm and !.!.cttinl! home ::md ect1im.! \'Our med:= and he ~aY ;.1h. '\\c·111~1ik all<1u1 

. 
~ . ... .. ... .... . . ll latcr. So. 1.)nce :1~:1in. per law I understand that he i~ ~nlilkd to .;'lllllClhin~ hut !hen: :-:ht1uld he 
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ncd nhy it .,lwtild ],, hyped. pumped. exagi_:emted it aml what I jus\ h>ld you ''"HS 1hc· 1n11h. ok. ,.,, 
lnr u:-; hi:. injury my race wn~ rif.lll in there. I me;,n he ,va:-; atL.. and t;<)t pain 1ncdic1t1ion ;md 
their lilinc ,n,·;iv at his flesh. bu\ when it came clown 10 iL rm not ;i dt'C\(lr. bu\ I c:m tdl v:i lhc 

-- ' . 
. 

fociu is ;i white nic·ml>mnc tmckrncath your. separates your muscle from your fatty tissue n r your 
epidermis. that is lww deep it went. Now. we ;ire n\11 to jtidg.e or to say how bad it is. b11\ as for ;is 

rm etmccrncd and :myonc there. he had 7 s1itchcs l think. 2 inside and then 6 outside. ii was a dc•cp 
superficial ;!<>tigc and cutting the ncn•cs. tendons. muscle. 
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TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 

Fik 

Hans 

April lJ_ 2012 

PAUL DULBERG-RECORDED PHONE STATEMENT FROM DEFENDANT, DAVID GAGNON 

Recorded statement saved under "Dulhcrg file - starts 9:16 to 6:03. ~~-~ ,::,J; (.P,,.,..-+ :' --;;'.5vasti:1n11~-ig;,7·,~, .ic;olfiafffie\iii~;~a1;gojng:Tc>-:Cft and an easier go at it Therefore. the branches :,i:J.~ i ~ ·1i;atca;:;;c cl o,vn: l ~-l1t;is-Cca11say '·~i:-c'·',:;;:itl1oiiC~ yi'.1g ''me "'fopied).~";;i~ii'd rJiq°l,',ny1e1;ie,'s" Yii' amG,-- . ~,n: ~ proeecckd ((1 cut. \,\"c d0nc this many times. basical!y;J;s:?Jqiu'g,~il"ff-ffi',;:fi"i.ia!Thi-auch~, m;ikc in size 1
:. o1~t;,;'~ii~is11ir%S<ffiJi§r,rne;el'IIS§lilJ- nothing ofreal value iosomething ((J-cica,; up. So. in doing s0 we had cut probably. I don·t kri·ow-:-havc a cord oflittlc tiny pieces and had s0mc left and we go1 ~:1,~,~;bcrc I didn · t change posit~e>':-and just _so }'.ot,, _ ffl,8!@J,Eil±iJ'.l41 !f-§~~~ . >,_ ~~l Ill other \\0rds. I wasn t_lree whe~!mg It out_mx~on:_~n1c. ~!ways n:pssn.,~~;.:1_1:'('...\;:',Clc'-()l 55.;;~ ,;" ·~-b_i::~1Kh that mayl,c ~«b~,~~11:__t~,"~C_tr1~d)~~lU.-~,\i'~s i:l~Jf!l{eJJJi-i:c~9-~'iJS12+I11t thccn1J,s} yl-R {);~ 'iJ.tU&,.~! /\t that t, ll1 C.f''~:.8'<"?r}:")"~tc1131e tJ1~£LX-but,'f";igl_qtJ:!t~cs::imc;:t1__~~ a11~-J_~~t,~cc;'.' '''~:'' I' ----:. f\? _k.,1()\\:Jc.i1_<;~[T::is,u1i1ccf l\"'Jlllid.l:iulk..~t. [11 domg so. t~;i:;; alrqf,-11,t,, l}lff I ,J ~fi?T:1

~~~~{~1;;~&~f;~;i:~~~~~~st~ ,~~:r~;~~ ':~~~1~:;~~~ ~~;~~~;l~~ ;,~~;~~~,,~~:~ ~ :~;"~ 0r responsibility in full but certainly feeling. my friend·s pain. c_alling my mo1hcr or course she is wJJ~1t fa-c011ccrncd. she pw,1dcd for all ,,fthe mformat10n and such for his medical bills and wh"tc,-cr 1<1 he 
9 ,,..:c.. '!?;, paid and paid li,r his mcdicati,,n that cia, for pain and actually gave him some monc, 1,,r_ you knm,. ,Jeft:_er d0ing the work. I think ___ and he worked and he probably had intentions ,.,fge11in;; "'111c1hi11[.'. e, and actual!" I ;1111 wondering what is the premise that he is suing on and to what n1Cnt if vou c;m answer 1hosc questions for me because I have known Paul for a long time. ok. l a111 gninl,'. to tell vnu something else. he helped me roof my roof this summer. he did rcrn_wation work for a guv ,,,.er here in Twins Lakes and iwnica!!y "c talked and you kno,,· and rm like ,·cab I k,ww th,11 ;,.u,·. his n,m1c is lvlikc Tlwnws and. I mean. what is 1hc prerni,c that is he suing on'' 

Hans-] w(1u]d be happy to tell ya. l mean. I don't know if you know 1his. our line, arc rccc.irdccl. hu1 I don·, haYc 10 kc-cp it iCyou d0n·t want me to. 

No. J don ·1 care_ even ,hing l am saying is 1he truth and thaf s the way tint I ore-rate ,md rm glad l11a1 it is rcc,,rdcd ,rnd lhal ,,·c arc bc,th ,-crificd and s,, continue. 

Hans - I don ·t expect vou to tell me ai1ything but the truth ai1y,,;ay. so as !On[:: as that is,, gnod deal then fine. 

\Vhat he said. you knO'-"- i~ that. we can make a lot of money in this. and I said wc 0 

I said P,llii. rm still thinkingab,n1t your arm and getting home and getting yourrncds mid he sav al1. ,vc ·111,1lk c>hnul it later. :,o_ once a[.'.ain. per ]a,v I understand that he is entitled to somdhins hut there· should he 

\ 
\ 
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' nee(l \\hy it ,should be hyped. pumped. exaggerated it and wba1 !just told you was the truth. ok. ;is 
far as his injury ,ny face \\as right in there. l mean he ,vas a]L. and got pain medication and 
their __ filing awav at his flesh_ but when it came down to it. rm not a doctor. but! can tell ya the· 
facia is a white membrane underneath your. separates your muscle from vour ratty tissue of y0ur 
epidermis. that is h(>w deep it went. Now. we arc not to judge or to say how bad it is. hut ,1, E1r as 
rm concerned and anyone there. he had 7 stitches J think. 2 inside and then 6 (>utsidc. it was ;1 deep 
superficial gouge and cutting the nerves. tendons. muscle. 
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MEMORANDUM 

TO: File 

FROM: Hans 

DATE: April 13, 2012 

SUBJECT: PAUL DULBERG - RECORDED PHONE STATEMENT FROM 
DEFENDANT, DAVID GAGNON 

Recorded statement saved under "Dulberg file - starts 9: 16 to 6:03. 

I was turning __ so that the back was going to cut and an easier go at it. Therefore, the branches 
that came down, I guess I can say "we" without saying "me" opted to stand the branches up and 
proceeded to cut. We done this many times, basically scalding off the small branches to make in size 
of2 or 3 inch diameter pine needles left, nothing of real value to something to clean up. So, in doing 
so we had cut probably, I don't know, have a cord oflittle tiny pieces and had some left and we got 
to one where I didn't change position, and just so you it was the way that I was operating the saw and 
it checked, in other words, I wasn't free wheeling it out in front of me, always in position and we got 
to a branch that maybe we shouldn't have tried to cut, it was a little flimsy, so when I hit the crotch 
it flexed. At that time, yes I was handling the saw, but Paul at the same time and just because we 
know each other so well, I assumed it would be ok to support it. In doing so, I was already into the 
cut and the crotch just ___ and I just nicked his arm. So I am wondering atthis point, I was there 
in the operating room I looked into his flesh I was there weeping with him not accepting negligence 
or responsibility in full but ce1iainly feeling my friend's pain, calling my inother of course she is 
concerned, she provided for all of the information and such for his medical bills and whatever to be 
paid and paid for his medication that day for pain and actually gave him some money for, you know. 
doing the work. I think ___ and he worked and he probably had intentions of getting something 
and actually I am wondering what is the premise that he is suing on and to what extent if you can 
answer those questions for me because I have known Paul for a long time, ok, I am going to tell you 
something else. he helped me roof my roof this summer, he did renovation work for a guy over here 
in Twins Lakes and ironically we talked and you know and I'm like yeah I know that guy, his name 
is Mike Thomas and. I mean. what is the premise that is he suing on? 

Hans - I would be happy to tell ya, I mean, I don't know if you know this, our lines are recorded, but 
I don't have to keep it if you don't want me to. 

No, I don't care, everything I am saying is the truth and that's the way that I operate and I'm glad that 
it is recorded and that we are both verified and so continue. 

Hans - I don't expect you to tell me anything but the truth anyway, so as long as that is a good deal 
then fine. 

What he said, you know, is that, we can make a lot of money in this, and I said we? I said Paul, I'm 
still thinking about your arm and getting home and getting your meds and he say ah, we' II talk about 
it later. So, once again, per law I understand that he is entitled to something but there should be no 
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need why it should be hyped, pumped, exaggerated it and ~llilt I just told you was the truth, ok, as 
far as his injury my face was right in there, I mean he was all... and got pain medication and 
their __ filing away at his flesh, but when it came down to it, I'm not a doctor, but I can tell ya the 
facia is a white membrane underneath your, separates your muscle from your fatty tissue of your 
epidermis, that is how deep it went. Now, we are not to judge or to say how bad it is, but as far as 
I'm concerned and anyone there, he had 7 stitches I think, 2 inside and then 6 outside, it was a deep 
superficial gouge and cutting the nerves, tendons, muscle. 

S:\Ma\n'DULBER0. PAUL\l,,kn1c>!''-Mcmonc pl!Qac stint ofD:i..-id G:l[!!m~ J.J:;.12.,q,d 
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MEMORANDUM 

TO: File 

FROM: Hans 

DATE: April 13, 2012 

SUBJECT: PAUL DULBERG - RECORDED PHONE STATEMENT FROM 
DEFENDANT, DAVID GAGNON 

Recorded statement saved under "Dulberg file - starts 9:16 to 6:03. 

I was turning __ so that the back was going to cut and an easier go at it. Therefore, the branches 
that came down, I guess I can say "we" without saying "me" opted to stand the branches up and 
proceeded to cut. We done this many times, basically scalding off the small branches to make in size 
of2 or 3 inch diameter pine needles left, nothing of real value to something to clean up. So, in doing 
so we had cut probably, I don't know, have a cord oflittle tiny pieces and had some left and we got 
to one where I didn't change position, and just so you it was the way that I was operating the saw and 
it checked, in other words, I wasn't free wheeling it out in front of me, always in position and we got 
to a branch that maybe we shouldn't have tried to cut, it was a little flimsy, so when I hit the crotch 
it flexed. At that time, yes I was handling the saw, but Paul at the same time and just because we 
know each other so well, I assumed it would be ok to support it. In doing so, I was already into the 
cut and the crotch just ___ and I just nicked his arm. So I am wondering at this point, I was there 
in the operating room I looked into his flesh I was there weeping with him not accepting negligence 
or responsibility in full but certainly feeling my friend's pain, calling my mother of course she is 
concerned, she provided for all of the information and such for his medical bills and whatever to be 
paid and paid for his medication that day for pain and actually gave him some money for, you know, 
doing the work. I think ___ and he worked and he probably had intentions of getting something 
and actually I am wondering what is the premise that he is suing on and to what extent if you can 
answer those questions for me because I have known Paul for a long time, ok, I am going to tell you 
something else, he helped me roof my roof this summer, he did renovation work for a guy over here 
in Twins Lakes and ironically we talked and you know and I'm like yeah I know that guy, his name 
is Mike Thomas and, I mean, what is the premise that is he suing on? 

Hans- I would be happy to tell ya, I mean, I don't know if you know this, our lines are recorded, but 
I don't have to keep it if you don't want me to. 

No, I don't care, everything I am saying is the truth and that's the way that I operate and I'm glad that 
it is recorded and that we are both verified and so continue. 

Hans - I don't expect you to tell me anything but the truth anyway, so as long as that is a good deal 
then fine. 

What he said, you know, is that, we can make a lot of money in this, and I said we? I said Paul, I'm 
stillthinking about your arm and getting home and getting yourmeds and he say ah, we'll talk about 
it later. So, once again, per law I understand that he is entitled to something but there should be no 
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need why it should be hyped, pumped, exaggerated it and what I just told you was the truth, ok, as 
far as his injury my face was right in there, I mean he was all ... and got pain medication and 
their __ filing away at his flesh, but when it came down to it, I'm not a doctor, but I can tell ya the 
facia is a white membrane underneath your, separates your muscle from your fatty tissue of your 
epidermis, that is how deep it went. Now, we are not to judge or to say how bad it is, but as far as 
I'm concerned and anyone there, he had 7 stitches I think, 2 inside and then 6 outside, it was a deep 
superficial gouge and cutting the nerves, tendons, muscle. 

S:\Main\DUU!ERG. PAUL\Mcmos\Mcmo re phot1¢ Slml ofDa\'id G,ignon 4-13-12.wl)d 
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TO: 

FROM: 

DATE: 

SUBJECT: 

MEMORANDUM 
File 

Hans 

April 13. 2012 

PAUL DULBERG - RECORDED PHONE STATEMENT FROM DEFENDANT, DAVID GAGNON 

Recorded statement saved under "Dulberg file - starts 9:16 to 6:03. 

I was turning ___ so that the back was going to cut and an easier go at it. Therefore. the branches that came down, I guess I can say "we•· without saying «me'· opted to stand the branches up and proceeded to cut. We done this many times. basically scalding off the small branches to make in size of2 or 3 inch diameter pine needles left. nothing of real value to something to clean up. So. in doing so we had cut probably. I don ·t know. have a cord oflittle tiny pieces and had some left and we got to one where I didn ·t change position. and just so you it was the way that I was operating the saw and it checked. in other words. I wasn't free wheeling it out in front of me. always in position and we got to a branch that maybe we shouldn ·t have tried to cut. it was a little flimsy. so when 1 hit the crotch it flexed. At that time. yes I was handling the saw. but Paul at the same time and just because we know each other so well. I assumed it would be ok to suppo1i it. In doing so. I was already into the cut and the crotch just ___ and ]just nicked his arm. So I am wondering at this point. l was there in the operating room I looked into his flesh I was there weeping with him not accepting negligence or responsibility in full but certainly feeling my friend"s pain. calling my mother of course she is concerned. she provided for all of the information and such for his medical bills and whatever to be paid and paid !or his medication that day for pain and actually gave him some money for. you know. doing the work. I think ___ and he worked and he probably had intentions of getting something and actually l am wondering what is the premise that he is suing on and to what extent if you can answer those questions for me because I have known Paul for a long time. ok. I am going to tell you something else. he helped me roof my roof this summer. he did renovation work for a guy over here in Twins Lakes and ironically we talked and you know and rm like yeah I know th;it guy. his name is Mike Thomas and. l mean. what is the premise that is he suing on') 

Hans - I would be happy to tell ya_ I mean. I don't know if you know this. our lines arc recorded. but I don't have to keep it if you don't want me to. 

No. I don·t care. everything I am saying is the truth and thaf s the way thc1t I operate and rm glad that it is recorded and that we arc both verified and so continue. 

Hans - I don"t expect you to tell me any1hing but the truth anyway. so as long as that is a good deal then fine. 

What he said. you know. is that. we can make a lot of money in this. and I said wc') I said Paul. r rn still thinking about your arm and getting home and getting your meds and he say ah. we ·11 talk about it later. So. once apin. per law I understand that he is entitled to something but there should be no 
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need why i( should be hyped. pumped. exaggerated it and what I just told you was the truth. ok. as far as his injury my face was right in there. I mean he was all... and got pain medication and their filing away at his flesh. but when it came down to it. rm not a doctor. but I can tell va the 
-- ~ . 

-facia is a white membrane underneath your. separates your muscle from your fatty tissue of your epidermis. that is how deep it went. Now, we are not to judge or to say how bad it is. but as far as rm concerned and anyone there. he had 7 stitches I think. 2 inside and then 6 outside. it was a deep superficial gouge and cutting the nerves. tendons. muscle. 
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lYlElVIORANDLIM 

ro: l'ik 

FROl\1: 

D,\TF 

SUBJ[CT: 

:\pril 1 ~- ::_012 

l'Al;L DULBERG - RECORDED PHONE STATEMEI\T FROM DEFENDANT. DAVID GAGNON 

Reconkd stat'cmcnt saYcd under "Dulberg: file - starts 9:J G to G:03. 

J wJs turninl: so 111::it the b::ick was l:Oim, to cut and v.n easier £'.Oat it. Thcrcfnrc. the brarn:hc, 
,___ .... .... ._ that c,1111e d,,wn_ I !-'.llcss l can say '"we" \\·ithout sayinlc' "me" nptcd In st::inci tiK hr,111c-iic, up ;md procec<kd tn e11t. \\·c d,,nc th is many t imcs. basically scald in;; off the s111;ili hr;inc hes IP rn;ikc· in si1c nf2 ,,r _; inch diamc·ter pine needles kit 11Nhing.0freal Y<1iuc to somc-thini" tn clc;in up. SP_ in d,,in,: so we b,1d cut probably. I don ·1 kn0,y_ ha,·e a cmd of little tiny pieces and h;1d snmc kl'! ;md wc· lc'nl t0 one \Ybc·rc· I didn · t change position. ::ind just s0 you it was the w,1'" th,1t I "·as n1,cn11 inc: the s;m ,111d it checked. in nther "·,,rd:s. l was1i'l free wheeling it out in front 0!'111c. alwaY, in pt1,iliPn ;111d we :c"I to a branch that 111;1,1,,-''"c shnulcln'1 ha,e tried t,, cur. it \\·as a little llims,_ "'' "·h,·n I hit the n,>lch it !1ew,I. ,\t thal time·_ ,·c, I """' handlin\'. the saw. but l'aui at the same time ;ind _iu'1 l>c,·,111,c ,.,,: knowcaeh Nher :<<'"·ell.I as:s\lmccl it ''"''uld be ()k t0 supp,1rt ii. In dnin!,'. "'-I'"" ;,lrc;1,h i111,, 1hc­eut and 1h,· nntch _just ····---· and I ju,t nicked his arm. :-;n I am ,, ,1nckri ni" ,11 I hi, J'<>i 111. I ":is !here· in the <'J'<Talinl: nn,m I lc,,,kcd intn his flesh I was there wcc11im: wi1h him nP\ ;1e,·c1,ti11'-' 11cdi'-'.c11n· 

... 
... ... .. ... 0r re::-.pt,nslbility in Cu!! hut certainly kclinf my fricncrs p,1in. czillin~ my mnlhcr (lr cn11r<.:.c ~lie i:-: c0nccrncd. she pnwidccl for all ,,fthc ini<,rrnation and such for his medical hill·, :111d \\h;,Jc',,.,. '" hc­p(1id and p,1id rnr hi:-; rn(dic~ll ion that d1.1y fnr pain and actuall :: g<.ivc him snmc nH111t..':· rt ,r.: 11u knn\\. dnin,: the-,n,rk. I think ___ and he ,,nrkccl ,md he pwh;1bl:· h;1d intentic>n, "rc:,·11in,: s.,11,,·thin:~ and ac1u;i!l,· lam \\\111clerins "·hat is the premise that he is suini" nn and 1n ,,·h111 c,1c-n1 if:"" ,-.,11 answer tlw,e quc,lic>ns r,,r me because I ha Ye k110w11 Paul for a l,,ng time. c,k_ I ;1111 !,'.< ,ing \n tel I \ nu ~(1mc1hin~ cl~c\ h1;; hd peel mt' ro(1f 1ny r00f'thi~ sum1ncr. he dld rcncn·-atit1n w1,rk l'i ff ;,1 J2UY { n r..T hr.:1\' in T"·ins I akc, ::ind ir,,nically ,w t:1lkcd ancl :·Pu knn\\· and I'm lihc :cah I kn"" 1h;i1 '-'.II\. hi, 11,1111,· i, i\·like rlw111;1s ;md. I 1nc;111_ what is the prrn1isc that i, he ,uin:c on'' 

Hans - l \\P\Jld be happ, 10 tell ,,1. I mean. l d<.>n ·1 knnw i r you knnw this. nur I inc" ,ire-rccnrdc,I. h,.,1 I don't h~n·(' ln kl•q-i it it"yt1t1 dtJn·t \\"tll11 me tl1. 

Nn. l cl"n·t ,·:ir,'. c'\'\TY\hin:c I ;1111 >-aYin:c is the truth and th;1(, the ,,;1, that I np,·r;11c ;ind I ·111 ;:Lid lh;11 it i:-:: rC'C()fdt_"d ,ind 1h~11 \\"C ;.ire l•~)(h Yerific-cl <.u1d ~c, Cl1ntinuc. 

!fans - I d,111·1 expect '"''U 10 tell me anvthing but the truth anvwa,. sn ;is lc,n". ;1, 1h;11 ,., "c:n,,d ,k-111 then line. 

Wh:n he ,aid. YClll knn\\·. is that. we can make a IClt of nwncv in 1his. and l said w,,., I 'c:11d J';1u I. r 111 ~till think in~ ah()llt: t'Ur ~rn1 ~md gcttinr home and getting your med~ ~nd he --:;_i:· :1h. \\(.' · !! t;1lk ;1hou1 it later. \(1_ 1_\ncc :1sain. per l~nY l lmckr:-::t~ncl that he i~ .:ntit!cd tn ~1Jm'-·thln~ hut ilKn,: ·,li1,ldd hr 11(1 
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need nl11 fl sh1>ulcl 1,,-l11prd. pumpc1L c\a~;:cratcJ it and what I .iti:,\ tnld '"u \\;1, thl· 1nitl1. <>k. ;,, l~1r a~ his in.iury my !~11.:c wa::-ri!;hl in there. I n1ean he \\"(J~ all... w1d ~t"11 p~1i11 nH:dil.';Hinn ;111d their !ilinB ~nva:· ~11 his. nc-5h. but ·when it ....:arne do\Y!l 1(1 it. !"rn 1101 ,1 <lA:tnr. 1"lu1 \ r;iri 1c-l\ ~·:1 illl· focit1 f:-: ;.1 \\'hitc 1nc111br~mc undcrnc;:ith y1)tir~ ~cparatc:::: your muscle from ynur fatty 1i:-:,l1c {)r ynur ,:pidcrmis, 11",t i, hl'". deep it "·cnt. NPw. we arc ,wt 10 judg.,: t'r lP "" hp"· h;1d it i,. but :is J;,r :is I'm ec,nccrn,·d and ;m,"<>nc there. he had 7 ,titche, I think. 2 in,ick :ind then r, outside. it w,.,s ;1 deep st1p<:?rlici;1l g<'t1gc and n1tting. the nerves. lendoni< musck. 
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H): 

FROlvl: 

DATE: 

SUBJECT: 

!VIE!VIORAND UM 

Fik 

Hans 

April D. 2012 

PAUL DULBERG - RECORDED PHONF: STATEMENT FROM DEFENDANT. DAVID GAGNON 

Recorded statement saved under "Dulberg fik - starts 9:16 to 6:03. 

I was turning ___ so that the back wac: going to cut and an easier go at it. Therefore. the branches that came down. l guess l can say ""we"" without saying "me .. opted to stand the branches up an<l proceeded h' cut. \\"c done tbis many times. basically scalding off the small branches 1() m;ike in size 0f 2 or~ inch diameter pine needles left. nothing ofreal value to something to clean up. So. in doing so we had cut pn,babJ,·. l don·t know. have a cord oflittle tiny pieces and had some kll and we gc,t to one where'! didn ·t change positi,,n. and _just so you it was the ,vay that I was operating the saw :111d it checked. in other \\\>rds. [ ,yasn ·1 free wheeling it out in front of rne, al ways in positiPn and we go! to ,1 branch that maybe we shoulchi"t have tried to cut. it wa.s a little flim,y. ,o \\·hen I hit the cn>leh it flexed. A.t th:1t time. ve, I was hand!in\': tbe saw. but Paul at the same time and just because we . ' . k.I10\\· each other so well. I as:-;u111cd it would be ok to support it. In doing so. l was alrcadv into lhc etit and lhc crotch just ___ and !just nicked his arm. So I am wondering at this point. l was there in the ClJ'cratin!.:. room I looked into his flesh I was there wec11im! with him not accc11tinc'. nc 0 Ii,,cncc 
.. 

.... '- ::=-- t" or resiwnsibilitv in foll but certainly frcling my friend·s pain. calling my mother 111" c1,ursc ,lie is concerned. she provided for all c,fthe information and such for his medical biJI, rn1d whatncr to he p~1id and p~1id for hi~ medication that day for pain and actually gave him ::::omc 1noncy rnr. yol! knn\\:_ d0ing the· wurs.. l think ___ and he worked and he probably had intentions ,,fge11ing S\lnlclhing and actually I am Wl'nc!ering what is the premise that he is suing on and to ,,·hat exten1 if vou c,111 answer those questions for me because I have known Paul for a long time. ok. I am g.oin:; tn tell vou sc,mething ebc, he helped me roof my roof this summer. he did renovation wc,rk for a :;u\ over here in Twins Lakes and irnnicall!· we talked and y0u kno'-· and rm like veah I k1ww that :;u,·. his n;rnK is l\·like Tlwmas and. l mean. ,,hat is the premise that is he suing c>n" 

Hans - J would be happv to tell ya. J mean. I don ·1 know if you know this. our line, ;:ire rccnrclccL but I dcm ·1 ha,-c 1<1 keep it i r you clon·t want me to. 

N0. I d0n·l care. cwrY1hing lam saying is the truth mid tlrnfs the way that I operate rmd 1·m g.bcl 1ha1 it is rccnrdcd ;.ind tlrnl \\·c ~m:-bPlh \Trificd nnd so C(.111tinuc. 

Hans - I don ·1 expect yNl to tell me anvthing but the trnth anywav. s0 as Ions as that is" :;0od deal tilen fine. 

What he said. y0u kn<>\Y. is that. we can make a lot of money in this. and I said we" J ,aid Priul. I" m $till thinkinc: about V(>tir arm and f.'.cttin<'. home and Qettin'-'. vour rncds Jnd he ,av ;iii. we ·11 talk ,ihnul 
... . .._ '-· '- '-- - -it later. \\,. once ,1t:-c1in. per Ja,y I understand that he is entitled to something hut there sll()uld he lH' 
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need 11hv it slwold be hyped. pumped. exaggerated it and what l just told you w,E, 1hc 1ru1h. Pk. as 
for as his injurv m~ focc was right in there. J mean he was all. .. and gnt pain medication and 
thcir __ filini: :nqv at his flesh. but when it came do,\"11 to iL 1·111110t a doctor. but l can tdl ya lhc 
focia i, a white membrane underneath your. separates your muscle fwm your foltv tissue· nf'vnur 
epidermis. that is h(>\\-deep it went. Now. we arc not to judge ur to say h0w bad ii is. but as far as 
l"m n1nccrncd and any0nc there. he had 7 stitches l think. 2 inside and then 6 outside. it was a deep 
supcrlicial <c<'U\.:C and euttin<c the nerves. tendons. muscle. 

. ~ 
~ 
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FISHER COURT REPORTING 
922 North Lyford Road Rockford, IL 61107 

Law Office of Thomas Popovich 
3415 West Elm Street 
McHenry, IL 60050 

Re: Dulberg vs. Gagnon, et al. 

Dear Sir: 

November 22, 2013 

Enclosed please find Exhibits I through 3 which were marked during the course of Paul 
Dulberg's deposition. The exhibits should have been attached to the transcript when it was 
sent to your office but were inadvertently left behind. My apologies for any inconvenience 
this has caused. 

Sincerely, 

Deb Fisher 

Enclosures 

PHONE (815) 226-9755 FAX (815) 395-9510 E-mail fisherreporting@Sbcglobal.net 
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Paul Dulberg 

1 STATE OF ILLINOIS 

2 IN THE CIRCUIT COURT OF THE 22nd JUDICIAL CIRCUIT 

3 McHENRY COUNTY, ILLINOIS 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

PAUL DULBERG, ) 

Plaintiff, 
) No. 12 LA 178 
) 
) DISCOVERY 

vs. ) DEPOSITION OF 
) PAUL R. DULBERG 

DAVID GAGNON, Individually,) 
and as Agent of CAROLINE ) 
McGUIRE and BILL McGUIRE, ) 
and CAROLINE McGUIRE and ) 
BILL McGUIRE, Individually,) 

) 
Defendants. ) 

1-24-13 

16 Discovery deposition of PAUL R. DULBERG, 

17 taken on behalf of the defendants, Caroline McGuire 

18 and Bill McGuire, in the above-entitled action in the 

19 offices of Attorney Thomas J. Popovich, 3416 West Elm 

20 Street, in the City of McHenry, Illinois, on the 24th 

21 day of January, 2013, commencing at 12:17 p.m., as 

22 reported and transcribed by Angela D. Oldenburg, 

23 Certified Shorthand Reporter in and for the State of 

24 Illinois. 

Fisher Court Reporting 
Rockford, Illinois 

8151226-9755 Page 1 to 1 of 176 
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APPEARANCES: 

Paul Dulberg 

ATTORNEY THERESA M. FREEMAN 
Law Offices of Thomas J. Popovich 
3416 West Elm Street 
McHenry, I1linois 

Appeared on behalf of the plaintiff. 

ATTORNEY RONALD A. BARCH 
Cicero, France, Barch & Alexander 
6323 East Riverside Boulevard 
Rockford, Illinois 

Appeared on behalf of the 
defendants, Caro1ine McGuire and 
Bill McGuire. 

ATTORNEY PERRY A. ACCARDO 
Law Office of M. Gerard Gregoire 
200 North LaSalle Street 
Chicago, Illinois 

Appeared on behalf of the defendant, 
David Gagnon. 

2 

Fisher Court Reporting 
Rockford, Illinois 
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Paul Dulberg 
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(Mr. Barch) . . . . . . . . . 175 

EXHIBITS 

MARKED 
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Paul Dulberg 

' 4 6 
1 PAUL R. DULBERG, 1 THE WITNESS: Yes. 
2 being first duly sworn, was examined and testified as 2 MR. BARCH: Couple of things to keep 
3 follows: 3 in mind as we go along. There is a lady over 
4 EXAMINATION BY MR. ACCARDO: 4 there to your left taking everything down 
5 Q. Sir, would you please state and spell your name 5 that we're saying, so it will be important 
6 for the record? 6 when we do have a conversation that we use 
7 A. Paul Dulberg, D-u-1-b-e-r-g. 7 words. Here in Midwest we use a lot of 
8 MR. ACCARDO: Let the record reflect 8 uh-huhs, uh-uhs and shoulder shrugs. During 
9 this is the discovery deposition of Paul 9 conversation it's easier to interpret face 

10 Dulberg taken pursuant to notice and continued 10 to face, but it doesn't translate well to a 
11 from time to tine, taken in accordance with 11 record. Okay? 
12 the Rules of Civil Procedure of McHemy 12 THE WITNESS: (Indicates affirmatively.) 
13 County and the Rules of the Supreme Court 13 MR. BARCH: So if you happen to do that, 
14 of the State of lllinols and any other 14 one of us in the room may ask you to clarify 
15 applicable local court rules. 15 what you mean. All right? 
16 Good afternoon, Mr. Dulberg. My name 16 THE WITNESS: Okay. 
17 is Perry Accardo. I'm going to be asking 17 MR. BARCH: And the other thing to do 
18 you some questionstoday. 18 is some of the questions that come out may 
19 MR. BARCH: Is this your notice? 19 be easy to interpret or anticipate, and 
20 MR. ACCARDO: Did you Issue the notice? 20 witnesses, for whatever reason, have a 
21 I thought I did. If you want to do it, 21 tendency to want to get the answers out and 
22 that's fine. 22 may start talking over the question. You may 
23 MR. BARCH: Well, I mean, if you issued 23 not do that, but if you happen to start 
24 one- 24 talking or giving an answer before the whole 

5 7 
1 MR. ACCARDO: (Interrupting) I'm not 1 question is out, I may ask you to stop, okay, 
2 sure whose notice it is. 2 so I can get the whole question out and then 
3 MR. BARCH: I thought it was mine. 3 we'll give you a chance to get your whole 
4 MR. ACCARDO: I'm sony, I assumed it 4 answer out. All right? 
5 was mine, but if you want to do tt. 5 THE WITNESS: (Indicates affirmatively.) 
6 MR. BARCH: I mean, sooner or later we 6 MR. BARCH: The same is true of me. If 
7 both need to ask the questions. 7 I start a question before you finish your 
8 MR. ACCARDO: If you want to do it, 8 answer, please tell me. I want to give you 
9 that's fine. 9 a chance to get your whole answer out. Fair 

10 MR. BARCH: Let's go forward. 10 enough? 
11 MR. ACCARDO: All right. 11 THE WITNESS: Yes. 
12 MR. BARCH: We'll pick up where 12 MR. BARCH: You might hear the word 
13 Mr. Accardo left off. We're taking this 13 objection at some point. That would come 
14 deposition pursuant to an agreement of the 14 from one of the attorneys not asking you 
15 parties, a notice and in accordance with 15 questions. If you hear the word objection, 
16 the Illinois Code of Civil Procedure. 16 you should stop your answer or don't even 
17 We're going to do what is a called 17 begin one and then look to your attorney for 
18 discovery deposition. I'm sure your attorney 18 direction as to how to proceed. Okay? 
19 talked to you about it. It's a fancy word 19 THE WITNESS: Yes. 
20 for a question-and-answer session. Hopefully 20 MR. BARCH: This is not an endurance 
21 we will ask questions that you hear and 21 test. If you need to use the restroom, get 
22 understand. And then if you do hear and 22 a drink of coffee, whatever you need to do, 
23 understand the question, it's our expectation 23 just let us know. Okay? 
24 you answer truthfully. All right? 24 THE WITNESS: Yes. 

4 of 63 sheets 
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Paul Dulberg 

8 10 
1 EXAMINATION BY MR. BARCH: 1 Q. How do you spell McArtor? 
2 Q. Could you please state your full name for the 2 A. M-c-A-r-t--o-r. 
3 record? 3 Q. Does Mike still reside with you and your mom? 
4 A. Paul Dulberg. 4 A. Yes. 

.5 Q. Middle name? 5 Q. Tell me a little bit about your educational 
6 A. Raymond. 6 background. Did you finish high school? 
7 Q. Where do you reside? 7 A. Yes. 
8 A. 4606 Hayden Court. 8 Q. Where? 
9 Q. Did you say Hayden? 9 A. Johnsburg. 

10 A. Hayden. 10 Q. When did you finish? 
11 Q. How do you spell it? 11 A. 1988. 
12 A. H-a-y-d-e-n. 12 Q. Did you move on to college? 
13 Q. And that's in McHenry? 13 A. Some college. 

14 A. Yes. 14 Q. Tell me a litlle bit about that. 
15 Q. The incident we're here to talk about did not 15 A. I took a few years. I never finished. 
16 take place on your property; is that true? 16 Q. Where did you enroll? 
17 A. True. 17 A. MacMurray College. 
18 Q. Where is 4606 Hayden Court in relation to 18 Q. Was that a community college or a four-year? 
19 1016 West Elder? 19 A. Private college down in Springfield, 111inois. 
20 A. They are in the same neighborhood. 20 Q. You say you took a few years. Could you be more 
21 Q. Are they adjacent properties? 21 specific if you can? One? Two? Three? 
22 A. No. 22 A." Two. 

23 Q. Are we talking like houses away? Blocks away? 23 Q. Did you acquire an associate's degree? 
24 Miles? 24 A. No. 

9 11 
1 A. Less than a minute and a half by car. 1 Q. What was your major? 
2 Q. Can you see the 1016 West Elder property from 2 A. I believe it was pofrtical science. 
3 your property? 3 Q. And any particular reason you left? 
4 A. No. 4 A. I had to go home. 

5 Q. Okay. And what is your date of birth? 5 Q. What was the reason you had to go home? To care 

6 A. 3-19-70. 6 for your mom? 

7 Q. And the incident that we're here to talk about 7 A. Family. 

8 do you recall it happening on June 28, 2011? 8 Q. What was that? 

9 A. I believe that's the date. 9 A. It was family. 

10 Q. How old were you then? 10 Q. And you never went back? 

11 A. 41. 11 A. No. 

12 Q. Are you married, sir? 12 Q. Was that immediately after high school? 

13 A. No. 13 A. No. 

14 Q. Have you ever been married? 14 Q. When was it in relation to high school? 
15 A. No. 15 A. It was about three years after high school. 
16 Q. Back in June of 2011 did anybody reside with you 16 Q. So early '90s? 

17 at the Hayden Court property? 17 A. Yes. You made me think about that. 

18 A. Yes. 18 Q. Besides the course work that you participated in 

19 Q. Who? 19 at MacMurray College, have you had any other 

20 A. My mother and a friend, Mike McArtor. 20 college courses at any other school local? 

21 Q, Mom's name? 21 A. I remember once I took a course over here at MCC. 

22 A. Barbara Dulberg. 22 Q. What course was that? 

23 Q. And the friend that was living there? 23 A. I believe it was college algebra. 

24 A. Mike McArtor. 24 Q. Was it before or after MacMurray? 

5 of 63 sheets 
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Paul Dulberg 

12 14 

1 A. Before. 1 0. Rocket design? 

2 0. Since leaving MacMurray have you taken any 2 A. Graphic design. 

3 additional college level course work? 3 0. Okay. Where did you take those? 

4 A. No. 4 A. Various locations throughout the suburbs. 

5 0. Have you had any vocational training of any kind? 5 0. Are we talking like one-week seminar-type 

6 A. Yes. 6 programs, or is this a -

7 o. What is the nature of that? 7 A. (Interrupting) Some were seninars. Some were 

8 A. Heidelberg Academy. 8 persaial where a canpany hired a teacter to come 

9 o. What is that Heidelberg Academy? 9 in and teach us the new aspects of the program. 

10 A. It's to team how to run printing presses. 10 0. · If I'm hearing what you're saying, you were 

11 0. Where is Heidelberg Academy located? 11 trained on how to operate graphic design 

12 A. When I took it, it was in - I don't know. It 12 software? 

13 was down in the city, a slburb. 13 A. Yes. 

14 0. Suburbs of Chicago? 14 0. Was that for a specific employer of any kind? 

15 A. Yes. 15 A. lnterrnatic, l"'orpora1ed. 

16 o. Tell me about that course. Is that just - is 16 0. So the graphic design software training and also 

17 that pretty short? Long? Is it intensive? What 17 the printing program. What else? Anything else 

18 is it? 18 that brings to mind? 

19 A. Ifs intensive, but ifs short. 19 A. That's it. 

20 0. When you say short, is it a day? A month? A 20 0. When did you have the - I guess strike that 

21 year? 21 question. When were you employed at lntermatic? 

22 A. However laig you want to pay to go until you're · 22 A. I believe lwas 1998 flrough 2008, 2009, 

23 comfortable running. 23 somewhere in there. I don't remember the exact 

24 0. How long did you go? 24 0. Are you employed today? 

13 15 

1 A. Two weeks. It was more of a certificate fa me. 1 A. No. 

2 Q. Did you take the vocational training in operating 2 Q. When was the last time you were employed, 

3 printing presses for a particular employer? 3 starting from today and working backwards? 

4 A. Yes. 4 A. May of 2011. 

5 Q. Who was that? 5 Q. So if I'm hearing what you just said, you have 

6 A. lntermatic, Incorporated 6 not had a job since this incident on June 28, 

7 Q. Okay. And did you say you received a certificate 7 2011? 

8 of some sort? 8 A. Correct. 

9 A. Yes. 9 Q. And where were you working? What was the job you 

10 Q. How would you describe the certificate that you 10 had that ended in May of 2011? 

11 received? 11 A. It was for Juskie Printing. 

12 A. I'm trying to picture it in my head. Ifs a form 12 Q. Juskie Printing? 

13 that says that I completed the work. I haven't 13 A. Yes. 

14 looked at it in years. 14 Q. How do you spell that? 

15 Q. The training for a particular printing press? 15 A. J-u-s-k-i-e Rinting. 

16 A. Yes. 16 Q. And that ended in May of 2011? 

17 Q. And what was the name of the printing press? 17 A. Yes. 

18 A. ltwas an SM 74. 18 Q. When did you start at Juskie? 

19 Q. All right. Besides the training certificate for 19 A. Years earlier. 

20 the SM 7 4 have you had any additional vocational 20 Q. Was it a transition directly from lntermatic to 

21 training of any sort? 21 Juskie? 

22 A. Yes. 22 A. Not direcily, no. 

23 Q. And why don't you tell me about that. 23 Q. So it would have been sometime after 2008 and 

24 A. I had several courses in graphic design. 24 2009 when you started at Juskie? 

6 of 63 sheets 
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Paul Dulberg 

16 18 
. 1 A. Yes. 1 Q. So prior to 1998 to 2008/2009, whenever you 

2 Q. Was there any other employer in between those two 2 actually left, you were an employee? 

3 companies? 3 A. Yes. 

4 A. I had my -1 did a side business. 4 Q. And after that you still did work for them on an 

5 Q. Tell me about the side business. 5 independent contract basis? 

6 A. Its name was Sharp Printing, Incorporated. 6 A. Yes. 

7 Q. Sharp? 7 Q. Okay. Now, the work that you did at lntermatic, 

8 A. Printing, Incorporated, or Inc. 8 what was the nature of your business, your work? 

9 Q. Okay. When were you running Sharp Printing? 9 A. When I was running the printing presses or when 

10 A. Yes. I started that in 1999,and I ended it the 10 I was doing the graphic design? 

11 year this happened. 11 Q. Whatever you want to tell me about first. 

12 Q. So you ended it in 2011? 12 A. When I was running the printing presses, it's 

13 A. Yes. 13 exacUy what it is. I ran a printing press. 

14 Q. Did you end it before or after the incident on 14 Q. How long over that period of 1998 to roughly 

15 June 28, 2011? 15 2008/2009 were you running the printing press? 

16 A. I ended it just before. 16 A. Until I think it was 2003 or 2004. 

17 Q. So I take it then you're not blaming the demise 17 Q. And did you stop working the printing press 

18 or the dissolution of the Sharp Printing, Inc. 18 position to take on some other role? 

19 company on this occurrence? 19 A. I was a -yes, in the office. 

20 A. Correct 20 Q. And what was that role you took on? 

21 Q. Okay. And then was there a period of time where 21 A. Graphic designer. 

22 the Sharp Printing, Inc. business overlapped with 22 Q. And that could encompass a lot of things for a 

23 your work at Juskie Printing? 23 layperson. When you say you were a graphics 

24 A. Yes. 24 designer for lnterrnatic, what kind of work were 

17 19 

1 Q. And as you sit here today can you get any closer 1 you doing for them? 

2 in terms of your period of employment at Juskie 2 A. I did catalog design, package design, collateral, 

3 other than sometime after 2008 or '9 and then May 3 signage, brochures. Everything from business -

4 of2011? 4 everything their company needed. 

5 A. I had - it was a 1099, and I had done work for 5 Q. For lntermatic? 

6 Mark prior to me leaving lntermatic and after. 6 A. Yes. 

7 It was an ongoing-type thing. 7 Q. So you were in-house - you were doing in-house 

8 Q. Okay. So you weren't actually employed then by 8 graphics design work for lntermatic? 

9 Juskie? You're not on their payroll, I take it? 9 A. Correct. 

10 A. I was 1099. So, no, I guess not 10 Q. You weren't in commercial graphic design or 

11 Q. When you say 1099, are you saying that you were 11 anything where your sole business was to do that 

12 an independent contractor? 12 for other companies? 

13 A. Yes. 13 A. No. 

14 Q. So you would do work for them, and they would pay 14 Q. And did you take - did you hold - did you have 

15 you, and you would report the income based upon 15 a name for that position? 

16 the gross payment? 16 A. Graphic designer. 

17 A. Correct 17 Q. Did you hold that position then with lntermatic 

18 Q. And did you record that income then and report it 18 untllyouleft? 

19 through Sharp Printing? 19 A. Yes. 

20 A. No. That was a self-employment 20 Q. And the graphic design work that you did, was tt 

21 Q. Okay. The position you had at lntermatic, was 21 all computer-assisted? 

22 that the 1099 position, or were you actually 22 A. It was all computer graphics. 

23 employed? 23 Q. Is it all mouse entry, or is it keyboard entry-

24 A. It was 1099. After I left lntermatic. 24 A. (Interrupting) Mouse and keyboard, yes. 
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1 Q. - or a combination? And is that the software 1 Thomas, what did you attempt to do? 

2 training that you would get from time to time - 2 A. l tried to do the graphic design for the scratch 

3 A. (Interrupting) Yes. 3 cards. 
4 Q. - that you mentioned earlier? 4 Q. Okay. And if you could elaborate on that more, 

5 A. Yes. 5 are you actually coming up with a concept or a 

6 Q. If there was a new program that came on or new 6 picture that is going to be printed on the card? 

7 version of the program, you would go get trained 7 A. Yes. 

8 on it? 8 Q. And were you given parameters as to what they 

9 A. Yes. 9 wanted it to look like, and you were trying to 

10 Q. I don't want to oversimplify this, but is that 10 draw it, replicate it? 
11 what you're talking about? 11 A. I would get the parameters, what size they wanted 

12 A. Yes. 12 me to do it, and it was my job to come up with 

13 Q. And then there was a period of time where you 13 the concept and the design. They had input on 

14 were doing 1099 work for lntermatic and also for 14 what they thought they wanted it to be. 

15 Juskie Printing? 15 Q. And, again, I'm not trying to oversimplify what 

16 A. Yes. 16 you were doing, but I get the impression as a 

17 Q. Doing the same type of stuff? 17 layperson you're trying to come up with a picture 

18 A. Yes. 18 that would be on the computer screen that would 

19 Q. When you worked at Juskie, was that also work for 19 then be a concept you could flow past the 

20 Juskie itself, or was ii for customers of Juskie? 20 customer to see if it would work for the scratch 

21 A. Juskie is a print broker, so it was for its 21 game? 

22 customers. I worked for him, but ... 22 A. Correct. 

23 Q. All right And since June 28 of 2011 I take it 23 Q. And that's the program you used to do that which 

24 you have not done any graphic design work 24 requires a series of key entries and mouse 

21 23 
1 whatsoever? 1 clicks? 

2 A. I have tried. 2 A. Key entry and mouse, yes. 

3 Q. When you say you have tried, what did you try? 3 Q. What was it about - two or three months after 

4 A. I tried using a keyboard and a mouse. 4 this incident what was it that you were unable to 

5 Q. And when in relation to June 28, 2011 did you 5 do? 

6 attempt to use a keyboard or mouse to do graphics 6 A. Type. I could finger peck. I couldn't type 

7 design work? 7 anymore. Grabbing a mouse isn't exactly working 

8 A. I would say probably two or three months after 8 either. 

9 that incident. 9 Q. Okay. And so you were only able to finger peck 

10 Q. Was that for Juskie? 10 after this? That was one impairment or 

ii A. No. 11 impediment to the job, correct? 

12 Q. Who did you try and do work for? 12 A. Yes. 

13 A. I'm trying to remember his name. New person. 13 Q. And then you said something about the mouse. 

14 Mike Thomas. 14 What is it about the mouse that is the problem? 

15 Q. What kind of business does Mike Thomas have? 15 A. Grabbing it. 

16 A. I can't recall the name of the business right now 16 Q. All right. So you tried that two to three months 

17 but I can tell you the type of business. He did 17 after the incident, correct? 

18 scratch-off game pieces. 18 A. (Indicates affirmatively.) 

19 Q. For like a lottery company or something? 19 Q. What is it exactly - which hand are you 

20 A. Yes. But it wasn't lottery. It was where 20 complaining about, by the way? 

21 companies wanted to give away a TV to their 21 A. My right hand. 

22 employees, and they'd give them all scratch cards 22 Q. Right hand. And what is it about the right hand 

23 and see who won, stuff like that Promotions. 23 that impedes your abilitY to type with it? 

24 Q. When you say you tried to do some work for Mike 24 A. It doesn't work right. It hurts. 
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1 Q. And you're saying it doesn~ work right and it 1 Q. When you try to extend your arm straight out, it 

2 hurts. Is that the same problem that affects 2 hurts? 

3 your ability to use a mouse? 3 A. Yes. 

4 A. Yes. 4 Q. And When you try and pull it in as far as it will 

5 Q. Is your left hand problematic in any way? 5 go, it hurts? 

6 A. It is, yes. 6 A. Yes. In between it's pretty good. 

7 Q. What is wrong with your left hand? 7 Q. You have seen some doctors concerning your left 

8 A. They call it tennis elbow or something. 8 elbow? 

9 Q. Okay. What have you been told this tennis elbow 9 A. Yes. 

10 is? 10 Q. Who have you seen on the left elbow? 

11 A. He said it's something about a tear in the muscle 11 A. Dr. Sagerman. 

12 or ligament or something. 12 Q. Where is Or. Sagerman located? 

13 Q. And Which part of your arm? 13 A. He has two offices; one in Vernon Hills and the 

14 A. Elbow. 14 other in - it's down near Northwest Community. 

15 Q. And are you connecting that to the events of 15 I don't know the name of the town. 

16 June 28, 2011? 16 Q. What is Dr. Sagerman's first name? 

17 A. They said that it is the natural - what is the 17 A. Scott. 

18 word he used - the doctor used? He said it's 18 Q. And have you seen anybody else for the left elbow 

19 perfectly natural that because of having to use 19 tennis elbow problem you have just explained to 

20 my left arm for everything, that it's overused. 20 us? 

21 Q. When did you begin having problems with your left 21 A. No. 

22 arm? 22 Q. What kind of treatment have you had on the left 

23 A. About two months ago. It got real acute about 23 elbow? 

24 two months ago. I was having little issues 24 A. I just started physical therapy. 

25 27 

1 building up to it, but then it got real acute. 1 Q. All right. You have seen a doctor concerning the 

' 2 Q. When you say "acute," it became real problematic? 2 left elbow then. Have you ever heard the doctor 

3 A. strong, yes. 3 use the word extension? 

4 Q. What kind of symptoms did you get with the left 4 A. He uses words I don't understand all the time. 

5 hand two months ago? What flared up exactly? 5 Q. Flexion? Have you ever heard the word flexion? 

6 A. That side of my elbow (indicating), the outside 6 A. He may have. 

7 (indicating). 7 Q. But that doesn1 register for you, though, what 

8 Q. Just for the record, you held your left arm 8 those mean? 

9 across your body and pointed to the outside part 9 A. No. I showed him where it was. He knew right 

10 of your elbow? 10 away. He just -- that's ... 

11 A. Yes. 11 Q. So far you have talked about -

12 Q. Is that a fair description? 12 A. (Interrupting) He ran a couple of tests. He 

13 A. Yes. 13 said, "This is what you have." 

14 Q. And was it painful? 14 MS. FREEMAN: Wait for the question. 

15 A. Yes. 15 Q. You talked about you extending your arm and 

16 Q. Do you still have the range of motion? It's just 16 pulling it back toward you. That hurts at the 

17 painful? 17 extreme ends, correct? 

18 A. It's the range of motion that hurts when you 18 A. Yes. 

19 extend it out or pull it all the way in like 19 Q. What about turning the wrist palm up and palm 

20 you're going to eat 20 down? Does that hurt in the elbow area? 

21 Q. So it's painful as you're going through range of 21 A. In the extended, yes. 

22 motion? 22 Q. And which position makes the elbow hurt? Is it 

23 A. The center range is fine. It's the extensor all 23 palm up or palm down or both? 

24 the way out and all the way in. 24 A. Palm down, fingers up. 
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1 Q. Have you heard the phrase supination, pronation? 1 until -1 mean, it bothered me, but I said 

2 A. Those words I don't know. 2 something to Dr. Sagennan two visits ago and/or 

3 Q. Okay. So other than with your arm straight out 3 - sony - yes, I think it was two visits ago, 
4 at full extension and palm down, that is when you 4 and he ran me through range of motion tests and 

5 describe it hurts, correct? 5 did some stuff, and he said this is perfectly 

6 A. Fingers up (indicating). 6 natural. It can be treated. This is what, you 

7 Q. So you have to - you're closing your hand? 7 know, itis. 
8 A. Fingers up (indicating). 8 Q. V\/llen you say last fall, we're talking about the 

9 Q. So the wrist is pointed up as well? 9 fall of2012? 

10 A. Yes. 10 A. Yes. 

11 Q. All right. So you have got your arm out at full 11 Q. Other than the physical therapy, have you had any 

12 extension and your wrist tilted with your fingers 12 injections in the elbow? 

13 reaching upward? 13 A. No. 

14 A. That hurls. 14 Q. On the right arm you went and had an EMG study 

15 Q. That hurts? 15 where lhey check the nerves that go through your 

16 A. Yes. 16 arm? 

17 Q. And can you think of any other part of the range 17 A. Yes, they did some tests. 

18 of motion of the elbow or I guess in combination 18 Q. Did they do the EMG test on the left arm as well? 

19 with the hand that causes pain? 19 A. No. 

20 A. There are so many things that happen that I do 20 Q. V\/llat test do you recall them doing on the left 

21 that sets it off. Just from putting on your 21 arm otherthan just taking it through range of 

22 jacket to all sorts of - I mean, grab a coffee 22 motion and touching it and doing lhings of that 

23 cup and bend the wrist the wrong way when you 23 nature? 

24 tum it. I can't explain. 24 A. That was it. It's new, so we're going to hope 

29 31 

1 Q. Okay. V\/llat are you wearing on your left wrist 1 physical therapy does it, you know. 

2 today? 2 Q. And so based upon what he saw, this Dr. Sagennan 

3 A. They gave me a splint to wear. 3 then, so far he's put you on physical lherapy? 

4 Q. And is it something that it's hard plastic where 4 A. Yes. 

5 you can't move your wrist, or is it a band of 5 Q. Are you on any medications for the left elbow -

6 some sort? 6 A. (Interrupting) No. 

7 A. It's got a metal plate in here. I think it's 7 MS. FREEMAN: Paul, I just want to 

8 metal - metal, plastic. 8 remind you to wait until he gets his question 

9 Q. The metal or plastic plate goes from lhe palm to 9 out, okay, and then just listen to the 

10 the wrist? 10 question. Okay? 

11 A. Yes. It holds the wrist up at an angle. 11 Q. So that is where we're at now with respect to the 

12 Q. Does tt prevent you from putting your wrist down? 12 left elbow? Ifs been diagnosed as tennis elbow, 

13 A. Down orup. 13 as far as you recall, and is being treated with 

14 Q. Or up. Has anybody talked to you about carpal 14 physical lherapy? 

15 tunnel syndrome? 15 A. Yes. 

16 A. They said that it's - that this is like that. 16 Q. And has the doctor given you a prognosis in terms 

17 The tendons are torn or something. I don't know. 17 of when that may go away, if at all? 

18 Q. Okay. And how soon after June 28, 2011 was it 18 A. He said it takes time. 

19 before you started noticing symptoms wtth your 19 Q. That is all you can tell me right now is it takes 

20 left arm? Because this is the first notice - I 20 time? 

21 haven't seen it in any of the records I have 21 A. I think he is hoping to see the -1 can't say 

22 received. 22 what he's hoping to see. I don't know. 

23 A. ft started bothering me this past fall, and I 23 Q. Okay. I want to go back to the attempts two to 

24 didn't really - I didn't even think about it 24 three months after the event when you tried to do 
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1 some graphics design work. The left elbow wasn't 1 A Yes. 

2 a problem at that time - 2 Q. That was painful, correct? 

3 A. (Interrupting) No. 3 A. Yes. 
4 Q. - correct? So It was the right arm that would 4 Q. And you say it was on fire. Is that the way you 
5 have been a problem? 5 described the pain, or was there some other 

6 A. Yes. 6 symptom? 

7 Q. And what was it about the right arm that you were 7 A. It was a burning sensation. Along with tingles, 

8 unable to do the graphics design work? 8 along with cold. 

9 A. What was it? 9 Q. So cold bothered it? 

10 Q. Yes. 10 A. Cold bothers it immensely. 
11 A. I think it was the fact that a chain saw went 11 Q. You had tingles and a burning sensation? 

12 through the muscle group. 12 A. Yes. 

13 Q. Well, I'm not trying to be a smart aleck. I'm 13 Q. Anything else you can think of in the fingers you 

14 asking symptomwise what was it about your right 14 have talked about and the forearm? 

15 arm that prevented you from doing graphics design 15 A. The forearm I have - it's not the same thing. 

16 work two to three months after the event? 16 It is not the same -1 don't know. The muscles 
17 A. It hurt. 17 hurt when I try to type or try to grab things. 

18 Q. What part of your arm hurt, starting with your 18 Q. Okay. So with respect to the typing then, moving 

19 fingertip up to your shoulder? 19 the fingers and thumb, did that enhance or 

20 A. These two fingers (indicating) through to the 20 increase the burning, tingling and pain? 

21 elbow. 21 A. Yes. 

22 Q. All right. For the record, you have pointed to 22 Q. In the fingers and thumb and the arm? Or just 

23 - we call it the pinky finger? 23 all those areas? 

24 A. Yes. 24 A. It was from here to here (indicating). 

33 35 
1 Q. And then what some people may refer to as a ring 1 Q. And then you say when you grab things, too? 

2 finger? 2 A. Yes. 

3 A. Yes. 3 Q. You grab and try to pick things up? 

4 Q. And the middle finger, index or the pointer, and 4 A. Yes. 

5 the thumb were not painful? 5 Q. That would also exacerbate these complaints you 

6 A. The thumb hurts when I pull it in. 6 talked about; the burning, tingling and -

7 Q. Is this how it was back two to three months after 7 A. (Interrupting) Yes. 

8 the event? That is the period we're talking 8 Q. Other activities - any activity involving 

9 about now. 9 grabbing or using the fingers would create 

10 A. It was on fire back then. 10 problems then? 

11 Q. The pinky, the ring finger and the thumb? 11 A. Yes. I don't even know where to begin on that 

12 A. Yes. 12 list. 

13 Q. Painful and on fire? 13 Q. All right. And certainly using the keyboard or 

14 A. Yes. 14 grabbing the mouse, those are two activities that 

15 Q. All right. Now, you also said that the pain went 15 you described are part and parcel of the graphics 

16 up your arm to your elbow? 16 design work? 

17 A. Yes. 17 A. Yes. 

18 Q. And which part of your arm? Like the underside? 18 Q. And those two activities would create, if I'm 

19 The top? Which part? 19 understanding your testimony, the pain? 

20 A. Next to the bone on this side (indicating). 20 A. Yes. 

21 Q. Okay. So no question It was painful in those 21 Q. What about if your right arm was just resting and 

22 fingers, the two fingers you ·described, and the 22 your hand was resting? Was it painful at rest? 

23 thumb, and also running down the forearm - the 23 A. Yes. 

24 underside of the forearm to the elbow? 24 Q. Was it tingling at rest? 
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1 A. Yes. 1 the incident. 

2 Q. Was it burning at rest? 2 Q. What were you going to do there, as you recall? 
3 A. At times. 3 A. I was going to do material handling part-time. 
4 Q. All right. So that was two to three months after 4 Q. What does material handling mean to you? 

5 the event, correct, when you tried the graphics 5 A. Moving material. 

6 design work? 6 Q. What kind of material? 
7 A. Yes. 7 A. Steel. 
8 Q. Yes? 8 Q. Were you going to use - were you going to use 
9 A. Yes. 9 your hands to lift it or operate a forklift? 

10 Q. Have you tried it again since then? 10 What? 

11 A. I have a computer at home and once in a while I 11 A. Well, from what I understood, the job was you 

12 sit down and try to do some stuff. I can't get 12 take - they make screws, so you take these 
13 in more than t-en minutes. 13 little things of screws, you put them into bigger 

14 Q. Okay. So if I'm hearing your testimony then, 14 buckets. You take the bigger buckets, put it on 

15 since this happened you have not been able to 15 a rack, and then roll the rack down to where they 

16 utilize your right arm and hand for computer work 16 wash them or something. 

17 for more than ten minutes? 17 Q. You understood it then that the machine was going 
18 A. Correct. 18 to be pouring all the screws into a bucket, the 

19 Q. You have not been able to- after ten minutes 19 screws that are being made? 

20 you're no longer able to bear the symptoms then 20 A. It dumps them into this - they showed it to me. 

21 that arise? 21 It dumps it into a stringer thing. 

22 A. It starts ramping up, and I have to quit, 22 Q. So they were going to - you were going to be at 

23 Q. Have you applied for disability? 23 a machine that was dumping screws into a small 
24 A. Yes. 24 holding device of some sort, and you were going 

37 39 
1 Q. Did you get it? 1 to put that into a larger bin? 

2 A. I am in the application process. 2 A. Yes. 

3 Q. When did you first apply? 3 Q. Which was on some kind of a movable cart? 
4 A. I think it was January of last year, so about a 4 A. Then from there you had to put it on the movable 

5 year ago. 5 cart. 

6 Q. Where does the process stand? Did you apply and 6 Q. So you were going to - the screws were going to 

7 get rejected, or are you appealing? 7 pour into some smaller container, you were going 

8 A. The first thing I was told, they rejected the 8 to pick that up, dump it into a larger one, fill 

9 first, and now I'm in - they call it an appeal 9 that up and then put that onto a cart? 

10 process I think. 10 A. Yes. 

11 Q. What was the nature of the rejection, if you 11 Q. What was going to be the weight of those? 

12 recall? 12 A. I was told approximately 70 pounds. 

13 A. They recognize that I was severely impaired but 13 Q. 70 pounds for the bigger one that you would be 

14 not disabled. That"s what the letter said. 14 moving to the cart? 

15 Q. Okay. All right. Since then, June 28 of 2011, 15 A. Yes. 

16 you have not - I know there was a job that you 16 Q. What leads you to believe you actually had a 

17 referenced in your Interrogatory answers that you 17 position other than applying for it? 

18 had applied for and received an offer of 18 A. They told me to start that following Monday. 

19 employment? 19 Q. Was this all oral? 

20 A. I was working for Mike - you're referring to 20 A. No -- well, yes. They already had me on the 

21 Mike Thomas? 21 books. I had done work for them in the past. 

22 Q. No. AMS Screw or something? 22 Q. When did you do that? 

23 A. I was due to start AMS Screw prior to the 23 A. The year earlier. 

24 incident. I was due to start it the week after 24 Q. So that was something in addition to the 1099 
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1 work you were doing? 1 there by fall full-time. But whether that ever 
2 A. That -yes, yes. 2 flew or not, I - it never happened 
3 Q. All right 3 Q. Okay. Prior to this happening you would get 
4 A. I forgot all about that 4 calls from your supervisor saying "Look, we have 
5 Q. Tell me- 5 some part-time work for you"? 
6 A. (Interrupting) Yes. 6 A. Well, what would happen -1 can kind of explain 
7 Q. - when did you slart doing this work, the 7 this. What would happen is I would call Joe. 
8 material handling work for AMS Screw? 8 He's the guy that runs it. 
9 A. 2009 or 2010, somewhere in there. rm not sure 9 Q. What is Joe's last name? 

10 exactly when. 10 A. Groves. 
11 Q. Was it just a part-time deal? 11 Q. Groves? 
12 A. It was. I was hoping it would lead to something 12 A. Groves, G-r-o-v-e-s. And I would say, "I have a 
13 more stable, yes. 13 couple of weeks open. Do you have anything?" 
14 Q. Was it on a temp basis directly through AMS Screw 14 Q. Okay. 
15 or through an agency of some sort? 15 A. And then he would keep that in mind and then get 
16 A. It was directly through them. 16 back to me when he did. 
17 Q. And how would you know when to come in and when 17 Q. So Joe Groves knew that you were available? If 
18 not to come in when you were doing the temp work? 18 circumstances on his end warranted it, he would 
19 A. The supervisor would call me and say, 'We have a 19 just call you? 

20 spot for you. You wantto come in?" 20 A. I wasn't available all the time. 
21 Q. And it was just - those were temporary stints? 21 Q. Right He would call you. If you were 
22 A. They were. And he was working with me to try to 22 available, you would go in? 
23 make it full-time, so I was doing all of these 23 A. Yes. 

24 part-time hoping to get the full-time. 24 Q. And that happened how often prior to June 28 of 

41 43 
1 Q. And the work you were doing, the part-time work 1 2011? 
2 while you were waiting for hopefully full-time 2 A. I think twice. I don't remember exactly. I 
3 work, was it the same job you were telling us 3 think twice. 

4 about a minute ago? 4 Q. Okay. And then the situation, whether it was 
5 A. Yes. 5 going to be the next day or within a week after 
6 Q. The one where you'd take the screws, pour them 6 this occurrence, you were planning to go 
7 into the bigger container and move them onto a 7 participate in one of these temporary stints 
8 cart? 8 after this event, correct? 
9 A. Yes. 9 A. Yes. 

10 Q. And then you were going to start you say the 10 Q. Do you believe that the stint that was planned 
11 following Monday after this happened? 11 after the event was any more or was different in 

12 A. I believe it was the following - it was the 12 any way than the prior stints? 

13 following week. It was - it was right before 13 A. No. 

14 the Fourth, so I don't remember. I would have to 14 Q. If you understand the question. 

15 look at a calendar. 15 A. No. 

16 Q. So relatively soon after this happened it was 16 Q. It was the same? 

17 your expectation you were going to begin 17 A. Yes. 

18 employment with AMS? 18 Q. It was your hope that the more you did these 

19 A. Yes. 19 temporary stints, the more likely you would have 

20 Q. Was it going to be more than just one of these 20 a chance to get full-time employment? 

21 part-time stints that you were talking about? 21 A. Yes. 

22 A. It was scheduled to be either a week or two 22 Q. Would you agree that as of June 28, 2011, though, 

23 weeks. I don't remember. And Joe, the guy who 23 you had not had a promise of full-time 

24 runs it, said he is going to try to get me in 24 employment? 
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1 A. I had no promise of full-time employment. 1 Q. Okay. So you went for some interviews for a 

2 Q. Have you tried to go back at any time since 2 couple of graphics design positions? 

3 June 28 of 2011 to l guess fill one of these 3 A. Yes. 

4 temporary stints that you have done in the past? 4 Q. To do similar things to what you were doing 

5 A. No. They called. 5 before? 

6 Q. When you say ''they," Joe called? 6 A. Yes. 
7 A. Yes. 7 Q. And did you get either one of those jobs? 

8 Q. So Joe Groves called when in relation to June 28, 8 A. No. 

9 2011? 9 Q. Why is it, if you know? 

10 A. A few months after. 10 A. I'm not sure. 

11 Q. And what happened on that event where he called 11 Q. Did they have you sit down at a computer terminal 

12 to see if you were interested? 12 and try and generate any work? 

13 A. Yes. 13 A. Yes. 

14 Q. What happened? 14 Q. And were you able to do it? 

15 A. He knew what had happened. He said, "Do you 15 A. They saw the shaking of the hands and whatnot. 

16 think you can do it?" And I said, "I don't think 16 Basically said "We can't use you." 

17 so." 17 Q. Where were these two companies that you sat for 

18 Q. Is that the only time there was an exchange over 18 and attempted to do graphics design or at least 

19 possibly taking another temporary stint? 19 illustrate your abiltties? 

20 A. He actually came out to my home. He knewwhere I 20 A. One of them was on the northwest side of the 

21 lived, and he came out to my home, and he knew 21 city. I only went in there once. 

22 right away I couldn't do what they were asking to 22 Q. The name of it? 

23 be done. 23 A. I'm trying to remember. I can go back through my 

24 Q. So you have tried going back to the graphics 24 e-mails and find the name where they contacted me 

45 47 
1 design work? 1 through. I don't know it offhand. They were 

2 A. Yes. 2 kind - they told me that they found somebody 

3 Q. And that's too painful to do because of the 3 more compatible. 

4 keyboard entry and the mouse function? 4 Q. So there was one company, and you said it was on 

5 A. Yes. 5 the northwest side of the city, meaning Chicago? 

6 Q. And then you kind of self- you made a decision 6 A. lt's the suburbs. 

7 on your own, given your situation, it was 7 Q. Okay. Northwest suburbs. And you would try, if 

8 unlikely that you could do the work for AMS 8 we asked your attorney, to locate the name of 

9 Group; is that right? 9 that company? 

10 A. Oh, I knew I couldn't do it. 10 A. I can try if I still have the contact. 

11 Q. Right You decided that? 11 Q. And you said there was a second one as well. 

12 A. I don't think I decided it. I think my body 12 Where was that? 

13 decided it. 13 A. I'm pulling a blank. 

14 Q. Okay. So your body was telling you that you 14 Q. There was one, but you're drawing a blank on it? 

15 couldn't do that job? 15 A. Yes. 

16 A. I couldn't pick up those buckets, no. 16 Q. Is it possible that your computer database at 

17 Q. Other than those two potential avenues of 17 home would have some information that might 

18 employment or income, have you undertaken any 18 refresh your memory? 

19 other effort to find a job? 19 A. It may. I haven't used that computer in so long 

20 A. Yes. I went on several different interviews. 20 anymore, I don't even know if it will boot up. 

21 Q. For what kind of jobs? 21 But, yes, it may. 

22 A. Graphic design. 22 Q. And at least one of these companies you went to 

23 Q. I thought you said you can't do that. 23 you had to sit down and illustrate your graphic 

24 A. When you got bills, you try. 24 design abiltties? 
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1 A. Yes. 1 you were unable to do that temporary stint that 
2 Q. Did you have to do that at both or just the one, 2 you had lined up? 
3 if you recall? 3 A. Right. 
4 A. Just one. 4 Q. How many days or weeks was that planned for when 
5 Q. All right. For the graphics design positions, 5 you were working? 
6 you have at least tried to get two others since 6 A. I don't remember, but it was one or two. I know 
7 then, right? 7 that. 
8 A. Yes. 8 Q. One or two days or weeks? 
9 Q. Were you going to be doing 1099 work for them or 9 A. Weeks. 

10 actually be employed by those two companies? 10 Q. All right So if it was a 40-hour week, it would 
11 A. I was trying to be employed. 11 be 40 times the $10 hourly rate? 
12 Q. And then besides these two attempts at graphics 12 A. Yes. 
13 design positions, any other attempts of 13 Q. And if it was the two weeks, it would be that 
14 employment since June 28, 2011? 14 80 hours at ten bucks an hour? 
15 A. No. 15 A. Yes. 
16 Q. Do you remember signing Interrogatory answers 16 Q. Past that have you made any other calculations on 
17 saying that you would be making a claim for lost 17 your end I guess pursuant to what you believe you 
18 earnings? 18 have lost in the form of income? 
19 A. I don't know what you mean by Interrogatory 19 A. The biggest loss I suffered was not being able to 
20 answer. 20 renewwith Juskie later on. 
21 Q. There is some written questions that we sent to 21 Q. Renew in what sense - so, first of all, with 
22 your attorney to have you answer. And I don't 22 respect to AMR, other than that one to two-week 
23 want to get into what you and either your 23 stint, from your vantage point are you claiming 
24 attorney here or Mr. Mast may have talked 24 that you have lost more income that you could 

49 51 
1 about- 1 have received through AMS Screw? 
2 A, (Interrupting) I remember he asked me some stuff. 2 A. With Juskie Printing the contract that he had was 
3 Q. Take a look at the last page - nope, not the 3 up in May prior to this incident. That is why I 
4 last page. It will be the fourth from the back. 4 was looking for other work to fill, pending 
5 Is that your signature? 5 Juskie getting a new contract with his customer, 
6 A. Yes. 6 okay, which would have extended my work there as 
7 Q. I should say for the record I tendered to you 7 well. 
8 Exhibit No. 1. That is your signature on the 8 Q. Okay. So your hope at the time this happened was 
9 fourth-to-the-last page? 9 notto go full-time with AMS Screw? You were 

10 A. Yes. 10 hoping that Juskie renewed their contract so you 
11 Q. Question No. 6 asked about whether you would be 11 could continue 1099 work? 

12 claiming any lost income as a result of the 12 A. I was hoping to get work anywhere I could get it. 

13 injuries, including wages and salaries, and then 13 Q. Well, I know thattumed out to be the case; but 

14 there is this listing of AMS Screw Products. 14 heading into this event on June 28, 2011, was it 

15 Do you see that? 15 your hope that you would be able to do the 1099 

16 A. Yes, 16 work for Juskie or leave that -

17 Q. And Joe Groves, that's the guy you mentioned that 17 A. (Interrupting) It was my hope I could do both. 
18 would call you from time to time? 18 Q. All right So your hope was to continue to do 

19 A, Yes. 19 1099 work for Juskie, and also as needed, fill in 

20 Q. Is that the hourly rate you would get for your 20 at AMR, potentially get a full-time job? 

21 temporary work? 21 A. AMS. 

22 A. Yes. 22 Q. AMS. Let me start the question over then. So 
23 Q. And then when we talk about being hired but not 23 heading into this event that happened on June 28, 

24 able to pursue employment due to the accident, 24 2011, were you not actively doing work for Juskie 
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1 because their contract had ended? 1 does. How did you learn that Juskie actually got 
2 A. Yes. 2 the contract that may have been able to provide 
3 Q. And you were doing temporary work periodically 3 you with more 1099 work? 
4 for AMS? 4 A. He told me. 
5 A. Yes. 5 Q. Mark did? 

6 Q. And that was on an as-needed basis when Joe 6 A. Yes. 
7 Groves called? 7 Q. Did he call afterwards and say, "Hey, we're ready 
8 A. Yes. 8 for you"? 
9 Q. That was your hope moving forward, that there 9 A. Yes. 

10 would be a new contract for Juskie and that you 10 Q. And you had to tell him you couldn1 do the work? 
11 could do some 1099 work, correct? 11 A. I couldn't do anything at that point. 
12 A. Yes. 12 Q. Is that when you tried - you said two to three 
13 Q. And then also as-needed fill in at AMS? 13 months afterwards you tried to do the work and 
14 A. Yes. 14 youcouldn~ 
15 Q. And hopefully get a full-time job at AMS if that 15 A. Mark called not long after the incident, within a 
16 ever arose? 16 month, and I couldn't do anything at that point 
17 A. Yes. 17 You didn't see me come out of my house. 
18 Q. And when you were doing 1099 work for Juskie, 18 Q. So he called within a month of this thing 
19 what did that mean to you in terms of gross 19 happening and you told him there is no way you 
20 receipts? 20 can doit? 
21 A. I can tell you what I made that year from him in 21 A. Yes. 

22 five months. You can do the math from there. 22 Q. Did he ever revisit the possibility of doing work 
23 Q. Okay. Well, what did you make? 23 for Juskie with you? 

24 A. It was 18,000. 24 A. I have known Mark for a lot of years. We talk on 

53 55 
1 Q. The first five months of 2011 you made 1 and off about various things. 

2 18,000 as a 1099 worker for them? 2 Q. Does that mean he did or he did not? I don1 
3 A. Yes. 3 know. 

4 Q. And you would have to take all of your expenses 4 A. Yes. He's probed. He knows it's done. 

5 out of that? 5 Q. So periodically he will inquire about it, and 

6 A. Yes. 6 each time you have told him no, I take it? 
7 Q. And then at AMS do you have a recall what you may 7 A. {Indicates affirmatively.) 

8 have made at AMS during that first - 8 Q. Is that a yes? 

9 A. {Interrupting) Not much more than that, the $10 9 A. Yes. 

10 an hour. They didn't pay. 10 Q. Juskie - what is the full name of that company? 

11 Q. And there was two or three stints where you 11 A. Juskie Printing, Inc. 

12 worked for them, as you recall? 12 Q. Where is it located? 

13 A. Yes. 13 A. The last, it was down on Chicago Avenue out near 

14 Q. And those might have been a week or two each? 14 - I used to take - I know how to get there. I 

15 A. Right 15 don't know the town it's in. I used to take 355 
16 Q. All right. And do you know, did Juskie get that 16 down, get off in -

17 contract? 17 Q. {Interrupting) Do you have a phone number for 

18 A. Yes, he did. 18 Juskie? 

19 Q. Who was your contact person at Juskie? 19 A. I have it at home. 

20 A. Mark. 20 Q. Okay. So other sources of income that you had 

21 Q. What is his last name? 21 before the incident besides Juskie that we have 

22 A. I know his last name, and I'm drawing a blank. I 22 talked about and then AMS? Were there any others 

23 know his last name well. 23 that stick out in your mind? 

24 Q. Maybe it will come to you later. Tell me ifit 24 A. That was it. 

16 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226-9755 Page 52 to 55 of 176 



Dulberg 008178

Paul Dulberg 

56 58 
1 Q. And you have not had any income from either of 1 Q. What is the connectia,? 

2 those two sources - 2 A. He is Caroline's son. 

3 A. (Interrupting) The only other place I was getting 3 Q. Are you and David grade school buddies? Middle 

4 income prior to that was lntermatic when they 4 school buddies?· 

5 needed work, and that was - that was less than 5 A. High school. 

6 Juskie. 6 Q. Af Johnsburg? 

7 Q. Did you get any work from lntermatic in the five 7 A. Yes. 

8 to six months in 2011 that praceded this event? 8 Q. Were you and he like close socially in high 

9 A. (Indicates negatively.) 9 school? 

10 Q. I take ii then you haven't done any projections 10 A. More right after high school. 

11 of lost income? 11 Q. How was it that the two of you became connected 

12 A. No. 12 more so after high school? You knew who he was 

13 Q. Have you ever been in the union? 13 in high school, I take it? 

14 A. No. 14 A. I think we knew all the same people. 

15 Q. Ever been in the military? 15 Q. So there was a common group of acquaintances 

16 A. Yes. 16 through high school? 

17 Q. Which branch? 17 A. Yes. 

18 A. Army National Guard. 18 Q. And then descrtbe the relationship as it evolved. 

19 Q. Were you active service Army or just National 19 I mean, did you see each other socially? 

20 Guard? I'm not diminishing it, but I'm trying to 20 Recreationally? I mean how? 

21 distinguish ihose two. 21 A. It was we would do dumb things together, you 

22 A. Two weeks out of the year you're active service. 22 know. Socially, recreationally. 

23 The rest of the time you're National Guard. 23 Q. You ever work together? 

24 Q. Okay. And so what period of time were you Army 24 A. On the job? 

57 59 

1 National Guard? 1 Q. Anywhere. 

2 A. Oh, from the time I was 18 or 19 until the time I 2 A. Like as employment, no. 

3 was 22 or 23. Somewhere in there. 3 Q. Okay. What kind of social or recreational 

4 Q. Did I ask you - have you ever been married? 4 activities would you participate in from lime to 

5 A. Yes, I think so. 5 time with him? Bowling leagues? Golf leagues? 

6 Q. Have you? 6 A. Did a bowling league together. He was into 

7 A. No. 7 restoring cars, and he did it in his mom's 

8 Q. All right. I'm going be- I'm going to shift 8 garage, and everybody kind of kicked in a hand to 

9 over to the event that is the subject of the 9 help him. 

10 lawsuit. Where did this happen? 10 Q. Okay. Is he manied, if you know? 

11 A. At caroline McGuire and Bill McGuire's house. 11 A. Heis. 

12 Q. That is listed in the Complaint as 1016 Wast 12 Q. Did you go to their wedding? 

13 Elder? 13 A. Yes, I did. 

14 A. That sounds like it. 14 Q. Do you know if he has any children? 

15 Q. Did you know the McGuires µior to this 15 A. No children - oh, wait. He might have -1 

16 happening? 16 don't know. That's ... 

17 A. Yes. 17 Q. Did he have any back in June of 2011, if you 

18 Q. How is it that you knew the McGuires? 18 know? 

19 A. Grew up in that neighborhood. 19 A. He may have. I'm not sure. 

20 Q. There is another fellow that is named in the 20 Q. I take it you're not like a godfather or anything 

21 lawsuit, Dave Gagnon? 21 to his child? 

22 A. Yes. 22 A. No. 

23 Q. Is he connected to the McGuires, if you know? 23 Q. I mean, I can keep asl<ng more and more questions 

24 A. Yes. 24 that come into my mind about how you might have 
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1 - or what your relationship with Gagnon may have 1 each other from lime to time as needed? 
2 been before this. I was hoping to hear from you 2 A. Yes. 
3 how you describe it 3 Q. Okay. What kind of stuff do you recall over the 
4 A. Wen, it was just friends hanging out after years 4 years helping David with or him helping you with? 
5 of high school 5 A. I remember pulling his car out of the ditch when 
6 Q. How often would you see him then I guess on a 6 it snov...d and he called me. I remember 
7 monthly basis? 7 approximately ten years earlier him helping me 
8 A. Recentiyor- 8 fix my roof after a storm. Earlier than that I 
9 Q. (Interrupting) Before this happened. 9 helped him numerous amounfs of time with sanding 

10 A. How long before this happened? 10 body parts to a car when we were in our 20s. 
11 Q. Let's go with the first two years immediately 11 Q. Okay. What about - obviously we're going to 
12 preceding this incident How often would you see 12 need to talk about chain saw usage prior to 
13 him? 13 June 28, 2011. Had you ever been anywhere with 
14 A. Oh, not that often. Once or twice a year maybe. 14 David Gagnon where a chain saw was involved? 
15 Q. Okay. Was there a higher frequency immediately 15 A. Yes. 
16 after high school? 16 Q. Okay. Where was that? 
17 A. Oh,yes. 17 A. It was on Carors property. 
18 Q. APparenfly it waned over time? 18 Q. All right Anywhere else besides Caroline 
19 A. Yes. 19 McGuire's property? 
20 Q. So in the two years or so before this happened, 20 A. I'm not sure. I don't think so. 
21 June 28, 2011, you would only see him once or 21 Q. Put Mr. Gagnon aside. Have you ever used a chain 
22 twice a year? 22 saw-
23 A. Maybe three orfour. A fewtimes a year. I 23 A. {Interrupting) Yes. 
24 mean, I'm not sure of the exact number. 24 Q. - personally? 

61 63 
1 Q. Okay. And this is an es1imate, correct? 1 A. Yes. 
2 A. Yes. 2 Q. Prior to this day, June 28, 2011? 
3 Q. And would this just be in passing, or was ii set 3 A. Yes. 
4 plans to see him? 4 Q. How many times do you think you might have been 
5 A. For - wen. for some reason or another he would 5 on Caroline McGuire's property prior to June 28, 
6 want to see Mike, who was living with me, or 6 2011 where you were engaged in any activity 
7 anotherfriend of ours, and he would say, "I'm 7 involving a chain saw? 
8 going over here. I'll meet you them," you know, 8 A. I vividly remember once. 
9 and we would run into each other, you know. 9 Q. One other time? 

10 Q. So it would be the contact you had with him then 10 A. Yes. 

11 in recent years prior to the event was more just 11 Q. And how and when in relation to June 28 of 2011 
12 happenstance, overlapping of mends and 12 was that? 

13 acquaintances? 13 A. A few weeks prior. 

14 A. Yeah. Well, if he needed help or I needed help, 14 Q. Okay. And other than that one that you actually 
15 you know, I think that that was a given. 15 recall and then June 28, 2011, that is the extent 
16 Q. Okay. I asked you if you ever worked together. 16 as you stt here today you can recall? 
17 You guys never worked for a company or an 17 A. Yes. 

18 employer where you were both on payroll there 18 Q. Did you ever work with a chain S<foN in combination 
19 together, correct? 19 with David Gagnon on any other person's property? 
20 A. Correct 20 A. Not that I remember. 

21 Q. Now, obviously there is this incident on June 28 21 Q. Before June 28 of 2011 did you personally have an 
22 of 2011 where you were with him, correct? 22 appreciation for any risks that might be 

23 A. I was on the property, yes. 23 presented by a chain saw? 

24 Q. And then you men1ioned that you guys would help 24 A. Say that again. 
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1 Q. Sure. I want to know if you had - heading into 1 and Mr. McArtor may have been involved in 

2 June 28 of2011 if you had any understanding as 2 projects where a chain saw was used? 

3 to any hazards that might be associated with 3 A. Yes. 

4 chain saw use. 4 Q. And in those situations would you be the 

5 A. Yes. Ifs dangerous. 5 operator, or would you be the helper? 

6 Q. What is dangerous? What was dangerous about it 6 A. I would be the heper. 

7 from your vantage point? 7 Q. Did you ever have a situation where he was 

8 A. A chain saw is dangerous, period. 8 helping you and you were operating a chain saw 

9 Q. Okay. I mean, if it's just sitting there not 9 then? 

10 running, is it dangerous? 10 A. Where Mike McArtor was helping me and I was 

11 A. I'm not sure what you nean. 11 operating it? 

12 Q. Okay. You mentioned that you had used chain saws 12 Q. Yes. Correct 

13 before? 13 A. Yes. 

14 A. Yes. 14 Q. Are you able to count how many times that 

15 Q. And you have used them without David Gagnon being 15 occurred? 

16 present? 16 A. I'm not sure, but it's more than a few. 

17 A. Yes. 17 Q. On those few - well, were there other people 

18 Q. Can you give me any estimate as to how many times 18 from time to time that helped you as well while 

19 you might have used a chain saw prior to June 28, 19 you were using a chain sfNo/? 

20 2011? 20 A. Yes. 

21 A. Myself? 21 Q. And on those occasions where it was somebody else 

22 Q. Yes. 22 or maybe it was Mr. McArtor, did you form any 

23 A. Hundreds. Maybe not hundra:ls, but enoug, where I 23 opinions about the potential hazards or risks to 

24 can't count 24 the people that were helping you that a chain saw 

65 67 

1 Q. All right. And during those periods where you 1 might present? 

2 were using a chain saw, you formed the view that 2 A. Yes. 

3 chain saws can be dangerous? 3 Q. What kinds of risks are those to the other 

4 A. Very. 4 people? 

5 Q. And what type of dangers did the chain saw 5 A. Keep them as far away from it as possible. 

6 present from your experience using it? 6 Q. And the risk to the helper is also -

7 A. It cuts through things very rapidly. 7 A. (ln1errupting) If they are too close, yes. 

8 Q. So the operator could be cut? 8 Q. -being cut-

9 A. Yes. 9 A. (ln1errupting) Yes. 

10 Q. And you knew that before June 28 of 2011, 10 Q. And at any point in your lifetime prior to 

11 correct? 11 June 28 of 2011 had you ever been trained by 

12 A. Yes. 12 somebody who was a skilled chain saw operator? 

13 Q. Did you ever use a chain saw in tandem with 13 A. No. 

14 anybody else helping you prior to June 28, 2011? 14 Q. Had you ever had a job where your primary purpose 

15 A. Yes. 15 was to use a chain saw? 

16 Q. This fellow that lives with you and your mom, 16 A. No. 

17 what is his name again? 17 Q. All your experience with a chain saw, would you 

18 A. Mike. 18 agree, would be just personal use and experience? 

19 Q. Mike. What is his last name? 19 A. Just backyald trimming down Hmbs. 

20 A. McArtor. 20 Q. Kind of on-the-job training? 

21 Q. Did Mr. McArtor ever assist you while using a 21 A. Just my house. 

22 chain saw? 22 Q. Do you recall ever sitting down any time prior to 

23 A. Yes. 23 June 28, 2011 on those occasions where you were 

24 Q. I mean, is that multiple times in the past you 24 using a chain saw and reading an operator's 
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1 manual? 1 user or helper. 

2 A. Oh,yes. 2 A. Heat 

3 Q. You have read an operator's manual for a chain 3 Q. Heat? 

4 saw? 4 A. Yes. 

5 A. When I was younger, yes. 5 Q. Anything else you can think of? 

6 Q. We're going back lo like immediately after high 6 A. Fragments. The wood chips, you know. 

7 school? 7 Q. The saw dust and debris that might fly off -

8 A. We're going back to eighth grade. 8 A. (Interrupting) Yes. 

9 Q. Eighth grade? 9 Q. - during cutting? 

10 A. Yes. 10 A. Yes. 

11 Q. So this was going back when you first started 11 Q. Okay. Anything else that brings to mind? 

12 using a chain saw? 12 A. I'm trying to think back of - way back when he 

13 A. Yes. 13 taught me that 

14 Q. When you first started using a chain saw, did you 14 Q. If something comes up, let me know. Have you 

15 take it upon yourself to read the manual and 15 heard the phrase of binding or blade bind? 

16 begin using, or did some adult help you with that 16 A. I know what binding is, yes. 

17 process? 17 Q. What does it mean to you? 

18 A. Somebody helped me. 18 A. It means the blade bound. It froze up. It may 

19 Q. Who was it? Your dad? 19 have overheated, you know. Lack of lubrication, 

20 A. Yes. 20 something along those lines. There are many 

21 Q. ls he still alive? 21 things that could happen. 

22 A. No. 22 Q. Blade binding to you then is something where the 

23 Q. And I know this is going back a ways. What do 23 blade just stops, the motion of the blade stops? 

24 you recall your father telling you about chain 24 A. No. 

69 71 
1 saw operation when he first taught you how to do 1 Q. Okay. You said it has something to do with 

2 it? 2 overheating or lack of lube? 

3 A. Same thing he told me about all power tools. 3 A. Well, you can bind anything, any power tool, when 

4 Q. What was that? 4 you're cutting something either by bending it. I 

5 A. Handle them with extreme care. 5 would guess I have -1 had a blade bind once on 

6 Q. So you should handle any power tool with extreme 6 me. 

7 care? 7 Q. A chain saw blade? 

8 A. Yes. 8 A. Yes. 

9 Q. Do you recall any specific instructions or 9 Q. And what happened? 

10 admonitions about chain saw usage? 10 A. It bent the bar that the chain rides on. 

11 A. He taught me the maintenance. He taught me how 11 Q. Okay. All right. So I need to get a little more 

12 to use it, how to - what side of the blade to 12 detail about what you understand binding or blade 

13 cut with, things like that, yes. 13 bind might be. It can happen, you said, if the 

14 Q. So he demonstrated it for you? 14 blade overheats? 

15 A. Yes. 15 A. Yes. 

16 Q. Besides the risks, are you - strike that 16 Q. If I understand, the chain just goes around on 

17 question. Are you aware of any other known risks 17 that blade, correct? 

18 associated with a chain saw other than cutting 18 A. Yes. 

19 from the chain? 19 Q. There is a long metal blade that comes out from 

20 A. No. 20 the power portion of the chain saw, right? 

21 Q. And I'm not - I'm not even saying there are any. 21 A. Correct 

22 I'm just asking you what other risks that you're 22 Q. And there is a groove where the chain goes around 

23 aware of that might be associated with a chain 23 in a circular fashion? 

24 saw other than the actual blade injuries to a 24 A. Yes. 
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1 Q. And the motor propels that blade? That's a 1 with part of that blade? 
2 simple description ofit, but that is how it 2 A. Yes. 

3 works? 3 Q. And what is the kickback zone, as you understand 
4 A. Yes. 4 it? 
5 Q. And when we talk about binding, are you talking 5 A. I don't know what technically it would be, but I 
6 about the blade getting bent? 6 wouldn't want to be in the way of it 
7 A. That is the way that I have had it bind. 7 Q. All right So you don't have a specific 
8 Q. So if the blade that has the groo1.e that the 8 understanding heading into June 28 of2011 what 
9 chain operates on, if that bends, the chain 9 the kickback zone may be, correct? 

10 wouldn't move? 10 A. No. 

11 A. Correct 11 Q. But you were aware that there is such a thing as 
12 Q. Or if part of it needs to be lubed, to get a good 12 a kickback? 
13 free flow of that chain, the chain needs some 13 A. Have I heard of that? Yes. 

14 lubricant as it glides aramd on that blade, 14 Q. And have you ever seen that happen priorto 
15 correct? 15 June 28 of2011? 
16 A. Yes. 16 A. I've felt it happen when I have operated a chain 

17 Q. And if there is no lubricant, that can a1fect the 17 saw when I was younger. 

18 ability of the blade to - I'm sorry- the chain 18 Q. And have you ever seen it happen to someboc!; 
19 to spin on that blade? 19 else? 

20 A. Yes. 20 A. No. I'm usually the one that operates. It's 
21 Q. And if there is inadequa:e lubricant, thenthe 21 very rare that I'm standing assisting. 

22 blade can aciuaDy heat up? 22 Q. The kickback, that is the situation, in 
23 A. Yes. 23 layperson's tenns, where the blade a:tually comes 
24 Q. And at that point can the motion of the chain 24 back toward the opera1Dr? 
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1 just stop becauseft's overheated? 1 A. (Indicates affirmatively.) 

2 A. Yes. 2 Q. Yes? 

3 Q. Have you ever heard the phrase binding or blade 3 A. Yes. 

4 bind used in connection with an actual cutting 4 Q. And you said you experienced that once? 
5 operation? 5 A. Yes. 

6 A. Yes. 6 Q. Where the blade actually kicked back toward you? 
7 Q. As the cut is occurring, tre pressure of the log 7 Or were you holding it such thatit wouldn't? 

8 or tree that is being cut can pinch against that 8 A. In my case the blade kicked forward. It pulled 
9 blade? 9 the saw. It didn't kick back. I was kind of 

10 A. I can see that happening, yes. 10 reversed. 

11 Q. Are you aware of that? Is that a riskthat you 11 Q. You have never experienced ooere ft actually came 
12 know of or knew of before June 28, 2011? 12 back toward the user? 

13 A. Yes. 13 A. I have never had the type of debris around that 

14 Q. Have you ever heard ofa kickback? 14 would cause that, I don't think. 

15 A. Yes. 15 Q. Have you ever read any manuals or been taught as 
16 Q. What is a kickback, as you understand it? 16 to ways to avoid kickback? 

17 A. It's usually when something other than what 17 A. Remove all the debris surrounding the area. 

18 you're intending to cut is in the way, and like 18 Q. Okay. 

19 you actually hit a second log, okay, and it will 19 A. I was warned what kickback was when I was first 

20 kick back because you're trying to cut through 20 taught it You don't want anything in the way 
21 two different items. That's my understanding of 21 other than what you're cutting. My understanding 

22 it I may not be technically right, but ... 22 of kickback, the way that I was taught, it 

23 Q. Okay. Are you aware - maybe you have never 23 usually requires hitting a second object. 

24 heard this --there is a kickback zone associated 24 MS. FREEMAN: Wait for the question. 
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1 Okay? 1 Q. Okay. So you haven~ talked to him al all for 

2 THE WITNESS: All right 2 the last six months? 

·3 Q. In terms of how to hold the chain saw, as you 3 A. No. 

4 recall, what was the training you received in how 4 Q. And that takes us into the middle of2012. There 

5 to hold the chain saw? 5 is still like a whole year in there between the 

6 A. Both hands. 6 accident and when the communication stopped. 

7 Q. Okay. Where would your dominant hand be? 7 What was the frequency of contact over that year 

8 A. On the trigger. 8 before all the communication stopped? 

9 Q. And then you would use the right hand on the 9 A. Right after the incident he was coming by every 

10 trigger? 10 couple of weeks for about a month and a half, two 

11 A. Yes. 11 months, three months maybe. And I even went up 

12 Q. Left hand on the bar that is on the top of the 12 to his place once or twice. 

13 chain saw? 13 Q. What happened a year out that stopped all the 

14 A. Yes. 14 communication, if you know? 

15 Q. Have you ever personally experienced a situation 15 A. He got a letter from an attorney's office. 

16 where you were cutting a branch or a limb of some 16 Q. Did he call you to talk about that letter? 

17 sort that had pressure on it that was bending it? 17 A. Yes. 

18 A. Yes. 18 Q. Okay. What do you recall the substance of the 

19 Q. Yes? 19 conversation - strike that. That's a bad 

20 A. Yes. 20 question. Do you recall the conversation you had 

21 Q. And were you taught or did you learn any risks 21 with him once he got that letter? 

22 that might be associated with doing that 22 A. I recall, yes. 

23 activity, cutting a branch that had downward 23 Q. Tell me what you recall talking to him about. 

24 pressure on one end of 1t? 24 Who called who? 
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1 A. I was taught to attack the pressure from the 1 A. He wanted to know what it was. 

2 other side so that you didn't get the bind in 2 Q. He called you? 

3 there. 3 A. Yes. 

4 Q. And to avoid binding, if you cut right into the 4 Q. Tell me about the conversation, what he said and 

5 pressure area, the pressure zone, what could 5 what you said. 

6 potentially happen that you're trying to avoid? 6 A. He said, "Why am I getting letters al my home 

7 A. The weight of the limb will pinch the chain and 7 when it happened at my mom's house?" 

8 thus bending the bar. 8 Q. Did you share with him any thoughts on that? 

9 Q. And if the blade of the chain saw gets pinched, 9 A. I said, "It's from my attorney." 

10 I guess it gets in combination, the chain is also 10 Q. Did you talk about the day of the event when he 

11 likely to be pinched? 11 called you? 

12 A. Yes. 12 A. Not so much. He was upset And from what I 

13 Q. Now, we talked about your connection to 13 gathered out of the whole thing, he may not have 

14 Mr. Gagnon before the June 28, 2011 incident, 14 told his wife the entire truth about it, and she 

15 seeing him a few times a year during that last 15 is the one who got the letter. 

16 two years leading up to it, correct? 16 Q. Okay. 

17 A. Yes. 17 A. He was real upset 

18 Q. What about since this happened? How often do you 18 Q. What is it that you believe he didn't tell his 

19 see him? 19 wife? 

20 A. Immediately after I saw him. He came over and 20 A. That there may be any aftermath. 

21 wanted to see how I was doing. But since -1 21 Q. Did he share something with you that caused you 

22 want to say I don't know how long ifs been now, 22 to believe that, or is that just your 

23 but it's been at least six months, maybe a littie 23 supposition? 

24 longer that he hasn't talked to me at all. 24 A. He kind of said - well, he basically said, you 
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1 know, his wife didn't know, .and he dim't 1 and Hans or me. Your conversations wilh the 

2 appreciate tte letters caning to tis house. He 2 defendant 

3 wanted my attorney to stop sending them 3 MR. BARCH: Thafs right 

4 Q. Okay. Other than him calling to ask why the 4 A. Okay. He was just very upset tmt he was 

5 letters were coming and you telling him that it 5 receivirg all of this stuff at tis house. can 

6 was your attorney sending it and whatever 6 you repeat v.ilere you were at? 

7 discussion occurred that caused you to believe 7 Q. I'm just trying to figure out if there was 

8 his wife didn~ know about it, any other 8 anything else you and Mr. Gagnon discussed that 

9 discussion or any other subjects that you recall 9 last phone call you had together besides him 

10 being discussed during that phone call? 10 being mad about getting letters, your belief his 

11 A. Yes. 11 wife might not have known the whole story, and 

12 Q. What? 12 also him being upset about the whole thing. 

13 A. May! confer with herfora minute? Can we have 13 A. Yes. He was very upset. rm not going to tell 

14 a break? 14 you some of the profanity, but he was very upset 

15 Q. Was your attorney there for that telephone call? 15 Q. I take it then he was very upset that he was 

16 A. No. But he was e-rrailed right thereafter the 16 being sued? 

17 same day. 17 A. He didn't understandWhy he was responsible at 

18 MR. BARCH: Well, I don't want to deprive 18 all if ithappened on his mom's property. That 

19 you of a chance to talk to your attorney. Go 19 was his big ... 

20 ahead. 20 Q. Did you and he talk about the idea that he was 

21 (At this time a short recess Wis taken.) 21 running the chain saw? 

22 CONTINUED EXAMINATION BY MR. BARCH: 22 A. I said, "Yeah, you are responsible," and I saic\ 

23 Q. Mr. Dulberg, I was asking you about the phone 23 "Ifs time you have 1D tell people about this. 

24 conversation you had with Mr. Gagnon, the one 24 You know, they are going to want to know." And 
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1 that precipitated the break-off of 1 he did not want to do - he said he was tired of 

2 communications. Okay? And we have talked about 2 the whole thing. He had heard from his mom about 

3 him calling wanting to know why he was getting 3 it for months, and he did not want to hear it 

4 letters, your view that maybe his wife was upset 4 anymore, and he is sick of it, and he v,,ent on, 

5 wilh him. And rm paraphrasing, of course. 5 and he was rarting. 

6 A. Uh-huh. 6 Q. During this rant and your effort to explain to 

7 Q. And you also mentioned that you did not really 7 him why he was getting letters, did you and he 

8 talk about what happened on June 28, 2011. And 8 ever discuss the subject of what happened? 

9 then I asked the question I thought about - I 9 A. I think v,,e both know what happened. 

10 thought I asked whether or not there was anything 10 Q. Did you actually discuss it that day during the 

11 else that you recall being discussed that day 11 call? 

12 during that phone conversation. And then I 12 A. No. Notthe details ofwhathappened, no. 

13 thought that was the impetus to your request to 13 Q. No comments about "Well, you were running the 

14 meet with your counsel. Does that get us back to 14 saw," or ''You were holding the limb"? Nothing 

15 where we were? 15 along those lines? No details about what 

16 A. Yes. 16 happened? 

17 Q. Okay. And it may be difficult to talk about, you 17 A. I said, "You're the one who was operating the 

18 know, this breakdown in communication between you 18 chain saw Of course the lawyers are going to 
19 and Mr. Gagnon because you have known him for 19 want to 1alk 1D you. They are going to send you 

20 years. but it's important to me to know what you 20 papers." 

21 guys talked about. So to the extent it doesn't 21 Q. And in response did he make any comments to you 

22 involve your attorney, I would like to know what 22 about your involvement that day? 

23 you guys discussed. 23 A. He just went on about how he did not want to hear 

24 MS. FREEMAN: No conversations between you 24 it 
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1 Q. Okay. 1 A. No. 

2 A. That was the gist of it 2 Q. They didn't ha"" you over to parties or an}lhing? 

3 Q. All right So you have known David for a long 3 A. I should correct that I did go over there a 

4 time prior to this. Pnd then Mr. and 4 couple of times just to see Caroline right after 

5 Mrs. McGuire, Carolhe and Bill, they are 5 lntermatic did their big layoff. That was more 

6 married, of course? 6 about work. 

7 A. Yes, I believe so. 7 Q. VI/hen did the big la)Off occur? 

8 Q. How often would you encounter the McGuires? 8 A. It went on for a couple of years. They've phased 

9 A. In recent years I would actually encounter the 9 down. It was between 2007 or '8 and 2010. I 

10 McGuires more than I would David. 10 think they are still laying off. They are 

11 Q. How is it you would ha"" more contact with them 11 probably going to go out of business. 

12 than David? 12 Q. The visit or two that you had at her home during 

13 A. Caroline worked with me at lntermatic for ten 13 the layoff would ha"" been sometime during this 

14 years. Not side by side, but she worked there. 14 period you were talking about, 2008 to 2010? 

15 Q. Is it lntermatic didyou say? 15 A. Yes, somewhere in there. When I heard that she 

16 A. Yes. 16 lost her job, that is when I stopped over. 

17 Q. Different jobs? 17 Q. Just to basically express :your sympathy or what 
18 A. Yes. 18 have you, empathy? 

19 Q. Just worked for the same emplcyer? 19 A. (Indicates affirmatively.) 

20 A. Yes. 20 Q. All right. Prior to June 28 of 2011 had you ever 
21 Q. Did you guys have lunches together or anything 21 been to the McGuires' house to perform anytype 

22 like that? 22 of function around their house; repair, 

23 A. No. 23 maintenance, hand:,rnan work, anything? 

24 Q. So other than seeilg her in passing, did you even 24 A. Prior to it? 
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1 really talk to her? 1 Q. Yes. 

2 A. If I had some downtime and she was working near 2 A. Mostly it was years earlier, and it was body 

3 me, I would go over and say, "Hey, how's it 3 restoration in her garage with her son David. I 

4 going?" 4 don't think I ever repaired anything around there 

5 Q. Just general pleasantries? 5 in the house or any1hing. I may have helped 

6 A. Yes. 6 shovel the driveway once as a kid. 

7 Q. You did not see Caroline and Bill on a social 7 Q. All right. So we have got the - you have 

8 basis? 8 mentioned that early on right after high school 

9 A. No. 9 you would help David with the restoration ofold 

10 Q. And outside of your contact with her at 10 cars? 
11 lntermatic o= the ten years leading up to this 11 A. Yes. 

12 event, how often would you see either her or 12 Q. That was done in the garage at the McGuires'? 

13 Bill? 13 A. Yes. 

14 A. Outside of work, couple of times a year at the 14 Q. Putting that activity - and that """s years ago, 

15 grocery store or something. I mean, just say hi. 15 correct? 

16 In fact, I just ran into Bill two weeks ago. 16 A. Yes. 

17 Q. So would it be fair to characteri2e your contact 17 Q. But we're talking like more than live or ten? 

18 with the McGuires during the - and putting your 18 A. Oh,yes. 

19 contact with Caroline at lntermatic aside, but 19 Q. And then you mentioned that )OU might ha"' helped 

20 outside of work, your contact with the McGuires 20 David shovel when you were kids? 

21 would just be happenstance, bumping into them? 21 A. Yes. 

22 A. Yes. 22 Q. All right. But let's get into like the last five 

23 Q. There 1Mas no reason br you to go O'-"r there and 23 to ten years. Did you ever go over to the 

24 visit with them? 24 McGuires' house to perform any type of 
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1 maintenance function at their home, any repair 1 Q. What happened to - it was your trailer? 
2 function at the home? 2 A. Yes. 

3 A. No. 3 Q. Where did it go? 

4 Q. Or any kind of handyman work of any kind? 4 A. It went around the block to my house, and then I 

5 A. The closest thing to that I think was she needed 5 took it over to the scrap place. 

6 to go to Menards to get some wood, and I had a 6 Q. Did you use it for a period of time? 

7 truck and a trailer, and I took her over there, 7 A. It sat there. I threw some hoses in there when I 
8 her and her son, and got the wood and drove her 8 got more stuff to go to the scrap guy. Took it 
9 back home. And that was it. I didn't actually 9 all over. 

10 perform any function. 10 Q. When did you dispose of it? 
11 Q. And when was that in relation to 2011? 11 A. This year. No. 2012. 

12 A. wait Wait. I stand corrected. The month or 12 Q. So you had it through the winter of 2011-2012? 

13 two prior to this incident I took down a shed. 13 A. Yes. 

14 It wasn't just me. And we didn"t take it down. 14 Q. So you used it about a year and then got rid of 

15 They just unbolted it from the bottom, and we all 15 it? 

16 just carried it out to the front of the yard and 16 A. Yes. It was just sitting there. I didn't want 

17 put it on my trailer. They needed as many hands 17 to use it It wasn't -

18 as they could get, and I happened to be free. 18 Q. (Interrupting) When you were there - when you 

19 Q. Okay. So a month or two before this event there 19 were there to have this thing put onto your 

20 was a shed that was removed from the property? 20 trailer, who else was there besides you? 

21 A. Yes. I don't even know if it was a month. Maybe 21 A. David, Bill and Carol. 

22 four weeks. 22 Q. So did all four of you then lift this thing up? 

23 Q. Sometime before? 23 A. You need one on each comer. 

24 A. Just right before, yes. 24 Q. Okay. Besides helping them get the shed off the 
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1 Q. It still would have been 2011? 1 property, do you recall any other work that you 

2 A. (Indicates affirmatively.) 2 may have done or assistance you may have offered 

3 Q. Yes? 3 around the property prior to June 28 of 2011? 

4 A. Yes. 4 A. Recently. That's about it 

5 Q. This shed, you say it was just unbolted from its 5 Q. Did Mr. or Mrs. McGuire - I'm going to use them 

6 foundation? 6 in combination. If one or the other did 

7 A. Yes. It was one of those flimsy steel sheds. 7 something, tell me. But did either of the 

8 Q. steel deal? 8 McGuires ever train you on how to use a chain 

9 A. Real light 9 saw? 

10 Q. How big was it? 10 A. No. 

11 A. It was a big one. 11 Q. Did either of the McGuires ever demonstrate how 

12 Q. You"re talking 1 O feet by 9? I mean, how big? 12 to use a chain saw for you? 

13 Do you recall? 13 A. No. 

14 A. I would guess - and I don't know. They know 14 Q. Did you ever help Bill or Caroline cut trees down 

15 what size it was. It was a bigger one. Probably 15 prior to June 28, 2011? 

16 10 by 12. 16 A. Once. 

17 Q. That is an estimate, right? 17 Q. And when was that? 

18 A. Yes. 18 A. Again, it was a few weeks prior. About the same 

19 Q. And then did you say a group of people picked it 19 time we took the shed. 

20 up whole and put it onto a trailer? 20 Q. Okay. So there was another occasion where you 

21 A. Yes. 21 were out there tending to trees? 

22 Q. Was it placed on like a flatbed trailer or 22 A. No. Her son David called me and asked me if he 

23 something? 23 could borrow my chain saw. 

24 A. Yes. 24 Q. Okay. 
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1 A. And I brought it over. 1 A. I got pop. 

2 Q. So David called you for a chain saw? 2 Q. Pop. Were you expecting money? 

3 A. Yes. 3 A. No. I wasn't there to do any work. 

4 Q. And other than bringing it over, did you help 4 Q. And you don't have any insight as to the 

5 David at all? 5 connection between David - strike that You 

6 A. I picked up some sticks on the ground. He did 6 don't have any insight as to the arrangement 

7 all of the cutting except for I did cut one 7 between the McGuires and Mr. Gagnon on that day 

8 thing, and it was -when it was all done and 8 when he was taking down the apple tree? 

9 cleaned up, they had a stump, and I tried to make 9 A. No. 

10 it as close to the ground as possible, and that 10 Q. For all you know it could have been a favor for 

11 was it That's the only cutting I did. 11 his parents? 

12 Q. When you say you picked up some branches - 12 A. Yes. 

13 A. (Interrupting) Yes. 13 Q. Or perhaps he was paid? We don't know? You 

14 Q. When you say picked up branches, what are you 14 don't know? 

15 talking about? Bundles? A couple twigs? 15 A. Right. 

16 A. It was an apple tree. So they were smaD, and 16 Q. When you said that David was the one that took 

17 David cut it He cut the whole tree down, and 17 the tree down by himself that time, the apple 

18 Bill and I were standing there talking, and we 18 tree-

19 were taking them over to where they were - their 19 A. (Interrupting) Yes. 

20 garden area. 20 Q. - do you happen to know, prior to David setting 

21 Q. So on this occasion David cut down the entire 21 out to do the tree, whether Mr. McGuire or 

22 apple tree? 22 Mrs. McGuire gave him any instruction on how to 

23 A. Yes. 23 use a chain saw? 

24 Q. With the exception of that stump that you tidied 24 A. Not to my knowledge. 
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1 up? 1 Q. Do you know if they were even out in the property 

2 A. Right About four inches of stump sticking up, 2 - out in the yard when he was doing that won<? 

3 yes. 3 A. Yes, they were. 

4 Q. And the assistance that you gave, you helped get 4 Q. They were there as he was cutting or afterward? 

5 that stump to a more presentable condition closer 5 A. Both. 

6 to the ground? 6 Q. You saw the McGuires present when David was using 

7 A. Yes,I did. 7 the chain saw? 

8 Q. And then you helped Bill move some of the 8 A. Yes. 

9 branches to a different area on the property? 9 MS. FREEMAN: Counsel, are we talking 

10 A. They were already cut up, so yes. 10 about the apple tree? 

11 Q. Were they tied in bundles, or did you - 11 MR. BARCH: Yes, the apple tree. 

12 A. (Interrupting) They were just loose. 12 Q. And while you were there - I guess you were 

13 Q. Loose. Did you just pick them up and carry them? 13 present, I take it, then, when the McGuires were 

14 A. Yes. 14 on the property and David was using the chain saw 

15 Q. Did you get paid by the McGuires? 15 to cut the apple tree apart? 

16 A. No. 16 A. Yes. 

17 Q. Do you know if David was paid by the McGuires to 17 Q. Do you recall over hearing or seeing Mr. McGuire 

18 take down that tree? 18 or Mrs. McGuire instructing David on how to use 

19 A. Which tree? 19 that chain saw while you were there? 

20 Q. The apple tree. 20 A. Not how to use the chain saw. Just what they 

21 A. I don't know. 21 wanted gone. 

22 Q. Did you get any kind of remuneration or 22 Q. So they were telling him which parts of the tree 

23 consideration or gifts of any kind for helping 23 they wanted gone? 

24 that day with your chain saw? 24 A. They wanted the whole tree gone. 
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1 Q. So anything beyond that, saying take the whole 1 A. Right 

2 thing down? 2 Q. You donl recall Mr. McGuire telling David how to 

3 A. The two of them were bickering back and forth 3 use the chain saw, though? That didn~ happen in 

4 about all different things. They were talking 4 your presence? 

5 about all different trees they wanted - I didn't 5 A. No. 

6 keep up with - 6 Q. Correct? 

7 Q. (lnterrupting) The two of them meaning Mr. and 7 A. Correct 

8 Mrs. McGuire? 8 Q. And you donl recall Mr. McGuire demonstrating 

9 A. Yes. And her son. I didn"t get into any of 9 the chain saw for Mr. Gagnon that dayeither, 

10 that That is whatever they wanted to do. 10 correct? 

11 Q. So there is some banter, bicl<ering, whatever you 11 A. No -- yes, that's conrect 

12 want to call it, over which trees needed to come 12 Q. David was just using the chain sawin his 

13 down? 13 presence? Is that how you recalled it? 

14 A. Right 14 A. Yes. 

15 Q. Besides identifying the trees that theywanted 15 Q. Now, you were going to say you do recall 

16 either trimmed or rerroved, do you recall 16 something else that happened as ve were asking 

17 Mr. McGuire or Mrs. McGuire telling !llvid how to 17 questions about it. 

18 go about taking down the tree ooh the chain saw? 18 A. You were asking about instruction, and Caroline 

19 A. I think Bin and Dave talked about that a little 19 was worried because part of the tree was over the 

20 bit, how they were going to do it 20 house, and she was telling him to take it - they 

21 Q. Okay. 21 were talking about the way 1D take the tree down 

22 A. I didn't have anything to do with it 22 without any ofit touching the house at all; and 

23 Q. What did you overhear David saying to Bill or 23 they worked it out and did it, you know. 

24 Bill saying to Da>id with respect to the apple 24 Q. All right So that is something that sticks out 
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1 tree? 1 in your mind? There was a tree- part of the 

2 A. Well, the only thing that I did anything about, I 2 tree is over the house, and there was a concern 

3 remember Bill was complaining that it was 3 about damaging the house? 

4 sticking up out of the ground, and I was putting 4 A. I remember that, yes. 

5 the chain saw away in the case so I could take it 5 Q. And there was a discussion as to howto get the 

6 home, and I took it back out of the case and 6 tree removed without hurting the house? 

7 said, "I'll take the four inches off for you," 7 A. Yes. 

8 because David was already gone or he was in the 8 Q. Was it successill? Did they do it? 

9 house doing something, and I just wanted to get 9 A. Yes. 

10 it done and head out of there. I didn't want to 10 Q. Did anybody get hurt, as 1ar as you know, that 

11 wait for him, so I did that. But as far as them 11 day with the chain saw? 

12 instructing each other, they were mostly talking 12 A. No. 

13 amongst each other. 13 Q. And you had no connection to anyof the cutting 

14 Q. What I'm driving at is you recall hearing them 14 that day, correct? 

15 discuss/bicker over - 15 A. Other than picking up the sticks and cutting the 

16 A. (Interrupting) I do remember. I do remember. 16 stump, that was it 

17 Q. Hold on. You do recall hearing them bicker or 17 Q. That's right I take it back. You did cut the 

18 discuss which trees needed to come dowi totally 18 stump closer to the ground? 

19 or which ones needed to be trimmed? nat is 19 A. Yes. 

20 something you recall them bickering about 20 Q. But in terms ofthe work, Da>id did the actual 

21 correct? 21 severing of the branches and cutting the rimbs 

22 A. Yes. 22 and things? You were not helping him do that? 

23 Q. And you recall Mr. McGuire being dissatisfied 23 A. I was just taking the cut branches over to the 

24 with the way the stump looked after David left? 24 pile where they were going to bum it or whatever 
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1 they wan1ed to do wth it 1 Q. And so when you went to the McGuires' that day, I 

2 Q. let's go to June 28, 2011 then. Did Mr. or 2 take it you didn't bring anything with you? 

3 Mrs. McGuire ask you to come over? 3 A. Just my truck. 

4 A. David did. 4 Q. Just your truck? 

5 Q. So Mr. and Mrs. McGuire did not call you up and 5 A. Yes. And my dog. 

6 ask you to come over? 6 Q. Your dog did you say? 

7 A. No. 7 A. Yes. 

8 Q. So your involvement started with a call from 8 Q. Did you have a pickup truck? 

9 David? 9 A. Tahoe. 

10 A. Yes. 10 Q. What were you going to do - where were you going 

11 Q. What do you recall him saying when he called you? 11 to put the wood if you did take some? 

12 A. He said he was taking down another tree for his 12 A. I was going to go back home and get a trailer. 

13 mom. And I sid, 11D0 you need the chain saw?"' 13 Q. You weren't even sure you were taking wood at 

14 Andhesaid, "No." And lwaslike"Oh." He 14 that point? 

15 said, "Do you want the wood?' 'Well, I'll come 15 A. Yes, exactly. 

16 over and see what you got" Because he was 16 Q. You went out there in your personal vehicle with 

17 trying to explain to me which tree it was, but I 17 your dog? 

18 wasni: sure. So I said, you know, "J can come 18 A. Yes. 

19 over and take a look in 1he morning" 19 Q. M. that point you were not planning to assist 

20 Q. I forgot to ask you. Did you take any of the 20 him; just to check the wood to see if you wanted 

21 wood that was cut down of the apple tree wood? 21 It? 

22 A. No. 22 A. Correct 

23 Q. Okay. So you agreed to come over and take a look 23 Q. On arrival who was there? 

24 at the wood that was being - I guess the tree 24 A. David, his mom Caroline, Bill. And at some point 

101 103 

1 wood that was - strike that - the remains of 1 in there his sister showed up. 

2 the tree that was being taken down on June 28? 2 Q. sm·s sister? 

3 A. Right. 3 A. No, David's sis1er Diane. She was there. I 

4 Q. And heading over there was it your plan or did 4 don't remember when she came and went She was 

5 you anficipate helping him? 5 there. 

6 A. Not with - he said he had a chain saw, and he 6 Q. And on arrival are they all in the house, or is 

7 does it all himself. So I anticipa1ed just 7 the cutfing ongoing and they are all outside? 

8 getting lhe wood, you know, if I wanted it 8 What do you recall? 

9 Q. Okay. And prior to arriving at the property did 9 A. David was - he came walking around theside of 

10 you call the McGuires? 10 the house as I pulled up - they must have seen 

11 A. I don't lhink so, no -you know what I - 11 me - and said, "Hey~ how's it going," you know, 

12 strike that. I don't remember if I called to 12 and I said, "Morning." He wanted to show me what 

13 make sure he was there before I left in the 13 he had. 

14 morning a not I don't remember. I may have: 14 Q. So you went around back and looked? 

15 Q. So he called you not on the day of, but some 15 A. Yes. 

16 other point to alert you he would be there on 16 Q. How much of the tree was down at this point? 

17 that day? 17 A. None. 

18 A. Yes. 18 Q. What kind of tree was It? 

19 Q. So you may have checked just to see if he was 19 A. Pine. 

20 there? 20 Q. We're talking like a Christmas tree type, or the 

21 A. Yes. 21 big one with all the ugly branches? 

22 Q. Do you recall that being the case, or it's just a 22 A. They au have big ugly branches. It was the 

23 possibility? 23 Christmas tree type. 

24 A. Ifs a possibility. 24 Q. How tall was this lhing? 
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1 A. We all guessed at that I think around 60 feet 1 A. (lntem,pting) They bicker like cats and dogs. 

2 Q. And that's an estimate, correct? 2 Q. You have used that phrase '"bicker." When you say 

3 A. Yes. 3 bicker-

4 Q. None of it had been trimmed up at that point? 4 A. (lntem,pting) Discuss. 

5 A. Correct 5 Q. Was she telling him she wante.d certain trees down 

6 Q. All rtght And now you and David are back there 6 and he did not want to take those down or -

7 looking at it, correct? 7 A. (Interrupting) Yes. 

8 A. am came out carol came out They were all 8 Q. - he wanted some down that she did not want 

9 out there. 9 down? 

10 Q. That is what I was going to ask next Who else 10 A. Both ways. 

11 was back there with you when you were looking at 11 Q. Okay. So other than identifying which additional 

12 it before the work started? 12 trees had to be trtmmed or cut down versus, you 

13 A. Everybody. 13 know, left alone, do you recall any other 

14 Q. Okay. And at some point the cutting began? 14 discussion between David and Caroline prior to 

15 A. Yes. 15 him undertaking the effort to actually cut 

16 Q. All right Between the time you arrived and you 16 things? 

17 went back with David to look at the tree - and I 17 A. She was telling him about she - the putting oil 

18 think you said BTII and Carol were there, too? 18 in the chain saw. And he was like "I know. I 

19 A. Uh-huh. 19 know, Mom," you know. Because it was brand-new. 

20 Q. Yes? 20 They had just bought it It was all little 

21 A. Yes. 21 things. And a lot of the discussion didn't have 

22 Q. Between that point in time and the time the tree 22 anythi1g to do with the tree. We're talking 

23 cutting actually started what discussions do you 23 about other things like other kids in the family 

24 recall about this project? 24 and - you know. 
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1 A. They showed me the new chain saw they bought 1 Q. When David explained his plan for taking down the 

2 Q. Okay. 2 tree, you heard part of that? 

3 A. After that I was Joking around with Bill a littie 3 A. Yes. 

4 bit. He was telling me about his vacation. Did 4 Q. Okay. Do you recall Garoline disagreeing with 

5 a lot of talking about his vacation. We talked 5 him about how to go about taking down that tree? 

6 about that all day. 6 A. Not too much, no. 

7 Q. Okay. 7 Q. What about Bill? 

8 A. I was playing with the dog. Carol loves my dog. 8 A. Bill just stood - Bill wanted to make sure it 

9 Just simple pleasantries. Nothing - it wasn't g wouldn't hit the pool or the garage. Same thing 

10 really about the work. 10 with Caroline. They did not want any damage to 

11 Q. Do you recall any discussion about the work 11 their property other than it falling on the 

12 between the time you went behind the house to 12 grass. 

13 look at the tree and the time David started work 13 Q. That would seem to be any property owner's 

14 on the tree? 14 concern is that they didn't get other damage. 

15 A. David was talking aboutthe work that he was 15 A. Sure. 

16 going to do, where he was going to drop it, how 16 Q. But in terms of how to go about doing that, other 

17 he was going to take it down. He was telling 17 than alerting Mr. Gagnon that they did not want 

18 Bill and Carol how he was going to do this. 18 the house hurt or the pool damaged or anything 

19 Q. Do you recall durtng that process Caroline 19 like that, do you recall any comments from either 

20 McGuire trying to override any decision that 20 Mr. McGuire or Mrs. McGuire as to how to go about 

21 David had? 21 doing that, or was that a decision that - or a 

22 A. Yes. But not about that tree. About other 22 plan that Paul - I'm sorry- Mr. Gagnon came up 

23 trees. 23 with, from your vantage point? 

24 Q. Okay. Well, what do you recall Caroline's - 24 A. He came up with it He said what he was going to 
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1 do, and he did. 1 A. No. 

2 Q. Okay. In tenns of discussions then leading, I 2 Q. At what point between the time they started 

3 guess, from the time you got behind the house to 3 cutting to the point where you were hurt did they 

4 the point in time where David started working on 4 leave? 

5 the tree - and specifically I'm talking about 5 A. Well, Bill was in and out of the house getting 

6 conversations you overheard with the McGuires and 6 things to drink and whatnot and talking to 

7 Mr. Gagnon - there was concern about not 7 Caroline. I doni know when he disappeared that 

8 damaging the house or pool? 8 last time. But Dave's sister was in the pool, 

9 A. Uh-huh. 9 and she disappeared, too. I think she went home. 

10 Q. And there was also discussion over which tree 10 I don't knowwhat happened to her. But, yes, it 

11 should be cut and which tree should not be cut - 11 was - he was in and out, you know. 

12 A. (Interrupting) Uh-huh. 12 Q. Okay. Why don't you tell me about the work you 

13 Q. - correct? And then you remember them talking 13 saw David do between the time he started it and 

14 about the chain saw being new and Mrs. McGuire 14 the time you actually started helping him with 

15 concerned about making sure there is oil in it? 15 any aspect of it. 

16 A. Yes. 16 A. He was taking off the lower branches of the pine 

17 Q. Anything else you can recall? 17 tree. 

18 A. That's about it. I'm sure there were other 18 Q. Okay. So you're just standing there watching 

19 things. 19 this? 

20 Q. Did David consult with you about how to get the 20 A. Oh,yes. 

21 tree down? 21 Q. And so the first task that you saw him undertake, 

22 A. Not much. He asked me how tall 1 thought it was. 22 he was using the chain saw to cut some of the 

23 But he knew how to measure out pacing or 23 lower branches off of this pine tree? 

24 something, some trigonometry thing. He figured 24 A. Yes. 

109 111 

1 out how tall it was. 1 Q. And that was from the ground level? 

2 Q. So, I mean, did it appear to you that he looked 2 A. Pretty much the first lower branches, you know. 

3 like he knew what he was doing? 3 Q. Okay. 

4 A. Oh,yes. 4 A. And then he worked his way up, you know. 

5 Q. You say you saw him actually measuring things? 5 Q. Got you. How far along with the cutting process 

6 A. Yes. 6 was he before you did anything to assist him? 

7 Q. Like just walking it off in feet, or did he have 7 A. He was pretfy high in the tree. Probably 25 -

8 a tape measure out there? 8 well, 20 feet I'm getting - his chain saw died 

9 A. No. He paced it off. He was estimating the 9 on him. He had a rope. And he lowered it down, 

10 height of the tree from where it would fall. 10 and he asked for me or Bill to restart it for 

11 Q. Okay. Any other preparations that you observed 11 him, and I restarted it And then he raised it 

12 him undertake before he actually began cutting? 12 back up in the tree and pulled it back up there 

13 A. Preparations? Getting the chain saw ready. He 13 and then just kept going. 

14 ate breakfast in between. He's the kind of guy 14 Q. Okay. And so how is he getting up the tree? 

15 that would work for 10 minutes and then take a 15 A. He's climbing. 

16 20;ninute break and work for 10, you know. 16 Q. He's climbing the tree? 

17 Q. Okay. So at some point the chain saw gets fired 17 A. Yes. 

18 up, I take it? 18 Q. Does he have little spikes on his shoes? 

19 A. Yes. 19 A. I didni see spikes, no. 

20 Q. And are the McGuires still out in the yard? 20 Q. So is he cutting the branch and using the stump 

21 A. I believe so. 21 as a step? 

22 Q. From the Interrogatory answers it looks to me 22 A. Yes. He had some sort of belt he had wrapped 

23 like they were not present in the area when you 23 around the tree. I have never done anything like 

24 actually got hurt? 24 that, so I - that's not - I have - not that 

30 of 63 sheets 

Fisher Court Reporting 
Rocliford, Illinois 

815/226-9755 Page 108 to 111 of 176 



Dulberg 008192

Paul Dulberg 

112 114 

1 skilled. 1 for me. I'll pull it back up." 

2 Q. You have never cut a tree down the size of this 2 Q. You believe it stalled, and he lowered it down to 

3 one? 3 have somebody else start it? 

4 A. No. 4 A. Yes, 

5 Q. And you have never used any straps or belts or 5 Q. Did you recall him saying, "It's too dangerous to 

6 harnesses to ascend the tree? 6 start up here on my own"? Is It just something 

7 A. I wouldn't climb into a tree like that, no. 7 you assumed? 

8 Q. Now, I mean, you're watching him do It? 8 A. I assumed it. I would think it would be too 

9 A. It looks scary. 9 dangerous. 

10 Q. You're watching him do this? 10 Q. So you did restart It? 

11 A. Yes. 11 A. Yes. 

12 Q. How many branches do you think he cut I mean, up 12 Q. And so when it goes up on the rope, ifs running, 

13 to this point where - 13 but the blade is not turning, obviously? 

14 A. (Interrupting) There was a lot of branches. I 14 A. Correct. 

15 mean, I was surprised how many branches are on a 15 Q. You have to use the bigger to get the chain to 

16 pine tree. So I can't guess the number, but 16 move? 

17 there was a lot. 17 A. Correct. 

18 Q. And he's got some kind of a strap holding him to 18 Q. And I presume the rope is not going through the 

19 the tree, and he's using his feet as support? 19 trigger area? 

20 A. Standing on the stumps that he had cut for it, 20 A. No, it"s not. 

21 yes. 21 Q. There is a-

22 Q. And and then the chain saw is attached to a rope 22 A. (Interrupting) It's tied around the bar. 

23 of some sort? 23 Q. Got you. So it gets back up to him. Does he 

24 A. Yes. He had tied a rope around the handle of the 24 continue on with the cutting? 

113 115 

1 chain saw and had it up in the tree with him. 1 A. Yes. 

2 Q. And is Mr. McGuire out there for this? 2 Q. And what is the next involvement of any sort that 

3 A. Yes. 3 you had? 

4 Q. Mrs. McGuire, too? 4 A. Bill wanted to get some of the sticks that he was 

5 A. At times. 5 cutting down off the ground and into a pile so he 

6 Q. Are they doing anything other than watching him? 6 started doing that And then my dog went and 

7 A. Bill was talking to me. He really liked his 7 grabbed some sticks because he sees sticks, you 

8 vacation, and he was - he had story after story. 8 know. So I went over, and I was helping Bill put 

9 Q. So he's really kind of a spectator more than 9 the sticks into a pile next to the garden. They 

10 anything, and he's having conversations with you? 10 were just laying on the ground. We were standing 

11 A. Both of us were, yes. 11 there doing nothing. 

12 Q. He's not directly assisting David up there in the 12 Q. Okay. So you were basically just helping Bill 

1,l tree? 13 move some of the debris over into a pile? 

14 A. Bill did - yes, exactly. 14 A. Yes. 

15 Q. Did Bill ever climb the tree? 15 Q. The smaller stuff? 

16 A. No. 16 A. Well, the long •· 

17 Q. All right So he's about 20 to 25 feet up when 17 Q. (Interrupting) The limbs? 

18 he - did it run out of gas or something? 18 A. Yes. 

19 A. I think it just died. 19 Q. And what was the plan for those, if you know? 

20 Q. It died. He needed somebody else to start it? 20 Were they going to be chipped up? 

21 A. (Indicates affirmatively.) 21 A. Well, Bill wanted to burn then. In fact, he 

22 Q. He didn't try to start It himself up in the tree? 22 started a fire and was burning them. 

23 A. No. He said it was dangerous. He said, "rm 23 Q. Okay. 

24 going to lower it down to the ground. Start it 24 A. And somewhere along the way David wanted to save 
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1 them. 1 Q. For a good portion of time? 

2 Q. All right So all you're doing is taking the 2 A. Yes. 
3 stuff that has fallen off the tree and dragging 3 Q. At some point Bill started dragging these 

4 it into a separate area at this point? 4 branches to a cflfferent area, and you lent a 

5 A. Yes. 5 hand? 

6 Q. All right And did Bill ask you to help, or you 6 A. Yes. 

7 were just there and you decided to help him? 7 Q. You didn1 do that anticipating any payment of 

8 A. l just decided to help him. 8 any sort, correct? 

9 Q. Did you at that point discuss, you know, payment 9 A. Correct 

10 for doing this? 10 Q. And then how long does this go on where you're 
. 

11 A. No. 11 moving branches? 

12 Q. Did you consider yourself doing him a favor by 12 A. Well, some time. David, he took some good long 
13 just helping? 13 breaks. So a few hours. At least a couple. I 

14 A. Yes. 14 mean, we weren•t moving branches for two houts. 

15 Q. Was it your plan to maybe - had you decided at 15 You move them for two minutes and you're done for 

16 that point to take any of the wood as firewood? 16 20 minu1es, you know. 

17 A. No. I told him I didn't want it 17 Q. Until there is some more down? 

18 Q. None ofit? 18 A. Yes. 

19 A. None of it. It's pine. 19 Q. Because you're not standing under there as they 

20 Q. Even the trunk of it once it was done? 20 are dropping down? 

21 A. None of it is any good for burning in a 21 A. Right. 

22 fireplace. 22 Q. So it's off and on for a couple of hours you're 

23 Q. So once you got back there and saw it was going 23 moving these branches? 

24 to be a pine tree coming down, you knew you 24 A. Yes. 

117 119 

1 weren1 going to be taking advantage of any of 1 Q. At some point does David get the whole - the 

2 the wood? 2 whole trunk, it's eliminated with - all the 

3 A. Correct 3 smaller branches are gone? 

4 Q. ft wasn't your chain saw, correct? 4 A. He got it pretty far up. And when he came down, 

5 A. Right 5 he looked pretty scared. I was like "I wouldn't 

6 Q. What purpose other than talking to Bill did you 6 want to do that I have to give it to you 

7 have for staying? 7 because I wouldn't climb up like that" 

8 A. Well, Carol talked to me about - it was just 8 Q. Did he get all the way to the top, very top of 

9 social. Carol was talking about old people that 9 that, 50 or 60 feet high? 

10 worked at lntennatic. Bill was telling me about 10 A. No, no. 

11 his vacation. And it was just talk, you know. I 11 Q. So at some point he comes down, and there is 

12 didn't plan on staying that long at all, but they 12 still some of the triangular part of the tree 

13 just keep talking. I didn't have anything else 13 with the branches? 

14 to do that day, so I just . .. 14 A. Yes. There was a good - better than a third of 

15 Q. What day of the week was it? 15 it, maybe a little more, left 

16 A. I don't recall offhand. 16 Q. So roughly two-thirds of it is free of the limbs? 

17 Q. Was it a weekend? 17 A. Between a half and two-thirds, yes. Somewhere in 

18 A. No, it was not a weekend. 18 there. 

19 Q. All right So you decided you weren't going to 19 Q. And then he comes down. Is that when he falls 

20 take any wood, and it was really by - you were 20 the tree? 

21 kind of hanging out socializing with the 21 A. No. 

22 McGuires, if I'm understanding what you're 22 Q. Did he ever cut the tree and see it fall over? 

23 saying? 23 A. No. 

24 A. Yes. 24 Q. Did you get injured before that happened? 
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1 A. Yes. 1 like that. no. 

2 Q So he comes off of the tree having cut down half 2 MS. FREEMAN: Just answer the question. 

3 to two-thirds of the limbs? 3 A. No. 

4 A. Uh-huh. 4 Q. All right So now David needed some help with 

5 Q. Right? 5 something. What was it, as you recall? What did 

6 A. Uh-huh. 6 he need help with? 

7 Q. Is that a yes? 7 A. He had accumulated a very large pile of, you 

8 A. Yes. 8 know, the long pine branches. He asked if I 

9 Q. All right And then during that period oftime 9 could help him for a few minutes. I said sure. 

10 while he was up there, that is when you and Bill 10 He says, "I need you to hold ihese while I cut 

11 were dragging some of these branches over to a 11 off the things on them." And he showed me what 

12 different area? 12 he wanted, showed me where to stand And I said, 

13 A. Yes. 13 ''Yeah, I can do th,t," you know. And -yes. 

14 Q. And at what point is tt that you're involved in 14 Q. All right. So I guess from what I envision, 

15 any activtty which resulted in your injury? 15 he's cut all of these limbs off of that pine 

16 A. When David came down, he look a good long break. 16 trea Now there is a big pile of them; one you 

17 He was tired. He was cfimbing the free. He was 17 guys weren't able to move, you and Bill? 

18 tired. I think he ate something for lunch. I 18 A. He had anotherpile from the tree right next to 

19 was offered a pop. You know, I sat there and 19 it, yes. 

20 drank a pop, was playing with my dog. After 20 Q. And what was he going to do? Trim some of the 

21 lunch Daw went back over there to do some more 21 smaller branches off the limbs? 

22 work. He started trimming on the tree next to 22 A. That's what he wanted to do. He wanted to save 

23 it Wasn't even the same tree. Same thing, 23 the center part for firewood orsomething like 

24 taking off the lower branches. And it was when 24 that for campfires or something. I don't know. 
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1 he was doing that, when he lllBS done with trimming 1 Q. So by cleaning off the smaller branches, then 

2 that tree, that is when he asked me to come over 2 there would be some logs that could be cut up 

3 and hold something for him. 3 that would be suitable for firewood? 

4 Q. So after lunch he stopped working on the tree 4 A. Correct 

5 that you saw him work on all morning, correct? 5 Q. Did you and he actually - did he tell you what 

6 A. Uh-huh. 6 his plan was or what he was going to do? 

7 Q. And started working on an adjacent tree? 7 A. He told me exactly what to do. He knew what he 

8 A. Uh-huh. 8 was doing. You know, seemed thatway to me. 

9 Q. He was at ground level again just cutting off 9 Q. And he told you what he wanted you to do? 

10 branches? 10 A. Yes. 

11 A. Uh-huh. 11 Q. And what did he tell you to do? 

12 Q. That was the first time he directly asked you for 12 A. Took the branch, pull it over here so it's away 

13 help? 13 from the rest of them. Hold the one end up, and 

14 A. Yes -well, other than s1art the chain saw 14 he would cut the smaller stuff off the other end 

15 earlier. 15 And when thatwas done, put it down, grab the 

16 Q. Yes. So up until that pointin time I take it 16 next one, put it up and - you know, yes. 

17 you had not offered David any thoughts about how 17 Q. So I'm understanding, you're taking a limb that 

18 to proceed wtth the tree trimming, whatever he 18 had been cut off the tree. you're holding it 

19 was doing? You're just watching? 19 upright? 

20 A. Yes. 20 A. No. 

21 Q. You didn't offer him any comments on how to do 21 Q. No? 

22 this. the way he was going about getting this 22 A. can I do -- I don't know how it translatas. 

23 stuff done? 23 Q. We'll explain it on record. But if that straw 

24 A. I have never seen it done, 1hat big of a tree 24 will help you orient us as to what you were 
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1 doing- 1 A. Thafs what he wanted thCISe for is to cut it in 

2 A. {lnte1TUptingJ The branch would be like tlis 2 smaller pieces. 

3 (indicating) 1D the ground. 3 Q. Did he do that task, too, each time you -

4 Q. All right. So the heavier - the thicker part of 4 A. (Interrupting) I think he did the first faN, and 

5 the branch is laying on the ground? 5 then we just started taking the other ones, the 

6 A. Actually, the thinner part was. That is the way 6 longer things off. He dictatedwhat he wanted. 

7 he wanted it. 7 Some of them he wanted --you know, he wanted to 

8 Q. So you're holding the heavier part of the limb? 8 see II.hat he could get out of it first. 

9 A. Yes. 9 Q. All right. So the first couple you trimmed the 

10 Q. The long part of it? 10 branches up and then cut them into smaller logs 

11 A. Yes. 11 immediately? 

12 Q. And he's trimming off the smaller branches? 12 A. Yes. 

13 A. Yes. 13 Q. Did you hold the longer limb as he cut it into 

14 Q. Off his limb? 14 smaller sections? 

15 A. Yes. 15 A. No. He had set up a - fran the apple tree he 

16 Q. Does he start at the end and work his way doser 16 set '-" two logs and was able to set it m there 

17 to you? 17 and just (indicatirg). 

18 A. Yes. 18 Q. So you didn't hold the log as he was trimming 

19 Q. And how long are these limbs? 19 them into smaller pieces? 

20 A. They're pretty long. I would only be able to 20 A. The middle part, no. I was there when he took 

21 guess. I would have to say 20 feet. Pretty big. 21 off the little peces. 

22 Especially the lower ones off the pines, you 22 Q. So the first couple of these he trimmed it down 

23 know. 23 and then immediately made them into logs? 

24 Q. Okay. So how many of these things do you think 24 A. Yes. 

125 127 

1 you were able to accomplish before you were 1 Q. And then after a while he decided he was going to 

2 injured? 2 trim all the branches off while you were there to 

3 A. We did quite a few. 3 help? 

4 Q. And are you able to quantify that in any way? 4 A. Yes. 

5 More than one, obviously? 5 Q. And you were doing it with a couple of dozen of 

6 A. Yes. fibre than a few. Maybe a faN dozen. Maybe 6 these before you got hurt? 

7 a little 11Dre. We did it -you know, we did 7 A. Yes. 

8 that for about I would say a good -you know, it 8 0. All right. So he told you how he wanted - he 

9 was a v,,hile. I don't know exactly. I didn't 9 basically told you he wanted you to hold the 

10 have a watch. 10 end-

11 Q. Are we talking a half hour or more? 11 A. {Interrupting) Yes. 

12 A. Yes. 12 Q. - while he trimmed those up? 

13 Q. All right 13 A. Yes. 

14 A. It wasn't- 14 Q. And did he tell you to do anything other than 

15 Q. (Interrupting) A dozen? At least a couple of 15 stand there and hold up the one end? 

16 dozen of these things you have gone through this 16 A. When they were done they had to be put over here 

17 process trimming all these branches off in the 17 and then grab a new one, you know, bring it over 

18 way he told you to do it, you hold the end and 18 to this spot so he could start '19ain. 

19 he's going to work his way up? 19 Q. He would stay there, and you would drag the log 

20 A. Right 20 to a pile and then drag a new branch over? 

21 Q. Once all of those little branches are off 21 A. Yes. 

22 there - is it kind of a longer log? 22 Q. Prior to undertaking this trimming did he offer 

23 A. Yes. 23 you any instructions beyond "Here, hold this"? 

24 Q. Did he then cut that into smaller pieces? 24 Did he say, "Keep your hands free. Stay away"? 

34 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226--9755 Page 124 to 127 of 176 



Dulberg 008196

Paul Dulberg 

128 130 
1 A. He said, '"Stand here. Hold it here and don't 1 that phase of the job? 

2 move.'" He said don't allow it to move because it 2 A. No. 

3 would roll, you know, so you had to hold it 3 Q. Did you at that point believe you were taking 

4 tight. 4 instruction from Mr. Gagnon? 

5 Q. So other than telling you where to stand and how 5 A. Yes. 

6 to hold it and not let it spin, did he give you 6 Q. You were doing what he told you to do? 

7 any warnings that were safety-oriented like "Keep 7 A. Yes. 

8 your hands free. When I get dose to you, keep 8 Q. Did you think you were taking instructions from 

9 your hands to you," anything - 9 the McGuires at that point? 

10 A. (Interrupting) No. 10 A. They didn't say much. 

11 Q. Anything about that - obviously, to the point 11 Q. And the entire time you're trimming - during 

12 you got hurt, did anything about that task 12 this phase where the branches are being trimmed 

13 concern you from a safety standpoint? 13 off the limbs, I take it Mr. McGuire wasn't there 

14 A. He was far enough away from me it wasn't ... 14 helping you holding these limbs? 

15 Q. So up until you were actually hurt he kept a 15 A. No. We were - it was getting into the afternoon 

16 certain amount of distance away from you? 16 after - like after lunch, and I think he was 

17 A. Yes. 17 getting tired. That is the way I feel. He was 

18 Q. How close was the nearest he got to you prior to 18 older. 

19 when you got hurt? 19 Q. The particular phase of the project, the trimming 

20 A. Maybe three or four feet, maybe five feet, 20 of the limbs, that was you and Mr. Gagnon? 

21 somewhere in there. There was a good chunk of 21 A. Yes. I remember Mr. McGuire saying that he 

22 those branches that were next to the trunk that 22 wanted to bum the limbs, and David wanted to 

23 didn't have anything on them, you know. They 23 save them. 

24 didn't have the growth. The growth was out in 24 Q. And at no time that day did you run the chain 
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1 the ends. 1 saw? 

2 Q. All right And during this 20 or 24 more limbs 2 A. I started it. 

3 that you guys trimmed up before you were hurt, 3 Q. But you didn't run it -

4 was Mr. McGuire out there? 4 A. (Interrupting) No. 

5 A. Yes -- wait a minute. I was working, so I wasn't 5 Q. - and apply it to any limbs or logs? 

6 paying attention at that point. J was helping 6 A. No. 

7 hold the limb. You know, I was paying attention 7 Q. All right. Why don't you get to - we have got 

8 to what I was doing. I stopped paying attention 8 to the dozen or two dozen or so of these limbs 

9 to Bill and Carol, so I don't know where they 9 before you were hurt. Tell me, as you can 

10 were. You know, I know they were coming in and 10 recall, what happened. 

11 out of the house. 11 A. Do you mean the actual incident? 

12 Q. Okay. So whether they were there or not during 12 0. Actual incident. You have done a couple of dozen 

13 the trimming part you're not sure? 13 of these without incident? 

14 A. Yes. 14 A. Right 

15 Q. It could be? Maybe not? 15 Q. And then what happened? 

16 A. Yes. 16 A. He walked towards me, and the chain saw came up, 

17 Q. That being the case, I take it you don~ recall 17 and it cut me. I tried to get out of the way, 

18 either one of the McGuires intervening, saying, 18 but ... 

19 "Hey, that doesn't look safe," or "Be careful," 19 Q. Were you guys actually working on trimming a limb 

20 or anything like that during the trimming part? 20 at that point? 

21 A. No. 21 A. I was holding a limb up, yes. 

22 Q. And you recall Mr. Gagnon telling you where to 22 Q. You were holding a limb? 

23 stand and how to hold the branches. Did either 23 A. Yes. 

24 of the McGuires give you any instructions during 24 Q. With which hands? 
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1 A. My right hand. 1 Q. Before you got hit with the saw? 

2 Q. So you're able to hold these with one hand up in 2 A. Yes. 

3 the air? 3 Q. And I lake ii unlike the other branches, there 

4 A. They were only this (indicating) -you"re 4 may have been a branch closer than the four to 

5 talking logs. I call them sticks. 5 five feet? 

6 Q. Okay. I didn't ask that question so I'm glad you 6 A. No. He stopped cutting !he limb, chain saw went 

7 clarified. The limbs that we're talking about, 7 down, went to idle. You know, he walked toward 

8 what was the diameter on average? 8 me, and I thought he was going to say something 

9 A. The side that I was holding? 9 like next instruction, what to do, okay, and I 

10 Q. Yes. 10 don't know what he was lhinking or what he was 

11 A. Maybe - I don't know what you consider that 11 doing or what, but the chain saw started coming 

12 (indicating). Three inches. Your guess is as 12 up, and the gas went on, and I tried getting the 

13 good as mine. 13 hell out of the way and - yes. 

14 Q. Okay. Well, ifs certainly not the full width of 14 Q. So it wasn't during a cutting process that you 

15 your fingers? 15 were hurt? 

16 A. No. I can hold it with one hand. 16 A. Yes, you're right. 

17 Q. It's about the width of a pop can - diameter 17 Q. He disengaged from trimming the branch, if I'm 

18 width of a pop can? 18 understanding your testimony, and the chain went 

19 A. Coffee cup there, yes. 19 into an idle position? 

20 Q. They were like three to four inches? 20 A. The motor went to idle. 

21 A. Yes. 21 Q. And the chain is not even moving, and he's 

22 Q. And that was how all the other ones were, too? 22 holding it down to his side? 

23 A. Yes. 23 A. Both hands. 

24 Q. And then you were strong enough, and at least at 24 Q. With both hands. But the chain is not moving? 
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1 that point you were healthy enough to hold it 1 A. Yes. 

2 with which hand? 2 Q. And he closes the gap between you and him in 

3 A. Right here (indicating). 3 tenns of space? 

4 Q. Right 4 A. Right. 

5 A. Right. 5 Q. And you were still holding the branch at this 

6 Q. And you're right hand dominant? 6 point? 

7 A. Yes. 7 A. Yes. 

8 Q. So you could hold those out? 8 Q. And somehow the chain, it gets aclivated? 

9 A. Yes. 9 A. When I heard the chain saw, the motor speed up 

10 Q. And so you would hold it kind of horizontally, 10 and I saw with my eyes it start to come up, I 

11 and the rest of it would stretch out towards 11 dropped the branch, tried to get the heck out of 

12 Mr.- 12 there because it's coming up between me and the 

13 A. (Interrupting) Yes. Go down along the ground 13 branch. ''What the fuck are you thinking?" I 

14 there. 14 don't know how to say -you know, I screamed. 

15 Q. And then you say Mr. - you described it as 15 Whether he was going after something he thought 

16 Mr. Gagnon walking towards you with the chain saw 16 he saw coming off the branch, I don't know. 

17 and then you just got cut. Can you elaborate on 17 Q. Okay. 

18 that a little bit? He didn1 just -- you were 18 MS. FREEMAN: Wait for a question. 

19 actually - he was actually working on trimming a 19 Q. So you're holding the branch with your right hand 

20 tree branch, correct? 20 just like you had done on the two dozen or more 

21 A. Yes. 21 before. He's trimming branches off this thing 

22 Q. And so I take it he was trimming, getting closer 22 and stops trimming, correct? 

23 and closer to you? 23 A. Yes. He was done. 

24 A. Before it, yes. 24 Q. And then he-
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1 MS. FREEMAN: (lntenupting) Wait until 1 A. I had no idea, and I went into panic mode. 

2 he finishes. 2 Q. All right And so I think you said you had 

3 Q. And he then walks toward you holding the chain 3 released the branch before the saw came in 

4 saw in a position where he might be able to cut 4 contact with your arm? 

5 if the chain was moving? 5 A. (lndicafas affinnatively.) 

6 A. It was pointed downward. 6 Q. ls that right? 

7 Q. Pointed downward? 7 A. Yes. 

8 A. Yes- 8 Q. And did you tum your body? 

9 Q. (lntenupting) But the chain is not moving - 9 A. Uh-huh. 

10 A. - towards the gromd. 10 Q. Describe for me this point in time where you see 

11 Q. The chain is not moving? 11 this blade coming up with the saw moving and all 

12 A. Right. 12 of a sudden - and then at that point where your 

13 Q. And he gets close enough to you to reach you, 13 arm is hit What did you do? 

14 obviously? 14 A. I let go of the branch, and I tried bringillJ my 

15 A. (Indicates affinnatively.) 15 ann up and away from the saw blade and out and 

16 Q. Then you hear the chain saw, the rpms ramp up? 16 around to get away. It was coming right up, you 

17 A. Oh, yes. 17 know, and it was coming up. It was fast. 

18 Q. And when you heard It ramp up, was It a concern 18 Q. All right So you tried to get your arm out of 

19 of yours that the chain might be moving at that 19 the way. The blade is coming up, but you didn't 

20 point? 20 get it away fast enough? 

21 A. It was an instant high alert on my part, yes. 21 A. Obviously got it away enough to keep my hand and 

22 Q. Did you see the chain saw blade with the chain 22 my ann. I'm luck¥ to have that. 

23 moving at any point before it made contact with 23 Q. And then at this point where your arm is actually 

24 your arm? 24 injured, do you believe that either one of the 
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1 A. Oh,yes. 1 McGuires was present to see that? 

2 Q. So you heard it ramp up in terms of rpms and 2 A. No. I know they weren't. They said they 

3 looked? 3 weren't 

4 A. Oh,yes. 4 Q. All right So if I'm understanding your 

5 Q. Are you still holding the branch at this point? 5 testimony then, at the time the blade made 

6 A. I was letting go. 6 contact with you, you were not actively assisting 

7 Q. And as you hear the thing fire up, you turn to 7 him by holding a branch? You had, in fact, 

8 look at il correct? 8 released the branch? 

9 A. I was looking at it while I was watching him. 9 A. Oh,yes. 

10 You know.,. I never tumed away. 10 Q. And there was no dialogue from Mr. Gagnon as he 

11 Q. And so It's pointed down, and then the rpms ramp 11 approached with the blade as to what his 

12 up, and you see the blade coming toward you? 12 intention was at that point in time where the saw 

13 A. Uh-huh. 13 became I guess -

14 Q. And you let go of the tree? 14 A. (Interrupting) Pdnted downward. 

15 A. Yes. 15 Q. - pointed downward and began moving upward? 

16 Q. But the blade, nonetheless, still makes contact 16 A. Right. 

17 with your arm? 17 Q. There was no statement out of him at all? 

18 A. Yes. 18 A. No. I was looking to see if he was going to SaJ 

19 Q. Did it ever make contact with the tree branch? 19 something to me because it looked lil<e he was 

20 A. No. 20 approaching me to say some1hing; he wanted me to 

21 Q. From your vantage point was it - well, strike 21 do something else, or, you know, I thought there 

22 that Did Mr. Gagnon tell you what his plan was 22 was an instruction coming. 

23 when he got near you and turned the saw on and 23 Q. But ultimately there was no additional comment 

24 had lifted the blade toward you? 24 made by him prior to the rpms on the chain saw 
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1 ramping up and the blade coming up toward you? 1 A. No. 

2 A. Correct. 2 Q. So he may have a different version of what 

3 Q. And so this isn't a situation where the blade and 3 kickback means, but the kickback definition or 

4 the saw - I'm sorry - the blade and the chain 4 your impression of a kickback that you described 

5 made contact with the branch and kicked ii toward 5 eartier, that is not what you recall happening? 

6 you? 6 A. Correct. 

7 A. No. 7 Q. If I'm hearing what you're saying, he might have 

8 Q. This isn't a situation where the blade was 8 been trying to get toward that branch to cut it 

9 cutting through a branch and caught the very tip 9 but he never got there? He got to your arm 

10 of the saw and fired back at you? 10 before he made any contact with the tree? 

11 A. No, it's not. 11 A. Well, I was holding the end of the branch. There 

12 Q. There was no cutting actually involved of a 12 was no branch beyond my hand. 

13 branch when you got struck with the blade? 13 Q. And that's what I'm getting at is from your 

14 A. Correct. 14 recollection of what went down, regardless of 

15 Q. After this happened did you ask Mr. Gagnon what 15 what his intentions were, he lifted up the chain 

16 he was trying to accomplish at that point in 16 saw, the rpms ramped up, and the chain is moving. 

17 time? 17 You tried to get out of the way of the blade, but 

18 A. After I screarred my head off, that was the first 18 you were not able to get out of the way in time? 

19 thing that came out of my mouth was - e>1:use the 19 A. Correct. 

20 expletive - "VI.hat the fuck are }OU thinking?" 20 Q. That is what happened? 

21 Q. Did he have a response for you? 21 A. Correct 

22 A. He became immediately I think distraught would be 22 Q. And other than him mentioning something about a 

23 the word, confused "Oh, my God" Panic, yes. 23 kickback when you're in the emergency room, as we 

24 Q. So he didn't make any comment to you about what 24 sit here today have you ever discussed the 
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1 he was trying - the task he was trying to 1 dynamics of what happened in a situation where he 

2 accomplish? It was more shock and stunned about 2 explained what he was trying to do? 

3 this scene having happened? 3 A. Of course I asked him, and I don't remember at 

4 A. Yes. 4 what point I asked him, and he could never 

5 Q. Since that point in lime where you got hit with 5 explain it He just (indicating). You know, I 

6 the blade and now did he ever tell you in his 6 don't think he knows. I honestly don't think he 

7 words what he was specifically trying to do al 7 knows. 

8 the time this happened? 8 Q. So as you sit here today, regardless of how many 

9 A. In the emergency room he used the word kickback, 9 times you asked him - and ifs more than once, I 

10 but I didn't understarx:I what he meant or how, you 10 take it, correct? 

11 know. And they are going in to sew me up and put 11 A. Oh,yes. 

12 the muscles back together, you know, as best they 12 Q. In your mind, he's never articulated specifically 

13 can. I don't know what happened there. 13 what he was doing at the point in time where the 

14 Q. All right. So you definitely recall him in the 14 blade made contact with your arm? 

15 ER using the phrase kickback? 15 A. Correct 

16 A. Yes. 16 Q. Other than referencing a kickback in the ER? 

17 Q. All right. But from your vantage point this idea 17 A. Yes. 

18 of a kickback, ii wouldn't have anything to do 18 Q. Okay. Wrth respect to the McGuires, at what 

19 with a kickoff of a branch or a log or a limb 19 point in time was your first notice that 

20 that was being cut? 20 Mr. McGuire or Mrs. McGuire were aware of you 

21 A. No. It had nothing to do with that 21 being potentially hurt? 

22 Q. And you didn't see the saw come onto a tree 22 A. Immediately. They heard me scream 

23 branch, that tree branch you were dropping, and 23 Q. Okay. Do you believe they came from inside the 

24 then kick toward you? You didn't see that? 24 house? 
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1 A. Yes. 1 A. No. 

2 Q. And when they came out, was there any discussion 2 Q. Did Mr. Gagnon ever tell you he was going to pay 

3 between you and Mr. Gagnon about what had 3 you anything? 

4 happened? 4 A. No. 

5 A. No. 5 Q. Did he ever make any comment to you that he was 

6 Q. Would it be fair to describe the post injury part 6 being paid to get this done by his parents? 

7 on the premises as being more concern about how 7 A. He did say he was getting something for it. I 

8 you were doing than what happened? 8 don't know what I don't knowthe tenrs. I 

9 A. It was pretty important to me. 9 remember something in there he vas referringto 

10 Q. Right. 10 he had to do this because he ov.ed his mom money 

11 A. Yes, itwas very important. Carol was very 11 or something. I don't know. 

12 concerned. She come out yelling. "I heald it. 12 Q. And I take it Gagnon didn't promise to share 

13 I knewmy son cut you." She came out screaming, 13 payment he may have been receiving with you? 

14 you know, and - yes - yes. 14 A. No. 

15 Q. Did either of the McGuires ever make any comments 15 Q. Did you consider yourself a volunteer out there? 

16 to you to suggest or pursuant to which you funned 16 A. Yes. 

17 the impression that they saw what happened? 17 Q. But obviously you felt you were taking directions 

18 A. No. They said they didn't. She said sre heard 18 from Gagnon but you were volunteering? 

19 it. She heard the screams. She heard whatwas 19 A. Yes. 

20 said right after. She heard all of that. She 20 Q. You didn't expect to get anything out of this? 

21 was right there in the kitcren. 21 A. No. 

22 Q. She heard the screams, and her thought was 22 Q. Certainly not an injured ann? 

23 somebody was cut? 23 A. Definitely not this, m. 1\/hybe a pop, you know. 

24 A. (Indicates affirmatively.) 24 Q. All right. So we have all of your medical 
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1 Q. How soon after this happening did you move on to 1 records but I want to go through this a little 

2 the emergency room? 2 bit. At the emergency room they evaluated your 

3 A. I don't know timewise. I was in shock It 3 ann, correct? 

4 seemed like i took forever. So I can't tell }OU 4 A. Yes. 

5 whether it was five rrinutes or ten ninutes. I am 5 Q. They cleaned out the wound? 

6 not capable of doing that for you. I can tell 6 A. Yes. 

7 you that I started giving orders at thatpoint. 7 Q. Did they do some X-rays at the ER? 

8 First time all da,,. And I needed a towel, I 8 A. Yes. 

9 needed something to put on it I neededto tie it 9 Q. Did they tell you that it didn't reach the point 

10 off. We needed to go to the emergency room now, 10 where it hit any of your bones? 

11 and there was no waiting. 11 A. No, it did not. 

12 Q. So once you got hurt, you became more focused 12 Q. Initially was it the impression, as you 

13 about getting the care you needed? 13 understood it, that it was a tear through the 

14 A. Yes. 14 skin and into the muscle? 

15 Q. Up until - 15 A. Yes. 

16 A. (Interrupting) I was qlite vocal. 16 Q. There was no belief there was neive involvement 

17 Q. Up until the point where you were cut with the 17 initially? 

18 chain saw had the situation ever turned from a 18 A. You know, once they gave me the pairi<iller, I 

19 volunteer situation like you described early on 19 don't - I was in la~a land. 

20 to an employment situation were you thought you 20 Q. To the best of your understanding, did they do 

21 were going to be compensated? 21 anything else in the emergency room other than 

22 A. No. 22 clean it and then stitch tt up? 

23 Q, Did the McGuires ever promise to pay you 23 A. Yes. They did the stitcres and closed it up and, 

24 anything? 24 you know, X-rays. I don't rememberwhat aD. 
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1 Q. In the emergency room did they have you use your 1 Q. And even today you're still having problems? 

2 hand and move it to see if you were still 2 A. Yes. 

3 functioning? 3 Q. Sometime I think later in 2011, maybe it was 

4 A. Yes. 4 early 2012, you had an EMG study done on your 

5 Q. And was it still functioning at lhat point? 5 right arm? 

6 A. Paris, yes. They didn't really check it. I did 6 A. I think I had a few of those. 

7 that. I wanted to know what would work, and I am 7 Q. Nerve conduction study? 

8 moving my hand around to see what is going on. 8 A. Yes. 

9 And once the pain medicine they gave me kicked 9 Q. And there was something done early on with the 

10 in, you know, I was able to move a little bit but 10 Shoulder to Hand Clinic, Dr. Talerico or 

11 not a whole lot. 11 something like that? 

12 Q. Once the pain medicine kicked in, I take it the 12 A. I remember Talerico. I did go see him. 

13 injury itself felt a little better? 13 Q. That doctor had evaluated the EMG study, and he 

14 A. Oh, I went {indicating). It was - 14 evaluated you, didn't feel there was any nerve 

15 MS. FREEMAN: (Interrupting) Just answer 15 impairment Do you recall that? 

16 the question. 16 A. He said -well, I left Dr. Talerico because I 

17 Q. It did? 17 don't think he knew who he was talking to. He 

18 A. Yes. 18 started yelling at me about asking for pain 

19 Q. And then how long was it before - well, strike 19 medication, and I never even got anything from 

20 that Eventually did you have to go somewhere 20 that man ever in my life. And I left seeing him 

21 and have the stitches ouf? 21 because I don't think he -there was something 

22 A. Yes. 22 wrong there. And I only saw him twice, and I was 

23 Q. And who did that? 23 out of there. 

24 A. Dr. Sek. 24 Q. Do you recall him giving the opinion that he 

149 151 

1 Q. Where is Dr. Sek? 1 didn't think there was anything sutyically he 

2 A. He's right here on Elm Street. 2 could do for you? 

3 Q. He's still operating here? 3 A. Not at that point. He did say time will tell. 

4 A. I have known him since I was five years old. 4 Q. Okay. And then you left Dr. Talerico? 

5 MS. FREEMAN: Just answer the question. 5 A. Yes. 

6 Q. We have sent a records request for him several 6 Q. And did you go somewhere else? 

7 times and there has never been a response. He's 7 A. Yes. 

8 still working here somewhere in McHenry? 8 Q. Because my records stop at the very beginning of 

9 A. Yes. 9 2012. 

10 Q. He took the stitches ouf? 10 A. Dr. Sagerman. 

11 A. Yes. 11 Q. Where is Dr. Sagerman? 

12 Q. Over the first month or two or three did you do 12 A. I gave you his address earlier, or his place, 

13 any physical therapy? 13 Vernon Hills. 

14 A. I was told by Dr. Sek give it some time, it's ' 14 Q. Oh, that's right And when did you start seeing 

15 going to take time. He did not send me to 15 Dr. Sagerman? 

16 physical therapy or anything else. 16 A. I don't remember the date. I'll be honest with 

17 Q. And I know from the record that, as you have 17 you. 

18 explained already, when you tried to use the 18 Q. He was after Dr. -

19 computer, that you continued to have some 19 A. (Interrupting) Talerico. 

20 symptoms with the right arm and hand even after 20 Q. -Talerico? 

21 I guess the laceration had healed? 21 A. Yes, yes. 

22 A. Right. 22 Q. All right. And then did Dr. Sagerman do anything 

23 Q. All right? 23 for your right arm different than what 

24 A. Right. 24 Dr. Talerico did? 
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1 A. He continued the physical therapy. 1 A. Yes. 

2 Q. All right. And anything beyond the physical 2 Q. Earlier on you described the pain that was with 

3 therapy? 3 the tendinitis, the forearm and everything. Is 

4 A. He ordered up an- EMG. 4 the forearm implicated on the right? 

5 Q. And then what? 5 A. On the right? 

6 A. More physical therapy. It was a lot of physical 6 Q. Yes, in terms of pains or sensation? 

7 therapy. 7 A. I get a pain right next to the bone. There is a 

8 Q. Has anybody done any surgeries on your arm? 8 big lump of scar tissue, you can feel it, and it 

9 A. Yes. Hedid. 9 hurts there when I try to grab too much stuff 

10 Q. When did he do that? 10 that is heavier or anything with weight. 

11 A. July of this year. 11 Q. So if you strain the right arm, you will realize 

12 Q. As you understand it as the patient, what did 12 some pain right where the laceration was? 

13 Dr. Sagerman do to the right arm? 13 A. Yes, it will bum a liWe. 

14 A. Removed a ton of scar tissue, he said. And he 14 Q. So then with respect to the right arm, you 

15 said - and what they call - ifs a neurosis or 15 described the numbness in the pinky and the ring 

16 -1 don't know the words he used. 16 finger, a weakened grip and then occasional 

17 Q. I don't know either. I don't have any of these 17 shooting pain where the laceration was with heavy 

18 records. 18 strain. And what else do you notice about the 

19 A. Okay. 19 arm today, the right arm? 

20 Q. So there was some kind of a surgery. Which parts 20 A. You play with the scar tissue ball that is 

21 of your arm did he work on? 21 forming in there, and it burns under the elbow. 

22 A. Forearm and the elbow. ·22 Ifs like a direct link. If you pinch it, it's 

23 Q. All right. And that was in July? 23 (indicating). 

24 A. Yes. 24 Q. And is there any further recommended treatment 

153 155 

1 Q. Have you had any more surgeries since then? 1 for the right arm or any of the symptoms that are 

2 A. No. 2 lingering? 

3 Q. Are there any planned? 3 A. Yes. I am on medication for it. 

4 A. No. 4 Q. What do you take? 

5 Q. Are you still doing physical therapy? 5 A. Gabapentin. 

6 A. Not for my right arm anymore but for my left. 6 Q. Is that an anti-inflammatory or pain med? 

7 Q. How is the right arm now since this procedure 7 A. It's a type of pain medication, I believe. 

8 done by Dr. Sagerman? 8 Q. Okay. Besides taking that, anything else? 

9 A. Ifs better in the sense the pain level is down. 9 A. I take an anti-inflammatory. 

10 Q. Okay. Same; the pinky, the ring finger and the 10 Q. Is that for the left arm or the right arm? 

11 thumb? 11 A. Ifs all right. I take - I'm trying to think 

12 A. Those are the most affected, yes. 12 now. Well, I have, in case I need it, and !try 

13 Q. What about the index and the middle fingers? Are 13 notto take them, but Tramadol and hydrocodone, 

14 those impacted as well? 14 butl try notto take those. 

15 A. Yes. 15 Q. Okay. So that's the medicine that you're still 

16 Q. Are the ones that are affected the worst the 16 taking. Is there anything - and there is no 

17 pinky, the ring finger and the thumb on your 17 physical therapy with respect to the right arm 

18 right hand? 18 currentiy? 

19 A. All of the fingers are affected in the sense of a 19 A. No. We're pretty much done with that. 

20 grip. The ones that feel numb are the pinky and 20 Q. And then in terms of function, you have mentioned 

21 the ring finger. 21 there is weakened grip? 

22 Q. So there is a weakened grip overall? 22 A. Yes. 

23 A. Oh,yes. 23 Q. And you have the numbness in the pinky and ring 

24 Q. And then the pinky and the ring finger are numb? 24 finger. \/\/hat other limitations can you 
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1 appreciate with respect to the right ann? 1 A. Yes, yes. The pinky and the ring finger and the 

2 A. Pinky. 2 thumb is -1 have a problem with the thumb 

3 Q. What about it? 3 coming in here (indicating). Not like this 

4 A. It wouldn't go in. 4 (indicating), but this way (indicating). And my 

5 Q. So you can't - 5 ·hand shakes. 

6 A. (Interrupting) I can't (indicating). 6 Q. Has the doctor told you - that would be Sagerman 

7 Q. You can't move the pinky so it abuts the index 7 - when you can expect any further improvement 

8 finger? 8 or is this what you're going to have? 

9 A. Or the ring finger. 9 A. He said nerve damage takes a long time to heal 

10 Q. The ring finger? 10 especially as we get older. He wouldn't rule out 

11 A. Correct. 11 a full healing. He wouldn't say I was going to 

12 Q. And anything else? Do you still have the full 12 be stuck like this forever. He just said time 

13 range of motion in your hand? 13 will tell. 

14 A. Yes. As long as I do it controlled and slow. If 14 Q. So we don't know yet, and he doesn't know for 

15 I start forgetting and -you know, because I 15 sure? 

16 feel good and I start doing things fast, it's 16 A. Right. 

17 like all of a sudden I'll get - it will bum 17 Q. I'm going to show you what I'm going to mark as 

18 here (indicating), burn under here (indicating), 18 2. 

19 and it will like pang all the way down. It will 19 A. He knows more about it than I do. 

20 start tingling real bad again. 20 MS. FREEMAN: There is no question 

21 Q. So in tenns of the shoulder movement, fine? 21 pending. 

22 A. Shoulder is fine. 22 THE WITNESS: Got you. 

23 Q. Elbow movement fine? 23 Q. I think I know the answer to this, but this is 

24 A. No. The elbow is a bit sore. I think it's 24 medical expenses as of March 19, 2012, $7,333.04. 
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1 because of the surgery he did in there. He had 1 There is more medical expenses we don't have? 

2 to do a nerve release or something. It was 2 A. Right 

3 tight 3 Q. The surgery in July and the physical therapy 

4 Q. And did the doctor tell you whether that nerve 4 and-

5 release in the elbow was somehow related to the 5 A. (Interrupting) Yes. 

6 injury to the mid foreann? 6 Q. I take it you're making a claim for the tennis 

7 A. He said that it's natural. You know, the way he 7 elbow as well? 

8 explained it to me, it tore through the middle. 8 A. You know, they tell me it's a natural part of it 

9 It's not a cut, it's a tear. Things got pulled 9 because of the not using this arm (indicating) 

10 from both ends, you know, and that's the next 10 and using this thing (indicating) for everything 

11 spot that will be affected from the pull. So 11 from drinking to driving to everything that I do. 

12 that's the way it was kind of explained to me. 12 And they - yes. 

13 He said it's natural with what happened, with 13 Q. So there may be expenses associated with the left 

14 this type of thing that happened 14 arm that we don't have? 

15 Q. Okay. The elbow is sore when you're moving it. 15 A. It's a result of. 

16 Is that all the time or just periodically? 16 Q. You have had medical expenses for the treatments 

17 A. It's sore pretty much all the time. 17 and care of the left arm? 

18 Q. And you can still move it in all directions, 18 A. Yes, minimal. 

19 though? 19 Q. We don1 have those as part of this as well, 

20 A. Yes. As long as I'm careful. 20 correct? 

21 Q. And then the hand, with respect to the movement 21 A. Right. 

22 of - it is a weakened grip, but in tenns of 22 Q. I just want to go through some photos here. This 

23 moving it, with the exception of the pinky, it 23 is a photo of your arm after the chain saw 

24 still moves the same? 24 injury, obviously, correct? 2A? 
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1 A. This is a long time after, yes. 1 A. Yes. 

2 MR. BARCH: Now I need to make that medical 2 Q. Where is this? 

3 expense summary Emibit No. 3. Sorry. 3 A. Thafs at his home. 

4 (Exhibit No. 3 marked for 4 Q. When did you take that? 

5 identification by Mr. Barch.) 5 A. That phone conversation you asked me I talked to 

6 MR. BARCH: I shouldn't have premarked 6 him about, I went up there to get his address for 

7 the other ones. 7 his house for Hans, and he was outside. 

8 Q. The other questions I was asking you when I was 8 Q. Oh, so when your attorney needed his address, you 

9 referring to Exhibit 2, ifs now 3. The answers 9 went up there to get it? 

10 would be the same? We don't have all the medical 10 A. I knew where he lived I didn't know the 

11 expenses? 11 address, so I just drove past. 

12 A. Right. 12 Q. And did you shoot this from the car or something? 

13 Q. 2A, that is your foreann after the chain saw 13 A. As I drove by the house, yes. 

14 injury? 14 Q. Did he know you were taking that? 

15 A. Yes. 15 A. Yes. I showed itto him. 

16 Q. Is that how it looks today? 16 Q. And then I guess 2J, this was just part of the 

17 A. No. 17 records. Is this before the second - before the 

18 Q. What is that - 18 July surgery or -

19 A. (Interrupting) No. 19 A. (Interrupting) This is the X-ray from the 

20 Q. What is going on now? 20 emergency room. 

21 A. Ifs now got a scar that crosses it where they 21 Q. Okay. 

22 went in. 22 A. Kind of shows -

23 Q. Okay. So that is the second surgery, though? 23 MS. FREEMAN: (Interrupting) There is no 

24 A. Yes. 24 question pending. 

161 163 

1 Q. The second procedure. So these are all pre - 1 THE WITNESS: Sorry. 

2 A. (Interrupting) Pre the July surgery, yes. 2 MR. BARCH: I think's all I have for now. 

3 Q. The July, 2012. This is what it would have 3 EXAMINATION BY MR. ACCARDO: 

4 looked like, I take it then, had you not had the 4 Q. For your left ann and left elbow, you had injured 

5 additional surgery? 5 those before 2011; is that right? 

6 A. Correct. 6 A. Excuse me? 

7 Q. Same thing with 20 and 2E? 7 Q. You had injured your left arm and your left elbow 

8 A. Yes. These are all from pre. 8 before 2011? 

9 Q. Now we go over to 2F. There is an additional 9 A. Correct 

10 photo with some more of I guess an incision that 10 Q. And that was in a car accident? 

11 runs up and down your forearm? 11 A. Yes. 

12 A. Yes. 12 Q. And that took place when? 

13 Q. And there is also one -that's the July, 2012 13 A. Ten years ago. 

14 stuff? 14 Q. What type of injury did you suffer in that car 

15 A. Yes. 15 accident? 

16 Q. You have scars now on your ann from those as 16 A. I suffered a broken neck, and I had to have an 

17 well? 17 ulnar nerve transposition done. 

18 A. Yes. 18 Q. Okay. And where was that done? 

19 Q. 2F, G, H show the arm after that July, 2012 19 A. That was done I think late - what did they call 

20 surgery? 20 that? That was a long time ago at the hospital, 

21 A. Correct. 21 Lake Forest Hospital. 

22 Q. What is I? This came from your counsel, too, 21. 22 Q. Do you remember which doctor performed that? 

23 A. That's David. 23 A. The same doctor. 

24 Q. That's Mr. Gagnon? 24 Q. The same doctor as what? 
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1 A. Sagennan. 1 employed the chain saw? 

2 Q. Okay. 2 A. No. 

3 A. That's why I knew him. 3 Q. And before the accident the day you were cutting 

4 MS. FREEMAN: Just answer the question. 4 down the pine tree did you have any criticism 

5 Q. And al!er the surgery after the automobile 5 with the way David was using or employing the 

6 accident about ten years ago did you still have 6 chain saw? 

7 trouble with the left arm? 7 A. No. 

8 A. Still do today. 8 Q. Was there any alcohol involved in the June, 2011 

9 Q. From the time of the car accident up until the 9 incident? 

10 time of the accident with the chain saw in June 10 A. Possibly on Bill's part, Bill McGuire, but 

11 of 2011 did you have trouble with the left arm 11 neither of us. 

12 and the left elbow? 12 Q. Not on David's part? 

13 A. Yes. 13 A. No. 

14 Q. And has that changed since the accident in June 14 Q. Any reason to believe that David was under the 

15 of2011? 15 influence of any type of drugs or alcohol at the 

16 A. Yes. 16 time of the accident? 

17 Q. How so? 17 A. No. 

18 A. The other side of the elbow hurts. 18 Q. Af any point before the actual accident took 

19 Q. Okay. Which side of the elbow hurt before? 19 place when you were cutting down the pine tree 

20 A. This side (indicating) was from the car accident. 20 did you express any displeasure or any concern 

21 It's like the funny bone. 21 over the process that David had set up for 

22 Q. We're talking about more of the inside of your 22 trimming the limbs? 

23 elbow? 23 A. No. 

24 A. Yes. 24 Q. You didn't see any problem with it? 

165 167 

1 Q. All righl 1 A. He seemed like he knew what he was doing. 

2 A. Where this is out up here (indicating). 2 Q. My question to you was did you see any problem 

3 Q. Okay. And by "out here" (indicating), you're 3 with it, though? 

4 talking about the outer part of the elbow? 4 A. No. I wouldn't know. 

5 A. Yes. 5 Q. Now, I just want to go back to right before you 

6 Q. You still have trouble with the inner part of the 6 got cut and talk a little bit about the saw 

7 elbow? 7 because I am a little confused. When David 

8 A. Yes. Cold days. 8 started walking towards you, was the chain still 

9 Q. The time when you were working with David on the 9 going or had it already been put into idle at 

10 apple tree- 10 that point? 

11 A. (Interrupting) Yes. 11 A. He was cutting, stopped, came up, took the finger 

12 Q. - was that the only time you had worked with him 12 off the trigger because the whole thing went 

13 where there was a chain saw involved before June 13 down, you know -1 think it stopped. The chain 

14 of 2011? 14 pretty much stopped. 

15 A. With him with the chain saw, yes. There was a 15 Q. Okay. And then he starts walking toward you? 

16 tree down in the front yard, but I don't know who 16 A. Right 

17 did it I assumed he did. 17 Q. And at any point did you see his finger hit the 

18 Q. I'm just talking about you working with him with 18 trigger? 

19 the chain saw before 2011. 19 A. I didn't see his finger hit the trigger, no. 

20 A. Yes. 20 Q. You just heard? 

21 Q. Was it just the apple tree? 21 A. Yes. 

22 A. That was it 22 Q. And then you saw the chain -

23 Q. During the cutting of the apple tree did you have 23 A. (Interrupting) Yes. 

24 any criticism with the way that David used or 24 Q. - start to speed up? 

44 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226-9755 Page 164 to 167 of 176 



Dulberg 008206

Paul Dulbeig 

168 170 

1 A. Yes. 1 pointing towards the sky about 45 degrees? 

2 Q. Or you actually saw the chain engage? 2 A. Yes. 

3 A. Yes. 3 Q. And how would you describe the manner in which he 

4 Q. Okay. 4 did that? Was that something that was -

5 A. start to move. 5 A. {Interrupting) Just raise it 

6 Q. About how much time elapsed from the time he put 6 Q. Was that something that was fast? Was it slow? 

7 the saw into idle or took his finger off the 7 Was it sudden? 

8 trigger until you heard or saw the chain engage 8 A. It was very sudden and fast 

9 again? Was it just a matter of seconds? 9 Q. Did it look like he had lost control of the saw, 

10 A. Yes, it was seconds. 10 or did it look like he did it on purpose? 

11 Q. And then about how much time elapsed from the 11 A. No, it looked like he was in control, but I don't 

12 time you saw or heard the chain engage until the 12 know -1 have asked him. I don't know if he 

13 time you were actually cut? 13 tripped over something -

14 A. Split seconds. It came fast. 14 Q. (Interrupting) I'm not - I'm just asking you 

15 Q. After the chain.or saw engaged right before you 15 if-

16 were cut, did you see David move in any 16 A. - or what I don't know the answer to that 

17 particular way? 17 Q. Okay. You said you were holding the branch with 

18 A. Say that again. I lost you in the middle. 18 your right arm or your right hand, right? 

19 Q. After you saw the chain and the saw engage before 19 A. Uh-huh. 

20 you were cut. did you see David's body move in 20 Q. Okay. And you were facing with your body towards 

21 any particular way? Did you see any type of 21 David? 

22 jerking movement or anything like that? 22 A. Yes. 

23 A. No. He started walking towards me. 23 Q. Okay. And then when you heard and saw the chain 

24 Q. But at some point I think you said you saw the 24 engage, you dropped the branch? 

169 171 

1 saw coming i.Jp? 1 A. Yes. 

2 A. Yes. 2 Q. And then you I think motioned - you said you 

3 Q. Okay. How high was the saw when it cut you? 3 turned your body it would have been to the right 

4 A. It was my eye height. My eyes. 4 and up and away? 

5 Q. And how was David holding it at that point? 5 A. Yes. First I went up, and then I was trying to 

6 A. {Indicating). 6 get up and out of the way because that saw blade 

7 Q. Okay. You're showing me - 7 came up to a 45, and 1 had to get the heck out of 

8 A. (Interrupting) Saw pointing up. 8 there. 

9 Q. Saw pointing up. One hand would have been on the 9 Q. Where was your arm when it actually got cut. and 

10 bar? 10 in what position was it? 

11 A. Yes. 11 A. Can I stand up and show you so I can describe it? 

12 Q. The safety bar? 12 Q. Yes. 

13 A. Yes. 13 A. It was - I was turned like this (indicating), 

14 Q. And then the other hand where? 14 and it cut me right here (indicating). 

15 A. Down on the trigger. 15 Q. Okay. 
' 

16 Q. Okay. And the actual saw was pointed straight up 16 MR. ACCARDO: So let the record reflect 

17 in the air? 17 that Mr. Dulberg's tight arm was basically 

18 A. No. It was maybe a 45 it wentto. 18 parallel with his nose and eyes. 

19 Q. When you heard and saw the chain engage, where 19 Q. Is that about right? 

20 was the saw pointing? 20 A. Yes, it was. Yes. 

21 A. Down toward the ground at about a 45. 21 Q. And your body was turned about -

22 Q. So from the time you heard or saw the chain 22 A. (Interrupting) I was in the middle of pivoting to 

23 engage up until the time you were cut, David 23 getaway. 

24 moved it from about 45 degrees to the ground up 24 Q. Okay. After the chain and the saw engaged did 
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1 David keep walking towards you, or was it just 1 me, if you know, what specifically has David told 

2 more of a movement with his hands and arms? 2 you about what he thinks happened on the date of 

3 A. Say it again. 3 the accident? 

4 0. After you saw the saw and the chain engaged did 4 A. He doesn't know. . 

5 David keep walking towards you, or was it simply 5 0. Has he offered any type of explanation as to what 

6 a motion with his hands and arms? 6 happened? 

7 A. It was a motion up. 7 A. No. I think he's afraid to. I don't know. 

8 0. So he had stopped walking or moving towards you? 8 MS. FREEMAN: There is no question pending. 

9 A. I think that there were still forward momentum 9 0. Why do you think he's afraid to? 

10 going on, yes, because it started and it came up 10 A. Because I don't think he knows. 

11 - yes, there had to be. I don't know. There 11 o. As you sit here today do you think this is 

12 had to be, though. My eyes were on the blade at 12 something he did on purpose or intentionally? 

13 that point. 13 A. I think he screwed up and had a brain fart. 

14 0. And now I know you said when you were in the 14 0. So the answer to my question would be no? 

15 emergency room that David said something about 15 A. Right. 

16 kickback? 16 0. At any point while you were in the emergency room 

17 A. I asked him - the emergency room staff asked 17 did you ever have a discussion with David where 

18 what the heck happened, and that was tis 18 you indicated to him that you thought that both 

19 response. 19 of you could make a lot of money off of this? 

20 0. Did you overhear what he told to the people at 20 Did that conversation ever happen? 

21 the emergency room? 21 A. No. 

22 A. Yes. 22 MR. ACCARDO: I don't have a,wthing 

23 0. What did he tell the people at the emergency 23 else. 

24 room? 24 MR. BARCH: Only question I have in 

173 175 

1 A. He said kickback or something. I just don't 1 follow-up - just one. 

2 know. He took his hands, put them on the head 2 EXAMINATION BY MR. BARCH: 

3 and put them between his knees and just stayed 3 o. You mentioned that you and Mr. Gagnon were not 

4 there and did not say nothing. 4 drinking that afternoon, correct? 

5 0. Did they ask him more than once what happened? 5 A. Correct. 

6 A. Yes, a couple of times, and I just looked at the 6 o. And you said Bill. I guess you're referring to 

7 emergency room staff, and I said, "I think it's 7 Bill McGuire may have been drinking? 

8 anacciclant Lefsjustgetthis done." 8 A. He's been known to. 

9 0. When they asked him the second or the third lime 9 0. Okay. As you sit here today do you believe that 

10 what happened, what was his response? 10 if he had consumed beer or something that day, 

11 A. At that point he had his head between his knees, 11 that that played some role in what happened to 

12 and he just goes "I don't know what happened I 12 you with the chain saw? 

13 just don't know." 13 A. It played no role. 

14 0. At any point did you have a conversation with 14 MR. BARCH: That's all 

15 David in the emergency room, outside of the 15 MR. ACCARDO: Nothing else. 

16 presentation of the emergency room personnel, 16 MS. FREEMAN: I think we will waive 

17 about what happened? 17 signature. 

18 A. No. 18 (The deposition of this witness came 

19 0. Now, I know that when you were asked before about 19 to a close at 3:33 p.m.) 

20 some discussions or attempts at discussions about 20 

21 what has happened from the time of the accident 21 

22 up until today's date, I think you sort of just 22 

23 - sort of made some noises and said David did 23 

24 not want to talk about it. I want you to tell 24 
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FISHER COURT REPORTING 
922 North Lyford Road Rockford, IL 61107 

Law Office of Thomas Popovich 
3415 West Elm Street 
McHenry, IL 60050 

Re: Dulberg vs. Gagnon, et al. 

Dear Sir: 

November 22, 2013 

Enclosed please find Exhibits 1 through 3 which were marked during the course of Paul 
Dulberg' s deposition. The exhibits should have been attached to the transcript when it was 
sent to your office but were inadvertently left behind. My apologies for any inconvenience 
this has caused. 

Sincerely, 

Deb Fisher 

Enclosures 

PHONE (815} 226-9755 FAX (815) 395-9510 E-mail lisherreporting@sbcglobal.net 
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IN THE CIRCUIT COURT FOR TIIB TWENTY ·SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILUNOIS 

PAUL DULBERG, J 
) 

Plaintiff, ) 
) 

vs. ) 
) 

DAVID GAGNON, Individually, and as ) 
Agent ofCMOLINE McGUIRE and BILL ) 
McGUIRE and CAROLINE McGUIRE ) 
and BILL McGUIRE, In~vidually, ) 

) 
Defendants. ) 

No. 12LA178 

PLAINTIFF'S Ai'tSWERS TO INTERROGATORIES 

1. State th.e fi.rll nlITT].e, present residence address, birthda,e, birthplace and Social Security 
number of the person answering these Interrogatories; an.d state PAUL DULBERG's full 
name, present residence address, birth.date, birthplace and Social Security n=ber. 

ANSWER: Paul Dulberg 
4606 Hayden Ct. 
McHenry 
DOB: 3-19-70 
SS: 323-76-4001 
Born: Elk Grove Village 

2. State your marital status on the. date of the occurrence in question and, if married, your 
spouse's name and age· on said date. 

ANSWER: Single 

3, State the full name and presentorlastknown address (indicatingwhich) of each person who: 
(a) Witnessed or claims to have witnessed the occurrence in question. 
(b) Was present or claims to have been present at the scene immediately before said 

occurrence. 
( c) Was present or claims to have been present immediately after said occurrence. 
(d) Otherwise has orclaitns to have any knowledge of the facts.or possible causes of the 

occurrence to include any damages -0t injuries alleged to have resulted from said 
occurrence. 

ANSWER: Pfointiff and Defendant Gagnon. McGnires were on the premises. EXHIBIT 

I l 
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4, State ~eci'ficaljy and wi'.th certainty the personal injuries and propehy damage, if any, 
sustained to PAUL DU'LBERG as a result-0f said occurreu¢e. 

ANS'w'ER.: Objection, req1:lire& medical narrative. Without v.mving, Pllli:ntiff suffered deep 
lacerati-0n of right arm -with nerve. involvement. Investigation continues, 

5. With regard t-0 said injuries, state: 
(aJ The name and address ofeach treatmg and/or consulting practitioner_ 
(b) Thename andaddr.ess.ofe,,:chhospi.talorcliri.i.cwhere PAUL DULBERG was treated 

and the date or inclusive dates on which ell.ch hospital or cliri.i.c rendered P Aut 
DULBERG service: 

( c) The amount t-0 date offueir respective bills for services. 
( d) Those from whom you mrve written rep-0rts. (Pursuant to Supreme Court Rule 214, 

please attach a legible copy of said reportto the answers hereto.) 

ANSWER: See attached Medical Expense Report. Additional: bills and records to be Obtai;red 
from brs. l\1atqu:s Talerico (Mid America Hand to Should¢r) and Karen 
Levin/M:itohellGrobman (Associated Neurology), Biofura/Sagerrn.an (Hand Surgery 
Associates) and Fox La:k¢ Dynami◊ .Hand Therapy. 

6. As a result of said personal in}uries to PAUL DULBERG, are you claiming any loss of 
income mcluding, but not limited to, wages or salaries? Ifso, state: 

( a) The name and address of your employer at the time of the occurrence, 
(b) The dates or inclusive dates on which you wete unable to work and the amount of 

income loss claimed. 

ANSWER: AMS Screw Products, High View, Spring Grove, Illinois. 
Supervisor: Joe Groves 
Approx. $10 per hours. 40 hours a week. 
Was hired but could not pursue employment due to accident. 
Investigation continues. 

7. State the name and address of each v.itness or defendant from whom you have obtained 
statements, indicating whether such statements are \Vritterr or oral, who has possession of 
such statements, and pursuant to Supreme Court Rule 214, attach legible copies of any 
written statements hereto. 

ANSWER: Gagnon gave a statement to Plaintiffs counsel and it will be transcribed and 
produced. 

8.. State the name and address of PAUL DULBERG's family practice physician. 

ANSWER: Dr. Sek, 4601 W. Rt. 120, McHenry 
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9, State whether PAUL DULBER-G ,\<-as hospitalized qr had sui'fered any illne5$ or personal 
injuryprior(oorsubsequenttothedateofsaidoccurrenc-e 0 andifso,Stlitethenatureanddate 
of each such hospitalizatioDo illness or personal injury. 

ANSWER: Prkir: Last 20 years.Involved in auto accident in 2002, l snfferednec¾ injaury andleft 
ann. Treated with Northern Illinois Medical Center ®d left atm sttrgery v-.4th Dr, 
$agern'l$. and Grohman (Libertyville). 
Since: no 

l 0. -State. whether PAUL DULBERG suffered anypennanent scarring as a result of the accident 
alley;ed in the complaint. ff so, state the location of such .scar, the width and leng(h ofsuch 
scar or scars. Q'ursuantto Supreme Court Rule 214, please attach any photos ofanysuchscar 
to your answers heretO,) 

ANSWER: Yes, On right ann. Investigation continues. 

11. State wh~er prior to the accident:alleged in the complaint PAULDDLBERG suffereci.any 
physical disability or impairment of any kind whatsoever. Ifso, state the nature of such 
physical disability or impairment and how PA UL DULBERG O?llle to have such physical 
disability or impairment. 

ANSWER: Yes, as it concerns my above auto accident. The degree of any disability is to be 
deter.tnmed by my physician. 

12. State the location pf the alleged occurrence, pinpointing such location in feet, inches and 
direction from fixed objects or boundaries at the scene of the occurrence. 

ANSWER: Behind the garage of the Defendant's home - as alleged .. 

13. State with particularity the nature of the alleged defect, objectsubstance or condition which 
caus.ed the alleged occurrence giving the exact dimensions m1d physical description of such 
including.the siw, shape, color, height, length and depth of such defect or object. 

ANSWER: Objection, irrelevant - improperly worded. Defect is Ga,,onon's conduct. See 
Complaint. 

14. State with particularity what PAULDULBERGwas doingatthe time of the accident alleged 
in the complaint. 

ANSWER: Holding a branch at the request ofMr. Gagnpn. 

LS. Statewithparticularityyourhasisforalleging.thatonoraboutJune28,201 l,DavidGagnon 
living and/or staying at the premises knov,n commonly as 1016 W. Elder Avenue, City of 
McHenry, County of McHenry, Illinois. 



Dulberg 008229

,'\.t"\!S\VER:. He Wl!S at his mother's residence. 

1.6. S-tate with pru:ticvlarity all the reasons why PAUL DULBERG. w'.ll.5present on the premises 
kn.~11 com.ni.onl.y as 10 J.,6\¥. Elder A venue, City ofMcHeury, Countyofl,1¢1:Ieury, filino.is 
on the, date. of the alleged occU1Tence. 

ANSWER: Dave in'Vited me. 

l 7. State with pru:ticularity yaur basis for alleging that David Gagnon was cPntracted and/ot 
hired by Defendants Bi:11 McGuire Md Caro1y1,1 McGuire to cut down, trim and/or: maintain 
the trees an!i brush at their premises. as further alieged in Plaintiffs Complaint. 

ANSWER: Davetold me. 

18. State with pru:ticnlatity your basis for aJ.legiue that Da,iu ~on was working under the 
supervisionan!i control ofDefendantS Bill McGuire andCarolynMcGuireat the tune of the 
o<:;currence alleged in Plaintiffs Complaint. 

ANSWER: He was working at thei.t property under their control. 

19. State with. particularity your baSis fur alleging that Defendants Bill McGcire and Carolyn 
McGcire instructed andlor advised David Gagnon in the use of a diainsawon or beforethe 
date ofthe occurrence alleged in Plaintiffs Complaint. 

Ai'-!SWER: It was the McGcires chain saw. 

20 State with pru:ticulatityany and all defects associated with the chain sawyoubelieve or claim 
was involved in the occurrence alleged in Plaintiffs Complaint. 

ANSWER: Unknovm 

21. State whether you have any information indicating or otherwise suggesting that Defendants 
Bill McGuire and/or Carolyn McGuire knew or should have known that PAUL DULBERG 
was about to assist or was assisting David Gagnon with tree cutting and/-0r trimming on the 
date and in the location of the occurrence alleged in Plaintiff's Complaint .. If your answer is 
in the affirmative, further state with particularity the bases for your contention that 
Defendants Bill McGcire and/or Carolyn McGuire knew or should have known that PAUL 
DULBERG was aboutto assist and/or was assisting David Gagnon with tree cutting and/or 
trimming on the date and in the location of the occurrence alleged in Plaintiffs Complaint. 

Ai'-!SVilER: The McGcires saw me with Mr. Ga,,onon. 

22. State whether any photographs or videos were taken of the scene of the occurrence or of the 
persons, objects or premises involved, and if so, state the number of photographs or videos 
taken, their subject matter and who now has custody of them. 
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ANSWER: Not on i:he date in question, but I \Vi.11 be produced photos of my injuzy, 

23. Pursuant to Supreme Court Rule 213(f), furnish the identity and ad<l:resses of witnesseswho 
• will testify at trial and the following infonnati~ 

(a) F~r ~h lay witness, identify the subjects on which the w1tness'-will testify. 
(b} For each independent expert -witness, identify the subJects on whlch the witness vlill 

testify and.the Opinions the party eJqJects to elicit, 
( c) Ftir each controll'ed. expert witness; identlfyt 

(i) the subject matter on wl,.k,h the 'Witness ,,,vilJ. testifyi 
(ii) the conclusions and .opinions of the witness and the bases therefor, 
(iii) the qualifications of the witness; and 
(iv) any reports prepared by the vtitness about 'ihe case. 

ANSWER: PL:AlNTJ,FF'S RESPONSE JO 213 INTERROGATORIES 

Plauitiff 'Will testify t-0 all matters concerning the circumstances of the ;a.ecident and .injmy 
incluciivg, but not limited to, Afl matters wt forth in any discovery respomes, affidavit, 
statements and/or deposition testimony, and to those matters. and opµiionsm;twally 
flowing from their personal knowledge and invOivement m this w:atter, and will testify to 
matters including, but not limited to the fo1lov,ing: ~te, time ,in:d location of accident, 
Observations at the accklent scene, weather, defe11dant's negligence in X; continuing 
medicql .:are to ~; medical expense as set forth in updated Medical Expense Reports; 
payment of bills; lack of prior related symptoms, treatment;.need for past m;rd futui;e 
treatment including, if applicable; pain and suffering and disability; lqst time at work, 
includh;tg mte of pay, time Jost, income and benefits 10s1,; oIJ,going treatment. during 
pending case w.cluding 1.'ecent exam by treating physician(s); all other foundational 
requirements for admitting photos and medical bills into evidence, 

Barabara Dulhberg, s/a/a to testify to the pain and disability experienced by the Plaintiff 
due to injuries suffered in the accident and the lack of prior symptoms or disability, 
inability to work, .hours and wage history ancl loss of income from work as, a result. 

Defendants, each of them, v,ill be called as an adverse witness pursuant to Section 2-1102 
of the Ulinois Code of Civil Procedure, to testify to matters involving the accident 

AH witnesses identified by Defendant and/or deposed, on matters so identified or testified 
to. 

Court Reporters present during evidence and/or discovery depositions of those parties and 
witnesses now t>r in the future. deposed in this or any similar cause to testify to the 
accuracy of the transcripts a.nd testimony stated therein by each ,vitness including exhibits 
marked and t\'lstified to during the deposition. 
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All other independent witnesses disclosed by answer to previous interrogatory will testify 
to those matters and opinions naturally flowing from their personal knQwitdge and 
involvement in this matter aa1.d those matters specifi«illy disclosed and or to be disclosed 
in the future, 

Drs. Marcus Taleri,xi: (Mid America RMd to Shoulder) and Karen Levin/Mitchell 
Gtobroart (Associated Neurofogy), Biofora/S~erman (Hand Surgery As:sooiates), are 
intended to be called a;s opwon witness(:es} to testify to the oateatrd treatment of the 
Plaintiff to the extent allowed under Rule 213 and to ail matters expressly and!or 
impliedly set forth in the patierrt's chart in.:iuding matters flo-vdng therefrom, including, 
but !'!Ot limited to, history, exmn,Aliagtmstics/findings, -exam/fmdi11gs, dl,agnosfu, 
treatment, physical therapy, medication, fallow-up and confuiclng treatment illl:ongh to 
trial; the nature and ext;ent of injuries Sll.$tai:ned by Plaintiff as set. forth above and in 
dceposition including mju:ries, and that s~h htju:ries were caused/aggravated by the 
underlying trauma; tnat the treato;rent for such inju:rieS, was/is .reasonable and medically 
necessary and causally related. to undetlylng acchlent, and any other opinions or matters 
set forth or described in the patients medical file or hospitil. chart, in addition to any 
matters and/or opinions natnrally flowing :from the witnesses work or personal knowledge 
and involvementirt this matter, in addition to testimony and opinions on the follov,ing 
issues: 

• Plaintiff sufrered and is diagnosed as having the above injuries, not limited to: 
tra:um,atic injury to right ann including numbness, neip:opathy, scarring, and 
branch nerve involvelUllt; 
Plaintiff.s .injury is consistent with mechanism of injury/history; 

• Plaintiffs injury was caused/aggravated by the underlying accide11t based upon 
history and findings and experience; 

• Plaintiff's ;injury is confirmed through exam W1d diagnostics; 
• Plaintiff will require ongoing and continual treatment for the htjury(s); 
• Plaintiff's conservative treatment did not resolve eymptoms, requiring surgery and 

chronic pain; 
• Plaintiffs symptoms and disability are permanent; 
• Review and interpretati9n ofall diagnostics; 
• Plaintiff may requite surgery to correct the condition( s); 
• Plaintiffs surgery and costs is medically necessitated and causally related to the 

accident; 
Plaintiffs symptoms are disablingfromactivities; 
Plaintiffs injury is pain producing; 

• Plaintiffs injury limits and will limit in the future Plaintiff's activity athome and 

at work; 
• Plaintiffs injury disabled him/her from w.ork fora period of time pausing a lo:ss in 

1nc9me; 
• The charges or expense for the medical treatment received from each and every 

treater or facility referenced by Plaintiff in deposition or by Medical Expense 
Report was/is cnstomary, reasonable, and medically necessary and due to the auto 
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• 

• 
• 

• 

accis!~tbased upon hi$/b.er e;,,;pertise and experience and knowledge of the 
billmgtcharges fortb.e same or similar treatment; 
Plaintm is S11$ce,ptibl.e to recmjury in the future due t-o injury sustamed in case, 
reqtfo:ing fu.tu-rie Cllre· and treatment, surgery and expense; 
Plaintlffwill require future medica1 treatnrent and care and expens\: due to .u:iJury, 
estimate of $10,000 annu,ally; 
That Doctors' practice involves treatmg patients with similar injuries under 
similar settings and causes; 
The witnesses report(s) ate contained .u:i medical records produced. in discovery; 
This witnesses opinions are. based upon1.he witnesses exµertise, experience, 
education, treatment .of same and s;imilar mjuties, review of history, records of an 
treating, physicians and care providers, .films/reports, and exam - all wiuch is 
customury for the witness to rely 1a1pon in his/lrer practice. 

• 
Foundational matters for purposes of admission ofmedical records into evidence; 
tb:e testimony is also based upon a re<lent el:am conducted before arbitration 
and/or triaL 

PlaJ.ntiff expressly reserves 1.he right to withdraw and!or not to call any 213 witnesses 
hei;efdfore discJ:osed. (or fewer tha11 those disclosed) depending on counsel's leg-al 
detei;mination at the time of trial and .his judgment on the necessity of such testimony 
given fue issues and evidence to be, presented at the time of trial. 

The accounts/:fmancial services/billing repres.entatives (any or each of them) from each of 
the facilities whereat the Plamtiff treated, as set forth in his discovery and deposition and 
Medical Expense Report(s) produced in discovery, including { } v..ill each and 
themselves testify that based upon their experi¢nce and customs and practices and the 
practices of their internal office and those on their behalf, in their opinion the charges 
pertaining to, P1ain:tif:f s medical treatment in this case, as outlined in the Medical. Expense 
Report, are reasonable and c:ustomury m the mdustry witb.m fue a:tea. No one individual 
has been identified by the facility to testify, but if the defense. wants to depose a specific 
individual before the evidence deposition of the representative is taken, Pl am.tiff will then 
designate a person for this purpose, otherwise fue evidence deposition notice may simply 
designate the "representative with knowledge of the customary charges for such 
treatment'' at each faciiity. 

The records keepers from each of the facilities whereat the Plaintiff treated, as set forth in 
his/lier discovery responses and deposition and Medical Expense Report provided 
throughout the course of this case, will each themselves testify to all founo.ational matters 
and requirements for admission of such records into evidence, including testimony as to 
the custody ofthe records kept in the ordinary course ofbusiness, and history provided by 
the patient and reliance 1a1pon Sla!Ch m the treatment or .care of the plaintiff. 

Plaintiff reserves the right to update these disclosures in the future in accordanee v;,ith the 
order ofthe court, to add or delete witnesses as may be appropriate and in accordance 
with the court's order and reserves the right not to caII a v.,iitness above as may be 
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appropriate at trial. 

LAW OF'FlCES OF TnOMASJ • .POPOVICH. 
3416 W~t Elm Street 
McHenry, IL 60050 
815-344-3797 
Att-0:rney Registration No. 0620;3684 
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V erifitation bv Cettification 

Under' pena{tles !l:S provid:ed by law pursuant to Seeti-On 1409 of the Code of Cimi 
Procedure, tke undersigned certifies tb.atthe statements set forth. in. this i:nstfument are 
true and correct, e:xcept .as to matters iherdn stated. tQ be on information and l:relief a.Iid. as 
tii' such ~l!-tte:rs tne uttdersi&ned ~es as aforesaid that he verily bw.eves. the s.ame to be 
ne. 

DATE:. 
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MEDICAL :EXPENSE REPORT 

PAUL DULBERG 

DATE OF ACCIDENT: JDNE 28, 2011 

DATE OF REPORT: MARCH 19, 2012 
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MEDICAL EXPENSES 

Date of :Acci:4,m:: Jme.M, 2011 
Date ofReport March 19, 20J2 

Northern Illinois Medical Center 
4201 Medical Center Drive 
McHenry; IL 60050-8409 
815-344-5()00 -Acct ll 179"00323 

{)6/28iI1 ... ·•· ................. $1,323.75 ........•...........•.•.. $1,323.75 

Moraine Emergency Physicians 
POBox8759 
Philadelppj~ PA 19101-8759 
800-355°2470 -Acct. MN:1711179003233 

06/28/ll ...................... $1,346 . .00 ...•....•.....••........•. $J,346.00 

McHenry Radiologists liu<1ging Associates 
P.OBox220 
McBenry, :U, 60051-0220 
815-759-0800 - Acct. 235130°Q.MRIG 

06/28/1 l .........•............... $50.00 ........................... $50.00 

Associated Neurology SC 
Attn: Dr. Levin 
l 900 Hollister Drive 
Suite250 
Libertyville, IL 60048 
847-549-0055 - Chart# 18062 

07/28/11 ........................ $225.00 
08/10/11 .......................... 930.00 
Total ........................................................... $1,155.00 

Open Advanced MRl ofRomd Lake 
M<edchex 
POBcx502 
Katoh<lh,NY 10536 
866-959-1100-Acct 265065 

02/03/12 ...................... $3,390.00 .•....................... $3,390.00 

Walgreens 
3925 \V. Eb:n Street 
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:McHenry, lL 60050 
8 I 5· ;Jfil,(}722 

06/28/11 ...... •. _. .......... , ..... $48.68 ...........•......•• , . • . .. .. .. . $48,68 

TOTAL EXP'ISN:SES: .•............. ,, ...•.•.......... , ...•.. , ..... $7,.3.13.4;3 

Mi$c BXIJenses 
Medic.al Supplies . . . . . . . • . . • . . . • $19 .61 
Total Misc. Expenses .................... ,, .................... $19.61 

TOTAL ALL EXPENSES .........................•................. $7 3.33 .04 
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http://sz0069.ev.mail.comcastnet/service/home/-/?id=437580&part=2&auth=co&disp=i 1/24/2012 
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MEDICAL EXPENSES 

Paul Dulb:etg 

Date of Accident: June 28, 2011 
Date of Report: Mw-ch l9, 20l2 

Northern Illinois Medical. center 
4201 Medloo! Center Dnve 
McHenzy, H. 600504409 
815-144-5000 -Acct. 11179-00323 

06128/11 ..•..•................ $1,323.75 ..... " .................. $1,323.75 

Mpra.iiae Emi;:rgency Physicians 
POBox8759 
Philadelphia. PA 19101-8759 
~00~155-2470 ~ Acct. MNI711 l79003233 

06/28/11 ........................ $1,146.00 ...•......• , ......•...... $1346.00 

McBenzy Riidioiogists Imaging Associates 

POBox220 
McHenzy, H. 60051-0220 
815-759-0800 - Acct. 235130-QMRIG 

06/28/11 .......................... $50.00 ...•.............••......... $50.00 

Associ;iJ~ Neurology SC 
Attn: Dr. Levin 
1900 Hollister Drive 
Suite250 
Libei:tyvilk, IL 60048 
847-549-0055 - Chart# 18062 

07128/11 . . . • . . . . . . . . . . . . . . . . . ... $225 .00 
08/10/11 ....•.........•........... 930.00 

Total .•.........•............................................... $1,155.00 

Open Advanced MIU of Round Lake 

Medchex 
POBox502 
Katohah, NY 10536 
866-959-'1100 - Acct. 265065 

02/03112 ...............•...... $3,390.00 ......................... $3,390.00 

Walgreens 
3925 W. Ehn Street EXHIBIT 

I ~ 
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McHepry, IL 60050 
.!H5-363.07Z2 

&6128111 ......................... $4lL68 . '" . . . • . . . . . .. • . . . . . . . . . . . . $48.68 

TOTAL EXPENSES: ......•.... , , •. - ............................... $1,3,13.43 

Misc. EJsPCnses 
Medical Supplies . . . . . . . . . . . . . . . $19.61 

Total Mlsc. Expenses . . . . . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . $19.61 

TOTAL ALL EXPENSES ............................•..........•..•• $7.333.<¾ 
. . ' . . 



Dulberg 008250

Discovery Deposition 
of MICHAEL McARTOR 

Case: Dulberg v. Gagnon 

Phone:312-977-1777 

ORIGiNAL 
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IN THE CIRCUIT COURT 

FOR THE 22ND JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

vs. 

DAVID GAGNON, 
Individually, and as 
Agent of CAROLINE 
McGUIRE and BILL McGUIRE 
and CAROLINE McGUIRE and 
BILL McGUIRE, 
individually, 

Defendants. 

) 
) 
) 
) 
) No. 12 LA 178 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

The deposition of MICHAEL McARTOR, taken in the 

above-entitled cause, before Paula Ann Erickson, 

Certified Shorthand Reporter, Registered Professional 

Reporter and Notary Public, on March 20, 2013, at 3421 

west Elm Street, McHenry, Illinois, at the approximate 

hour of 11:50 a.m. 

REPORTED BY: PAULA A. ERICKSON 

C.S.R. LICENSE NO. 084-003899 

Page 1 
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1 

2 

APPEARANCES: 

MR. HANS MAST 

Page 2 

3 LAW OFFICES OF THOMAS J. POPOVICH 
3416 W. Elm Street 

4 

5 

6 

7 

8 

9 

10 

'11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

, 23 

24 

McHenry, Illinois 60050 
(815) 344-3797 

Appeared on behalf of the Plaintiff. 

MR. RONALD A. BARCH 
CICERO, FRANCE, BARCH & ALEXANDER, PC 
6323 East Riverside Boulevard 
Rockford, Illinois 61114 
(815) 226-7700 

Appeared on behalf of the Defendants, Carolyn and Bill McGuire. 
MR. PERRY A. ACCARDO 
LAW OFFICE OF M. GERARD GREGOIRE 
200 North LaSalle Street 
Suite 2650 
Chicago, Illinois 60601 
(312) 558-9821 

Appeared on behalf of the Defendant, David 
Gagnon. 

* * * * 
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Page 3 

I N D E X 

WITNESS PAGE 

MICHAEL McARTOR 

BY MR. MAST . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
BY MR. BARCH ........................... 41 

E X H I B I T S 

(NO EXHIBITS MARKED) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

THE REPORTER: Sir, can you raise your right 

hand, please? 

MICHAEL McARTOR, 

Page 4 

after being first duly sworn, deposeth and saith as 

follows: 

EXAMINATION 

BY MR. MAST: 

Q. 

A. 

Q. 

A. 

Q. 

All right. Would you please state your name? 

Michael McArtor. 

How do you spell the last name? 

M-C capital A-R-T-O-R. 

Okay. All right. 

MR. MAST: This is the discovery deposition of 
14 Michael McArtor, taken pursuant to subpoena with 
15 notice. Mr. McArtor, I am going to ask you some 
16 

17 

questions regarding what you may or may not know about 

a chain saw incident that involved my client Paul 
18 Dulberg and the other parties in this case. Let's see 
19 if I have a date of accident I can reference. Anybody 
20 have the date of accident? 

21 MR. BARCH: I think it's June 28th of 2011 was 
22 the date. 

23 BY MR. MAST: 

24 Q. Okay. Do you recall that date as being the 
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r· 

1 

2 

3 

Page 5 
approximate time of Paul's accident? 

A. Yes. Summer of '11. 

MR. MAST: Okay. What I am going to do and maybe 
4 the other attorneys are going to ask you some 
5 questions regarding just some matters regarding Paul, 
6 my client, and just the incident and things that arose 
7 

8 

from the incident. Please let me finish the question 
and I will let you answer it. Let's try not to talk 

9 over each other and we will go from there, okay? 
10 THE WITNESS: Okay. 

11 BY MR. MAST: 

12 Q. You have probably never given a deposition 
13 before I take it? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

with 

A. 

Q. 

A. 

Q. 

your 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Okay. 

Never been in a lawyer's office really. 

Well, that's actually good. So let's start 
address. 

4606 Hayden Court, McHenry, Illinois 60051. 
Hayden, H-A-Y-D-E-N? 

Correct. 

All right. And who do you live with? 

Paul and his mom. 

What's his mother's name? 
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1 

2 

3 

A. 

Q. 

A. 

Page 6 

Barb. 

And is this a single family residence? 

Yes. There is two. It's like two floors. I 
4 live on the bottom. 

5 

6 

Q. 

A. 

Do you like live in an apartment? 

No. It's one house. We share a kitchen. 

7 Everything else I have is my own. You know, I have my 
8 

9 

10 

11 

12 

own bathroom and everything. 

Q. So it's kind of -­

A. It's kind of like a 

Q. This is the problem we are going to have is 

when I start talking and when you start talking. You 
13 got to let me finish my question and then I will let 
14 

15 

16 

17 

18 

19 

20 

you say whatever you want to say, okay? All right? 

A. 

Q. 

Yep. 

So although it's a single family house, you 

use it in kind of sections where you have a place that 

you use and then the second floor they use? 

A. 

Q. 

Yes. 

Okay. So does Paul live in the area where 
21 his mother lives? 

22 A. Yes. 

23 Q. And then you liv~ alone in the area of the r; 
24 first floor? -<fu~e~"'--\- '; 
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1 

2 

A. 

Q. 

Page 7 

Yes. 

Okay. See, that's better. That makes it a 

3 little bit easier. All right. What's your date of 

4 birth? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

9/3/70. 

Okay. And what do you do for a living? 

I am unemployed right now. 

How long have you been unem. ployed? .. \ .. (PC:~~ 
. w ~ 4- ofe ;-0-.tec:Jl i,>1 II . 

About five years. -!J:.-. 1 , h ~ . • -c<-- \ ~~": 
' /i -SI'\! ('i, iJO (~ f\-cv<J 5,i;,..Ll~.j 

Is that by choice or for some reason? ;:iJ 

. ~itD~ "PA<f :Tob ·11J 0?-C:l""' 1 , _1 
1t:z:;;µ.i 

I was fired.-· u · 1N 

Well, that was five years ago, though. Are 

you staying -- Hold on. Are you staying unemployed by 

14 choice or for some season? 

15 

16 

17 

18 

19 

20 

21 

22 

find 

A. Oh, no. Not by choice. It's just hard to 

a job . ....:,i. I"~ k..... l)z;,e-s .,.:_+ C.V n 5 1i:a. er • h i M o~"'-' "J ....__ 
t!..o;,,-.:p ""-"'--I 0-$ b,---ptoy~-f-. 

Q. So you haven't been able to find a job? 

A. Right.- .:Z.~3""oki. 

Q. What is it that 

to find work in? 

you do that you are looking 

-? 1 RE&. ;:' P}i"'-- ..:,v,cRer<:cz::rh· 
r& ~ ;f!_,,,.rr/.JG--~fJ T--<:Jh,'r/s 

c,..._r.5, ..»-.5 .:7--i!d Job. A. I do printing.-

Q • Okay. How long have you lived at that 

. 
23 address with Paul and his mother? 

24 A. About seven years. 
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7 

8 

9 

10 

11 

, 12 

13 

14 

15 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Page 8 
How long have you known Paul and his mother? 

My whole life. Since I was like 

So you grew up with Paul? 

Yes. 

three:,). 

'f';4 ,_:,\ '5: ,,J l.Q_ 

'/<',: _&_ C •)""-,_JC,;/, 

Did you go to school with him as well? 

Yes. 

what -- Did you go to grade school with him? 

Yes. 

What grade school? 

All of them, Johnsburg, Ringwood. 

What high school did you go? 

Johnsburg. 

Same with Paul? 

Yes. 

So is it fair to say since maybe 3 or 4 years 
16 old you and Paul have been friends? 
17 A. We have known each other. 
18 Q. Okay. How long would you say you and Paul 
1 9 have been friends? 

20 

21 

22 

23 

24 Paul? 

A. 

Q. 

A. 

Q. 

Probably since '80. 

Okay. What started that friendship? 

Just we live two roads away from each other. 

Okay. How is it that you began to live with 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Page 9 

We originally had a business together. 

What kind of business? ~~do. s.,vc\-'., \.-::S'cf=>-+-~ 
f\ CL--: a ~ MA--~?l?Jos. 

'..A-"tv T-shirt business. w-e-r e So,. CJ 

A what? 

T-shirt printing. 

How did that carry on to living together? 

We pretty much needed somebody there all 

time and he was working at Intermatic and I wasn't 

really working at the time. - \ ---ie. 

Q. 

A. 

Q. 

Is it out of the home? 

Yes. 

Okay. Is that something you are still doing J 

13 with Paul? 

14 

15 

16 

17 

18 

A. 

Q. 

right now? 

A. 

Q. 

19 end? 

20 

21 

22 home? 

23 

24 

A. 

Q. 

A. 

Q. 

No. We are not doing that anymore.-----------­

So do you do anything to earn any income 

Roughly about 2011. 

Okay. And was it -- Was it run out of the 

Yes. 

Do you pay rent? 
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A. 

Q. 

there? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Page 10 
No. 

Or do you do anything in exchange for living 

/ 
i-JO 

I clean. I 
--leS 

cook . .,, 1 

Okay. For everyone? 

Yes. 

Oh. Are you a good cook? 

Yes. 

Good. 

I think so. 

Do you have anything beyond high school? Any 
12 type of college? 

13 No. A. 

14 Q. 

15 him? 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

Okay. How about David Gagnon, do you know 

Yes. 

How long have you known Dave? 

Since probably 1984. 

Has he been a friend since then? 

He was an acquaintance at that time. 
21 Probably about 1986 we probably became friends. 
22 Q. Okay. So almost as long as with Paul but not 
23 quite? 

24 A. Yes. Right. 
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2 

Q. 

A. 

Page 11 

Okay. What began your friendship with Dave? 

Once again, we lived in the same 

3 neighborhood. We knew each other. 

4 

5 

6 

7 

8 

9 

10 

11 

Q. Okay. And up until Paul's incident in 2011 

with the chain saw -- You are familiar with that 

incident, right? 

A. 

Q. 

Yes. 

Up until then, were you -- from '86 until 

then, were you friends with Dave? 

A. 

Q. 

Yes. 

Okay. And friends can mean a lot of 

, 12 different things. Some friends are very close and 

13 they see each other every day and go out and socialize 

14 and stuff. Other people can be friends. They see 

15 each other once a year, so how would you describe 

16 before Paul's accident your friendship with Dave? 

17 

18 

19 

20 

21 

22 

23 

24 

at 

A. I'd say I saw him probably four times a week 
.. £pr,-c\Z.~, ,;:,-eke-- ~c,•-::, 4-,&=,-,r\f '4-6~ ;Jot 

least. -. --rWro ... ~ s ;,J~ ,,1:,4 q0 r6 

Q. Any type of social activities together? 

A. No. We just go to his house and play like 
. i 

hacky sack. - 1JD& - C/D J 

Q. 

A. 

Q. 

Did Dave live alone? 

No. He lived with his mom and Bill. 

Mom and who? 
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14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Page 12 

Bill. 

Who is Bill? 

McGuire. 

I'm sorry? 

Carol and Bill. 

His parents you are saying? 

It wasn't his parents at the time. Bill was 

not his dad. They weren't married at the time. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

So Bill is like his stepfather? 

Bill would be his stepfather, yes. 

Does Dave still live with them? 

No. 

Is he married now? 

Yes. 

Does he have children? . 
· 1 -.::, • l . k ,./ .:} 1:::,'-'-""e ~ 

No _ s h. o v ' ""- ""e.. ,1 e:::, v•·L c t'\-'4D 0 
. T • ,r~ 

e,.__ ........ "°'-, 

How long has Dave lived -- I imagine Dave 

18 lives with his wife now? 

19 

20 

A. 

Q. 

Correct. 

How long have they lived together, if you 

21 know? 

22 

23 

24 

A. Oh, probably it was at least probably six 

years . - '. &- e.5,5 

Q. Okay. Up until then -- up until he got 
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Page 13 
married and started living with his now wife, he lived 

with his mother and Bill? 

A. Yes. 

Q. Okay. And 

lives today? 

is that the same address where she 

~ v e_A O _)~ z;,-¾-' 1,><"44' e'..-'"'--¼:, -p,._.,e., r--'-' 
A. 

Q. 

A. 

Q. 

A. 

Q. 

· )t) I Yes _ _... JV 

/').," (!__. • What street is that? e,f2-.. r1 

-c. r.-'D Oakleaf I think.- · 

Is that in McHenry? 

They have a McHenry mailing address, yes. 

And so the time that you would see Dave four 

··, 12 times a week at his mom's house on Oakleaf that would 
13 be before Dave got married and moved out obviously? 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

Correct . ..- l~~e. 

Okay. So for six years -- for the past six 

years, have you had a friendship with Dave? 

A. I would see him every now and then. I 

Q. And the reason you saw him it looks like 

significantly less is because he got married and moved 

in with his wife and moved? 

A. 

Q. 

A. 

They moved away. They moved to Wisconsin. 

rs that where they are living now? 

Yes. 
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Page 14 

Q. So once Dave got married and moved up to 

Wisconsin to live with his wife, that's when your 

connection with him got a little bit less? 

A. Yes. 

Q. But you still had a friendship with him? 

A. Yes. 

Q. Okay. Okay. And then if you would, you 

described now your relationship friendship with Dave 

over the years. How about now with Paul? You have 

lived with him for the past six years. I am assuming 

you socialize with him from time to time? 

A. Sure. 

Q. Is that on a frequent everyday basis or what? 

A. Yeah. 

Q. Okay. So you still have a close relationship 

with Paul then? 

A. Yes. 

Q. All right. Are you -- Do you have a close 

relationship with his mother then as well? 

A. Yes. 

Q. What's his mother's name? 

A. Barbara. 

Q. Anybody else that lives in the house? 

A. No. 
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Q. 
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Do you know Dave's mother and stepfather? 

Yes. 

Okay. Does he have a -- Is his natural 

father still living? 

A. 

Q. 

A. 

Q. 

No. 

Okay. What's his mother's name? 

Carol. 

Carol. Since Dave moved out of their house 

like six years ago, have you maintained any type of 

contact with Carol and Bill? 

A. I have talked to them a couple times, not 

· 12 much. ~ -r /1... '-' <!_. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Okay. With regard to Paul's accident, the 

chain saw that we are here about today, June, 2011, 

other than -- and we will get to your communications 

or what you have overheard with regard to Dave and 

Paul, but other than Dave and Paul, have you had 

communications with anyone else regarding that 

incident? b '\>,,._v\ ,l>«<---<--, T 0 ,,,._, ~ 
~~ I .J 
1 ' , ('1.-oA. o/ D "9_ , 

A. No . ...- f-' \&,5 

Q. Okay. So all of the information you know 

22 about the chain saw accident with Paul has all come 

23 from either Paul or Dave? 

24 A. Well, and Carol. Carol. Carol is the one 
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1 who called me the day it happened. - 1<2...u-e'_ 
2 

3 

4 

Q. 

A. 

Q. 

That's what I was trying to find out. 

Yes. 

So it's just three people then you have 
5 learned about the chain saw accident, Carol, Dave and 
6 Paul? 

7 A. Yes. 

8 Q. Okay. You have never talked to Bill about it 
9 then? 

10 

11 

A. 

Q. 

No. 

Okay. Before the -- Before the accident 
12 occurred with Paul -- You know it happened over at the 
1 3 McGuire's house, right? 

14 

15 

16 

17 

18 

A. Yes. 

Q. Before it 

was doing that day? 

A. No. - '-fd, 

happened, did you know what Paul 

1 D \ .1 v--:_' \<... e w h..eJ' e '1 ""---'--l 
1s,.,_._,-b ,_._, e..,1.+· > 

Q. Did you know he was going to be using a chain 
19 saw or working around a chain saw? 
20 A. No. No. -T/L--' <-

21 Q. Okay. Did you know what Dave was going to be 
22 

23 

d . th d ? ->C('..e'..-n+ t,..J~ '8c,fb . oing at ay. --,,e._v-€.-, e -ck~ 3 "'-~~-o.-l<>ov+ ;l. 
~ Ra A. I had no idea what any of them were doing. "-'= 

-.,,....: 24 Q. Okay. Okay. Obviously they don't have to ,,,.,..,,m,~ 
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1 report to you what they decide to do, right? 

2 

3 

A. 

Q. 

4 doing? 

5 

6 

A. 

Q. 

Right. 

And you don't know every day what they"re 

No. 

All right. So your first notification of 

7 what happened in Paul's chain saw accident was when 

s Carol called you? 

9 

10 

11 

, 12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. Was it the day of the incident? 

What time did 

Probably five, 

~a-t' s/4 
she call you? 3 j..._,<::> 

six hours~ it happened. 

Okay. So Paul had already been to the 

hospital I am assuming? 

A. 

Q. 

Yes. He was at the hospital when she called. 

Okay. All right. So let's start with that 

18 telephone call then. What did Carol say to the best 

19 you can paraphrase for us? 

20 A. Carol called and told me why she didn't want 

21 to call earlier. She didn't want to talk to Barb 

22 because she was afraid what she would say because Dave 

23 cut Paul's arm with the chain saw.· 

24 Q. Were those her words? 
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Those were her words. 

She didn't want to call earlier because she 
3 didn't want to talk to Barb? 
4 A. She didn't want to put Barb in stress until 
5 she found out what was going on. 
6 

7 

8 

Q. 

A. 

Q. 

9 Paul's --

10 

11 

A. 

Q. 

About the injury? 

Yes. 

Okay. And she described it as Dave cut 

Paul with the chain saw. 

With the chain saw. Okay. All right. What 
, 12 else did Carol say? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

house to 

A. 

Q. 

A. 

Q. 

Come get your dog. 

Why was your dog over there? 

Paul had the dog over there. 

Okay. And what kind of dog was that? 

A German Shepherd. 

So apparently when Paul was going over to the 
help Dave, he brought your dog with? 

• l ~ .;:, IS J),,.,,, ~ Well, it's both of our dog. -- I'-' 0 ; V-6-' ~ v 

He brought the dog with? 

Yes. 

And I guess that's something he does from 
2 4 time to time, right? 
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A. 

Q. 

A. 
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Yes. 

So not unusual? _ _ /) 
0 

e.J .;::,\.._eve... 
Ve> , &ro eo ,:::,. 

No. -- ?.,,_..,.\.:, jfr'.::,-'-"' \. &--0 ..e'.-S • 

Did she say anything else in the phone call? 

No. 

So it was about a minute or two phone call? 

Yes. 

What did you do -- So I imagine she said Paul 

9 was in the hospital? 

10 

11 

A. 

Q. 

Yes. 

Okay. Did she tell you what type of injury 

12 or how severe it was? 

13 

14 cut. 

15 

16 

17 

A. 

Q. 

A. 

Q. 

No. No. She just said it was a chain saw 

On the arm? 

Yes. 

Okay. So what did you do after hanging up 

1s with Carol? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q • 

Walked over to their house and got the dog. 

How far away did they live? 

A couple blocks. 

And that is from the place where you are 

. 23 living today --

24 A. Yes. 
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-- when you were living with Paul at the 

Yes. 

And you went and got the dog, brought him 

5 home and what did you do next? 

6 

7 

8 

A. 

Q. 

A. 

Waited to find out about Paul. 

So you were waiting for someone to call you? 

Waiting to find out what was going on. You 

9 know, Dave was with him at the hospital. 

10 Q. So you were assuming one of them was going to 

11 call you? 

, 12 A. Well, I was assuming that he was going to 

13 show back up after he was done with the hospital. 

14 

15 

16 

17 

18 

Q. Right. So either they were going to call you 

or somehow show up at the house and then you were 

going to find out what happened? 

A. 

Q. 

Yes. 

Okay. So you weren't going to do anything 

19 yourself until somebody contacted you? 

20 

21 

22 

23 

24 then? 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. So you just waited at home? 

Yep._ D', ,)- '/ tJ u -re ti i3,:,J'-b '! 
Okay. What's the next thing that happened 
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A couple hours later Paul came home. - \k's if>0-t; 
~ e,,._\\ 

Do you remember what time that was? 

No. 

Can you give me an estimate, like after 7:00, 

5 before 7:00, something like that? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Oh, it was before that. 

Before 5:00, somewhere around there? 

Maybe around there. 

So around 5:00 p.m.? 

I suppose. I am not really sure on the time. 

Okay. It wasn't late evening, though? 

No. It was not pitch dark out, no. 

was it still light out? 

Yes. It was still light out. 

And who -- So your first -- the next thing 

16 that happened then is Paul arrived home? 

17 

18 

19 

20 

21 

22 

.23 

24 

A. 

Q. 

A. 

Q. 

Yes. 

Did he arrive home with anyone? 

Well, Dave brought him home. 

Okay. Did Dave just drop him off and drive 

away or did he come into the house? 

A. Dave did not come into the 

Q. 

A. 

Did you speak to Dave? 
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1 Q. Did you see Dave? 

2 A. No. -112....,e__ 

3 Q. Okay. You just know he got dropped off 

4 because somebody had to drop him off? 

5 A. Well, because they took him to the hospital 

6 so they brought him home. 

7 Where was Paul's truck at the time then? Q. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

house? 

A. 

Q. 

A. 

away. 

Q. 

A. 

Dave drove Paul's truck to the hospital-~:~ e,,\ 

Okay. And then Dave drove Paul home? 

Yes. 

And then Dave took Paul's truck away to his 

I don't think so. 

What -- How did Dave get home? 

He could have walked. It's only two blocks 

I am just trying to find out. 

I have no idea._ ,,e..-.,e_ 

Q. So as far as you know, Dave probably left 

Paul's truck there and just walked home? That's 

probably what happened? 

A. 

Q. 

Yeah. 

Okay. Okay. So Paul came in the house and 

did you have a conversation with him? 



Dulberg 008273

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 
Page 23 

Well, no, not really. He was on pills. You 
really can't have much of a conversation at that point. 

Q. What was his demeanor or how was he acting at 
the time? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

In his arm? 

Yes. 

Do you remember which arm? 

are you doing? That type of thing and you went to 
bed? ."> fotusG To '?,--._;v\ '"t"-e-l \.' "'-4 V\.~ ....... :C"" r""> J ,,...-

A. Just, oh, my God. I can't believe that 
happened. 

Q. All right. Did Paul at this point -- and, 
again, we are going to go step by step -- but did Paul 

'+ R~~Yt.,, describe to you what had happened? ,.,-:11.e-bc:e-:;A 

h . ~ "k "d A. Not at t e time, no. He was -- Lie I sai 
23 he was on pills, so there wasn't much talking. I mean, 
24 he pretty much wanted to sleep.-1(2.._,--e_,,, 
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Q. Okay. So after the hi and, oh, my God, what 

happened, then he just went to bed? 

A. Yeah. ----7'" {"-01 .Q_ 

Q. Okay. Okay. Did you see Paul the next 

morning then? 

A. I saw him the next day, yes. 

Q. Did you have a conversation with him more now 

about the incident and what happened? 

A. Yes. -'I (c.vZ-

Q. How did Paul describe what happened? 

A. He said he was holding the branch for Dave 

and the next thing he knows Dave came up and -- too 
---.ev-e. high and cut him in the arm. - ' 

Q. Those are his words? 

A. Yeah. 

Q. Okay. Did he say anything else? And, again, 

I know this has been some time but I need to go 

through everything and make sure you said everything 

you recall so did he say anything else regarding how 

it happened? 

A. No. He was just there helping Dave hold some 

branches while he cut them. 

Q. Okay. Anything else discussed that you 

recall the next morning? 
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No. 

Okay. Are you the kind of -- Again, I don't 

3 know. You guys live together. Did you know when Paul 

4 was receiving medical treatment and all that or did 

5 you not kind of stay up on that? 

6 A. I try not to. I don't want to get into too 

7 much stuff with him so no. I didn't really pay much 

8 attention to it. 

9 

10 

11 

· 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. 23 

Q. He obviously had some issues with the arm 

later on, right? t,e., ._t-f!.._ 

----A. Yes. I have to help him do a lot of things. 

Q. I am not going to go and belabor it. If they 

want to, they can but what did you notice over the 

next we are going on two years so let's say over the 

next few months after the incident, what did you 

notice about -- if anything, about his injury and how 

that affected his day-to-day activities? 

A. Well, he couldn't do a lot of things. He 

can't open a jar. He can't do lots of things. He 

can't, you know, type on a keyboard for more than maybe 

20 minutes. He lost a lot of movement basically in his 

arm . .-.- •fL-,_., e 
The grip and everything. - 1 ' 

Q. And when you notice from day to day it was 

24 causing him pain, so you would notice some visual 
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issues in his face that would show that he is having 

some problems or not? 

A. Well, when you see him work with his hands, 

yes. You can see him -- stress in his face. _'\r---<e 

Q. Okay. And was that something that you would 

see on a day-to-day basis because you saw him every 

day or would it be more once a week, once a month? 

How often would you notice these things about him? 

A. If he uses his hands, it happens all the 

time. 

Q. So it depends on how active he is trying to 

, 12 be? 

13 

14 

A. 

Q. 

Yes. 

How about outside of the house? Were there 

15 things he was having difficulties doing because of his 

16 left hand/left arm issues? 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Like mowing the lawn, things like that? 

Yes. Yes. Whatever he does outside. 

Yes. Yes. _,(1.,...,e 
Before this accident, was he kind of an 

outdoors guy or indoor guy? 

A. 

Q. 

A. 

Outdoors. 

What did he like to do outdoors? 

Camping. We used to cut 
-; :£h: "'v"') 1 62>~+;(.,1.. ~ C ~"' ce: 

wood, gardening. 

~+-er 5.!-;. 
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Was he able to do any of that after the 

accident that you noticed? 

A. No, not really. He would plant a few seeds 

in the garden but, you know, that's not really doing 

anything. - <f"""i2.. ....i.z. 

Q. Okay. Okay. All right. Have you -- I will 

just make this all kind of in one question and if they 

want to go into more particulars, they can but since 

the accident, have you noticed over now we are a year 

and a half to two years, have you noticed any 

improvement or him being able to be more active such 

as he is getting better over the years or has he 

gotten worse or has he pretty much stayed the same? 

A. 

Q. 

It definitely hasn't gotten better.-TrJWe, 

Okay. His limitations if you compare them 

today versus in the months after the accident, are 

they about the same or have they improved or gotten 

worse? 

A. 

Q. 

.,.-(2_,_,v 
Probably the same. - 1 

Okay. So you haven't really noticed any 

significant changes since the months after the 

22 accident until today? It's about the same? 

23 

24 

A. 

Q. 

On the cut arm? 

On his arm, yes. 
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No. It's about the same. -1?<~ 
Have you noticed something on the other parts 

of his body? 

A. Well, he had an accident on the other arm a 

few years before that and now he has to use that arm a 
little bit more and it's taken a toll on that arm.- 1 ~1A2... 

. ; ::,i...e.J 
0cf I" vJ ,,.,._ 
-·•·· ' \,. 

i iU-- ._)h-\C, 
And he hurt his right arm? .r r,~f as \..,;c.,h-· 

(s 

Q. What was that accident? 

A. A car accident. -TYZ...-~ 

Q. 

A. 

Q. Now that he has to use his right arm because 
he can't use his left arm, that's making difficulties 

using the right arm? 

from 

arm 

want 

A. 

Q. 

A. 

Q. 

A. 

Q. 

where 

A. 

Q. 

Yes. He had to have the ulnar nerve moved 

From his right arm? 

Yes. - l--e-G-+-. 
Because of that auto accident? 

Yes . .._ ,ie-u-e 

Did he have any prior problems with the left 

he had the saw accident? 

No. - R-:1~+ c/r-1..+;~ve... 

Okay. Since you see Paul frequently, I don't 

to go into every time you see him, but this is 

f"'l-1'_,,_~------==~------------------------1 
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what I am trying to get at: Since the day after the 

accident when you had the conversation a little bit 

more particular about what happened, have you had 

additional conversations with Paul over the years 

about more specifically how it happened or has it 

always been him saying pretty much what you already 

told me? 

A. On how it happen? That's pretty much what 

9 it's always been. -ifZ. v-€ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Yes. so although he said it a few times over 

the years, he has pretty much said the same thing? 

A. Yes. --, ,,z v-z 

Q. Had there been any other versions you heard 

from Paul other than what you described for us about 

how the incident occurred? 

A. 

Q. Okay. All right. Have you told us then 

everything that Paul has told you since the accident 

and again over the years about how the accident 

1 , be:, -1-;+ 
occurred? ~ 4---(c-~\4-et,\ 'I"'"'-.,.__¥ <-f"' ,;,-.t,5 c~ . "J 

~11) ~ -~ Bv+-¼--""'' k.e,,. 4-~b, A. Yes.~,- ' v->' 

Q. Is there anything else about the accident 

that he has told you that you have not told us? 

A. About him? 
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Q. About the accident. About how it happened. 

A. No. That's how it happened. 

Q. Okay. You were not -- obviously not a 

witness to the accident? 

A . No . ___.,-R v-e_ 

Q. Okay. Other than Dave and Paul, are you 

aware of any other witnesses to the accident? 

A. No. 

Q. The chain saw accident. 

A. No. 

Q. Okay. Do you know if Carol or her husband 

were present at the time the incident occurred? 

A. They told me they were inside. 

Q. Okay. And when did they tell you they were 

inside? 

A. When I went to pick up the dog. 

Q. All right. And so I didn't talk to you about 

that conversation, so let"s go back to that. That"s 

with Carol? 

A. Yes. Carol. 

Q. Okay. So let"s go back then because I want 

to cover as much as I can. When you went to pick up 

the dog after Carol called you the day of Paul's 

accident and said pick up the dog, you went to pick it 
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up. You walked over there? 

A. 

Q. 

A. 

Q. 

to Carol? 

A. 

Q. 

A. 

Q. 

A . 

Q. 

A. 

Paul with 

back. 

Q. 

A. 

Yes. 

And did you have to go inside? ~ -=r-....,s+-

- --r: e.J 
-R., ? 

0~vr~'id e, No. It was outside. 

Okay. You picked up the dog. Did you talk 

Carol came out. 

Did you only talk to Carol? 

Carol and Bill came out. 

Did you talk to Bill and Carol? 

Yeah. 

All right. What was said between you? 

Pretty much that what happened. Dave cut 

the chain saw and they were waiting to hear 

Okay. That was it then? 

Yeah. 

Q. Have you ever talked to Carol or her husband 

since that time up until today any more about this 

incident? 

A. 

Q. 

No. 

Okay. All right. All right. How about 
23 Dave? Now let's talk about Dave. After the accident, 
24 how long, how many days was it when you first spoke 
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1 with Dave or heard Dave talk about the incident? 

2 A. Dave didn't really want to talk about the 

4 Q. Okay. Well, when is the first time -- how 

5 long after the accident was the first time you even 

6 were around him where you noticed he didn't want to 

7 talk about it? 

8 

9 

10 

11 

1, 12 

13 

14 

A. When we went up to try to get his insurance 

policy number. k'¥if"" __..,,w;a,.:; 
Q. 

A. 

Q. 

A. 

Q. 

How many days, though, later? . v3•· 
\ ·.rP ')_ 

Oh, I don ' t know. Q:e-,-c). ,:,-'I'--f. . ~ , 
oCJ r /C 

Was it a week? I.>' i,J~ lR r° 
Maybe a month_.,,- ;:=.-r 
Okay. I just need to get a timeframe so I 

15 know what we are talking about. So approximately one 

16 month after Paul's chain saw accident, you and Paul 

17 

18 

19 

went over 

A. 

Q. 

to Dave's house? 

• l ~, ,-J o-!- 1. fV'- O ;J"f-h._, 
Yes. - I"'-', 

Okay. And, again, that's when he is with his 

20 wife up in Wisconsin? 

21 

22 

A. 

Q. 

Yes. In Powers Lake. 

Do you remember his wife"s name? I don't 

23 know if I asked you. 

24 A. Pam. 
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Pam. Okay. And why did you go up with Paul? 

Because he wanted me to drive him. 

Q. Because he is not able to drive with his 

injury? 

A. Well, he can drive. I mean, it's just too 
k-" CA.'rA-much turning, you know, and his hancr gets sore. - 1£ J e__ 

Q. Okay. So the only reason you accompanied 

Paul up to Dave's house a month after his accident is 

' +.z,J because he needed you to help him drive? a .;,\ '-'-"""v\-
r~ , k- ~ c,,., 

A. I told him I would drive, yes.,..-- f'l~:~vies:I· 1). 
(:µc,£p,}+·-, ,,,,-e..-w:,•'"' . ( ' &,V.e:> "'{ Q. Okay. All right. And how long were you at fl.e · 

Dave's house that day? 

A. Half hour, maybe an 

Q. And was it a sit-down meeting or is it just 

kind of walking around talking a little bit? 

A. 

things he 

Q. 

Went into his garage, he showed us his 

is working on. ~~ 4--"I &<.-\ l4-€& 

What does Dave do for a living, do you 

cars, 

19 recall? 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

-rz.-~ Auto body.,- 1 

Okay. Does he do it out of his house? 

Yeah. 

Okay. Do you know if he has any other work 

other than auto body out of his house? 

au.AA '"'-...SNC 
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That"s all that I know of. 

In the entire time that you were at Dave's 

house the month after the accident was Paul and Dave 

and all three of you together? 

A. 

Q. 

-ov.e 
Yes. We were in the garage. - i ,~ 

Okay. So whatever was said all three of you 

would overhear presumably? 

A. 

Q. 

Yes. _J.e,u<... 

It's not like Paul or Dave went off somewhere 

10 and talked to somebody else. You all three were there 

11 together for that half hour to an hour? - 2.., \... r--::, + 
,, 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. _ ,R.v-e 

Q. So let me just to your knowledge, if Paul or 

Dave said something during that half hour or hour 

visit, you would have heard what they had to say 

because you all three were together, right? 

A. 

Q. Okay. There was never a time during that 

visit that Paul and Dave were alone without you 

around? 

A. 

Q. Okay. Can you attempt to describe what was 

talked about during that half hour to an hour visit up 

at Dave's house one month after the accident with you 
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A. Well, he first wanted to start to talk about 

the cars he is working on and Paul wanted to know about 

the insurance policy. 

Q. How did Paul say it? 

A. He asked if he can get his insurance policy 
7 number. 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

His home insurance? 

Yes. Homeowner's insurance. 

And what did Dave respond? 

He didn't. -11<-.Je-

· ·. 12 Q. 

A. 

Q. 

A. 

Q. 

He didn't even talk? ' 
13 

14 

15 

16 

He didn't say yes or no. 

Okay. 

About 

Okay. 

Did he say anything else in response? 
n ~ ......._ ....e... A-cl C, :<=le J "G-that , no . - 1 r<- 1 v<>- . • CIA-""-~"' ed C'.,o,,vC..:--""'-'* ,.,,1.. ~';'-

J c--....-.1 -+i<..o v1.- 'j 
Anything else discussed about the 

17 incident? 

18 

19 

20 

21 

22 

23 

A. Yes. He wanted to know what he was going to 

get out of it, Dave did. 

Q. Okay. was that brought up out of the blue or 

was that brought up in response to what Paul asked of 

him? 

A. After Paul asked about the insurance policy, 
24 Dave wouldn't answer him and Dave wanted to know what 
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he was going to get out of it if 

Q. And, again, I know you 
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he did. --'11<'--' €. 'i3-c.:,-t"-7-t­
-roo IL """ l o Vj 4-5-, vt-e_ 

don't have it recorded 

or know the exact words but can you give me kind of a 

paraphrasing of his response? -r-J!_. 
A. 

Q. 

statement? 

A. 

Q. 

What am I 
,~ i 

going to get out of this? 

Okay. Did he define what he meant by that 

<...V a..A. + e..J /r'-btiL ec/ \ 
"'-o--v'Z- I 

Not really. 
_t-10, '\J 

All right. What did Paul say in response to 

10 that? 

11 A. What's there to get out of this? 

, 12 Q. And, again, give me the back and forth. What 

1 3 was said then? 

14 

15 

16 

17 

18 

19 

20 

21 

A. Basically, he wanted to know 

Paul wanted the insurance policy, Dave 

you know, 

like I said 

Dave didn"t give us an answer. He wanted to know what 

he was going to get out of it and Paul said there is 

nothing to get out of this. It's insurance. I want my 

arm fixed and Dave is like, well, if my insurance goes 

up a penny, the chain saw cut is going to be the least 

of your worries. You haven't seen me mad yet. Exact 

22 words . - Tf2.. '-'L 

23 

24 

Q. 

A. 

Okay. Anything else discussed? -n~ At that point I said let's go.~ 1 f-, 
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And you left? 

Yes. --4'"'~J-L 

Okay. So, again, I got to say this then: 

Have you told me now, and if you have to add anything, 

now is the time to add it, have you told me now pretty 

much as you can remember it everything that was said 

during that half an hour to an hour meeting regarding 

the chain saw incident, the injuries, anything related 

to that incident? 

A. 

Q . 

A. 

Q. 

Yeah. That was it. 

Okay. So you suggested, hey, Paul, let's go? 

Yeah. I saw this was going nowhere. 

Okay. Was the whole trip -- What was the 

whole point of the trip up to Dave's house? 

A. To get his homeowner's insurance policy 

16 number. -·TtZ~ 

17 

18 

19 

Q. 

A. 

Q. 

20 tried? 

21 

22 

A. 

Q. 

Why couldn't you have called him? 

We tried. _,p_ue.... 
Okay. I didn't know that. So Paul had 

Paul tried. 

Paul said I can't get ahold of him or I can't 
23 get the info so let's just drive up there?--n1-.J~ 
24 A. He wouldn't give it to him so we just drove 
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2 Q. Got you. Did Dave ever describe -- Let me 
3 strike that. 

4 That was your first meeting with Dave -5 since Paul's accident, right? 

6 

7 

8 

9 

10 

11 

. 12 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

occurred? 

A. 

Q. 

Did Dave ever talk about how the incident 

+ e.-J "4--0 ~lo c : c:., ""--l-e_ 'D""-.,e_ c/4) &-v'L-
No. - F.,,_\se - 5"'-b-o ry , 
Okay. Have you been with Dave or overheard 

Dave in any way say anything else more about how the 

incident occurred or anything more about these -- the 

conversation we just heard from you? 

A. 

Q. 

No. No. 

Have you ever been around Dave since that 

first meeting? 

A. 

Q. 

A. 

I have seen him once since then. 

How long ago was that? 

Probably six months after that last meeting 
20 there. 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

And under what circumstances? 

He stopped over at the house. 

At Paul's house? 

Yes. 
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Do you know why? 

To visit I suppose. 

Okay. Was that -- and maybe you don't know 
4 this. Was that before this suit in this case was 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

filed to your knowledge? 

A. 

Q. 

I have no idea. -

Okay. So it would approximately have been 

sometime at the end of 2011 or early 2012? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

It was wintertime, so. 

So sometime in the winter of 2011, 2012? 

Yes. 

Okay. And how long was Dave over? 

15 minutes. --r(c__ve. -~~+- L-e.Ss T.'----e.. 

And, again, we are going to go through the 

same exercise. Can you tell me what was said during 

1 6 that conversation? 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

doing? 

A. 

He came in and wanted to talk about 

What do you mean? 

Just talk about what Dave is doing, 

him. 
fJ s+o· £ -(IAA> ~ 

you know. 

Oh, he wanted to tell you guys what he is 

Yeah. Nothing about this accident, no. It 

had nothing to do with the accident. As a matter of 

fact, Dave said he didr,i'J:i_W~t to hear anything about 
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it; and he said this is done with. You are fine, there 

is no big deal and that was it. --T/Z~ 'D~ &--v o :d ,2,c,\ t ., 
Q. 

A. 

Q. 

A. 

Q. 

Do you know what he meant by you are fine? 

He said there is nothing wrong with you.-zi1<.u-e. 

I see. Okay. To Paul? 

Okay. And obviously in your view and Paul's 

8 view that wasn't accurate? 

9 A. I don't see how nothing is wrong with you 

10 h b h . - I<. J-fL wen you get cut ya c ain saw.-\ 

11 Q. All right. Now, you have been seeing Paul, 

12 what, every day since the accident pretty much? 

13 A. Yeah. I live with him, so. 

14 Q. Have you ever heard Paul say anything about 

15 trying to get rich from this claim? 

16 A. 

17 Q. Or that he may not have to work the rest of 

18 his life? 

19 

20 

21 

22 

23 

24 

A. 

Q. Did you ever hear Paul suggest that either 

Dave or somebody else needs to testify to help him win 

big in this claim? 

A. 

Q. Other than from Paul, have you heard anybody 
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1 else's version of how this incident occurred? 
2 A. No. Besides what Carol told me about Dave 
3 cutting him with the chain saw on the phone, that was 
4 it. 

5 Q. Very good. And you have only seen Dave twice 
6 since Paul's accident, right? 

7 A. Yes. -

8 MR. MAST: Okay. That's all I have. 
9 MR. ACCARDO : I don't have anything. 

10 EXAMINATION 
11 BY MR. BARCH: 

12 Q. So just to backtrack a little bit, my name is 
1 3 Ron Barch. I am here for Carol and Bill McGuire. 
14 With respect to the living arrangements over at 4606 
15 Hayden Court, you have been I guess a housemate with 
16 Barbara and Paul for six years? 

17 A. Yes. ~or seven years, yes. 
18 Q. And you have known them your whole life 

19 essentially? 

20 

21 

22 

_23 

A. 

Q. 

A. 

Q. 

Yes. 

Both of them? 

Yes. 

And this is a sensitive question, please 
24 don't take offense, but are you and Paul, are you a 
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24 

couple? 

A. 

Q. 

A. 

Q. 
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Okay. You are just friends? 

And in terms of people that work in the 

house, Paul was not working when this accident 

happened, correct? 

A. Well, he was doing part work -- consulting 

work for Interrnatic. ::r-...1.$1«:~e - t-lc.:t--i:v,.,-+~~-+i' ~ -
~ I A tl ' ...J,,< j 

Q. 

A. 

Q. 

A. 

Q. 

Okay. 
C+ce~ut•C '. 

And at Juskie's Printing he was doing some 

That was prior to the accident? 

Yes. - --rR.-A'..-

And since the accident has he ever had 

another job since? 
I 

A. No. Just partially working for Juskie"s 

trying to see if he can do things and obviously he 

couldn't too well.- "a. u(2 +- 1,""; t<-e 1ko~5, 

Q. And Barb, is she retired or does she work? 

A. She is retired. - -r-1.e. _;.Q__. 

Q. She retired when Paul was injured? 

A. No. She was retired.-1,e'-'<2 

Q. She was already retired? 
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A. 
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happened? 

Yes. 

~-----:::a,/J, 

Q. 

nobody working? 

A. 

Barb does? 

Yes. 

Page 43 

Q. 

A. 

Q. And when you say you were in printing, what 
11 does that mean? Trvhat were you doing? 
12 ~ A. T-shirt screening. Printing T-shirts. 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. Okay. There is a lot of different printing. 

In fact Paul testified he did a different type of 

printing, correct? 
~ . ,c ?(/'I, 

He did paper printing . .,,._.-:;& A. 

Q. 

A. 

Yes. 

Okay. But you were actually --

I did like this stuff, printing on T-shirts. 
(Indicating.) 

Q. 

A. 

Q. 

Silk screening? 

Silk screening, yes. 

Got you. And have you tried to go get 
23 another job for someone else? 
24 A. Have I? 
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We got to stop talking over each other. Let 

me get the whole question out. 

A. 

Q. 

Sorry. 

In the last five years, have you gone 

anywhere else that does silk screening or printing on 

Sh 'rts a d th'n ? , ,~e,, , c.. ''vo~n,e,~, l n l gs. J>l.,,4,;P'V.,.,,, . v) {).-.;, · . J p.~'4.--¾'•~ 
A. !C ;;) v-' tJI ,\Le, ,,.. t) i;, J,.,c,,;-p .· J e-'6. Yes, I have tried . .,... 1 ·' iL. .yo,.., . _,,. ,,,.1/Jlot . 

1.).)0~ • 16,t-(J•·· - ~-·' -
,k \,,J o.5 rv . ..k--0 .,_,fl-$~ 

~v c ?.✓" ..,.61k- · .I, ~e. 1,P tM; .. 1(11V<t' .!) ~ cl e,./,A; 
? .,.:--&.- y \ .I • 

Q. 

A. 

Nothing locally? 
--<' ( No. - M: Ke_· I L<-o_,.,_6 • 

Q. You mentioned that there is a dog of some 

sort that stays at the house with you? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Do you still have the dog? 

Yes. ~-\("e.....e_.. 

And it's a -- what's the dog's name? 

Duke. 

Duke. And that's co-owned by you and Paul? 

Well, it's his -- Technically it's in his 

Is that a dog -- Is it a pure breed or 

something? 

A. 

Q. 

dog? 

So there is some papers associated with the 
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We don't have papers. 

But it's actually if there was -- somebody 
3 was to look up the ownership of this dog, there is 
4 some paper declaring her the owner? 

5 

6 

A. 

Q. But the three of you guys treat it as your 
7 own? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. Is there anything else that you guys G_onsider 

joint or is that pretty much it? .... p,-<;..v+i.~~ ,,,_h;;,...rp < :-i--o~? 
A. That's pretty much it.-e- ~,;£.,S ,5°'0 '3-1 J5. 
Q. All right. Now the conversation -- Strike 

that. 

Going back to your first notice that 

something had happened to Paul, that was the phone 

call from Carol McGuire, correct? 

A. 

Q. 

Yes.,_.. 

And what she described to you was that she 
19 was -- she wanted to call later and not speak to Barb? 
20 A. Yes.-

21 Q. Did she explain why she didn't want to speak 
22 to Barb? 

23 A. She didn't want to get Barb all worried until 
24 she found out what was wrong with Paul. - i,.)ky? 
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And at that point she was unclear as far as 
2 she told you as to what the situation was with Paul? 
3 

4 was? 

5 

6 

7 

A. 

Q. 

A. 

Q. 

As far as to what the extent of the injury 

Yes. 

Yes. 

The only thing that she was able to report to 
8 you is that he was still at the hospital? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Yes. 

And that he had an injury with the chain saw? 

That Dave cut him with the chain saw. 

She reported to you that he was injured by a 
13 chain saw? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

,23 

A. She reported that Dave cut Paul with a chain 

saw. 

Q. So you knew that he was injured or believed 

based on that that he was injured by a chain saw? 

A. Yes. 

Q. All right. So now with respect to what she 

said about how, the only thing you can recall right 

now is that Dave cut Paul with a chain saw? 

A. 

Q. 

Yes. 

Any other detail at all that you can 
24 remember? 

~~~.,,,.,..,.....,w """' 
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Q. 
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That's all that she said. 

There was no discussion as to what they were 

doing, how they were doing, anything like that? 

A. No. 

Q. And then when you did go back to get the dog, 

you said you walked over there and got the dog? 

A. Yes. 

Q. When you did meet up with Bill and Carolyn to 

retrieve the dog, did -- was there any additional 

description offered to you as to how Paul was injured? 

A. No. 

Q. 

A. 

That same comment roughly? 

Yes. That -- She didn't even make the 

comment at that point. I came to pick up the dog and 

that was about it. I mean, they were inside when it 

happened is what they told me. 

Q. There was no further discussion about how 

Paul got injured or what happened to him when you got 

the dog? 

A. No. 

Q. There was a comment, though, that neither one 
22 of them claimed to have been outside when it happened? 
23 

24 

A. 

Q. 

They were inside, yes. 

Did they talk about anything else that had 
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happened on the premises that day leading up to when 

Paul was hurt? 

A. No. 

Q. It was a pretty short conversation then? 

A. Yes. I was there to get the dog and leave. 

Q. All right. And Paul had not returned at that 

point yet, correct? 
< 

A. No. --- '{<S • 
' 

Q. Did you at any time over the last several 

weeks talk to Paul about his deposition in this case? 
A. No . .-- l~v'< 

Q. No conversation at all? 

A. None. _-nJ-vl-

Q. Did you even know he gave a deposition? 

A. I thought it was a few months ago. 

Q. 

A. 

Q. 

about it? 

A. 

Q. 

Okay. However long it has been -­

We did not discuss any of 

And you see him every day and didn't talk 

·\ 5 · & Vee.. \._µ0....1/\...+eJ 4--o . ?-'-' •••"· - -· r 
ye 

- -;:::.,ls£, ~.,_,,.e.$ ✓eAS CbtA- L-o,€__. ~/1<.!S. 
s. ll 12."-' r v .,...-t ,~ € v e-v-, 

And in terms of that description that Paul 

gave you the morning after, and I am paraphrasing what 

you said, but generally he was holding a branch and 

the next thing he knows is Dave came up with the saw -
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1 and cut him? 

2 

3 
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6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. ~-r;~~ 
Q. All right. Does that capture what you recall 

telling us a few minutes ago? 

A. Yes. -

Q. All right. Has Dave -- I'm sorry. Has Paul 

ever given you any more background on what they 

were -- the tasks they were doing and how long they 

had been, any detail around what happened? 

A. 

Q. 

They were just cutting a tree down. 

Okay. So as best you can recall in terms of 

the details of who was doing what, where they were 

positioned, how Paul was positioned when he was 

injured, no details on that from Paul? 

A. 

Q. 

No. All I know is he was holding a branch. 

Okay. Whether he was holding a branch with 

the stump on the ground, holding it straight up and 

down, whether he was holding the stump if the branch 

was horizontal to the ground, no discussion about 

that? f' t;::\ cl It"'-: iu -rle..- o r-: e ~ +-""' +, ~ n ~ 
i': ,1-pl ' D'd '-'- . . lo ..,_ -- ..Y • • z, ,:~ , , M. l KL . ' ~ l C ,:,.,re_ "'-. bi L h .,<1 A. No. <-t' [ v---e..> -rl,,,.e. bar= ts' 't>f)L..j tw,...q:-D,ct -

Q. And specifically how many branches they may (~ 

have cut or how or what technique they were using to 

cut those branches, no detail? 
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A. Well, they were cutting for quite awhile. 

That's all I know. 

Q. 

A. 

Q. 

So it had been going on for awhile? 

Yes. 

Did Paul ever share with you that he was 

concerned about the approach that David Gagnon was 

using to cut the branches up? 

A. No. 

Q. Did he share with you any concerns he had 

right up until the very point where he was cut? 

A. 

Q. 

No. 

Nothing. And when you -- And you and David 
13 have never talked about what happened? 
14 

15 

16 

A. No. 

Q. You said prior to the injury Mr. Dulberg was 
an outdoors guy. He would do gardening. He would cut 

17 wood. He would also go camping. 
18 A. Yeah. Canoeing. Pretty much any outdoor 
19 activity.- 1(2.Je.. 

20 Q. And since· this accident June of 2011, has he 
21 gone out camping or canoeing? 
22 

23 

24 

A. 

Q. 

We have gone camping. 

Okay. And how is he different now when he is 
out camping versus what he was like before? 
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He doesn't do anything. He sits in his chair 

2 and that's about it. He can" t really go do anything. ;'/f-

3 Q. So he still goes but his activities are more 

4 limited? ;,--?-'1, e,i'\-+- ov1,c.,-c'.., • 
/ II'-"' 

5 A. Very. He basically just sits in the chair. 

6 

7 

8 

Q. 

A. 

Q. 

Where do you guys typically camp? 

Up in Wisconsin. Boulder Junction. _"(',e,-....LJ1-, 

Now you said one of the things he used to do 

9 before this is cut wood. What do you mean by that? 

10 

11 

A. 

Q. 

We have a fireplace so we got to split wood. 

And when you cut wood and split wood, do you 

·· .12 use a chain saw? 

13 

14 

15 

16 

17 

/ 
::,a' 
I 

Jp~L 

A. 

Q. 

A. 

Q. 

A. 

Log splitter.~ Tl'-.,.---Q.. 

A log splitter? 

Yes. 

Havey~ ever used a chain saw? 

We use a log splitter. Yes. He has used --
1s chain saws . 

19 

20 

21 

22 

23 

24 saw? 

Q. 

A. 

Q. 

A. 

Q. 

Have you seen him use chain saws? 

I have seen him use a chain saw, yes. 

And this was before he was ever injured? 

Yes. 

Do either you or Paul or Barbara own a chain 
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A. Paul does, yes. ~-nz...;...e. 

Q. And did you ever observe Paul using a chain 

saw in a way where you were concerned about him 

possibly getting injured? 

A. No. 

Q. Had you ever helped Paul cut up the wood? 

A. Yes. -11-tv-lc 

Q. Did you ever hold any branches for him while 

he was cutting? 

A. We never cut branches. We cut the big 

stumps. The main tree, the main trunk. 

Q. Where -- How would you get to the point of 

having I guess a log to split? 

A. How do we get it? 

Q. How did you get to the log before it was a 

branch I guess? 

A. Well, you cut the tree down and let it. fall 

down. 

Q. So you and Paul I guess you guys would cut 

down an 
/I,• . ~(2.otl'..._. 7""6o"- f'«..d=se...,.I 

entire tree? J e,,tot/v',_,.,pjZ--5 .< F t{-H---e 'i""iR.eeS 

A. 
f-e · · .y--r, - · :r,,..s o;u e. . 

Yes.,,- & 0
~.1L, 1° ~.\,. c-.. i-~~,u-"!-,71~~,.,,. 
vv otu,:;,.,, ._.0,~ -ro °PA-V<-, /11'1,,f<..e_ ~- "'<'r 

Q. And then you would trim off the branches off,~v~ 

the logs? ~ 

A. He would. 
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He would? 

I wouldn't. 

All right. And then those -- the logs would 

get cut into small sections where they could then be 

split? 

A. Well, like I said for the most part we only 

wanted the main branch.-'°f'.fl-.vr..J)l., 

Q. What happened with all the little branches, 
v-JC,.. _$ '~ eA J/ ' =::: 

though, I guess? , .,a- -sr; fo-l"fN 
,A.lJ-,.1..,' p t-_.OC-

A. They got left behind.·"' 1 .-(\-.e,,r~ 

Q. 

A. 

Q. 

You didn't even take them with you? 

No. Too small to burn. 

Okay. Did you ever see Paul -- Well, 

14 sometimes the limbs can be big enough to burn as well. 

15 

16 

17 

18 

19 

20 

21 

22 

A. Yes, but we were going -- we were going to 

like farm fields and taking -- we have a buddy that has 

farm fields and they remove trees so we go and take 
• < ,_ ~· ·•'!ill'li;t-f e~ q, yi,, '"-<'..-'' • 

trees that they knock down or cut down. - w a..-S [1,..e,-e.< e, 

Q. Did you ever see ~aul removing branches off "C. 
JI:! . ~ 

of a limb? 1%..:Je... ,__..\--IA ,;,.......e_ ~ 
?:,fi'~ _.-(Lve_ , 

A. Yes.- 1 

Q. Okay. And then you would -- obviously you 

23 would see him. You seen it yourself where he cut up 

24 the trunk into logs where they could be split? 
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And some of the larger pieces of limbs those 

would be cut then and split as well? 

A. 

Q. 

Yes. 

And in a situation where there was a limb, 

sometimes the limbs don't have branches for quite a 

ways. Sometimes there is branches throughout the 

8 limb; would you agree? 

9 

10 

11 

. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A . 

Q. 

Yes. 

As a general proposition? 

Sure. 

Did you ever see him working on a limb that 

was sizable that could be a log where he was cutting 

branches off those, off the limbs? 

A. 

Q. 

A. 

Q. 

Yeah. 

Did you ever help him do that? 

No . - ;v.., t /1.,,.,, vJ r,..,+ cJ .. J . 
How did he go about -- When you did see him 

doing it, how did he go about getting all those 

branches off the limbs before he was able to chop the 

limb into some series of 

A. The tree would be on the ground and he would 

23 walk up and just hack at it. Just cut them right off 

24 right where the stump is and the branch. 
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So the times where you saw Paul doing it he 

would do it while the limb was on the ground? 

A. 

Q. 

Yes. 

Did you ever see anybody help him by standing 

the limb upright or holding the limb off the ground so 

he could get at those? c::,. ✓\ "?.;t' J,...,.-.c.,he5 ovU 
.,,,,-- 1~ p+kr- io~s c.,+9D" +t 

A. 

Q. 

A. 

No. There is nobody there to help . ;j -c+ '.:.." 
You were just watching? 

c,vf- --rhe.,, '} 1a v r ~ 
~ -~- e,..,J•-

Yeah. I would move the logs once he cut !V-"v 

10 them. 

11 

, 12 

13 

Q. 

A. 

Q. 

All right. So when he did it --

I'd load them on the trailer. -r~ 
When you saw Paul doing this trimming 

14 branches off of a limb, he would do that solo? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

Yes, because we were the only two there. 

So if I'm understanding your testimony, as 

you sit here today, there was never an occasion where 

you would hold the limb off the ground so that Paul 

could have an easier time cutting the branches off the 

limb? 

A. I didn't, no. 
- "'( /LJ <. 

Q. Okay. Did you ever see anybody else help him 

in that position? ~ A{Jf/v; -"j v-~ 

A. No, because (C;;) were 
~ 

-----

J.? 
the only ones that went. 
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Okay. Did you and Paul ever do anything with 
2 the cut wood other than use it yourself? For 
3 instance, did you ever sell it? 
4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

No. 

Okay. 

,12..J.e.,, We burned it in our fireplace.-

And then the source of the wood would 
be a friend of yours that has a farm? 

A. Or we'd find people who chopped a tree down 
and it's laying doWIJ,in the yard and we'd go and pick 

• 
./4, B , .. }.- ;::,~ up the pieces that they had cut alreg.gy. -1,e . 1,--,o~ .. 

C '" s ,, --1-o 
Q. Who is the fellow that you know that has the 

11 farm and might let you take some 

13 

14 

15 

16 

17 

18 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

His name is Jason. 

Jason, last name? 

Madeus . - TIZ v-e... 

How do you spell that, sir? 

M-A-D-E-U-S. I think. ·~ i,//1::o..·t) at;.t •. (Sc-e..__ 

And where does he reside? 

O~t by Woodstock. I don't know the little 

Is he an acquaintance of yours? 

He used to live across the street. We all 
22 lived in the same neighborhood. 

23 Q. All right. Would he be somebody that you 
24 would have a cell phone number for him? 
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friend. 
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questions 

I don't have the number. He 

He was one of Paul's friends. 

All right. Just in followup 

that Mr. Mast had, you never 

Page 57 

is not really my 

to some 

you did not 
5 go to the hospital with David and Paul, correct? 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Correct. 

You didn't go up there anytlme? 

No. 

So the conversation -- You would not have 

direct personal knowledge of any conversations that 

occurred between Mr. Gagnon and Mr. Dulberg at the 

hospital or in the parking lot of the hospital? 

A. No. 

Q. And with respect to -- Strike that. 

If someone was to claim that you were 

present for a conversation during which Mr. Dulberg 

said this could be the best thing that ever happened 

to me, I might not have to work again, you would deny 

hearing a 

A. 

Q. 

comment like that? 
--((/(-,.,e_ 

Yes. That never happened.-

And there was a conversation when you went to 

get the insurance information from Mr. Gagnon and if I 

heard your testimony correctly, Dave had asked what 

would be in it for him if he gave the insurance 
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information; is 

A. Yes. 

that 

Yes. 

how you recall it? 

_ ,._,_)l,,...,r Po~b J-e_ y-cs 1. 
Q. So if Mr. Gagnon was claiming actually the 

reverse was the situation, that Mr. Dulberg posited to 

him that it could be to his advantage that if he 

helped him, that's not your recall as to that 

conversation? 

A. No. What I recall is Dave saying what am I 

going to get out of this? I can go the easy way or the 

hard way. 

Q. So to answer the question then, your recall 

of that conversation you didn't take away from it that 

Mr. Dulberg was implying that he would -- that 

Mr. Gagnon could get money out of this, too? 

A. 

Q. 

No. 

Do you know anything about the training that 

17 Mr. Dulberg may have received as to how to use a chain 

18 saw? 

19 

20 

A. 

Q. 

t-·..r-e..,, 
I have no idea. _,., < 

Had you ever seen David Gagnon using a chain 

21 saw at any time prior to this? ~ 

22 

. 23 

24 

··ve... ~ C,_o.,vi,p1 'J . ' 
A. Have I? @J - -rrz.. · · 
MR. BARCH: I think that"s all I have. 

MR. MAST: I don't have anything. 
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MR. ACCARDO: I don't have anything else. 

MR. MAST: As a witness, you have a right to 

review the transcript if it's transcribed of this and 
review it and sign off on it or you can waive that 

right and just rely on the accuracy of the court 

reporter taking this down. 

Most people just waive it and rely on 

the court reporter but you do have a right to see it 

if you want to see it. 

THE WITNESS: She seems like a good typer. 

MR. MAST: So you are going to waive? 

THE WITNESS: I am good. 

MR. MAST: Very good. You are done. 

(FURTHER DEPONENT SAITH NOT.) 



Dulberg 008310

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

· 12 

13 

14 

15 

Page 60 
C E R T I F I C A T E 

I, Paula Ann Erickson, Certified Shorthand 
Reporter, Registered Professional Reporter and Notary 
Public, do hereby certify: 

That the witness in the foregoing deposition 
named was present at the time and place therein 
specified; 

That the said proceeding was taken before me as 
a Notary Public at the same time and place and was 
taken down in shorthand writing by me; 

16 That this transcript is a true and accurate 
17 transcript of my shorthand notes so taken, to the best 
1s of my ability. 

19 

20 

21 

22 

· 23 

24 
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I further certify that I am neither counsel for 

nor related to or employed by any of the parties to 
this action and that I am not a relative or employee 
of any counsel employed by the parties hereto or 
financially interested in the action. 

Dated this 

of 

Certified Shorthand Reporter 

Registered Professional Reporter 

License No. 084-003899 

Notary Public 

9~ay 

, 2013. 
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THE REPORTER: Sir, can you raise your right 

hand, please? 

WILLIAM McGUIRE, 

after being first duly sworn, deposeth and saith as 

follows: 

EXAMINATION 

BY MR. MAST: 

Q. 

A. 

Please state your name, sir. 

William McGuire. 

MR. MAST: This is the discovery deposition of 
11 William McGuire, taken pursuant to notice, in 
12 accordance with the applicable rules. 

13 BY MR. MAST: 

14 

15 

Q. 

A. 

Mr. McGuire, what's your address? 

1016 West Elder Avenue, McHenry, 
1 6 Illinois 60051. 

17 

18 

19 

20 

21 

22 

23 ' 91. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Okay. And you live with Carolyn? 

Yes. 

She is your wife? 

Yes. 

How long have you been married? 

I am not remembering very good. '91. Since 

24 Q. Okay. And you have always lived at that 
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1 address? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Let's see. 

I meant during your marriage. 

I moved in in '89. 

At the Elder address? 

Correct. 

Before you were married? 

Yeah. Yes. 

Okay. Do you have any prior marriages? 

No. 

Okay. Any children? 

No. 

Page 5 

Okay. Okay. And Carolyn has three children, 
14 two daughters and a son, correct? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Yes. 

And the son is David Gagnon? 

Yes. 

Okay. And have you known Dave -- Well, let 
19 me ask this: How long before you were married did you 
20 know 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

I have known Dave since 1984. 

How did you meet Dave? 

Through his mother. 

So you have known Carolyn since '84 as well? 



Dulberg 008318

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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Correct. 

Okay. Is that when you started kind of 

Page 6 

dating, that type of thing? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Where did you meet? Through what kind of -­

Where did I meet Carolyn? 

How did you meet Carolyn? I'm sorry. 

I met Carolyn at a marina. 

Okay. And are you retired? 

Yes .. ___ :p; s~\a \ eJ 1 

What is your work -- Before you retired, what 

12 were you doing? 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Carpenter. 

Okay. When did you 

'06. 

Is that because of the disability? 

Yes . 
....:.---

Okay. Are you -- What's your injury? What's 

1 9 your disability, back? 

20 A. Correct. 

21 Q. Okay. So you are not able to do heavy type 
22 work; is that correct? 

23 A. No. 

24 Q. Is that correct? 
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Yes. 

Okay. So you have some type of permanent 

chronic back problem? 

A. Yes. 

Q. All right. I am sure you have used a chain 

saw in your life, correct, or not? 

A. 

Q. 

A. 

Q. 

No. 

So you never used a chain saw? 

No. 

Okay. 

;>"""> - --¥14-ve.. vsGD e:oc..6<:.1, 
C 1-i 4 i,.;s,4-,v ?er &b S. Yecl(_ 

Although we have a chain saw here on 

the table that I am understanding you and Carolyn 

purchased 

A. 

Q. 

house? 

A. 

Q. 

Correct. 

-- the same year as Paul's accident at your 

Yes.-

Okay. And I might be wrong but I am taking 

this from what Carolyn said but Carolyn said that 

sometime early 2011 before Paul's June 2011 accident 

you two purchased this chain saw that's here on the 

desk today? 

A. Yes. 

Q. And it's a red bodied chain saw and it's a 

24 gas chain saw, correct? 
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Page 8 

Yes. 

From Efco, E-F-C-O, MT, 3500. That's what I 

am reading off of it; is that right? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Yes? 

Yes. 

Okay. Who purchased it? 

I did. 

Okay. Where did you purchase it from? 

Menards. 

And since you have never used the chain saw 

before and I am assuming because of your injury you 

weren't planning on using this one, why did you 

purchase it? 

A. Well, I was wondering if we had a storm come 

through and some trees come 

use it. I am a carpenter. 

Q. Okay. 

down I would learn how to \<7=· . .;_;.~----.;. ___ _ 
'7'c,.j,.,j .,/ I!' ,:-,,,-..'(' 

C,/<:t.5565? 

A. And I pick up things very quick but if I 
20 don't have to use it, I don't want to use it. 
21 

22 

23 

24 

Q. 

A. 

Q. 

Okay. So you got it in case? 

Emergency, correct. 

Okay. And you got it for your use, not 

anybody else' s? 
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Page 9 

For yours, I mean, you physically? 

Personally. Personally in case we have trees 

come down or any of that problems. 

Q. But for you to use, correct? Not for you to 

have somebody else use. You got it for you to use; is 

that correct? 

s~ Cho-i"j A. Basically I bought it if one_of the kid_:) [left5 
wanted to borrow it, I would let them borrow it. 

Q. I understand the options there, but I am 

asking the reason you bought it is for you to use, not 

somebody 

A. 

Q. There is options, anybody can use it. I get 
15 that. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. 

Q. But you bought it for yourself to use, 

though, correct? 

A. Yes. 

Q. All right. How long have you known Paul 

Dulberg? 

A. I probably met him in the '80s because David 

and him were probably friends and, you know, kids come 

over and come and go and that's probably when I ran 
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Page 10 
1 ,,across him the first time . .---7/<.ve_ 

3 

4 

5 

6 

7 

8 

Q. All right. Before -- I think Paul's chain 

saw accident at your house was sometime June 2011; is 

that your understanding? 

A. 

Q. 

Yeah. 

Okay. Did you know Paul to ever use a chain 

saw before his injury at your house in 2011? 

A. Yes. He was on the property and David used -~/>bo? 
9 the chain saw. 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Are we talking the day of his accident? 

This is prior. 

Okay. Go ahead. 

Because you were asking if Paul -- I ever saw 
14 him operate a chain saw. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

You are right. Q. 

A. And he was at the house. David cut down an 

apple tree in the backyard and I saw Paul use the chain ,,,,/ 11< (/ ~ 
saw on an apple -- the stump, the apple stump, to try 

to get it closer to the ground. 

ever seen him use the chain saw. 

That's 
_.,°f{<llG 

the only time I 

Q. Fair enough. Was that in the same year of 

his accident at your house? 

A. 

Q. 

That was prior. 

Same year, though? 
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/ 

A. 

believe 

You know, probably -- I believe it was. 

it was. 

Q. Carolyn seemed to think the apple tree 

cutting was sometime in May of that year. 

A. You know, she was probably right. It was 
before the pine tree.-1~v~ 

Q. The evergreens or 

A. Well, I ~all them evergreen, pine tree. 

I 

Q. Same thing. Right. Before Paul's accident? 

A. Yes. 

Q. Right. Okay. So according to you, sometime 
in May 2011 when the apple tree was being cut down by 
Dave, Paul was also there to help and he used it to 

cut the stump? 

A. The stump, the tree stump. 

Q. Down lower? 

A. Yes. 

Q. Okay. And that's the only time -- So the 

only time you ever saw Paul use a chain saw before his 
accident in June 2011 was the one time at your house 

when he cut the stump off that apple tree? 

A. Yes. He got the stump lower to the ground. 

Q. Is that true? What I just said, is that 

true? I will say it again because you interrupted me 
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by adding on. Let's just answer what my question is. 

Okay. My question is: The only time 

you ever seen Paul use a chain saw before his accident 

at your house in June 2011 was when he cut the stump 

down a little bit lower from the apple tree that was 

at your house in May of 2011? 

A. Yes. The one David Gagnon cut down and he 

got the st~p down lower, 

Q. 

A. 

Q. 

answer 

Is what I just said true? 

Yes. Yes. 

All right. Because you keep adding. Just 

If you don't understand my question, I will 

reword it, but try to answer what I am asking instead 

of adding on to what my question is, all right? 

A. 

Q. 

A. 

Q. 

Okay. 

Got me? 

Yeah. 

Did you see Paul doing anything with the use 

of the chain saw that you thought dangerous or unsafe 

before his accident? 

A. No. ~--('flu<::_ 

Q. Did you know that Paul -- and I'm not sure he 

was but I have to ask you. On the day of Paul's 

injury at your house in June 2011, you know, with Dave 



Dulberg 008325

1 

2 

3 

4 

5 

6 

7 

Page 13 

there, do you know if Paul was ever even using the 

chain saw that day? 

A. 

Q. 

A. 

Q. 

No. 

Do you know? You don't know? 

I don't know if he was using the chain saw. 

That's what I am asking. Okay. Let me ask 

you a couple questions and today -- Well, let me ask 

8 it this way: When is the last time you spoke or saw 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Paul? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

_,../!-...,e_ 
,,,,,---- I 

Probably three weeks ago in a grocery store. 

Did you speak to him or just see him? 

Said hi. 

Did he say hi to you? 

Yes. 

Was that it? 

Correct. 

Did you see him carrying anything? 

No. 

Q. Okay. Did you see him do anything that would 

suggest he wasn't having problems with his arm that he 

cut in this chain saw accident at your house in 2011? 

A. I did not see him doing anything but walking 

23 with his mother. 

24 Q. Okay. Before Paul's accident in June 2011 at 
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Page 14 
your house, were -- did you consider him a friend, 

just a friend of your stepson's? How did you -- What 

was his status with you? 

A. 

Q. 

I considered him a friend of my stepson. 

Okay. So more of an acquaintance to you 

then? He wasn't somebody you'd socialize with outside 

of your son or something then? 

A. Correct. If he wasn't around for my son, he 
__,,,-a ,.; ,e_ _ e:,,,, .,.-+-,~,,._J_ i e, +s De,.. v--l- ~ Tes+; "'-"'O "''1 , didn't come around. - , ,... f.\'ibo.X- ?o-,.,,\ $+of'f'l'..,,.:J B<.J 4..{2,e.w -r; 0 """""=~-Q. So he wasn't like your buddy or anything? 

A. 

Q. Okay. So you were on good terms with him 

because he was obviously on good terms with your son 

before this accident occurred, right? 

A. Yes. 

Q. Did that change at all at least in your mind? 

Now Dave has spoken his peace so we don't even need to 

go into what Dave thinks, but in your mind has your 

feelings about Paul changed today versus before his 

injury at your house? 

A. Yes. 

Q. Okay. Good, bad, indifferent, what? 

A. Well, I think he lS a f . bb ..--v..>h-'f ~ i er.""' J 

Q. Okay. Fair enough. You are just being 
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honest. Okay. Why do you think he is a fibber? 

A. You know, 

it was an accident. 

it should be cut and dry. I mean, 

'--y es , ~"'-d \ 5 A tr-t 
u?<.-S C vT. 

Q. 

A. 

Q. 

Right. All right. 

And that's all I know. 

Is it -- So I am reading into this, you can 

tell me if I am wrong, but is it because a lawsuit was 

filed; is that why? 

A. 

Q. 

Duh. Yes. 

Well, listen, I have to ask these questions, 

sir. Let me just go through this and make it easy for 

me, all right? 

A. 

Q. 

I'm sorry. Yes. 

You are making it hard. The fact that a 

lawsuit was filed and you are part of that lawsuit has 

that made you feel that he is a fibber? 

A. 

Q. 

A. 

Well 

Or I am trying to find out. 

Basically, since the lawsuit was filed and, 

20 you know, it wasn't cut and dry, I just probably don't 

21 

22 

23 

24 

want nothing to do with him now, so. 

Q. Okay. So let me -- again, I have -- because 

some of the words you have used, I have to ask you 

about it. Do you feel he is a fibber or you just 
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don"t like the fact that he filed a lawsuit against 

you? 

A. I don't like the fact that he filed a 

Q. Okay. So fibber meaning liar, you are not 

calling him a liar? 

A. No. No. No. I'm sorry. Just because he 

Q. All right. So let me -- Again, I got to 
10 clear that up now. Do you believe in your mind that 
11 

12 

13 

Paul is a 

A. 

Q. 

fibber or a liar or don't you know? 

I don't know. - F&1-PJFt-0f6--cj0 ~~V\,,1 
Okay. And I meant more about this lawsuit 

14 obviously. You don't know if he is lying or fibbing 
15 

16 

17 

18 

19 

20 

about the lawsuit because you don't know what 

happened, right? 

A. 

Q. 

A. 

Q. 

Yes. 

Fair enough? 

Yes. 

Okay. So you would not characterize him as a 
21 fibber for filing the lawsuit because you don't know 
22 

23 

24 

if he is or not, 

A. True. 

true? 

True. 

Q. Before the accident occurred at your house in 
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June 2011, did you believe Paul was a credible, honest 

soul, person? 

A. 

Q. 

Yes. 

Okay. Did you have any reason to believe 

5 that he would fib prior to this accident? 

6 

7 

A. 

Q. 

No. 

Okay. All right. Have you heard -- Well, 

8 let me put Dave aside for a minute. Other than 

9 

10 

11 

12 

through Dave, have you heard that Paul was trying to 

make more out of this accident than was warranted 

other than -- I'm sorry. Let me --

MR. BARCH: Other than David or his attorney. 

13 BY MR. MAST: 

14 Q. Yeah. Other than through Dave or Dave's 

15 attorney or your attorney I guess, have you heard 

1 6 either from Paul or anybody else --

11 A. No. - Tol.-\"1-Chv11rtSl<--11 

18 Q. -- something to the effect that Paul was 

19 trying to make more out of this claim or accident than 

20 he should? 

21 

22 

A. 

Q. 

I have not heard nothing, no. 

Okay. Have you ever heard Paul suggest since 

23 his accident that he was trying to get people to say 

24 things to make this case worth more than it is? 
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No. 

Have you ever heard Paul since his accident 

or anybody -- Strike that. 

Have you ever heard Paul since his 

accident ever suggest that he may never have to work 

again in his life or he is going to be able to be rich 

or anything like that, those issues, since this 

accident? 

A. 

Q. 

A. 

Q. 

No. 

Okay. Have you heard those through Dave? 

No. 

Dave has not even told you those things that 

Paul has said supposedly? 

A. David has told me that he is not telling the 

15 truth. 

16 

17 

18 

19 

20 

21 

22 

· 23 

24 

Q. 

A. 

Q. 

Okay. 

That's what he told me. 

All right. So Dave told you Paul is not 

telling the truth about the accident. - c..o n-~ ,'d e r- -+k.-e.­
so v /2.C..-G1 Da..ve 

A. Correct. 

Q. But has Dave ever told you since the accident 

that Paul was trying to get him to lie or get him to 

say things so that they can retire? 

A. Dave --



Dulberg 008331

1 Q. 

Page 19 

Hold on. Let me finish the question -- so he 

2 can retire or make a lot of money out of this case? 

3 Has he said that? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A. No. Dave has never told me that. 

Q. Okay. Okay. So I just want to make one 

other question on that just to make sure I covered 

everything. 

Is it fair to say then other than maybe 

through your attorney you have never heard any 

allegation or suggestion whether by Paul or anybody 

else, Dave, Paul, anybody, that Paul was trying to 

make more out of this case than was justified and/or 

trying to get people to talk in favor of him in return 

14 for anything? Have you ever heard those things? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Other than David's comments or maybe my 

attorney a little bit, I haven't heard nobody else say 

a word. 

Q. 

A. 

Q. 

regard? 

Okay. Including Paul, correct? 

Oh, yeah. 

Okay. So what did Dave tell you in that 

A. Dave was saying that somehow the accident 

happened different than when the way Paul was 

describing it. 
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Okay. And that's not quite what I asked so 

let me go back because we are going to get into that. 

Okay. 

Let me -- My question was framed more to 

other than your attorney, have you heard from anyone 

including Paul, including Dave, anyone, that Paul was 

trying to get people to fabricate or lie to his favor 

in this case or to help him recover in this case? 

A. 

Q. 

A. 

No. Nobody told me that. 

Not Dave, not Paul, nobody, right? 

The only thing I am saying is the question 

you are asking me is the same question I am saying is 

if it's got to pertain to the accident, David didn't 

agree with the way Paul stated the accident happened. 

Other than that 

Q. And I understand there is two versions of the 

accident. I understand that. 

A. Correct. 

Q. My question was different, though. My 

20 question was: Have you ever heard, other than through 

21 

22 

23 

24 

your attorney, that either Paul or Dave suggested that 

Paul was wanting people to lie for him or to fabricate 

anything? 

A. Other than Dave and my attorney, no. Nobody 
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has told me anything about --

Q. I am including Dave in that. What did Dave 

tell you about Paul wanting him to fabricate or lie? 

Did he say that? 

A. As far as Paul telling David to change the 

story or fabricate? 

Q. Yeah. Did he do that? 

A. 

Q. 

David never mentioned it to me like that, no. 

Okay. So all right. So let me say the 

question again then. Is it fair to say, and putting 

your attorney's comments to you aside, okay, I am not 

asking you about your attorneys, but with regard to 

anybody else, you have never heard anyone suggest that 

Paul was trying to get Dave to lie, fabricate about 

this case, fair enough? 

A. 

Q. 

A. 

Yeah. 

Okay. You never heard that? 

No. 

Q. All right. As I understand it, there are two 

evergreens in your backyard back in June 2011 that you 

guys wanted cut down so you could put a storage shed 

back there, right? 

A. 

Q. 

Yes. 

Okay. And as I understand it, I don't 
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remember if it was you or your wife, but one of you 

asked Dave to do that work -- help with that work, 

right? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yeah. Knock some lower branches down. 

Right. Who asked him to do that? 

You know, I don't remember. 

Okay. It was either you or your wife? 

Correct. 

And I think your wife said she was going to 

pay Dave something for his gas or whatever, right? 

A. Basically, she'd give him a pair of pants. I 

don't know. They are always mothering the son, you 

13 kn ow. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Right. So what their arrangement was as far 

as money or --

A. 

Q. 

Some kind of gift. ----
Listen, you are going to make this last twice 

as long as -- I'd like to get you in and out of here 

as quick as possible but because I have to keep 

repeating the question, it's going to make it 

difficult so I am just trying to tell you we can 

probably get out of here real quick but I am going to 

have to keep backing up. So let me try to move 

24 forward but let me finish my question, okay? 
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Uh-huh. 

All right. So whatever the arrangement was 

3 between Carolyn and Dave as far as what he would get 

4 in return for doing this work, you don't know; fair 

5 enough? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. 

Q. Okay. And what was Dave's experience, if you 

know, in use of a chain saw before this accident with 

Paul at your house? 

A. Stuff I have heard, a project he worked on 

through the course of me living there and physically 

seeing him prune the trees on the property with a chain 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. 

That's about the extent of it. 

With a chain saw? 

Correct. 

With your chain saw? 

No. We didn't have it 

Okay. With his chain saw on his property? 

No. Back when David lived at the house. 

With you? 

On our property when David lived there --

Right. 
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I don't know where he got the chain saw 

2 but he had a chain saw and he done some pruning on the 

3 property and that I have seen him do. 

4 Q. Okay. Okay. And how often was that? Just 

5 the one time or was it repeatedly? 

6 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I would say a handful of times. 

Okay. Over the course of several years? 

Yeah. Correct. 

And that was while he was living with you? 

Yeah. 

And that's the only time you have known him 

12 to use a chain saw other than in 2011? 

13 

14 

15 

16 

17 

18 

19 

A. This goes back in, you know, in say in the 

mid '80s, in the '90s, you know, whenever he would go 

around the yard and prune stuff up with the chain saw. 

Q. Did you have a chain saw at the house at that 

point? 
. .. .,_d -t-"'-,e, e,i,.pe,TR.,r"c ch.:,.;.,,, -s=w.J 

wh,o 17~:l,f Jt C.lo-.:M--ec< Sl,,.e hALJ i ...... --i:---1,,..c:-
/ C B<LSe-.,-....e-,..,-r-:?' 

A. Not mine. You know, he might have borrowed 

one from a friend or he might have had one. I don't 

20 know. 

21 

22 

23 

24 

Q. Okay. In 2011 other than the two evergreen 

trees he was going to take some of the branches down 

off of, did he do -- did Dave do any other work with 

the chain saw on your property in that year? 
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Cut the apple tree down. 

Okay. Anything else? 

No. 

Okay. 

You know, he did a little chain saw work. 

That was about it. That was about it that I 

7 remember. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q. Okay. So the apple tree and the two 

evergreens, those are the only chain saw work he was 

doing at your house in 2011, correct? 

A. That I remember. You know, I'm trying to 

remember because I know Paul took some scrap from the 

front yard from a maple tree. 

Q. 

A. 

Q. 

A. 

Yeah. Your wife said just to -­

And --

Go ahead. 

And I don't remember if he used the chain saw 

18 to cut them pieces up a little further but I don't 

19 remember that. ·· 

20 Q. What your wife said was a tree company took 

21 that tree down. 

22 A. Yes, they did. 

23 Q. Let me finish. And left some stumps or 

24 sections and Paul and Dave cut those sections up so 
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1 Paul could have firewood. That's what she said. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. I --

Q. You don't know? 

A. I know Paul took the wood, the bulk of the 

wood. 

Q. 

A. 

Who cut it up, you don't know? . . 1 
. .\- A . -..i,....,,le.. - ,.,o 

....,.-l"l u ·,t..., _ I)~ \l I (".\r.e..D ,'Z.od L-"''i~ f.,..) 

No. - 1 I" · C.,.i,-,.:,.~ Se<-""' W'<-6 uS GD· 

Q. Okay. So the only time you know that Dave 

used a chain saw on your property in 2011 was the two 

evergreens that he was cutting branches off at the 

time Paul was hurt and the one apple tree? 

A. 

Q. 

Yes. 

Okay. I think Paul's accident was June 28, 

2011. Do you know that to be true or not? 

A. You know, it sounds -- but I don't know. 

Q. Do you know what day of the week it was? 

A. No. 

Q. Okay. You were retired so you would have not 

been working. Would you have been home at the time? 

A. 

Q. 

injury? 

A. 

Q. 

Yes. 

What were you doing at the time of Paul's 

I was in the house. 

Doing what? 
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A. Watching TV. 

Q. Okay. Was that -- Do you know about what 

time Paul's accident occurred that day? 

A. I don't remember. 

Q. If you were watching TV when his accident 

occurred, would that have been pretty much what you 

were doing for most of the day prior to leading up to 

his accident or were you doing other things in the 

house? 

A. I was in the house. I am trying to 

remember I might have walked around a little bit, 

you know, and then I was in the house. 
'"0, l\ 13 ur",::.J"" B ,..."'..._ /,...,,5, 
i 0 +"- .e 3 e...-<>I ,el'\. 

Q. Did you ever go outside the house while Paul 

and Dave were in the backyard working? l . ,-+...-"'(e.a! + ]?u.,..,.. d. 
\( 

.11 f',:,o -r---
A. No. ( 

[:: _ fh J s e ~ ""' ,,,, 15_,d. e;A . 
L_,- '\5 ,t<..--& 1,.. ~5 ' cl 

it be fair to say that day of Paul's 

accident before his injury, you don't know who was 
,3'1;:,._,_ ;.,,..<{ 0--r-7 <:. '-\: 1.J. « c~' '1 

doing what type of work, wher;:;, when or how?~ l~""' :...--s,:.......; • 
/ C if'--C'- -i,, 

~ ,1 Df><-/ 
A. That's true. 

Q. Okay. And you never viewed at any time prior 

to Paul's injury what they were doing back there in 

the backyard, correct? 

A. That's correct. 

Q. Do you know what -- I know that you said Dave 
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Yes. 
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A. 

Q. And I think Carolyn then said ultimately once 

5 the limbs were down, you were going to have the tree 

6 company come out and cut the big base of the tree 

7 down, right? ~ 

8 e:~;=>"'"e-'s"--.-;:r----·l,-t t 
9 Q. so Dave's task was really just to take the 

10 branches off the base of the tree, right? 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yeah. 

All the way up? 

No. No. It was too high.-

So just up to a certain level? 

Yes. Yes. 

Okay. How high, do you know? 

You know, I want to say, I don't know, 15, 20 

some fee~. You know, I don't know. It was tall trees. 

1 9 That's all I am saying. 

20 Q. And the limbs at the bottom are bigger than 

21 the limbs at the top, right? 

22 A. 

23 Q. How wide -- if you have an estimate, how wide 

24 are the limbs, the branches, coming off the evergreens 
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1 at the bottom of the trees? 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

to be, 

that. 

Q. 

A. 

Q. 

Oh, they had to be in the base of it had 

I don't know, four or fiv(.___feet,.,something like 

1-c..., -e., - II 
c,.::, o'-' I J, 13"~ 1--l--e.. 

How wide around? . to.,.:, c,0 -'t"'k' 5 · :W tioc> P 
/ t" 1,l,rvO {.)) c,_, S I 

Oh, wide around, inch and a half in diameter. 

Okay. All right. And do you have any idea 

of how many total branches needed to be cut down by 

Dave? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Okay. Was it more than 20? 

Oh !-Yeah. (Probably.) - -----\ 
There was a lot of them? 

Probably, yes. -
Do you know when he started this work in 

relationship to the day of the accident? A- Dr.) 

~ The day b~ fJ6\-;~e--o..?w°fc:~"'~ S,t--~sj J 
Q. Okay. Do you know how many hours he worked 

the day before? 

20 A. Maybe an hour and a half, a couple hours I 

21 think. I really don't remember. 

22 Q. Okay. So after working the day before, there 

23 would have been branches already on the ground, right? 

24 A. Correct. f;/J L> f!!F-
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And did you know Paul was coming over to help 

No. 

Did you know who invited him over? ,......--, 
<") 

No_,-y.4-J-e...' 

6 

7 

Q. Okay. Did you even know he was on your 

property when --

8 

9 

A. 

Q. 

Yes. 

Let me finish the question. Did you even 

10 know Paul was on your property by the time he got 

11 hurt? 

12 

13 

14 

A. 

Q. 

A. 

15 his dog. 

16 

17 

Q. 

A. 

18 there. 

19 Q. 

Yes. -· How did you know he was on the property? 

Because I seen him out in the yard. I petted 

You mean when he arrived? 

Sometime through the course when he was 

Oh, because I asked you before if you ever 

20 saw them work during the process of their work and you 

21 said no, so. 

22 A. I didn't see them working but I petted his 

23 dog. 

24 Q. Oh, so you knew he was there because his dog 
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was there? 

Q. You didn't know he was there by seeing him? 

A. Yes. I seen him on the property_. 

Q. All right. When he got there or during the 

course of the day? 

A. I don't know when the exact time he arrived 

but I looked out in the yard and there was him and his 

dog. 

Q. Okay. And did you go outside when you saw 

him there? 

A. Maybe I was outside or something. I don't 

remember coming in and out but --

Q. This is what I am trying to understand, you 

said you never saw what they were doing. 

A. Right. - l.... ; -e. 

Q. Paul and Dave, so I am assuming what did the 

dog come inside and that's when you petted him or when 

did you pet the dog? 

A. They were working behind the garage and I 

·-didn't go behind the garage where they were working but 

if you come up to the back -- the back of the house, 

before you go around the garage, that's where I saw 

David, Paul and the dog. I went outside, petted the 
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1 dog, said hi to Paul and I went back in the house. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. All right. So you were only outside a minute 

or two? -(Ive',,., D; ) ( ,v ev<, 
./ 'd ~ e .J. # -f} ,;:;JS1 -e, · 

A. Yeah. Not long. ...._. --- o~ vs.ed P&~L ywe 
'[3,c,.,e,.le.. ~ v..-5, d-e, 

Q. Okay. And you went out there specifically to 

pet the dog and say hi to them or for some other 

reason? 

A. 

of trash. 

Q. 

You know, I might have been taking out a bag 
~ s •v-"--e,,...,"' r-~; ~ ke R ec...s0 A-. 

I don't remember. - 1 -rg
0

',( .-s b:s.._bfedl'? 

Okay. And where you saw Paul and Dave, were 

they engaged in the tree work at the time or had they 

taken a break? What were they doing? 

A. No. No. Just chitchatting. 

Q. Okay. So this is before they began work that 

day, during the midst of their work, do you know? 

A. 

Q. 

A. 

Q. 

I couldn't tell you. - t.i'{. 

Okay. What time was this, do you know? 

No. I don't remember. 

Do you know how long Paul was at the property 

already by the time you went back to pet the dog and 

say hi to him? 

A. No. 

Q. Okay. Where you saw them was that in the 

area that they would have been working to cut the tree 

.... 
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1 down 

2 A. 

Q. 

A. 

No. 

3 or was that somewhere else? 

4 It was in -- It was like by the driveway and 
5 the work was in the back of the -- towards the back of 
6 

7 

8 

9 

10 

11 

12 

the yard. They were in the 

back door of the back porch. 

Of the house. 

Correct. 

by the -- say around the 

Q. 

A. 

Q. Why were they there in relationship to the 

work they were doing? Do you have any idea? 

A. No. I don't know what they were doing. They 
13 were standing there talking and the dog was sitting 

14 there. 

15 

16 

17 

18 

19 

20 

Q. 

A. 

All right. Your wife was inside? 

Yes. - L,--c_ 

Q. Did you know your wife ever to go outside 

while they were working that day? 

A. She might have -- ~d. 

Q. Did you know if your wife was ever outside 
21 that day of Paul's injury before his injury? 

22 A. I don't keep track of her. 

23 

24 

Q. 

A. 

So the answer is you don"t know? 

I don' t know. ~ L~-e.. 
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So when you went outside, 

you met up with them kind of at the rear of the house? 

A. Yes. 

Q. But they were not engaged in the work at the 

time, right? 

A. 

Q. 

A. 

Q. 

Right. 

And you pet the dog and went back inside? 

Yes. 

Okay. And that's the extent of your time 

outside the house prior to Paul's injury to your 

knowledge? 

A. Yeah. 

Q. Okay. So you don't know who was doing what 

that day, when and how, fair enough? 

A. Yes. I don't know. - 'LI.-..:_ 

Q. As far as Dave and Paul, you don't know who 

was doing what -- whose tasks were what tasks or what 

they were doing, fair enough? 

A. I don't know. I don't know. 

Q. Is that fair enough then? 

A. That's -- I don't know. Correct. 

Q. Okay. What is your first knowledge or notice 

of Paul's accident then? 

A. I heard some commotion and I ran outside and 
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they were getting in the vehicle to go to the -- to get 

patched up. 

Q. 

A. 

To go to the hospital? 

Yeah. 

Q. Okay. So was Paul's arm already wrapped? 

A. You know, I am trying to remember if my wife 

was getting him a towel or something like that. I 

don't know but all I know is they were beelining it for 

the -- a vehicle.-1y2,<JG 

Q. Okay. So they were on their way from the 

house to the car? 

A. Yeah. Yeah. So I might have caught a 

glimpse of them by the back door going to the -- I am 

trying to remember and then something about -- oh. 

Yeah. 

my dog. 

Q. 

A. 

Q. 

I did hear him say from the vehicle please watch 

Okay. Paul said that? 

Yes. Yeah. 

It was Paul's dog? 

A. Yes and I believe he was already in the 

vehicle when he yelled out the window that. 

Q. 

A. 

Q. 

Okay. So they were already basically gone -­

Yeah. 

You didn't have a chance to talk to them, 
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1 right? 

2 
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8 
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10 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

A. I did not talk to them. 

Q. So by the time they were leaving for the 

hospital in the car that you saw, you didn't know what 

happened other than there must have been some injury? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Correct. 

Did you know who was injured? 

Yes. Paul. 

How did you know that? 

My wife said Paul is injured. 

Did she say how he got injured? 

No. 

Okay. After he left, Paul left with Dave to 

the hospital, when did you next see Paul and Dave? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

When they came back from the hospital. 

How many hours later? 

It seemed like three, four. 
~,t2.·J~ 

.,,,-1 

And did you speak to Paul and Dave? 

Yeah. 

What did they say? 

Well, they weren't talking too much. I asked 

22 Paul how he is feeling. He said I am a little sore and 

.23 I asked David, you know, and Dave says not too good. 

24 You know, he says -- weren't in a very talkative mood. ,-.--
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Not too good meaning Paul wasn't too good or 

2 what? 

3 A. Well, Paul basically just came back and he --

4 I am trying to figure out how he got home. Maybe 

5 Mike 

6 

7 

8 

9 when 

10 said 

11 

12 

Q. 

A. 

Q. 

they 

I 

A. 

Q. 

am 

I am not evening asking that right now. 

Okay. 

My ~estion is: What did Paul and Dave say 

arrived home at the hospital? You said Paul 

sore. Then David --

David really wasn't talking at all. 

Did either of them discuss how the accident 

13 occurred with the chain saw? 

14 A. Nci. No. -

15 Q. How long were they back at the house? 

16 Short Were they only there for a short period of 

17 time? 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yes. 

And did they both leave again? 

I am trying to remember how he got home. 

I'm not asking how anybody got home. I am 

asking once they arrived home with Paul and Dave, they 

then left again or don't you know that? 

A. You know, I don't remember if he came back to 
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1 our house or he came back to his house. 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Who is "he"? Who, Paul? 

After the emergency room. 

Who? 

Paul. 

Who is "he"? Okay. 

I don't remember if he came back to our house 

or I qon"t remember if David drove him directly home to 

his house. I don't remember that. I am trying to 
1 0 remember that. __.: · 

11 Q. Okay. All right. So when -- You would not 
12 have talked at least 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Wait a minute. I do remember now. He did 

come back to our house and I asked him how you doing 

and he says okay. And then --

Q. Who is "he"? I don't know who you are 

talking about. 

A. 

Q. 

A. 

am o)<ay. 

Q. 

A. 

Q. 

Paul, the guy that got hurt. 

Paul said I am okay? 

I asked him how are you doing? Paul said I 

Okay. Did he say anything else? 

No. 

And then what did Dave say? 

- L 5=,·c,( 
' . _..,- r-< ~c, I "'-") 

t, ·ve, 
)Vo+o· 
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Dave didn't really talk. - ;::e,.-/e-'""""'---> o...\re-.,,_d.-f Cle,, 
u P~ Fe-el""'fl &vi:. l+'f. 

Okay. How long did they stay home? 

A minute or something. He was collecting on 

Okay. Then what did they do? 

Let's see. Mike McArtor picked the dog up. 

Maybe he took Paul, too. I don't remember. 

Q. 

A. 

Q. 

All right. 

I don't remember. 

At least what Carolyn says is that Dave and 

Paul drove away to fill his prescription and then Dave 

came back alone. 

A. 

Q. 

A. 

Q. 

You know, they could have. They could have. 

So you don't know that? 

Right. 

Okay. All right. So by the time Dave 

17 returned home, whether Paul was with him or not, you 

1s don' t know? 

19 A. I don't know. 

20 Q. Okay. Did Dave tell you -- now this is still 

21 the same day of the accident? Did Dave tell you how 

22 the accident occurred? 

23 A. No. --- T,t-.J h v/ ?_ 
24 Q. Has Dave ever described for you how the 
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accident occurred? 

A. Yeah. 

Q. When? First time. 

A. Probably a day or so later. 

Q. What -- So a day or so after the accident, 

Dave had a conversation with you? 

A. Yeah. 

Q. What did he say? 

A. He says -- How did it go? He stuck his 

arm 

Q. Who is "he"? I need names so I know who you 

are talking about. 

A. Hang on. Hang on. He said that Paul stuck 

his ar:Ql-

Q. Wait. Stop. Dave said that Paul --

MR. BARCH: Try to use names when you are 

referring to the people. That's all he is asking. 

THE WITNESS: Okay. David said that when working 

with Paul, somehow Paul did something wrong and got 

his arm cut. or 5 o L.....,+-e r P""--V .: cl- F o(c,.,._<.J I 4 .\-- .J 
w<>...i 0 ,.,t-- ~ {c'4b{-l1'~<-/ exv--J S+¢.,l"-e<{ 
.J,;;l ;s . ?:+ch. 've....'--' \ p/J. ~o,....e...+k~n.r. ,J'f)ry BY MR. MAST: 

Q. 

A. 

Q. 

Did he explain what he did wrong? 

No. He really didn't. 

Did he say that he got his arm cut on the 
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1 chain saw? 
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15 

16 

17 

18 

MR. BARCH: "He," David? 

MR. MAST: You got me. 

THE WITNESS: David said he got his arm -- .Paul 

got his arm cut on a chain saw. 

BY MR. MAST: 

Q. But David didn't specify how or what he did 

to get cut? 

A. No. No.,,,-

Q. Okay. Did Dave ever specify to you at any 

other conversations about what Paul did and why it 

caused him to get cut by the chain saw? 

A. 

Q. 

No. 

So other than that first conversation with 

Dave where he just described generally that Paul did 

something wrong to get cut --

A. 

Q. 

Yeah. 

-- did you have any other conversations with 
19 Dave about how the incident occurred? 

20 

21 

22 

23 

24 that? 

A. 

Q. 

A. 

Q. 

No. -
Was that the only time? 

Basically, yeah. 

Okay. Dave never got more specific than 
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A. No. - 5-e-e....-t.j ,,,J cl --
Q. All right. So any time you have talked to 

Dave it's always been, well, Paul did something wrong 

to get cut but he didn't specify anything more than 

that? 

A. 

Q. 

A. 

No. 

Is that correct? 

Yes. He didn't want to talk about that, and 

9 he wasn't 

10 

11 

12 

Q. 

A. 

Q. 

Is that correct what I just said? 

Correct. 

Okay. Did you ever talk to Paul about how 
13 the accident occurred? 

14 A. No. · 

15 Q. Since the accident, have you ever talked to 
16 Paul? 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Yes. 

How many times? 

Maybe -- I am trying to think here. That may 

be once since the accident happened I have seen him in 
)._-b;r-..ee..+ly A-£~~.,.. i-1-osp,+,".J~ the grocery store. &.-V'--

Q. Is that the one you talked about earlier 

23 today? 

24 A. Correct. 
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Q. Where you just said hi to him? 

A. Correct. 

Q. So since Paul's accident at your house with 

the chain saw, you have only spoken to him once and 

that was at the supermarket when you said hi to him 

and he said hi to you and that was it, right? 

A. 

remember. 

You know, I think he did come over. I don't 

I think he did come over and I asked him, 

you know, how you doing or something like that and it 

was probably a week or so after. 

Q. Okay. Let me go back then. My question was 

how many times have you spoken to Paul since the 

accident. Your answer is twice, right? 

A. Probably twice. 

Q. Okay. The first time is one week after the 
16 accident where Paul came over to the house, correct? 
17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And who was present? 

My wife. 

Okay. And Paul? 

Yes. 

Okay. And what -- How long was Paul there? 

A couple minutes with his dog. 

And what did Paul say to you or either of 
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you? 

A. Well, you know, basically said I am going 

along. Everything is fine and, you know, my wife said 

how you doing and exchanged pleasantries and that was 
• .,_, 1_,M, ,1,,,,P-G"-

about it . - -(\,,.,.!> '--' '"' n "f' 

Q. Okay. Now, this is kind of what I'm wanting 

to find out. Paul has obviously -- at least to me 

obviously, has had some follow-up treatment and has 

had some difficulties with his arm because of this 

accident. Okay. Are you aware of that or not? 
• ? 

have heard that, yes . - -p,eoA v..>"#1.rO \ 
A. I 

Q. Okay. So when you say a week afterwards 

he said I am doing fine, are you saying that 

everything is great? He is not having 

A. Well, he seemed to be 

that 

Q. Let me finish the question. Are you saying 

that he related to you that everything is great, he is 

having no problems or was he just trying to exchange 

pleasantries and say yeah, everything is okay? 

MR. BARCH: I just object to the form of the 

21 question but go ahead if you understand it. 

22 THE WITNESS: When the guy said he is fine, I 

23 thought he was healing well and meant I am doing fine. 

24 
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1 BY MR. MAST: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q. Okay. Did he describe for you what he meant 

by fine other than use the word --

A. No. No. No. 

Q. -- other than use the word fine in response 

to your inquiry? 

A. 

Q. 

A. 

Q. 

No. He didn't describe fine. 

Okay. Did he say I am pain free? 

No. 

Did he say I am back to normal or anything in 

that regard? 

A. 

Q. 

Paul, how 

A. 

Q. 

No. 

Okay. Did he ever describe for you, again 

the specifics of his accident occurred? 
,,J 5 ~ b A"/ /'rS 11-c ,:_,/cf._ e~ ._,, po,r, /2.,:lruie.,tJ 

No - 'f,el!F; ,,_. f 
• f!-fZ..&p,, -M,,,e,., #o~pi /.., 

After that couple minutes at your house, he 

17 left and you only saw him one other time, that was at 

18 the supermarket where you exchanged hi's and that was 

19 it? 

20 

21 

22 

23 

24 

A. 

Q. 

Yes. 

And that was the one you described earlier on 

in this deposition when you met him at the grocery 

store? 

A. Yes. 
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Okay. And you never spoken or talked to Paul 

other than those two times since the accident, 

correct? 

A. 

Q. 

Yeah. 

All right. I think I am -- Oh, wait. I 

wanted to ask you since I got these photographs, I 

might as well get these marked. I will just mark one 

of them because they are all the same. 

(Whereupon, Deposition Exhibits 

1, 2 and 3 were marked and 

dated.) 

BY MR. MAST: 

Q. Okay. I just marked three exhibits. The 

first one is a photograph we took today of the chain 

saw that's on the table in front of you, correct? 

A. Uh-huh. 

Q. Yes. I need you to verbalize the answer yes. 

A. Yes. 

Q. Okay. Is that the chain saw you have talked 

about over the course of your deposition today? 

That's the chain saw that Dave was using at the time 

of Paul's accident? 

A. 

Q. 

Yes. 

And that's the chain saw that you purchased 
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earlier in the year new from Menards, correct? 

A. 

Q. 

Yes. 

Okay. And Exhibit 2, is that a true and 

accurate copy of the manual for that same chain saw 

you purchased? 

A. I believe so. 

Q. And Exhibit 3 I believe is some additional 

paperwork that came with it as well as the receipt on 

the top, correct? 

A. I assume so, yes. 

Q. Well, take a look. I need you to make sure. 

Is that what that is? Just take a look through all of 

those documents in Exhibit 3 just to make sure those 

were all documents that came with the purchase of the 

chain saw. 

A. 

Q. 

Yes. They came with the chain saw. 

So all of the materials, Exhibit 2 and 3, all 

18 those materials came with the purchase of the chain 

19 

20 

21 

22 

23 

24 

saw, correct? 

A. 

Q. 

Yes. 

Okay. And they are all accurate copies of 

those documents, correct? 

A. Yeah. 

MR. MAST: Okay. Thank you. That's all I have. 
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1 MR. ACCARDO: I do not have any questions. 

2 EXAMINATION 

3 BY MR. BARCH: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Just earlier when Mr. Mast was asking you 

about what you knew about Dave's experience with a 

chain saw, you mentioned that he did some pruning of 

trees. You saw him do that around your home? 

A. Uh-huh. 

Q. Yes? 

A. Yes. 

Q. Then you also said you heard some stuff about 

him using chain saws? 

A. 

Q. 

Yes. 

And when you say you heard some stuff about 

him using chain saws, what were you referencing? 

A. I was referencing to him through the course 

of the years when he was living there when I was living 

there when he was out helping friends and coming back 

home and saying something like I did some work for -­

pruning some trees on some people's property or, you 

know, helping a friend out. 

Q. Okay. So And to the extent David may have 

had some experience with a chain saw away from your 

home, you wouldn't know about that, you weren't there; 



Dulberg 008361

Page 49 
1 is that fair? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

True. 

And at any time prior to Mr. Dulberg being 

injured on June 28, 2011, did you have any reason to 

be concerned about the manner or method that David was 

using the chain saw? 

A. 

Q. 

No. I had no concern. 

At any time that day or the day before, did 

you go out there and tell him how you wanted him to 

use the chain saw? --/A~~~---
~u tell him how you wanted him to go 

about tending to the trees, the 

~ 
Q. Is it fair to say that you left all the 

cutting and the decisions on what to do and how to do 

it up to David? 

A. ~-!------

Q. And with respect to what David and Paul may 

have talked about, if anything, that day, how they 

were going to go about using the chain saw, what they 

were going to do with respect to those trees, you 

weren't part of any of that? 

A. True. I was not part of any of it. 

/.fot-~ b,' Va..v·d Lvie,,c,..J ,_µkc,_+ ,' fbJ'6i',-l-,s lutS,_,rl-e.d Dorl e '2 

I 
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MR. BARCH: That's all I have. 

MR. ACCARDO: I don't have anything. 

MR. MAST: All right. 

MR. BARCH: We are going to -- We are just going 
5 to reserve. Carolyn is going to look at her 

transcript. I will give you a chance to read it, too, 
7 before it's final. 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE WITNESS: Okay. 

(FURTHER DEPONENT SAITH NOT.) 

l,J 0-- 5 e e- r- 0 ti "- c._, { I""' v-.!) J 4-,;;;, S+,:;--'/ ,. '/V J!_ eo,,.,,, 
LJ ,'+k 3; It ()vr,',,__j bepos)f:c:Jt1? 

;[ s --f'k.:, ;-f ov-,v( ? 
{;f,:, fie..,<,,. j s;,p,,..--e, o-f-- tJ, ·,, tff,-/6.tb-,,,r-?;, r 
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IN THE CIRCUIT COURT 

FOR THE 22ND JUDICIAL CIRCUIT 

McHENRY COUNTY, ILLINOIS 

PAUL DULBERG, 

Plaintiff, 

vs. 

DAVID GAGNON, 
Individually, and as 
Agent of CAROLINE 
McGUIRE and BILL McGUIRE 
and CAROLINE McGUIRE and 
BILL McGUIRE, 
individually, 

Defendants. 

) 
) 
) 
) 

) No. 12 LA 178 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
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I, WILLIAM McGUIRE, being first duly sworn, on 

oath say that I am the deponent in the aforesaid 

deposition taken on March 20, 2013; that I have read 

the foregoing transcript of my deposition, and affix 

my signature to same. 

WILLIAM McGUIRE 

Subscribed and sworn to 
before me this day 

, 2013 of 

Notary Public 
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C E R T I F I C A T E 

I, Paula Ann Erickson, Certified Professional 

Reporter, Registered Professional Reporter and Notary 

Public, do hereby certify: 

That the witness in the foregoing deposition 

named was present at the time and place therein 

specified; 

That the said proceeding was taken before me 

as a Notary Public at the same time and place and was 

taken down in shorthand writing by me; 

That this transcript is a true and accurate 

transcript of my shorthand notes so taken, to the best 

of my ability. 
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I further certify that I am neither counsel for 

nor related to or employed by any of the parties to 

this action and that I am not a relative or employee 

of any counsel employed by the parties hereto or 

financially interested in the action. 

Dated this 

of 

Certified Shorthand Reporter 

Registered Professional Reporter 

License No. 084-003899 

Notary Public 

o+L ' day 

, 2013. 



Dulberg 008366



Dulberg 008367

MENARDS - FOX LAKE-1400 S . ·u . S . HWY 1 2 FOX LAKE, IL 60020 
KEEP YOUR RECEIPT RET!JPJl POLICY VARIES BY PRODUCT TYPE 

Unless noted beloi'i allmiable returns for ltems on this receipt will be in the form of an in ·store credit voucher if the return is· done after Oll/20/11 

.1111111 11111! 111111 HI 111111 ll l!ll II I l lllll. 
Sale Transaction 

16" 3SCC 1JlAINSAW MT * 2391612 

TOTAL 
TAX AT 7% 
TITTAL SALE 
CASH 
CHANGE 

f01AL SAVINGS 50.99 
TOTAL NUMBER OF IfEKS; 1 

TD 
199.00 

199.00 
13.93 

212.93 
220.00 

7.07-

TD = 30 day over the counter exchange pro<lucts may be returned or exchanged· within 30 days Df purchase with a receipt. No returns, refunds,: exc.'.lnges, or credits will be issued without-a receipt. After 30 days,· mercllandise may be sent out for repair at the Guests·expense, unless covered under ,;arranty. 
THANK YOIJ, YOIJR CASHIER, VICKI 
1898 05 u983 05/22/i 1 01: 12PM 3118 



D
ulberg 008368

-: I.·. 

'· 

1111 ' 

~it'\\ 
t;·'d- . 

BUS.INESS REPLY MAIL flRST-ClASSMAIL PERMllN0 •. 18 . WOOSTEROH . : : POSTAGEWILL BE PAID BY ADDRESSEE 

.· •9M6~.tiii~ i> . . ·. . · ... - 770 SPRUCEST • ·· · · - · :woqstrlltR'OH 44691-9939 . - . 

.• I ,lul, 111 l,Uul ,I,,, 11 Ill ,ln ,;, 11,, U, I.I 11, I I nl 
,_.'t'~, ~ .... ,;, ~-"' ,,,...,, --~ .... ~, ... ~·-:· ,,_ ..... ~:-.,.., --·-:•....,. .. -,')'• ·•··• -··-·•·, .._.....,,., ,~·-··· ,·-

<,;;. 

,; ~-

WO POSTAGE NECESSARY ·. IFMAllED · 
INTHE 

•· UNITED SfAT!;S 

· ... •' . ": .~:;j_,• ""'·:""--

' t 



Dulberg 008369

-sJ!e+ap 1eqµn; JOJ. 1enuew s,1euMo ')(-)elJQ 
(s.mo4 ooc) (s;no4 su) (s.mo4 os) 

pua)X3 □ aJE!PE>twaJUJ □ airuapoV\J 0 
:asn 6UIMOl!OJ a41 JOJ ll.re!Jdwro SUO!SS!W9 aq O:J. pa!m-JOO S! au,6ua S!lJ.l. 

UOfJJ1J[od SSeJ 01_•: , ___ ,_, ... , ·rv a!fll&MO/ 0CLJ.. ;Et/ON 
. - UEE>J:) jSOV\J 

oi 8 ~ Z . 0 

\ l . I \ 
£ S! eut6ue S!4l JO xepu! J!e a41._ 

1aqe7 x-apu1 J!\f 
'-----.;...;..;....;...,;.,;...--' 1 

lLII.Op)JWJq Sl-llld Jno M(l!A Ol «lS!l Sl-llld ~lll.IjSilll!,, UQljl Plll1 ::,ln,d "lJl JO do1 "lJl P? ,.':)::l!AJ::>s,, no :lJ::l!I::) 
UIO~'JgModo~1g·MMM 

:i!S!A sired dn )JOOI Ol pw UO!}UUUOJU! ;)JOUl .IO;{ 

GD'.3:-'l OSI .IO Gd ::,::,ds OSVf llU!l;);)Ul l!O lU::lf!?A"!TIOO .IO I!O "fO,fo-z r:os @O::fe "U!TIU::iZ 2lll!sn 

r:os x1w 'IIO/'l~il~ 

PRODUCT REG1STRAnoN CARD-FICHE D'ENREGISTRATION DU PRDDUIT /JG~ CUSTOMER COPY - COPIE POUR LE CLIENT TARJETA DE REGJSTRO OE PRODUCTO 88001001288 PARA a. CLIENTE 
PUACHASrrNAME AND ADDRESS-NOM DIJ CUENT Er ADAESSE-NOMBRE COMPRADORY DIRECC!ON IMPORTANT: I, the undersigned {Customer) confirm the LU i t l a.\/1'\ .Mc.. G,-......:::u-e- fonowing: The Operator's instrucjion booM.imited warranty l O 1}-! r.::J, t-_~d e..1/" 1:_u ~ ,r1.11C I Certifica:l:e containing safety precautions was received with the purchase of the unit Tisted on this warranty registration card . . . , €,!All.: • -::i:;. • ~ I have also been shown the basic safe operation and ooJitrols MODEL • MODELE-MODao 0. :>'6 C.u..-.i 11) 

of the unit p-urchased. I am aware of the causes and consequences of kickback: and am aware 1hat tf:le chain brake fart 3 S-DO can reduce injuries if properly maintained. 
I have read and understand the above .=gortant statement. SERIAi.NUMBER-NUMERO DESEFIIE· MPJRICIJI.A The faDure 10 complete and return this does not diminish 1_ <J. J/ /) :2 OD 2. 'j_ fc the customers warranty rights-. 

IMPORTANT.: Je, soussigne/e \flient'e), confirme que le Manuel 
PUFICHASEOOE-DATE D'ACIW ·FECl-!A OE COMPRA 

d'utilisation et d'enlretien/ ertiffcat de garantie contenant sc-;;;.d--tl Jes consignes de secunte m'a ete remis avec la machine indiquee sur ce cou~n de garanfie. Je declare eg'alement PRIMAAY USE {ONE ONLY): ~ PERSOJIW. & CONSUMER-PERSONELLETIIBE PRIVE· PRIVADO avoir ete instruit sur precautions de securtte de base et les lllllJSIITTON PRINCIPAL; BUSINESS & COMMEAClAL • PRO!'ESSIONELLE-PROFECIONAL principales commandes de la machine achetee. _Je connais UTil..lV,'.l10N PRINCIPAL: D RENTAL· LOCATTON-AUQIJIDAOO les causes et Jes consequences du recul et je sllis conscient que le frein de cha1ne peut reduire les risques 9'accidents s'1I DEALER NAMEAND SIGNATIJFIE-NOM DfSTRIBVmlR ET SIGNATURE-NOMSREDJSTR!BUDORY AFIMA 
est correctement entretenu. j\i\.e..-\'\A.,-l"ct '5 . Je declare avoir ID et compris-la d8claration ci-dessus. Les conditions generales de garantie ne sont pas remises Pl /)I) s . LL-5 . It(,:-'( IJ. "' en cause si le client omet de completer et de renvoyer ce 

Foi /...c...,v,e_,. ::1.-;...... f, tiO ,J.(} ' 
coupon. ,, .. 
JMPORTANTE: B irrfrascrito (Cliente) confirma lo Que sigue: COMPLEfE IF PURCHASIN6 A CHAINSAW -:-COMPLBER EN CAS D'ACI-IAT DETRONc;oNNEUSE ha recibklo manual de instrucciones y fa carta de registro de COMPLEJ"AR SI COMPRA UNA MCJTOSIERRA 
producto que contienen las med-idas de se9uridad con la EFCO BAR l.ENGHr • LONGEURGUIDE EFCO 
compra de la maquina nominada en esta tar.1eta de registro lARGO BARRA EFOO 
de garantfa.. Tambien me han demostrado la operaci6n segura 
y Jos controles basicos de fa maquina. Estoy enterado de las EFCO CHAIN.TYPE-1YPE DECHAINE EFCO causas y de las consecuencias deJ contragolpe y que el treno TIPODE,-~ENAEFCO ~ ,r ,lj,.;.. cadena~e reducir las lesiones se si mamiene com:ctamente. rJ-. /;f • - • .a.00, 

He lei o y entendido las detlaracJones importan'tes antes PURCHASER SlGNAiURE-SIGN.mlRE DU 0..IENT ~ FIRMA CUENl"E dichas:.. 
La falta de comtetamenlo y devolnti6n de-las tarietas no disrnlmzye sgs erechos de ,garanUa. 
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For California only: 
EMAK USA Incorporated California Exhaust and Evaporative Emissions Control Warranty Statement 

Your Warranty Rights and Obligations 

The California Air Resources Board (CA.RB) and EMAK USA Incorporated are pleased 1o explain fue emissions control system's warranty on your 2010 and later small off-road equipment engine. 

In California, new equipment that uses small off-road-engines must be designed, built, and equipped 1o meet fue S1ate's stringent anti-smog s1andards. EMAK USA Incorporated must warrant fue emissions control system on your small off­road engine for the period listed below provided there has been no abuse, neglect or improper mainteuance of your small off-road engine. 

Your emissions control system may include parts such as: 

Air filter, Carburetor, Air Purge, Choke (Cold Start Enrichment System), Control Linkages, Intake Manifold, Magnefu or Electronic Ignition System (Ignition module), Spark plug, Catalytic Converter (if applicable), Fuel Tank, Fuel Cap, Fuel line, Fuel Line Fittings, Clamps, Fasteners. 

Where a warrantable condition exists, EMAK USA Incorporated will repair your small off-road equipment engine at no cost to you including diagnosis, parts and labor. 

Manufacturer's Warranty Coverage: 

This emissions control system is warranted for two years in California If any emissions-related part on your equipment is defective, the part will be repaired or replaced by EMAK USA Incorporated free of charge. 

Owner's Warranty Responsibilities: 

As the small off-road equipment engine owner, you are responsible for performance of the required maintenance listed in your instruction manual EMAK USA Incorporated reco=ends that you retain all receipts covering maintenance on your small off-road equipment engine, but EMAK USA Incorporated cannot deny warranty solely for the lack of receipts or your failure 1o ensure the performance of all scheduled maintenance. 

As the small off-road equipment engine owner, you should however be aware that EMAK USA Incorporated may deny you warranty coverage if your small off-road equipment engine or a part has failed due 1o abuse, neglect, or improper maintenance or unapproved modifications. 

You are responsible for presenting your small off-road equipment engine 1o an authorized Efco servicing dealer as soon as the problem exists. The warranty repairs should be completed in a reasonable amount of time, not 1o exceed 30 days. If you have any questions regarding your warranty rights and responsibilities, please contact an EMAK customer service represen1ative at l-800-800-4420 or you can write to 

EMAK USA Inc., 770 Spruce Street, 
Wooster, Ohio 44691 
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LIMITED WARRANTY CERTIFICATE 
EMAK USA warrants this product from the time of purchase to be free from defects in materlal and workmanship under no'rmaf use and maintenance, subject to the periods, {imitations and_ exclusions listed below. 

WARRANTY PERIOD: USAGE 
PRODUCT RENTAL PROFESSIONAL PERSONAL ANO OR COMMERCIAL CONSUMER Chainsaws and ~esaws 3 months 2 years 5 years 

Line trimmers / Brushcutters 3 months 2 years 5 yearn 
Blowers (handheld & backpack) 3 months 2 years 5 years 
Hedge Trimmer 3 months 2years 5years 
Cut-Off Saw 3 months 3 months 3 months 
Earth Auger 3 months 2 years s years 
Stick Edger 3 months 2 years 5 years 

The cost of the drive shaft and electronic ignition module and the respective installation labor cost will be covered under the warranty titne pertod as defined aoove for an Efco Une trimmers / brushcutters, hedgetrimmer and chainsaws. The material' cost only of the drive shaft (exciuding models ll270TR, 8271TR, PT2500 and PTX2500) and electronic ignition modules will be for the rrte of the unit for the original purchaser except for rental use whidl is 3 months. The labor costs for the installation of the electronic ignition module and drive shaft after the warranty period defined above will be the responsibility of the originaf purchaser. 

SEE ATTACHED EMAK SPA FORM Personal Use: Personal, non-institutional, and non-income producing use. 
Commercial Use: Business, commercial, institutional or income producing use. 
Rental Use: Rental income producing use. 
EXCLUSIONS: 
THIS WARRANTY DOES NOT EXTEND TO PARTS AFFECTED OR DAMAGED BY ACCIDENT, NORMAL WEAR, FUEL CONTAMINATION OR DETERIORATION, USE IN AN APPLICATION FOR WHICH THE PRODUCT WAS NOT DESIGNED ORANYOTHER MISUSE, NEGLECT, INCORPORATION OR USE OF UNSUITABLE ATTACHMENTS, PARTS OR FUELS/LUBRICANTS/FLUIDS, UNAUTHORIZED ALTERATION, IMPROPER MAINTENANCE/ SERVICE, IMPROPER OPERATION NOT IN ACCORDANCE WITH THE INSTRUCTION MANUAL, OR ANY CAUSES OTHER THAN DEFECTS IN MATERIAL OR WORKMANSHIP OF THE PRODUCT. 

Additionally, this warranty-does not apply to: ~ parts and compooents not supplied by EMAK USA, and any trade accessory or engine which is separately warranted by another manufacturer and not manufactured by EMAK USA; items or service required when performing normal and regular maintenance (e.g., valve adjustments, spark plugs, filters, lubricants, starter cords, carburetor adjustments, engine tune-ups, sharpening, etc.); 
damage caused by pressure or steam deaning the unit; repairs made necessary by dirt, abrasives, moisture, rust, corrosion, fuel deposits, carbon deposits, oil deposjts, or other similar conditions. 

DISCLAIMER OF CONSEQUENTIAL DAMAGE AND LIMITATION OF IMLIED WARRANTIES: THIS WARRANTY IS IN LIEU OF ALL OTHER EXPRESS WARRANTIES. EMAK USA DISCLAIMS ANY RESPONSIBILITY 

FOR LOSS OF TIME OR USE OF THE PRODUCT, COMMERCIAL LOSS, OR ANY OTHER INCIDENTAL OR CONSEQUENTIAL DAMAGE. ANY IMPLIEO WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY OR OTHERWISE, APPLICABLE TO THIS PRODUCT, SHALL BE LIMITED IN DURATION TO THE DURATION OF THIS LIMITED WARRANTY. Some states do not allow limitations on how long an implied warranty lasts and/or do not allow the exclusion or limitation of incidental or consequential damages, so the aboVe exclusions may not apply to you. This warranty gives you specific legal rights. You may also have other righls, which vary from -e to -e. . 
WHAT EMAK USA WILL REPAIR OR REPLACE UNDER WARRANTY: 
The warranty period begins on the dale of purchase. EMAK USA, acting through lls authorized dealers, shall replace free of charge any parts proven defective in material or workmanship. All parts replaced under warranty will be considered as part of the ortglnal product and any warranty on those parts wm expire coincident with the original product warranty .. 

TO OBTAIN WARRANTY SERVICE: To make any claim· under the warranty, proof of purchase of the product in the form of the invoice or receipt showing the date of purchase and product serial number must be presented to the authorized dealer for warranty service. 
EMISSION CONTROL SYSTEMS WARRANTY COVERAGE: California and Federaf Emission Control Systems - Warranty The U.S. EtNironmental Protection Agency (EPA), the California Air Resources Board (GARB), and EMAK USA are pleased lo explain ·the Emission Control System Warranty on your model year 2006 or later nonroad or small off-road englne. In California, new small off­road engines must be designed, built and equlpped to meet the state's stringent anfi-smog standards. In other stales, new 1997 and later model year nonroad engines must be designed, bull! and equipped, at the time of sale, to meet the U.S. EPA regulations for small nonroad engines. The nonroad engine must be free from defects in materials and workmanship which cause tt to fail to conform with U.S. EPA standards tor the flrst two years of engine use from the date of sale to the ultimate purchaser. EMAK USA must warrant the emission control system on your nonroad or small off-road engine for the peliod of time fisted above provided there has been no abuse, neglect, improper maintenance, or unapproved modifications of your nonroad or small off-road engine. Your emission controJ system may include parts such as the carburetor or fuel injection system, the ignition system, the catalytic converter. Also included may be hoses, belts, and connectors and other emission related assemblies. Where a warrantable condifoo exists, EMAK USA will repair your nonroad or small off-road engine at no cost to you, including diagnosis {ff the diagnostic worl< is pertonned at an auttiolized dealer), parts, and labour. 

MANUFACTURER'S WARRANTY COVERAGE: The 1995 and later small off road engines are warranted for two years in Cafrromia. In other states, 1997 and later model year small off road engines are also warranted for two years. If any emission-related part on your engine is defective, the part will be repaired or replaced by Emal< s.p.a free of charge. 

OWNER'S WARRANTY RESPONSIBILITIES: a} As the small off road engine owner, you are responsible for the performance of the required maintenance listed in the owner~s manual. Emak USA recommends that you retain all receipts covering maintenance on you small off road engine, but Emak USA cannot deny warranty solely for the lack of receipts or for your failure to ensure the performance of all scheduled maintenance. Any replacement part or service that is equivalent in perfonnance and durability may be used in non-warranty maintenance or repairs, and shall not reduce the warranty obligations of the engine manufacturer. 
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Carburetor Adjustment 
Before adjustlng the carburetor, clean the starter cover vents as shown in Illustration Fig. 85, and air filter as shown in Illustration Fig. 86, refer to Operation-Starting Unit and Maintenance-Air Filter Sections for details. Allow the engine to warm up prior to carburetor adjustment. 

This engine is designed and manufactured in order to comply with EPA (Environmental Protection Agency) Phase 2 regulations. The carburetor is factory set and should not require adjusting. The carburetor will permit only limited adjustment of the "L • (Low Jet) and "H" (High Jet) needles (Fig. 87). Any adjustment should be done by a Servicing Dealer. Under no ciroumstances should the "L" (Low Jet) and "H" (High Jet) needles be forced outside the range of adjustment. 

WARNING: Serious damage can occur to the engine if improper adjustments are made to the "L" and ~H" needles. Do not force the "L" and "H". needles outside the adjustment range in such case tile engine will not run in compriance with emissions regulations. 

Idle Speed Adjustment 
• If the engine starts, runs, and accelerates but will not idle; turn the idle speed screw "T" clocky;ise to increase idle speed (Fig. 87). 
• If the chain turns at idle, turn the idle speed screw ''T" counterclockwise to reduce the idle RPM and stop the chain movement. If the saw chain still moves at idle speed, contact a Servicing Dealer for adjustment and discontinue use until the repair is made. 

Fuel Filter 
Check the fuel rater (F, Fig. 88) periodically. Replace it if contaminated or damaged. 

Air Filter 

A WARNING: Do not clean filter in gasoline or other £ll flammable solvent to avoid creating a fire hazard or producing harmful evaporative emissions. 
Unscrew the screws on the cover (G, Fig. 89), remove air filter cover {HJ and check the air filters (1-L, Fig. 89A) each day. Filter (L): snake it and clean it with a soft brush. Filter (I) clean with degreaser, wash with water and blow from a distance with compressed air. Reinstall the air filters. Place the air filter cover onto the chain saw. Tighten the air filter cover screws securely. A used air filter can never be completely cleaned. It is advisable to replace your air filters with a new one after six month of operation. 

CAUTION: Never run the engine without the air filters, serious damage could result. Make sure the air filters is correctly placed in the air filter cover before reassembly. Always replace damaged filters. Do not clean a filter with a brush. 
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Starter Unit 
Use a brush to keep the cooling vents of the starter assembly free 
and clean of debris (Rg. 90)_ 

WARNING: The coil spring is under tension and 
could fly apart causing serious injuri11S. Never try to 
disassembly or modify it 

Engine 
Clean the cylinder & flywheel fins with compressed air or a brush 
periodically (Rg. 91 ). Dangerous overheating of engine may occur 
due to impurities on the cylinder. 

WARNING: Never run the saw wHhout all the parts, 
including the drivecase cover and starting housing, 
securely in place. Because parts can fracture and 
pose a danger of thrown objects, leave repairs to the 
flywheel and clutch to trained Servicing Dealers. 

Spark Plug 
This engine uses a NGK BPMRBY with .02• (0.5 nim) electrode gap 
(Fig. 92)_ Use an exact replacement and replace every six months 
or more frequently, if necessary. 

WARNING: Never test the ignition system with 
ignHion wire connector removed from spark plug or 
with unseated spark plug, since uncontained 
sparking may cause a fire. A loose connection 
between spark plug terminal and ignition wire 
connector in the boot may create arcing that could 
ignHe combustible fumes and cause a fire. 

Use only resistor type spark plugs of the approved range. 
Factors such as: 
- too much oil in fuel mix; 
- dirty air filter; 
- unfavourable running conditions, e.g. operating at part load; 

may result in rapid deterioration of the spark plug. 

Spark Arresting Muffler 
The chainsaw is provided with a Spark Arrester System p_n. 
50240109 (Rg. 93) complying with the requirements of SAE J335 
standard; you can check the p.n. of the Spark Arrester System on 
the muffler itself. 

A WARNING: A faulty or altered spark arrester system 
~ screen can create a fire hazard. 

Through normal use the screen can become dirty and should be 
inspected weekly and cleaned as required. 
To clearr. 
• Allow the muffler to cool. 
• Remove the spark arrester screen screw (B). 
• Remove the spark arrester screen (A) p.n. 50240155. 
• Clean and inspect the spark arrester screen. If the spark arrester· 

screen is damaged, faulty or deteriorated, replace the screen. 

33 
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cubierta. Ponga la cubierta del filtro de aire en la motosierra Apriete firrnemente el mando de la cubierta Un filtro de aire utilizado nunca se puede fimpiar por complete. Se recomienda sustittiir los filtros de aire por otro nuevo tras seis meses de funcionamiento. 

PRECAUCION: No ponga nunca el motor en marcha sin los filtros de aire, ya que se pueden producir dafios importantes. 
Compruebe que los filtros de a ire esta correctamente colocado en su cubierta antes de volver a rnontat1o. Sustituya siempre el filtro si esta daiiado. No limpie el filtro con un cepiflo. 

Unidad de motor de arranque 
Utilice un cepillo para eliminar los residuos que haya en las . salidas de refligeraci6n del conjunto de motor de arranque (Fig. 90). 

/A ADVERTENCIA: El resorte de la bobina. esta bajo £ll tension y podria safir despedido provocando lesiones graves. No intente nunca desmontarto ni mo<flficat1o. 

Motor 
Limpie peri6dicamente las aletas del volante y de! cilindro con aire comprimido o con un cepilfo (Fig. 91). Si hay impurezas en el cilindro, es posible que el motor se sobracaliente de forrna peligrosa 

Bujfa 

ADVERTENCIA: No ponga nunca la rnotosierra en marcha sin estar todas las piezas ,;orrectamente colocadas en su sitio, incluyendo la cubierta de la carcasa de transmisi6n y el alojamiento de arranque. Puesto que las piezas se pueden romper y safir despedidas, los trabajos de reparaci6n del volante y el embraguelosdeberea6zarpersonal deun concesionario de servicio con la forrnaci6n adecuada. 

Este motor utiliza una bujia NGK BPMRSY con una separaci6n de las puntas de! electrode de .02" (0.5 mm) (Fig. 92). Utilice una bujfa de repuesto exactamente igual a la original y sustituyala cada seis meses o con mayor frecoencia, si es necesario. 
ADVERTENCIA: No someta nunca el sistema de encendido a pruebas con el conector del cable de encendido desconectado de la bujia o sin estar correctamente puesta la bujia, ya que las chispas no contenidas pueden provocar un incendio. Una conexi6n floja entre el terminal de la bujia y el conector del cable de encendido en la funda puede generar formaci6n de area, que puede inflamar los .gases combustibles r provocar un incendio. 

Utilice solamente bujias de tipo resistor de gama homologada. Factores tales como: 
- Demasiado aceite en la mezcla de combustible; - Altro de aire sucio; 
- Condiciones de funcionamiento desfavorables (por ejempio, funcionamiento con carga parcial); · 
Pueden provocar que la bujia se deteriore rapidamente. 



Dulberg 008375

l 
• Barra gufa doblada. 
• Railes agrietados o rotos. • Ranes abiertos. 
Ademas, las barras gufa que tengan una rueda dentada en la punta se deben lubricar peri6dicamente con una jeringa de engrase para aumentar su vida util. Gire_ la barra guia y compruebe que los orfficios de lubricaci6n (T) y la ranura de la cadena (SJ no tienen impurezas. 

Ajuste del carburador Antes de ajustar el carburador, limpie las salidas de ventilaci6n de la cubierta de! motor de arranque como se muestra en la Fig. 85 y el filtro de aire como se indica en la Fig. 86. Para obtener mas informaci6n, consulte las secciones de funcionamiento (unidad de arranque) y de mantenimiento (filtro de aire). Deje que el motor se caliente antes de ajustar el carburador. Este motor esta diseiiado yfabricado para cumplirlas regulaciones de Fase 2 de la EPA (Agencia de protecci6n del medio ambiente de EE.UU.}. 8 carburador se ha ajustado en fabrica y no debe requerir ning(in ajuste. El carburador solo pennitira realizar un ajuste limitado de las agujas "L • (chorro bajo) y "H" {chorro alto). Los ajustes se deberan realizar en un concesionario de servicio. Las agujas "L • (chorro bajo) y "H" (chorro alto) no se deberan forzar para fijar1as fuera de! rango de ajuste bajo ninguna circunstancia 

ADVERTENCIA: El motor puede sufrir dafios importantes si se realizan ajustes inadecuados en las agujas "L" y "H". No fuerce las aguja.s "L" y "H" para fijarlas fuera del rango de ajuste; en tat caso, el motor no funcionara en conformidad con las regulaciones sobre emisiones. 

Ajuste de la velocidad de ralentf • Si el motor arranca, se pone en rnarcha y acelera pero no se pone a ralenti, gire el tornillo de velocidad de ralenti "T" en el sentido de las agujas del reloj para aumentar la velocidad de ralenti (Fig. 87). 
• Si la cadena gira al ralenti, gire el tomillo de velocidad de ralenti "T'' en el sentido contrario a las agujas de! reloj para reducir las RPM de ralenti y parar la cadena. Si la cadena sigue moviendose a velocidad de ralenti, p6ngase en contacto con un concesionario de servicio para su ajuste, y no utilice la unidad hasta que se haya rea/izado la reparaci6n. 

Filtro de combustible 
Compruebe peri6dicamente el filtro de combustible (F, Fig. 88). Sustituyalo si esta contaminado o daiiado. 

Filtro de aire 

ADVERTENCIA: No limpie el filtro con gasolina u otros disofventes inflamables a fin de evitar que se cree el peligro de incendio o que se generen emisiones de evaporacion perjudiciales. 
Desenroscar las tomillos de la cubierta (G, Fig. 89), retire la cubierta (H) y cornpruebe las filtros de aire (1-L, Fig. 89A) cada dia. Filtro (L): sacudir1o y limpiar1o con un pineal suave. Filtro (Q: Hmpiar con desengrasante, lavar con agua y soplar a cfistancia con aire comprimido. Vuelva a instaJar las fiJtros de aire en la 

1fl~ 
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• Rails fendilles OU casses. 
• Rails etires. 
En outre, !es guide-cha1ne equipes d'un pignon en leur pointe doivent etre lubrifies periodiquement a !'aide d'une seringue a huile afin de rallonger leur duree de vie. 
Retournez le guide-cha1ne et verifiez que !es orifices de lubrification {n et la gorge de chaine (SJ sont exempts d'impuretes. 

Reglage du carburateur 
Avant de proceder au reglage du carburateur, nettoyez !es ou"ies d'aeration du couverc!e de demarreur comme indique dans la Fig. 85, ainsi que le filtre a air comme indique dans la · Fig. 86. · Reportez-vous aux sections Fonctionnement-Demarrage de la machine et Entretien-Flltre a air pour de plus amples details. Laissez chauffer le moteur avant de proceder au reglage du carburateur. Ce moteur est conyU et fabrique conformement aux reglementations de Phase 2 de !'EPA (Agence de protection de l'environnement). Le carburateur est regle en usine et ne necessite nonnalement aucun reglage. Ce modele de carburateur ne pennet que le reglage des aiguilles "L" (gicleur bas) et "H" 
(gicleur haut). Tout reglage dolt ._etre effectue par un service d'entretien agree. 
Ne forcez en aucim cas !es aiguilles "L" (gicleur bas) et "H" (gicleur haut) hors de leur plage de reglage. 

AVERTISSEMENT: Un reglage incorrect des aiguilles 
"L" et "H" peut entrainer de graves degats au niveau 
du moteur. Ne forcez pas les aiguilles "L" et "H" hors 
de !eur plage de reglage sous peine de rendre le 
moteur non conforme a la reglementation relative 
aux emissions polluantes. 

Reglage du ralenti 
• Si Je moteur d8marre, toume et acc016re mais ne tient pas le 

ralenti, tournez la vis de reglage du ralenti "T" dans le sens des aiguil!es d'une mon!re pour augmenter le ralenti (Fig. 87). 
• Si la chaine tourne au regime de ralenti, tournez la vis de 

reglage du ralenti "T" ans le sens inverse des aiguilles d'une 
montre pour reduire le regime de ralenti et stopper la rotation de la chaine. Si la cha1ne continuer a tourner au regime de 
ralenti, contactez un service d'entretien agree pour proceder au reglage et n'utilisez pas la machine tant que la reparation 
n'a pas ete effectuee. 

Filtre a carburant 
Controlez le filtre a carburant (F, Fig. 88) periodiquement. Remplacez-le s'il est contamin9 ou endommage. 

Filtre a air 
AVERTISSEMENT: Ne nettoyez pas le iiltre a air a 
l1essence ou avec tout autre produit inflammable 
afin cPeviter tout risque d(incendie ou de g8n8rer 
des vapeurs nocives. 

Devissez les vis du couvercle (G, Fig. 89), deposez le couvercle du filtre a air (H) et controlez les fil!res a air (1-L, Fig. 89A) quotidiennement. Filtre (L): secouez-le et nettoyez-le avec un pinceau souple, Filtre (Q: nettoyer a !'aide du degraissant, !aver a 

67 
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l'eau et souffler de l'air comprime a une certaine distance. 
Remontez les filtres a air dans le couvercle. Posez le couvercle 
de filtre a air sur la tronc;,onneuse. Resserrez fermement les vis du 
couvercle de filtre a air. 
Un filtre a air usage ne peut jamais etre completement nettoye. 
II est recommande de remplacer le filtre a air apres six mois 
d'utilisation. 

MISE EN GARDE: Ne faites jamais toumer le moteur 
sans Jes filtres a air au risque de l'endommager. 
Verifiez que Jes filtres a air est correctement loge 
dans le couvercle de filtre a air avant proceder au 
remontage de l'ensemble. 
Remplacez toujours un filtre a air endommage. 
Ne nettoyez pas le filtre a l'aide d'une brosse. 

Demarreur 
Eliminez les debris accumules au niveau des oui"es d'aeration du 
demarreur a !'aide d'une brosse (Fig. 90). 

AVERTISSEMENT: Le ressort a enroulement est 
sous tension et p8ut 11sauter 11 

· a tout moment, 
entrainant de graves blessures. Ne tentez jamais de 
le demonter ou de le modifier. 

Moteur 
Nettoyez periodiquement Jes ailettes du moteur et du volant­
moteur a· l'air comprime ou a l'aide d'une brosse (Fig. 91). Les 
impuretes incrustees sur le cylindre peuvent entrainer une 
surchauffe dangereuse du moteur. 

AVERTISSEMENT: Ne faites jamais fonctionner la 
tronc;:onneuse si toutes les pieces ne sont pas 
correctement montees, notamment le couvercle du 
carter d'entrainement et le carter du demarreur. 
Dans la mesure oil les pieces peuvent se casser et 
voler en eclat, faites reparer le volant-moteur et 
l'embrayage a un reparateur agree. 

Bougie 
Ce moteur utilise une bougie NGK BPMR8Y avec un espacement 
entre les electrodes de 0,5 mm (0,02 pouce) (Fig. 92). Remplacez­
la par une bougie identique tous les six mois ou plus frequemment 
si necessaire. 

AVERTISSEMENT: Ne testez jamais le systeme 
d'allumage alors que le connecteur du cable 
d'allumage est debranche de la bougie ou si la bougie 
n'est pas montee dans son logement, au risque de 
produire un jaimssement d'etincelles non controle qui 
peu, entrainer un risque d'incendie. Une mauvaise 
connexion entre la borne de la bougie et le connecteur 
du cable d'allumage au niveau de la coiffe peut 
gell0rer un arc elecbique susceptible d'enflammer 
les vapeurs de carburant a Porigine dtun incendie. 

Utilisez exclusivement des bougies antiparasites de la gamme 
prSConisOO. 
Les facteurs tels que:, 
- un exces d'huile dans le melange de carburant; 
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Paul Dulberg 

4 
1 PAUL R. DULBERG, 1 

2 

3 

4 

5 

6 

2 being first duly sworn, was examined and testified as 

3 foTiows: 

4 EXAMINATION BY MR. ACCARDO: 

5 Q. Sir, would you please state and spell your name 

6 for the record? 

7 A. Paul Dulberg, D-u-1-b-e-r-g. 7 

8 MR. ACCARDO: Let the record reflect 8 

9 this is the discovery deposition of Paul 9 

10 Dulberg taken pursuant to notice and continued 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

from time to tine, taken in accordance with 

the Rules of Civil Procedure of McHenry 
County and the Rules of the Supreme Court 

of the State of Illinois and any other 

applicable local court rules. 

Good afternoon, Mr. Dulberg. My name 

11 

12 

13 

14 

15 

16 

is Perry Accardo. I'm going to be asking 17 

you some questionstoday. 18 

MR. BARCH: Is this your notice? 19 

MR. ACCARDO: Did you issue the notice? 20 

I thought I did. If you want to do it, 21 

that's fine. 22 

MR. BARCH: Well, I mean, if you issued 23 
one-

5 
MR. ACCARDO: (Interrupting) I'm not 

sure whose notice it is. 

MR. BARCH: I thought it was mine. 

MR. ACCARDO: I'm sorry, I assumed it 
was mine, but if you want to do ii. 

MR. BARCH: I mean, sooner or later we 

both need to ask the questions. 

MR. ACCARDO: If you want to do it, 

that's fine. 

MR. BARCH: Let's go forward. 

MR. ACCARDO: All right. 

MR. BARCH: We'll pick up where 

Mr. Accardo left off. We're taking this 

deposition pursuant to an agreement of the 

parties, a notice and in accordance with 

the Illinois Code of Civil Procedure. 

We're going to do what is a called 

discovery deposition. I'm sure your attorney 

talked to you about it. It's a fancy word 

for a question-and-answer session. Hopefully 

we will ask questions that you hear and 

understand. And then if you do hear and 

understand the question, it's our expectation 

you answer truthfully. All right? 

24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

6 
THE WITNESS: Yes. 

MR. BARCH: Couple of things to keep 

in mind as we go along. There is a lady over 

there to your left taking everything down 

that we're saying, so it will be important 

when we do have a conversation that we use 

words. Here in Midwest we use a lot of 

uh-huhs, uh-uhs and shoulder shrugs. During 

conversation it's easier to interpret face 

to face, but it doesn't translate well to a 
record. Okay? 

THE WITNESS: (Indicates affirmatively.) 

MR. BARCH: So if you happen to do that, 

one of us in the room may ask you to clarify 

what you mean. All right? 

THE WITNESS: Okay. 

MR. BARCH: And the other thing to do 

is some of the questions that come out may 
be easy to interpret or anticipate, and 

witnesses, for whatever reason, have a 

tendency to want to get the answers out and 

may start talking over the question. You may 

not do that, but if you happen to start 

talking or giving an answer before the whole 

7 
question is out, I may ask you to stop, okay, 

so I can get the whole question out and then 

we'll give you a chance to get your whole 

answer out. All right? 

THE WITNESS: (Indicates affirmatively.) 

MR. BARCH: The same is true of me. If 

I start a question before you finish your 

answer, please tell me. I want to give you 

a chance to get your whole answer out. Fair 
enough? 

THE WITNESS: Yes. 

MR. BARCH: You might hear the word 

objection at some point. That would come 

from one of the attorneys not asking you 

questions. If you hear the word objection, 

you should stop your answer or don't even 

begin one and then look to your attorney for 

direction as to how to proceed. Okay? 

THE WITNESS: Yes. 

MR. BARCH: This is not an endurance 

test. If you need to use the restroom, get 

a drink of coffee, whatever you need to do, 

just let us know. Okay? 

THE WITNESS: Yes. 
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8 10 

1 EXAMINATION BYMR. BARCH: 1 Q. How do you spell McArtor? 

2 Q. Could you please state your full name for the 2 A. M-<:-A-r-t-o-r. 
3 record? 3 Q. Does Mike stm reside with you and your mom? 

4 A. Paul Dulberg. 4 A. Yes. 

5 Q. Middle name? 5 Q. Tell me a little bit about your educational 

6 A. Raymond. 6 background. Did you finish high school? 

7 Q. Where do you reside? 7 A. Yes. 

8 A. 4606 Hayden Court. 8 Q. Where? 

9 Q. Did you say Hayden? 9 A. Johnsburg. 

10 A. Hayden. 10 Q. When did you finish? 

11 Q. How do you spell it? 11 A. 1988. 

12 A. H-a-y-d-e-n. 12 Q. Did you move on to college? 

13 Q. And that's in McHenry? 13 A. Some college. 

14 A. Yes. 14 Q. Tell me a little btt about that. 

15 Q. The incident we're here to talk about did not 15 A. I took a few years. I never finished. 
16 take place on your property; is that true? 16 Q. Where did you enroll? 

17 A. True. 17 A. MacMurray College. 
18 Q. Where is 4606 Hayden Court in relation to 18 Q. Was that a communtty college or a four-year? 

19 1016 West Elder? 19 A. Private college down in Springfield, Illinois. 

20 A. They are in the same neighborhood. 20 Q. You say you took a few years. Could you be more 

21 Q. Are they adjacent properties? 21 specific if you can? One? Two? Three? 

22 A. No. 22 A.· Two. 
23 Q. Are we talking like houses away? Blocks away? 23 Q. Did you acquire an associate's degree? 

24 Miles? 24 A. No. 

9 11 
1 A. Less than a minute and a half by car. 1 Q. What was your major? 

2 Q. Can you see the 1016 West Elder property from 2 A. I believe it was political science. -~ ', · 

3 your property? 3 Q. And any particular reason you left? ' ·-· ' 
. . 

';,; 

4 A. No. 4 A. I had to go home. . 
5 Q. Okay. And what is your date of birth? 5 Q. What was the reason you had to go home? To care 

6 A. 3-19-70. 6 for your mom? 

7 Q. And the incident that we're here to talk about 7 A. Family. 
8 do you recall it happening on June 28, 2011? 8 Q. What was that? 

9 A. I believe that's the date. 9 A. It was family. 
10 Q. How old were you then? 10 Q. And you never went back? 

11 A. 41. 11 A. No. 
12 Q. Are you married, sir? 12 Q. Was that immediately after high school? 

13 A. No. 13 A. No. 
14 Q. Have you ever been marrted? 14 Q. When was it in relation to high school? 

15 A. No. 15 A. It was about three years after high school. 

16 Q. Back in June of 2011 did anybody reside wtth you 16 Q. So earty '90s? 

17 at the Hayden Court property? 17 A. Yes. You made me think about that. 

18 A. Yes. 18 Q. Besides the course work that you participated in 

19 Q. Who? 19 at MacMurray College, have you had any other 

20 A. My mother and a friend, Mike McArtor. 20 college courses at any other school local? 

21 Q. Mom's name? 21 A. I remember once I took a course over here at MCC. 

22 A. Barbara Dulberg. 22 Q. What course was that? 

23 Q. And the friend that was living there? 23 A. I believe it was college algebra. 

24 A. Mike McArtor. 24 Q. Was tt before or after MacMurray? 
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1 A. 
2 Q. 
3 

4 A. 
5 Q. 

6 A. 
7 Q. 

8 A. 
9 Q. 

10 A. 
11 Q. 

12 A. 
13 

14 Q. 

15 A. 
16 Q. 

17 

18 

19 A. 
20 Q. 

21 

22 A. 
23 

24 Q. 

1 A. 
2 Q. 

3 

4 A. 
5 Q. 

6 A. 
7 Q. 

8 

9 A. 
10 Q. 

11 

12 A. 
13 

14 

15 Q. 

16 A. 
17 Q. 
18 A. 
19 Q. 

20 

21 

22 A. 
23 Q. 

24 A. 

Paul Dulberg 

12 

Before. 

Since leaving MacMurray have you taken any 

additional college level course work? 

No. 

Have you had any vocational training of any kind? 

Yes. 

What is the nature of that? 
Heidelberg Academy. _ .;-- '.i 

What is that Heidelberg Academy? 

1 Q. 

2 A. 
3 Q. 

4 A. 
5 Q. 

6 

7 A. 
8 

9 

14 
Rocket design? 

Graphic design. 

Okay. Where did you take those? 

Various locations throughout the suburbs. 

Are we talking like one-week seminar-type 

programs, or is this a -

(Interrupting) Some were serrinars. Some were 

personal where a canpany hired a teacter to come 

in and teach us the new aspecfs of the program. 
Ifs to learn how to run printing presses. 

Where is Heidelberg Academy located? 

When I took it, it was in - I don"t know. It 

was down in the city, a stburb. _ 

10 Q. · lf I'm hearing what you're saying, you were 

Suburbs of Chicago? 

Yes. 

Tell me about that course. Is that just - is 

that pretty short? Long? Is it intensive? What 

is it? 

It's intensive, but it's short. 

When you say short, is it a day? A month? A 

year? 

However long you want to pay to go until you're 

comfortable running. 

How long did you go? 

13 

Two weeks. It was more of a certificate fa me. 

Did you take the vocational training in operating 

printing presses for a particular employer? 

Yes. 

Who was that? 

lntermatic, Incorporated 

Okay. And did you say you received a certificate 

of some sort? 
Yes. 

How would you describe the certificate that you 

received? 

I'm trying to picture it in my head. Ifs a form 

that says that I comple1Bd the work. I haven't 

looked at it in years. 

The training for a particular printing press? 

Yes. 

And what was the name of the printing press? 

It was an SM 74. 

All right. Besides the training certificate for 

the SM 7 4 have you had any additional vocational 

training of any sort? 

Yes. 

And why don't you tell me about that. 

I had several courses in graphic design. 

11 

12 

13 A. 
14 Q. 

15 A. 
16 Q. 

17 

18 

11l A. 
20 Q. 

21 

22 A. 
23 

24 Q. 

1 A. 
2 Q. 

3 

4 A. 
5 Q. 
6 

7 

8 A. 
9 Q. 

10 

11 A. 
12 Q. 

13 A. 
14 Q. 

15 A. 
16 Q. 

17 A. 
18 Q. 

19 A. 
20 Q. 

21 

22 A. 
23 Q. 

24 

trained on how to operate graphic design 

software? 

Yes. 

Was that for a specific employer of any kind? 

lntermatic, ln::orpora1Bd. 

So the graphic design software training and also 

the printing program. What else? Anything else 

that brings to mind? 
That"s it 

When did you have the - I guess strike that 

question. When were you employed at lntermatic? 

I believe i: was 1998 hrough 2008, 2009, 

somewhere in there. I don"t remember the exact 

Are you employed today? 

No. 

When was the last time you were employed, 

starting from today and working backwards? 

Mayof 2011. 

So if I'm hearing what you just said, you have 

not had a job since this incident on June 28, 

2011? • -· 
Correct .,. .-- · --

" - -

15 

And where were you working? What was the job you 

had that ended in May of 2011? 
ltwasforJuskie Printing._. : - _ ~ '."', "'--

Juskie Printing? 

Yes. 

How do you spell that? 

J-u--s-k-i•e Ainting. 

And that ended in May of 2011? 

Yes. 

When did you start at Juskie? 

Years earlier. 

Was it a transition directly from lntermatic to 

Juskie? 

Not direcily, no. 

So it would have been sometime after 2008 and 

2009 when you started at Juskie? 
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Paul Dulberg 

16 18 
1 A. Yes. 1 Q. Soprlorto1998to2008/2009,wheneveryou 

2 Q. Was there any other employer in between those two 2 actually left, you were an employee? 

3 

4 A. 
5 Q. 

6 A. 
7 Q. 
8 A. 
9 Q. 

10 A. 
11 
12 Q. 

13 A. 
14 Q. 

15 

16 A. 
17 Q. 

18 
19 

20 A. 
21 Q. 

22 

companies? 
I had my- I did a side business. 

Tell me about the side business. 

Its name was Sharp Printing, Incorporated. 

Sharp? 
Printing, Incorporated, or Inc. 

Okay. When were you running Sharp Printing? 

Yes. lstartedthatin 1999,andlendeditthe 

year this happened. 

So you ended it in 2011? 

Yes. 
Did you end it before or after the incide~ o~ _ -
June 28, 2011? ~ 

I ended it just before. ,,- . 

So I take it then you're not blaming the demise _ 

or the dissolution of the Sharp Printing, Inc. 

company on this occurrence? 

Correct 
Okay. And then was there a period of time where 

the Sharp Printing, Inc. business overlapped with 

23 your work at Juskie Printing? 

24 A. Yes. 

17 

1 Q. And as you sit here today can you get any closer 

2 

3 

4 

5 A. 
6 

7 

8 Q. 

9 

10 A. 
11 Q. 

12 

13 A. 
14 Q. 

15 

16 

17 A. 
18 Q. 

19 

20 A. 
21 Q. 

22 

23 

24 A. 

in tem,s of your period of employment at Juskie 

other than sometime after 2008 or '9 and then May 

of2011? 

I had - it was a 1099, and I had done work for 

Mark prior to me leaving lntermatic and after. 

It was an ongoing-fype thing. 

Okay. So you weren't actually employed then by 

Juskie? You're not on their payroll, I take it? 

I was 1099. So, no, I guess not 
When you say 1099, are you saying that you were 

an independent contractor? 

Yes. 
So you would do work for them, and they would pay 

you, and you would report the income based upon 

the gross payment? 

Correct 
And did you record that income then and report it 

through Sharp Printing? 
No. That was a self-employment 

Okay. The position you had at lntem,atic, was 

that the 1099 position, or were you actually 

employed? 

It was 1099. After I left lntermatic. 

3 A. 
4 Q. 

5 

6 A. 
7 Q. 
8 

9 A. 
10 

Yes. 
And after that you still did work for them on an 

independent contract basis? 

Yes. 
Okay. Now, the work that you did at lntem,atic, 

what was the nature of your business, your work? 
When I was running the printing presses or when 

I was doing the graphic design? 

11 Q. Whatever you wantto tell me about first. 

12 A. 
13. 

14 Q. 

15 

16 A. 
17 ,Q. 

18 
19 A. 
20 Q. 
21 A. 
22 Q. 
23 

24 

1 

2 A. 
3 

4 

5 Q. 

6 A. 
7 Q. 

8 

9 A. 
10 Q. 

11 

12 

13 A. 
14 Q. 

15 

16 A. 
17 Q. 
18 

19 A. 
20 Q. 

21 

22 A. 
23 Q. 

24 A. 

When I was running the printing presses, it's 

exactly what it is. I ran a printing press. 

How long over that period of 1998 to roughly 

2008/2009 were you running the printing press? 

Until I think it was 2003 or 2004. 

And did you stop working the printing press 

position to take on some other role? 

I was a - yes, in the office. 

And what was that role you took on? 

Graphic designer. 
And that could encompass a lot of things for a 

layperson. When you say you were a graphics 

designer for lntermatic, what kind of work were 

19 

you doing for them? 
I did catalog design, package design, collateral, 

signage, brochures. Everything from business -

everything their company needed. 

For lntermatic? 

Yes. 
So you were in-house - you were doing in-house 

graphics design work for lntem,atic? 

Correct 
You weren't in commercial graphic design or 

anything where your sole business was to do that 

for other companies? 

No.~t ·'ft_,) -- t--\ ,· .. - , .. · . -
And did you take - did yoil"hold. ~-did you have 

a name for that position? 

Graphic designer. 

Did you hold that position then with I ntermatic 

until you left? 

Yes. 
And the graphic design work that you did, was it 

all computer-assisted? 

It was all computer graphics. 

Is it all mouse entry, or is it keyboard entry -

(Interrupting) Mouse and keyboard, yes. 
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1 Q. 

2 
3 A. 
4 Q. 

5 A. 
6 Q. 
7 

8 

9 A. 
10 Q. 

11 

12 A. 
13 Q. 

14 

15 

16 A. 
17 Q. 
18 A. 
19 Q. 

20 
21 A. 
22 

23 Q. 
24 

1 

2 A. 
3 Q. 

4 A. 
5 Q. 

6 

7 

a A. 
9 

10 Q. 

12 Q. 

13 A. 
14 

15 Q. 

16 A. 
17 

18 

19 Q. 
20 A. 
21 

22 

23 
24 Q. 

Paul Dulberg 

20 

- or a combination? And is that the software 

training that you would get from time to time -

(Interrupting) Yes. 

- that you mentioned earlier? 

Yes. 

If there was a new program that came on or new 

version of the program, you would go get trained 

on it? 

Yes. 

I don't want to oversimplify this, but is that 

what you're talking about? 

Yes. 

And then there was a period of time where you 

were doing 1099 work for lntermatic and also for 

Juskie Printing? 

Yes. 

Doing the same type of stuff? 

Yes. 

When you worked at Juskie, was that also work for 

Juskie itself, or was it for customers of Juskie? 

Juskie is a print broker, so it was for its 

customers. I worked for him, but ..• 

All right And since June 28 of 2011 I take it 

you have not done any graphic design work 

21 

whatsoever? 

I have tried. 
When you say you have tried, what did you try? 

I tried using a keyboard and a mouse. 

And when in relation to June 28, 2011 did you 

attempt to use a keyboard or mouse to do graphics 

design work? 
I would say probably two or three months after 

that incident. 

Was that for Juskie? 

Who did you try and do work for? 
I'm trying to remember his name. New person. 

Mike Thomas. 
What kind of business does Mike Thomas have? 

I can't recall the name of the business right now 

but I can tell you the type of business. He did 

scratch-off game pieces. 

For like a lottery company or something? 

Yes. But it wasn't lottery. It was where 

companies wanted to give away a TV to their 

employees, and they'd give them all scratch cards 

and see who won, stuff like that. Promotions. 

When you say you tried to do some work for Mike 

1 

2 A. 
3 

4 Q. 

5 

6 

7 A. 
8 Q. 

9 

10 

11 A. 
12 

13 

14 

15 Q. 

16 

17 

18 

19 

20 

21 

22 A. 
23 Q. 

24 

1 

2 A. 
3 Q. 

4 

5 

6 A. 
7 

8 

9 Q. 

10 

11 

12 A. 
13 Q. 

14 

15 A. 
16 Q. 

17 

1a A. 
19 Q. 

20 

21 A. 
22 Q. 

23 

24 A. 

22 

Thomas, what did you attempt to do? 

I tried to do the graphic design for the scratch 

cards. 

Okay. And if you could elaborate on that more, 

are you actually coming up with a concept or a 

picture that is going to be printed on the card? 

Yes. 

And were you given parameters as to what they 

wanted it to look like, and you were trying to 

draw it, replicate it? 
I would get the parameters, what size they wanted 

me to do it, and it was my job to come up with 

the concept and the design. They had input on 

what they thought they wanted it to be. 

And, again, I'm not trying to oversimplify what 

you were doing, but I get the impression as a 

layperson you're trying to come up with a picture 

that would be on the computer screen that would 

then be a concept you could flow past the 

customer to see if it would work for the scratch 

game? 

Correct 
And that's the program you used to do that which 

requires a series of key entries and mouse 

23 

clicks? 
Key entry and mouse, yes. 

What was it about - two or three months after 

this incident what was it that you were unable to 

do? 
Type. I could finger peck. I couldn't type 
anymore. Grabbing a mouse isn't exactly working 

either. 
Okay. And so you were only able to finger peck 

after this? That was one impairment or 

impediment to the job, correct? 

Yes. 

And then you said something about the mouse. 

What is it about the mouse that is the problem? 

Grabbing it. 

All right. So you tried that two to three months 

after the incident, correct? 

(Indicates affirmatively.) 

What is it exactly - which hand are you 

complaining about, by the way? 

My right hand. 

Right hand. And what is it about the right hand 

that impedes your ability to type with it? 

It doesn't work right. It hurts. 
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1 Q. And you're saying it doesn't work right and it 1 Q. When you try to extend your arm straight out, it 

2 hurts. Is that the same problem that affects 2 hurts? 

3 your ability to use a mouse? 3 A. Yes. 

4 A. Yes. 4 Q. And when you try and pull it in as far as it will 

5 Q. Is your left hand problematic in any way? 5 go, it hurts? 

6 A. It is, yes. 6 A. Yes. In between it's pretty good. 

7 Q. What is wrong with your left hand? 7 Q. You have seen some doctors concerning your left 

8 A. They call it tennis elbow or something. 8 elbow? 

9 Q. Okay. What have you been told this tennis elbow 9 A. Yes. 

10 is? 10 Q. Who have you seen on the left elbow? 

11 A. He said it's something about a tear in the muscle 11 A. Dr. Sagerman. ·' ;: . , , , , 

12 or ligament or something. 12 Q. Where is Dr. Sagennan located? 

13 Q. And which part of your arm? 13 A. He has two offices; one in Vernon Hills and the 

14 A. Elbow. 14 other in - it's down near Northwest Community. 

15 Q. And are you connecting that to the events of 15 I don't know the name of the town. 

16 June 28, 2011? 16 Q. What is Dr. Sagerman's first name? 

17 A. They said that it is the natural -wlfirt1; the 17 A. Scott. 

18 word he used - the doctor used? He said it's 18 Q. And have you seen anybody else for the left elbow 

19 perfectly natural that because of having to use 19 tennis elbow problem you have just explained to 

20 my left arm for everything, that it's overused. 20 us? 

21 Q. When did you begin having problems with your left 21 A. No.-, '· 

22 arm? 22 Q. What kind of treatment have you had on the left 

23 A. About two months ago. It got real acute about 23 elbow? 

24 two months ago. I was having little issues 24 A. I just started physical therapy. 

25 27 
1 building up to it, but then it got real acute. 1 Q. All right You have seen a doctor concerning the 

2 Q. When you say "acute," it became real problematic? 2 left elbow then. Have you ever heard the doctor 

3 A. Strong, yes. 3 use the word extension? 

4 Q. What kind of symptoms did you get with the left 4 A. He uses words I don't understand all the time. 

5 hand two months ago? What flared up exactly? 5 Q. Flexion? Have you ever heard the word flexion? 

6 A. That side of my elbow (indicating), the outside 6 A. He may have. 

7 (indicating). 7 Q, But that doesn't register for you, though, what 

8 Q. Just for the record, you held your left arm 8 those mean? 

9 across your body and pointed to the outside part 9 A. No. I showed him where it was. He knew right 

10 of your elbow? 10 away. He just - that's ... 

11 A. Yes. 11 Q. So far you have talked about -

· 12 Q. ls that a fair description? 12 A. (Interrupting) He ran a couple of tests. He 

13 A. Yes. 13 said, ''This is what you have." 

14 Q. And was it painful? 14 MS. FREEMAN: Wait for the question. 

15 A. Yes. 15 Q, You talked about you extending your arm and 

16 Q. Do you still have the range of motion? It's just 16 pulling it back toward you. That hurts at the 

17 painful? 17 extreme ends, correct? 

18 A. It's the range of motion that hurts when you 18 A. Yes. 

19 extend it out or pull it all the way in like 19 Q. What about turning the wrist palm up and palm 

20 you're going to eat. 20 down? Does that hurt in the elbow area? 

21 Q. So it's painful as you're going through range of 21 A. In the extended, yes. 

22 motion? 22 Q, And which position makes the elbow hurt? Is it 

23 A. The center range is fine. It's the extensor all 23 palm up or palm down or both? 

24 the way out and all the way in. 24 A. Palm down, fingers up. 
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28 

Have you heard the phrase supination, pronation? 

Those words I don't know. 

Okay. So other than with your arm straight out 

at full extension and palm down, that is when you 

describe it hurts, correct? 

Fingers up (indicating). 

So you have to - you're closing your hand? 
Fingers up (indicating). 

So the wrist is pointed up as well? 

Yes. 

All right. So you have got your arm out at full 

extension and your wrist tilted with your fingers 
reaching upward? 

That hurts. 

That hurts? 

Yes. 

And can you think ofany other part of the range 

of motion of the elbow or I guess in combination 

with the hand that causes pain? 

There are so many things that happen that I do 

that sets it off. Just from putting on your 

jacket to all sorts of - I mean, grab a coffee 

cup and bend the wrist the wrong way when you 

tum it. I can't explain. 

29 
Okay. What are you wearing on your left wrist 

today? 

They gave me a splint to wear. 

And is it something that it's hard plastic where 

you can't move your wrist, or is it a band of 

some sort? 

It's got a metal plate in here. I think it's 

metal - metal, plastic. 

The metal or plastic plate goes from ihe palm to 
the wrist? 

Yes. It holds the wrist up at an angle. 

Does it prevent you from putting your wrist down? 

Down or up. 

Or up. Has anybody talked to you about carpal 

tunnel syndrome? 

They said that it's - that this is like that. 

The tendons are torn or something. I don't know. 

Okay. And how soon after June 28, 2011 was it 

before you started noticing symptoms with your 

left arm? Because this is the first notice - I 

haven't seen it in any of the records I have 

received. 
It started bothering me this past fall, and I 
didn't really -1 didn't even think about it 

1 

2 

3 

4 

5 

6 

7 

8 Q. 
9 

10 A. 
11 Q. 

12 

13 A. 
14 Q. 

15 

16 
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18 Q. 
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21 

22 

23 
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12 

13 

14 

15 A. 
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17 

18 A. 
19 Q, 
20 

21 A. 
22 

23 Q. 
24 

30 
until -1 mean, it bothered me, but I said 

something to Dr. Sagerman two visits ago and/or 

- sony - yes, I think it was two visits ago, 

and he ran me through range of motion tests and 

did some stuff, and he said this is perfectly 

natural. It can be treated. This is what, you 

know, it is. 

When you say last fall, we're talking about the 
fallof2012? 

Yes. 

Other than the physical therapy, have you had any 
injections in the elbow? 

No. 

On the right arm you went and had an EMG study 

where they check the nerves that go through your 

arm? 

Yes, they did some tests. 

Did they do the EMG test on the left arm as well? 
No. - . ,:· · ··· _ - ,. ,-·· + · 'ic , \:, \ 

What test do you recall them doing on the left 
arm other than just taking it through range of 

motion and touching it and doing things of that 
nature? 

That was it. It's new, so we're going to hope 

31 

physical therapy does it, you know. 

And so based upon what he saw, this Dr. Sagerman 

then, so far he's put you on physical therapy? 

Yes. 

Are you on any medications fur the left elbow -

(Interrupting) No. 

MS. FREEMAN: Paul, l just want to 

remind you to wait until he gets his question 

out, okay, and then just listen to the 

question. Okay? 

So that is where we're at now with respect to the 

left elbow? It's been diagnosed as tennis elbow, 

as far as you recall, and is being treated with 

physical therapy? 

Yes. 

And has the doctor given you a prognosis in terms 

of when that may go away, if at all? 

He said it takes time. 

That is all you can tell me right now is it takes 

time? 

I think he is hoping to see the -1 can't say 

what he's hoping to see. I don't know. 

Okay. I want to go back to the attempts two to 

three months after the event when you tried to do 
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1 some graphics design work. The left elbow wasn1 1 A. Yes. 
2 a problem at that time -- 2 Q. That was painful, correct? 

3 A. {Interrupting) No. 3 A. Yes. 
4 Q. - correct? So it was the right arm that would 4 Q. And you say it was on fire. Is that the way you 
5 have been a problem? 5 described the pain, or was there some other 

6 A. Yes. 6 symptom? 

7 Q. And what was it about the right arm that you were 7 A. It was a burning sensation. Along with tingles, 
8 unable to do the graphics design work? 8 along with cold. 

9 A. What was it? 9 Q. So cold bothered it? 
10 Q. Yes. 10 A. Cold bothers it immensely. 
11 A. I think it was the fact that a chain saw went 11 Q. You had tingles and a burning sensation? 
12 through the muscle group. 12 A. Yes. 
13 Q. Well, I'm not trying to be a smart aleck. I'm 13 Q. Anything else you can think of in the fingers you 
14 asking symptomwise what was it about your right 14 have talked about and the forearm? 

15 arm that prevented you from doing graphics design 15 A. The forearm I have - it's not the same thing. 
16 work two to three months after the event? 16 It is notthe same -- I don't know. The muscles 
17 A. It hurt 17 hurt when I try to type or try to grab things. 
18 Q. What part of your arm hurt, starting with your 18 Q. Okay. So with respect to the typing then, moving 

19 fingertip up to your shoulder? 19 the fingers and thumb, did that enhance or 
20 A. These two fingers (indicating) through to the 20 increase the burning, tingling and pain? 
21 elbow. 21 A. Yes. 
22 Q. All right. For the record, you have pointed to 22 Q. In the fingers and thumb and the arm? Or just 
23 - we call it the pinky finger? 23 all those areas? 

24 A. Yes. 24 A. It was from here to here (indicating). 

33 35 
1 Q. And then what some people may refer to as a ring 1 Q. And then you say when you grab things, too? 

2 finger? 2 A. Yes. 

3 A. Yes. 3 Q. You grab and try to pick things up? 

4 Q. And the middle finger, index or the pointer, and 4 A. Yes. 
5 the thumb were not painful? 5 Q. That would also exacerbate these complaints you 

6 A. The thumb hurts when I pull it in. 6 talked about; the burning, tingling and -

7 Q. Is this how it was back two to three months after 7 A. {Interrupting) Yes. 
8 the event? That is the period we're talking 8 Q. Other activities - any activity involving 

9 about now. 9 grabbing or using the fingers would create 

10 A. It was on fire back then. 10 problems then? 
11 Q. The pinky, the ring finger and the thumb? 11 A. Yes. I don't even know where to begin on that 
12 A. Yes. 12 list. 

13 Q. Painful and on fire? 13 Q. All right. And certainly using the keyboard or 

14 A. Yes. 14 grabbing the mouse, those are two activities that 

15 Q. All right Now, you also said that the pain went 15 you described are part and parcel of the graphics 

16 up your arm to your elbow? 16 design work? 

17 A. Yes. 17 A. Yes. 

18 Q. And which part of your arm? Like the underside? 18 Q. And those two activities would create, if I'm 

19 The top? Which part? 19 understanding your testimony, the pain? 

20 A. Next to the bone on this side (indicating). 20 A. Yes. 

21 Q. Okay. So no question it was painful in those 21 Q. What about if your right arm was just resting and 

22 fingers, the two fingers you described, and the 22 your hand was resting? Was it painful at rest? 

23 thumb, and also running down the forearm - the 23 A. Yes. 

24 underside of the forearm to the elbow? 24 Q. Was it tingling at rest? 
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1 A. Yes. 1 the incident. 

2 Q. Was it burning at rest? 2 Q. What were you going to do there, as you recall? 
3 A. At times. 3 A. I was going to do material handling part-time. 

4 Q. All right. So that was two to three months after 4 Q. What does material handling mean to you? 

5 the event, correct, when you tried the graphics 5 A. Moving material. 

6 design work? 6 Q. What kind of material? 

7 A. Yes. 7 A. Steel. 

8 Q. Yes? 8 Q. Were you going to use - were you going to use 

9 A. Yes. 9 your hands to lift It or operate a forklift? 

10 Q. Have you tried it again since then? 10 What? 
11 A. I hav<i' a computer at home and once in a while I 11 A. Well, from what I understood, the job was you 

12 sit down and try to do some stuff. I can't get 12 take - they make screws, so you take these 

13 in more than ten minutes. 13 little things of screws, you put them into bigger 

14 Q. Okay. So if I'm hearing your testimony then, 14 buckets. You take the bigger buckets, put it on 

15 since this happened you have not been able to 15 a rack, and then roll the rack down to where they 

16 utilize your right arm and hand for computer work 16 wash them or something. 

17 for more than ten minutes? 17 Q. You understood it then that the machine was going 

18 A. Correct. 18 to be pouring all the screws into a bucket, the 

19 Q. You have not been able to - after ten minutes 19 screws that are being made? 
0

.,, ,, '. 

20 you're no longer able to bear the symptoms then 20 A. It dumps them into this -•thefshowed it to me. 

21 that arise? 21 It dumps it into a stringer thing. 

22 A. It starts ramping up, and I have to quit 22 Q. So they were going to - you were going to be at 

23 Q. Have you applied for disability? 23 a machine that was dumping screws into a small 
24 A. Yes. 24 holding device of some sort, and you were going 

37 39 
1 Q. Did you get it? 1 to put that into a larger bin? 

2 A. I am in the application process. 2 A. Yes. 

3 Q. When did you first apply? 3 Q. Which was on some kind of a movable cart? 

4 A. I think it was January of last year, so about a 4 A. Then from there you had to put it on the movable 

5 year ago. 5 cart. 

6 Q. Where does the process stand? Did you apply and 6 Q. So you were going to - the screws were going to 

7 get rejected, or are you appealing? 7 pour into some smaller container, you were going 

8 A. The first thing I was told, they rejected the 8 to pick that up, dump it into a larger one, fill 

9 first, and now I'm in - they call it an appeal 9 that up and then put that onto a cart? 

10 process I think. 10 A. Yes. 

11 Q. What was the nature of the rejection, if you 11 Q. What was going to be the weight of those? 

12 recall? 12 A. I was told approximately 70 pounds. 

13 A. They recognize that I was severely impaired but 13 Q. 70 pounds for the bigger one that you would be 

14 not disabled. That's what the letter said. 14 moving to the cart? 

15 Q. Okay. All right. Since then, June 28 of 2011, 15 A. Yes. 

16 you have not - I know there was a job that you 16 Q. What leads you to believe you actually had a 

17 referenced in your Interrogatory answers that you 17 position other than applying for it? 

.18 had applied for and received an offer of 18 A. They told me to start that following Monday. 

19 employment? 19 Q. Was this all oral? 

20 A. l was working for Mike -you're referring to 20 A. No - well, yes. They already had me on the 

21 Mike Thomas? 21 books. I had done work for them in the past. 

22 Q. No. AMS Screw or something? 22 Q. When did you do that? 

23 A. I was due to start AMS Screw prior to the 23 A. The year eariier. 

24 incident I was due to start it the week after 24 Q. So that was something in addition to the 1 099 
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40 
work you were doing? 

That -yes, yes. 

All light 

I forgot all about that 

Tellme­

(lnterrupting) Yes. 

- when did you start doing this work, the 

material handling work for AMS Screw? 

2009 or 2010, somewhere in there. I'm not sure 

1 o exactly when. 

11 Q. Was it just a part-time deal? 

12 A. 
13 

14 Q. 

15 

It was. I was hoping it would lead to something 

more stable, yes. 

Was it on a temp basis directly through AMS Screw 

or through an agency of some sort? 

1 

2 

3 Q. 

4 

5 

6 A. 
7 

8 

9 Q. 

10 A. 
11 Q. 

12 A. 
13 

14 Q. 

15 A. 
16 A. It was directly through them. 16 

17 Q. And how would you know when to oome in and when 17 Q. 

18 not to come in when you were doing the temp work? 18 

19 A. The supervisor would call me and say, 'We have a 19 

20 spot for you. You want to come in?" 

21 Q. And it was just - those were temporary stints? 

22 A. They were. And he was working with me to try to 

23 make it full-time, so I was doing all of these 

24 part-time hoping to get the full-time. 

41 
1 Q. And the work you were doing, the part-time work 

2 

3 

4 

5 A. 
6 Q. 

7 

8 

9 A. 
10 Q. 
11 

12 A. 
13 

14 

15 

16 Q. 

17 

18 

19 A. 
20 Q. 
21 

22 A. 
23 

24 

while you were waiting for hopefully full-time 

work, was it the same job you were telling us 

about a minute ago? 

Yes. 

The one where you'd take the screws, pour them 

into the bigger container and move them onto a 

cart? 

Yes. 

And then you were going to start you say the 

following Monday after this happened? 

I believe it was the following -- it was the 

following week. It was - it was right before 

the Fourth, so I don't remember. I would have to 

look at a calendar. 

So relatively soon after this happened it was 

your expectation you were going to begin 

employment with AMS? 

Yes. 

Was it going to be more than just one of these 

part-time stints that you were talking about? 

It was scheduled to be either a week or two 

weeks. I don't remember. And Joe, the guy who 

runs it, said he is going to try to get me in 

20 A. 
21 Q. 

22 

23 A. 
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42 
there by fall full-time. But whether that ever 

flew or not, I - it never happened. 

Okay. Prior to this happening you would get 

calls from your supeivisor saying ''Look, we have 

some part-time work for you"? 

Well, what would happen -1 can kind of explain 

this. What would happen is I would call Joe. 

He's the guy that runs it 

What is Joe's last name? 

Groves. 

Groves? 

Groves, G-r-o-v-e-s. And I would say, "I have a 

couple of weeks open. Do you have anything?" 

Okay. 

And then he would keep that in mind and then get 

back to me when he did. 

So Joe Groves knew that you were available? If 

circumstances on his end warranted it, he would 

just call you? 

I wasn't available all the time. 

Right. He would call you. If you were 

available, you would go in? 

Yes. 

And that happened how often plior to June 28 of 

43 
2011? 
I think twice. I don't remember exactly. I 

think twice. 

Okay. And then the situation, whether it was 

going to be the next day or within a week after 

this occurrence, you were planning to go 

participate in one of these temporary stints 

after this event, correct? 

Yes. 

Do you believe that the stint that was planned 

after the event was any more or was different in 
any way than the prior stints? 

No. 

If you understand the question. 

No. 

It was the same? 

Yes. 

It was your hope that the more you did these 

temporary stints, the more likely you would have 

a chance to get full-time employment? 

Yes. 

Would you agree that as of June 28, 2011, though, 

you had not had a promise of full-time 

employment? 
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1 A. I had no promise of full-time employment 1 Q. Okay. So you went for some interviews for a 

2 Q. Have you tried to go back at any time since 2 ccuple of graphics design positions? 

3 June 28 012011 to I guess fill one of these 3 A. Yes. 

4 temporary stints that you have done in the past? 4 Q. To do similar things to what you were doing 

5 A. No. They called. 5 before? 

6 Q. When you say ''they," Joe called? 6 A. Yes. 

7 A. Yes. 7 Q. And did you get either one of those jobs? 

8 Q. So Joe Groves called when in relation to June 28, 8 A. No. 

9 2011? 9 Q. Why is i~ if you know? 

10 A. A few months after. 10 A. I'm not sure. 

11 Q. And what happened on that event where he called 11 Q. Did they have you sit down at a ccmputer terminal 

12 to see if you were interested? 12 and try and generate any work? 

13 A. Yes. 13 A. Yes. 

14 Q. What happened? 14 Q. And were you able to do it? 

15 A. He knew what had happened. He said, "Do you 15 A. They saw the shaking of the hands and whatnot 

16 think you can do it?" And I said, "I don't think 16 Basically said "We can't tse you." 

17 so." 17 a. Where were these two ccmpanies that you sat for 

18 Q. Is that the only time there was an exchange over 18 and atiempted to do graphics design or at least 

19 possibly taking another temporary stint? 19 illustrate your abilities? 

20 A. He actually came out to my home. He knewwhere I 20 A. One of them was on the northwest side of the 

21 lived, and he came out to my home, and he knew 21 city. I only went in there once. 

22 right away I couldn't do what they were asking to 22 Q. The name ofit? 

23 be done. 23 A. I'm trying to remember. I can go back through my 

24 Q. So you have tried going back to the graphics 24 e-mails and find the name where they contacted me 

45 47 

1 design work? 1 through. I don't know it offhand. They were 

2 A. Yes. 2 kind - they told me that they found somebody 

3 Q. And that's too painful to do because of the 3 more compatible. 

4 keyboard entry and the mouse function? 4 Q. So there was one company, and you said it was on 

5 A. Yes. 5 the northwest side of the city, meaning Chicago? 

6 Q. And then you kind of self - you made a decision 6 A. It's the suburbs. 

7 on your own, given your situation, it was 7 Q. Okay. Northwest suburbs. And you would try, if 

8 unlikely that you cculd do the work for AMS 8 we asked your attorney, to locate the name of 

9 Group; is that right? 9 that ccmpany? 

10 A. Oh, I knew I couldn't do it 10 A. I can try if I still have the contact 

11 Q. Right y OU decided that? 11 Q. And you said there was a second one as well. 

12 A. I don't think I decided it. I think my body 12 Where was that? 

13 decided it 13 A. I'm pulling a blank. 

14 Q. Okay. So your body was telling you that you 14 Q. There was one, but you're drawing a blank on it? 

15 cculdn't do that job? 15 A. Yes. 

16 A. I couldn't pick up those buckets, no. 16 Q. Is it possible that your computer database at 

17 Q. Other than those two potential avenues of 17 home would have some information that might 

18 employment or income, have you undertaken any 18 refresh your memory? 

19 other effort to find a job? 19 A. It may. I haven't used that computer in so long 

20 A. Yes. I went on several different interviews. 20 anymore, I don't even know if it will boot up. 

21 Q. For what kind of jobs? 21 B~ yes, it may. 

22 A. Graphic design. 22 Q. And at least one of these ccmpanies you went to 

23 Q. I thought you said you can't do that. 23 you had to stt down and illustrate your graphic 

24 A. When you got bills, you try. 24 design abilities? 
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48 

Yes. 

Did you have to do that at both or just the one, 

if you recall? 

Just one. 

All right. For the graphics design positions, 

you have at least tried to get two others since 

then, right? 

Yes. 
Were you going to be doing 1099work for them or 

actually be employed by those two companies? 

I was trying to be employed. 

And then besides these two attempts at graphics 

design positions, any other attempts of 

employment since June 28, 2011? 

No.· 
Do you remember signing Interrogatory answers 

saying that you would be making a claim for lost 

earnings? 
I don't know what you mean by Interrogatory 

answer. 

1 

2 

3 A. 
4 Q. 

5 

6 A. 
7 

8 Q. 

9 A. 
10 Q. 

11 

12 A, 
13 Q. 

14 

15 A. 
16 Q. 
17 

18 

19 A. 
20 

50 
you were unable to do that temporary stint that 

you had lined up? 

Right. 

How many days or weeks was that planned for when 

you were working? 

I don't remember, but it was one or two. I know 

that. 

One or two days or weeks? 

Weeks. 

All right So if tl was a 40-hour week, it would 

be 40 times the $10 hourly rate? 

Yes. 
And if tl was the two weeks, it would be that 

80 hours at ten bucks an hour? 

Yes. 

Past that have you made any other calculations on 

your end I guess pursuant to what you believe you 

have lost in the forn, of income? 

The biggest loss I suffered was not being able to 

renewwith Juskie later on. 

21 Q. There is some written questions that we sent to 

22 your attorney to have you answer. And I don't 

21 Q. Renew in what sense - so, first of all, with 

22 respect to AMR, other than that one to two-week 

23 

24 

1 

2 A. 
3 Q. 

4 

5 

6 A. 
7 Q. 

8 

9 

10 A. 
11 Q. 

12 

13 

14 

15 

16 A. 
17 Q. 

18 

19 A. 
20 Q. 

21 

22 A. 
23 Q. 

24 

want to get into what you and either your 

attorney here or Mr. Mast may have talked 

49 

about-

(lnterrupting) I remember he asked me some stuff. 

Take a look at the last page - nope, not the 

last page. It will be the fourth from the back. 

Is that your signature? 

Yes. 

I should say for the record I tendered to you 

Exhibit No. 1. That is your signature on the 

fourth-to-the-last page? 

Yes. 
Question No. 6 asked about whether you would be 

claiming any lost income as a result of the 

injuries, including wages and. salaries, and then 

there is this listing of AMS Screw Products. 

Do you see that? 

Yes. 
And Joe Groves, that's the guy you mentioned that 

would call you from time to time? 

Yes. 
Is that the hou~y rate you would get for your 

temporary work? 

Yes. 
And then when we talk about being hired but not 

able to pursue employment due to the accident 

23 

24 

1 

2 A. 
3 

4 

5 

6 

7 

8 Q. 

9 

10 

11 

12 A. 
13 Q. 

14 

15 

16 

17 A. 
18 Q. 

19 

20 

21 A. 
22 Q. 

23 

24 

stint, from your vantage point are you claiming 

that you have lost more income that you could 

51 

have received through AMS Screw? 

Wrth Juskie Printing the contract that he had was 

up in May prior to this incident. That is why I 

was looking for other work to fill, pending 

Juskie getting a new contract with his customer, 

okay, which would have extended my work there as 

well. 
Okay. So your hope at the time this happened was 

not to go full-time with AMS Screw? You were 

hoping that Juskie renewed their contract so you 

could continue 1099 work? 

I was hoping to get work anywhere I could get it. 

Well, I know that turned out to be the case; but 

heading into this event on June 28, 2011, was it 

your hope that you would be able to do the 1099 

work for Juskie or leave that -

(Interrupting) It was my hope I could do both. 

All right So your hope was to continue to do 

1099 work for Juskie, and also as needed, fill in 

at AMR, potentially get a full-time job? 

AMS. 
AMS. Let me start the question over then. So 

heading into this event that happened on June 28, 

2011, were you not actively doing work for Juskie 
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1 because their contract had ended? 1 does. How did you learn that Juskie actually got 
2 A. Yes. 2 the contract that may have been able to provide 
3 Q. And you were doing temporaiy work periodically 3 you with more 1099 work? 
4 for AMS? 4 A. He told me. 
5 A. Yes. 5 Q. Mark did? 
6 Q. And !hat was on an as-needed basis when Joe 6 A. Yes. 
7 Groves called? 7 Q. Did he call afterwards and say, "Hey, we're ready 
8 A. Yes. 8 for you"? 
9 Q. Thal was your hope moving forward, that there 9 A. Yes. 

10 would be a new contract for Juskie and !ha! you 10 Q. And you had to tell him you couldn't do the work? 
11 could do some 1099 work, correct? 11 A. I couldn't do anything at that point. 
12 A. Yes. 12 Q. Is that when you med - you said two to three 
13 Q. And then also as-needed fill in at AMS? 13 months afterwards you med to do the work and 
14 A. Yes. 14 you couldn't? 
15 Q. And hopefully get a full-time job at AMS if that 15 A. Mark called not long after the incident, within a 
16 ever arose? 16 month, and I couldn't do anything at that point. 
17 A. Yes. 17 You didn't see me come out of my house. 
18 Q. And when you were doing 1099 work for Juskie, 18 Q. So he called within a month of this thing 
19 what did that mean to you in terms of gross 19 happening and you told him there is no way you 
20 receipts? 20 can do it? 

21 A. 1 can tell you what I made that year from him in 21 A. Yes. 
22 five months. You can do the math from there. 22 Q. Did he ever revisit the possibility of doing work 
23 Q. Okay. Well, what did you make? 23 for Juskie with you? 
24 A. It was 18,000. 24 A. I have known Mark for a lot of years. We talk on 

53 55 
1 Q. The first five months of 2011 you made 1 and off about various things. 
2 18,000 as a 1099 worker for them? 2 Q. Does that mean he did or he did not? I don't 
3 A. Yes. 3 know. 

4 Q. And you would have to take all of your expenses 4 A. Yes. He's probed. He knows it's done. 
5 out of that? 5 Q. So periodically he will inquire about it, and 
6 A. Yes. 6 each time you have told him no, I take it? 

7 Q. And then at AMS do you have a recall what you may 7 A. (Indicates affirmatively.) 

8 have made at AMS during that first - 8 Q. Is that a yes? 
9 A. (Interrupting) Not much more than that, the $10 9 A. Yes. 

10 an hour. They didn't pay. 10 Q. Juskie - what is the full name of that company? 
11 Q. And there was two or three stints where you 11 A. Juskie Printing, Inc. 

12 worked for them, as you recall? 12 Q. Where is it located? 

13 A. Yes. 13 A. The last, it was down on Chicago Avenue out near 

14 Q. And those might have been a week or two each? 14 - I used to take - I know how to get there. I 
15 A. Right. 15 don't know the town ifs in. I used to take 355 

16 Q. All right. And do you know, did Juskie get that 16 down, get off in -

17 contract? 17 Q. (Interrupting) Do you have a phone number for 

18 A. Yes, he did. 18 Juskie? 

19 Q. Who was your contact person at Juskie? 19 A. I have it at home. 

20 A. Mark. 20 Q. Okay. So other sources of income that you had 

21 Q. What is his last name? 21 before the incident besides Juskie that we have 

22 A. I know his last name, and I'm drawing a blank. I 22 talked about and then AMS? Were there any others 

23 know his last name well. 23 that stick out in your mind? 

24 Q. Maybe it will come to you later. Tell me if it 24 A. That was it. 
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1 Q. And you have not had any income from either of 1 Q. What is the connectia,? 

2 those two sources - 2 A. He is Caroline's son. 

3 A. (Interrupting) The only other place I was getting 3 Q. Are you and Dallid grade school buddies? Middle 

4 income prior to that was lntennatic when they 4 school buddies? 

5 needed work, and that was - that was less than 5 A. High school. 

6 Juskie. 6 Q. At Johnsburg? 

7 Q. Did you get any work from lntermatic in the five 7 A. Yes. 

8 to six months in 2011 that preceded this event? 8 Q. Were you and he like close socially in high 

9 A. (Indicates negatively.) 9 school? 

10 Q. I take it then you haven't done any projections 10 A. More right after high school. 

11 of lost income? 11 Q. How was it that the two of you became connected 

12 A. No. 12 more so after high school? You knew who he was 

13 Q. Have you ever been in the union? 13 in high school, I take it? \(:-'.,.4. ,'"'_:', I 
{ . . 

14 A. No. 14 A. I think we knew all the same people.~ v, .. ·-c' ,, 

15 Q. Ever been in the milttary? 15 Q. So there was a common group of acquaintances 

16 A. Yes. 16 through high school? 

17 Q. Which branch? 17 A. Yes. 

18 A. Anny National Guard. 18 Q. And then describe the relationship as it evolved. 

19 Q. Were you active service Army or just National 19 I mean, did you see each other socially? 

20 Guard? I'm not diminishing tt, but I'm trying to 20 Recreationally? I mean how? 

21 distinguish those two. 21 A. It was we would do dumb things together, you 

22 A. Two weeks out of the year you're active service. 22 know. Socially, recreationally. 

23 The rest of the time you're National Guard. 23 Q. You ever work together? 

24 Q. Okay. And so what period of time were you Army 24 A. On the job? 

57 59 

1 National Guard? 1 Q. Anywhere. 

2 A. Oh, from the time I was 18 or 19 until the time I 2 A. Like as employment, no. 

3 was 22 or 23. Somewhere in there. 3 Q. Okay. What kind of social or recreational 

4 Q. Did I ask you - have you ever been married? 4 activities would you participate in from time to 

5 A. Yes, I think so. 5 time wtth him? Bowling leagues? Golf leagues? 

6 Q. Have you? 6 A. Did a bowling league together. He was into 

7 A. No. 7 restoring cars, and he did it in his mom's 

8 Q. All right. I'm going be- I'm going to shift 8 garage, and everybody kind of kicked in a hand to 

9 over to the event that is the subject of the 9 help him. 

10 lawsuit. Where did this happen? 10 Q. Okay. Is he married, if you know? 

11 A. At Caroline McGuire and Bill McGuire's house. 11 A. Heis. 

12 Q. That is listed in the Complaint as 1016 Wast 12 Q. Did you go to their we):fding? 

13 Elder? 13 A. Yes, I did. 

14 A. That sounds like it. 14 Q. Do you know if he has any children? 

15 Q. Did you know the McGuires pier to this 15 A. No children - oh, wait. He might have -1 

16 happening? 16 don't know. That's ... 

17 A. Yes. 17 Q. Did he have any back in June of 2011, if you 

18 Q. How is it that you knew the McGuires? 18 know? 

19 A. Grew up in that neighborhood. 19 A. He may have. I'm not sure. 

20 Q. There is anotherfellow that is named in the 20 Q. I take it you're not like a godfather or anything 

21 lawsutt, Dave Gagnon? 21 to his child? 

22 A. Yes. 22 A. No. 

23 Q. Is he connected to the McGuires, if you know? 23 Q. I mean, I can keep asling more and more questions 

24 A. Yes. 24 that come into my mind about how you might have 
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1 - or what your relationship with Gagnon may have 1 each other from time to time as needed? 

2 been before this. I was hoping to hear from you 2 A. Yes. 

3 how you describe it 3 Q. Okay. What kind of stuff do you recall over the 

4 A. Well, it was just friends hanging out after years 4 years helping David with or him helping you with? 

5 of high school 5 A. I remember pulling his car out of the ditch when 

6 Q. How often would you see him then I guess on a 6 it snowed and he called me. I remember 

7 monthly basis? 7 approximately ten years earlier him helping me 

8 A. Recentiy or - 8 fl)( my roof after a storm. Earlier than that I 

9 Q. (Interrupting) Before this happened. 9 helped him numerous amoun1s of time with sanding 

10 A. How long before this happened? 10 body par1s to a car when we were in our 20s. 

11 Q. Let's go with the first two years immediately 11 Q. Okay. What about - obviously we're going to 

12 preceding this incident. How often would you see 12 need to talk about chain saw usage prior to 

13 him? 13 June 28, 2011. Had you ever been anywhere with 

14 A. Oh, not that often. Once or twice a year maybe. 14 David Gagnon where a chain saw was involved? 

15 Q. Okay. Was there a higher frequency immediately 15 A. Yes. 

16 after high school? 16 Q. Okay. Where was that? 

17 A. Oh,yes. 17 A. It was on Carol's property. 

18 Q. Apparently it waned over time? 18 Q. All right Anywhere else besides Caroline 

19 A. Yes. 19 McGuire's property? 

20 Q. So in the two years or so before this happened, 20 A, I'm not sure. I don't think so. 

21 June 28, 2011, you would only see him once or 121 Q. Put Mr. Gagnon aside. Have you ever used a chain 

22 twice a year? 22 saw-

23 A. Maybe three or four. A few times a year. I 23 A. (Interrupting) Yes. 

24 mean, I'm not sure of the exact number. 24 Q. - personally? 

61 63 

1 Q. Okay. And this is an estimate, correct? 1 A. Yes. 

2 A. Yes. 2 Q. Prior to this day, June 28, 2011? 

3 Q. And would this just be in passing, or was it set 3 A. Yes. 

4 plans to see him? 4 Q. How many times do you think you might have been 

5 A. For-- well, for some reason or another he would 5 on Caroline McGuire's property prior to June 28, 

6 want to see Mike, who was living with me, or 6 2011 where you were engaged in any activity 

7 anotherfriend of oms, and he would say, "rm 7 involving a chain saw? 

8 going over here. I'll meet you there,'" you know, 8 A. I vividly remember once. 

9 and we would run into each other, you know. 9 Q. One other time? 

10 Q. So it would be the contact you had with him then 10 A. Yes. 

11 in recent years prior to the event was more just 11 Q. And how and when in relation to June 28 of 2011 

12 happenstance, overlapping of friends and 12 was that? 

13 acquaintances? 13 A. A few weeks prior. 

14 A. Yeah. Well, if he needed help or I needed help, 14 Q. Okay. And other than that one that you actually 

15 you know, I think that that was a given. 15 recall and then June 28, 2011, that is the extent 

16 Q. Okay. I asked you if you ever worked together. 16 as you stt here today you can recall? 

17 You guys never worked for a company or an 17 A. Yes. 

18 employer where you were both on payroll there 18 Q. Did you ever work wtth a chain saw in combination 

19 together, correct? 19 with David Gagnon on any other person's property? 

20 A. Correct 20 A. Not that I remember. 

21 Q. Now, obviously there is this incident on June 28 21 Q. Before June 28 of 2011 did you personally have an 

22 of 2011 where you were wtth him, correct? 22 appreciation for any risks that might be 

23 A. I was on the property, yes. 23 presented by a chain saW? 

24 Q. And then you mentioned that you guys would help 24 A. Say that again. 
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1 Q. Sure. I want to know if you had - heading into 1 and Mr. McArtor may have been involved in 

.2 June 28 of2011 if you had any understanding as 2 projects where a chain saw was used? 

3 to any hazards that might be associated with 3 A. Yes. 

4 chain sa,f,/ use. 4 Q. And in those situations would you be the 

5 A. Yes. It's dangerous. 5 operator, or would you be the helper?- uJs .;>.,Ji I' 
6 Q. What is dangerous? What was dangerous about it 6 A. I would be the heper.__. t.<5'¥;,:;,,,a · 'Be~ J,,,,• 
7 from your vantage point? 7 Q. Did you ever have a situation where he was e,pe, 
8 A. A chain saw is dangeious, period. 8 helping you and you were operating a chain saw 
g Q. Okay. I mean, if it's just sitting there not g then? 

10 running, is it dangerous? 10 A. Where Mike McArtorwas helping me and I was 

11 A. rm not sure whatyou mean. 11 operating it? 

12 Q. Okay. You mentioned that you had used chain saws 12 Q. Yes. Correct 

13 before? 13 A. Yes. 

14 A. Yes. 14 Q. Are you able to count how many times that 

15 Q. And you have used them without David Gagnon being 15 occurred? 

16 present? 16 A. I'm not sure, but ifs more than a few. 

17 A. Yes. 17 Q. On those few - well, were there other people 

18 Q. Can you give me any estimate as to how many times 18 from time to time that helped you as well while 

19 you might have used a chain saw prior to June 28, 19 you were using a chain saw? 

20 2011? 20 A. Yes. 

21 A. Myself? 21 Q. And on those occasions where it was somebody else 

22 Q. Yes. 22 or maybe it was Mr. McArtor, did you form any 

23 A. Hundreds. Maybe not hundreds, but enoug, where I 23 opinions about the potential hazards or risks to 

24 can't count. 24 the people that were helping you that a chain saw 
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1 Q. All right And during those periods where you 1 might present? 

2 were using a chain saw, you formed the view that 2 A. Yes. 

3 chain saws can be dangerous? 3 Q. What kinds of risks are those to the other 

4 A. Very. 4 people? 

5 Q. And what type of dangers did the chain saw 5 A. Keep them as far away from it as possible. 

6 present from your experience using it? 6 Q. And the risk to the helper is also -

7 A. It cuts through things very rapidly. 7 A. (ln1errupting) If they are too close, yes. 

8 Q, So the operator could be cut? 8 Q. -being cut-
9 A. Yes. 9 A. (ln1errupting) Yes. 

10 Q. And you knew that before June 28 of 2011, 10 Q. And at any point in your lifetime prior to 

11 correct? 11 June 28 of 2011 had you ever been trained by 

12 A. Yes. 12 somebody who was a skilled chain saw operator? 

13 Q. Did you ever use a chain saw in tandem with 13 A. No. 

14 anybody else helping you prior to June 28, 2011? 14 Q. Had you ever had a job where your primary purpose 

15 A. Yes. 15 was to use a chain saw? 

16 Q. This fellow that lives with you and your mom, 16 A. No. 

17 what is his name again? 17 Q. All your experience with a chain saw, would you 

18 A. Mike. 18 agree, would be just personal use and experience? 

19 Q. Mike. What is his last name? 19 A. Just backYald trimming down limbs. 

20 A. McArtor. , 20 Q. Kind of on-the-job training? 

21 Q. Did Mr. McArtor ever assist you while using a 21 A. Just my house. 

22 chain saw? 22 Q. Do you recall ever sitting down any time ptior to 

23 A. Yes. 23 June 28, 2011 on those occasions where you were 

24 Q. I mean, is that multiple times in the past you 24 using a chain saw and reading an operator's 
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1 manual? 1 user or helper. 

2 A. Oh, yes. 2 A. Heat. 

3 Q. You have read an operator's manual for a chain 3 Q. Heat? 

4 saw? 4 A. Yes. 

5 A. When I was younger, yes. 5 Q. Anything else you can think of? 

6 Q. We're going back to like immediately after high 6 A. Fragments. The wood chips, you know. 

7 school? 7 Q. The saw dust and debris that might fly off -

8 A. We're going back to eighth grade. 8 A. (Interrupting) Yes. 

9 Q. Eighth grade? 9 Q. - during cutting? 

10 A. Yes. 10 A. Yes. 

11 Q. So this was going back when you first started 11 Q. Okay. Anything else that brings to mind? 

12 using a chain saw? 12 A. I'm trying to think back of - way back when he 

13 A. Yes. 13 taught me that. 

14 Q. When you first started using a chain saw, did you 14 Q. If something comes up, let me know. Have you 

15 take it upon yourself to read the manual and 15 heard the phrase of binding or blade bind? 

16 begin using, or did some adult help you with that 16 A. I know what binding is, yes. 

17 process? 17 Q. What does it mean to you? 

18 A. Somebody helped me. 18 A. It means the blade bound. It froze up. It may 

19 Q. Who was it? Your dad? 19 have overheated, you know. Lack of lubrication, 

20 A. Yes. 20 something along those lines. There are many 

21 Q. Is he still alive? 21 things that could happen. 

22 A. No. 22 Q. Blade binding to you then is something where the 

23 Q. And I know this is going back a ways. What do 23 blade just stops, the motion of the blade stops? 

24 you recall your father telling you about chain 24 A. No. 
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1 saw operation when he first taught you how to do 1 Q. Okay. You said it has something to do with 

2 tt? 2 overheating or lack of lube? 

3 A. Same thing he told me about all power tools. 3 A. Well, you can bind anything, any power tool, when 

4 Q. What was that? 4 you're cutting something either by bending it. I 

5 A. Handle them with extreme care. 5 would guess I have --1 had a blade bind once on 

6 Q. So you should handle any power tool with extreme 6 me. 

7 care? 7 Q. A chain saw blade? 

8 A. Yes. 8 A. Yes. 

9 Q. Do you recall any specific instructions or 9 Q. And what happened? 

10 admonitions about chain saw usage? 10 A. It bent the bar that the chain rides on. 

11 A. He taught me the maintenance. He taught me how 11 Q. Okay. All right. So I need to get a little more 

12 to use it, how to - what side of the blade to 12 detail about what you understand binding or blade 

13 cut with, things like that, yes. 13 bind might be. It can happen, you said, if the 

14 Q. So he demonstrated tt for you? 14 blade overheats? 

15 A. Yes. 15 A. Yes. 

16 Q. Besides the risks, are you - strike that 16 Q. If I understand, the chain just goes around on 

17 question. Are you aware of any other known risks 17 that blade, correct? 

18 associated with a chain saw other than cutting 18 A. Yes. 

19 from the chain? 19 Q. There is a long metal blade that comes out from 

20 A. No. 20 the power portion of the chain saw, right? 

21 Q. And rm not - I'm not even saying there are any. 21 A. Correct 

22 I'm just asking you what other risks that you're 22 Q. And there is a groove where the chain goes around 

23 aware of that might be associated with a chain 23 in a circular fashion? 

24 saw other than the actual blade injuries to a 24 A. Yes. 
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1 Q. And the motor propels that blade? That's a 1 with part of that blade? 
2 simple description ofit, but that is how it 2 A. Yes. 

3 works? 3 Q. And what is the kickback zone, as you understand 
4 A. Yes. 4 it? 
5 Q. And when we talk about binding, are you talking 5 A. I don't know what technically it would be, but I 
6 about the blade getting bent? 6 wouldn't want to be in the way of it. 
7 A. That is the way that I have had it bind. 7 Q. All right. So you dont have a specific 
8 Q. So if the blade that has the grom,e that the 8 understanding heading into June 28 of2011 what 
9 chain operates on, if that bends, the chain 9 the kickback zone may be, correct? 

10 wouldnt move? 10 A. No. 
11 A. Correct 11 Q. But you were aware that there is such a thing as 
12 Q. Or if part of it needs to be lubed, to get a good 12 a kickback? 
13 free flow of that chain, the chain needssome 13 A. Have I heard of that? Yes. 
14 lubricant as it glides ara.md on that blade, 14 Q. And have you ever seen that happen priorto 
15 correct? 15 June 28 of2011? 
16 A. Yes. 16 A. I've felt it happen when I have operated a chain 
17 Q. And if there is no luaicant, that can alfect the 17 saw when I was younger. 
18 ability of the blade to - I'm sorry- the chain 18 Q. And have you ever seen it happen to somebodf 
19 to spin on that blade? 19 else? 
20 A. Yes. 20 A. No. I'm usually the one that operates. It's 
21 Q. And if there is inadequae lubricant, then the 21 very rare that I'm standing assisting. 
22 blade can ac1ually heat up? 22 Q. The kickback, that is the situation, in 
23 A. Yes. 23 layperson's terms, where the blade actually comes 
24 Q. And at that point can the motion of the chain 24 back toward the operator? 

73 75 
1 just stop because it's overheated? 1 A. (Indicates affirmatively.) 
2 A. Yes. 2 Q. Yes? 
3 Q. Have you ever heard the phrase binding or blade 3 A. Yes. 
4 bind used in connection with an actual cutting 4 Q. And you said you experienced that once? 
5 operation? 5 A. Yes. 
6 A. Yes. 6 Q. Where the blade actually kicked back toward you? 
7 Q. As the cut is occurring, tre pressure of the log 7 Or were you holding it such thatit wouldn't? 
8 or tree that is being cut can pinch a!,f!inst that 8 A. In my case the blade kicked forward. It pulled 
9 blade? 9 the saw. It didn't kick back. I was kind of 

10 A. I can see that happening, yes. 10 reversed. 
11 Q. Are you aware of that? Is that a risk that you 11 Q. You have never experienced v.here it actually came 
12 know of or knew of before June 28, 2011? 12 back toward the user? 
13 A. Yes. 13 A. I have never had the type of debris around that 
14 Q. Have you ever heard of a kickback? 14 would cause that, I don't think. 
15 A. Yes. 15 Q. Have you ever read any manuals or been taught as 
16 Q. What is a kickback, as you understand it? 16 to ways to avoid kickback? 
17 A. It's usually when something other than what 17 A. Remove all the debris surrounding the area. 
18 you're intending to cut is in the way, and like 18 Q. Okay. 
19 you actually hit a second log, okay, and it will 19 A. I was warned what kickback was when I was first 
20 kick back because you're trying to cut through 20 taught it. You don't want anything in the way 
21 two different items. That's my understanding of 21 other than what you're cutting. My understanding 
22 it. I may not be technically right, but ... 22 of kickback, the way that I was taught, it 

23 Q. Okay. Are you aware - maybe you have never 23 usually requires hitting a second object 

24 heard this -- there is a kickback zone associated 24 MS. FREEMAN: Wait for the question. 
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1 Okay? 1 Q. Okay. So you haven't talked to him at all for 
2 THE WITNESS: All right 2 the last six months? 

I 3 Q. In terms of how to hold the chain saw, as you 3 A. No. 
4 recall, what was the training you received in how 4 Q. And that takes us into the middle of 2012. There 
5 to hold the chain saw? 5 is still like a whole year in there between the 
6 A. Both hands. 6 accident and when the communication stopped. 
7 Q. Okay. Where would your dominant hand be? 7 What was the frequency of contact over that year 
8 A. On the trigger. 8 before all the communication stopped? 
9 Q. And then you would use the right hand on the 9 A. Right after the incident he was coming by every 

10 trigger? 10 couple of weeks for about a month and a half, two 
11 A. Yes. 11 months, three months maybe. And I even went up 
12 Q. Left hand on the bar that is on the top of the 12 to his place once or twice. 
13 chain saw? 13 Q. What happened a year out that stopped all the 
14 A. Yes. 14 communication, if you know? 
15 Q. Have you ever personally experienced a situation 15 A. He got a letter from an attorney's office. 
16 where you were cutting a branch or a limb of some 16 Q. Did he call you to talk about that letter? 
17 sort that had pressure on it that was bending it? 17 A. Yes. 
18 A. Yes. 18 Q. Okay. What do you recall the substance of the 

' 19 Q. Yes? 19 conversation - strike that. That's a bad 
20 A. Yes. 20 question. Do you recall the conversation you had 
21 Q. And were you taught or did you learn any risks 21 with him once he got that letter? 
22 that might be associated with doing that 22 A. I recall, yes. 
23 activity, cutting a branch that had downward 23 Q. Tell me what you recall talking to him about. 
24 pressure on one end of it? 24 Who called who? 
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1 A. I was taught to attack the pressure from the 1 A. He wanted to know what it was. 
2 other side so that you didn't get the bind in 2 Q. He called you? 
3 there. 3 A. Yes. 
4 Q. And to avoid binding, if you cut right into the 4 Q. Tell me about the conversation, what he said and 
5 pressure area, the pressure zone, what could 5 what you said. 
6 potentially happen that you're trying to avoid? 6 A. He said, "Why am I getting letters at my home 
7 A. The weight of the limb will pinch the chain and 7 when it happened at my mom's house?" 
8 thus bending the bar. 8 Q. Did you share with him any thoughts on that? 
9 Q. And if the blade of the chain saw gets pinched, 9 A. I said, "It's from my attorney." 

10 I guess it gets in combination, the chain is also 10 Q. Did you talk about the day of the event when he 
11 likely to be pinched? 11 called you? 
12 A. Yes. 12 A. Not so much. He was upset And from what I 
13 Q. Now, we talked about your connection to 13 gathered out of the whole thing, he may not have 
14 Mr. Gagnon before the June 28, 2011 incident, 14 told his wife the entire truth about it, and she 
15 seeing him a few times a year during that last 15 is the one who got the letter. 
16 two years leading up to it, correct? 16 Q. Okay. 

17 A. Yes. 17 A. He was real upset 

18 Q. What about since this happened? How often do you 18 Q. What is it that you believe he didn1 tell his 
19 see him? 19 wife? 
20 A. Immediately after I saw him. He came over and 20 A. That there may be any aftermath. 
21 wanted to see how I was doing. But since - I 21 Q. Did he share something with you that caused you 
22 want to say I don't know how long it's been now, 22 to believe that, or is that just your 

23 but it"s been at least six months, maybe a little 23 supposition? 

24 longer that he hasn't talked to me at all. 24 A. He kind of said - well, he basically said, you 
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1 know, his wife didn't know, and he didn't 1 and Hans or me. Your conversations with the 
2 appreciate tte letters caning to his house. H, 2 defendant 

3 wanted my attorney to slop sending them. 3 MR. BARCH: That's rtght. 

4 Q. Okay. Other than him calling to ask why the 4 A. Okay. He was just very upset that he was 

5 letters were coming and you telling him that it 5 receivirg all of this stuff at tis house. Can 

6 was your attorney sending it and whatever 6 you repeat where you were at? 

7 discussion occurred that caused you to believe 7 Q. I'm just trying to figure out if there was 

8 his wife didn't know about it, any other 8 anything else you and Mr. Gagnon discussed that 

9 discussion or any other subjects that you recall 9 last phone call you had together besides him 

10 being discussed durtng that phone call? 10 being mad about getting letters, your belief his 

11 A. Yes. 11 wife might not have known the whole story, and 

12 Q. What? 12 also him being upset about the whole thing. 

13 A. May I conferwilhherfora minute? Can we have 13 A. Yes. He was very upset rm not going to tell 

14 a break? 14 you some of the profanity, but he was very upset 

15 Q. Was your attorney there for that telephone call? 15 Q. I take it then he was very upset that he was 

16 A. No. But he was e-mailed right thereafter the 16 being sued? 

17 same day. 17 A. He didn't understand why he was responsible at 

18 MR. BARCH: Well, I don't want to deprive 18 all if it happened on his mom's property. That 

19 you of a chance to talk to your attorney. Go 19 was his big ..• 

20 ahead. 20 Q. Did you and he talk about the idea that he was 

21 (At this time a short recess v.as laken.) 21 running the chain saJN? 

22 CONTINUED EXAMINATION BY MR. BARCH: 22 A. I said, "Yeah, you are responsible," and I said, 

23 Q. Mr. Dulberg, I was asking you about the phone 23 "Ifs time you have 1o tell people about this. 

24 conversation you had with Mr. Gagnon, the one 24 You know, they are going to want to know." And 
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1 that precipitated the break-off of 1 he did not want to do -- he sad he was tired of 

2 communications. Okay? And we have talked about 2 the whole thing. He had heard from his mom about 

3 him calling wanting to know why he was getting 3 it for months, and he did not want to hear it 

4 letters, your view that maybe his wife was upset 4 anymore, and he is sick of it, and he v.ent on, 

5 with him. And I'm paraphrasing, of course. 5 and he was rarting. 

6 A. Uh-huh. 6 Q. During this rant and your effort to explain to 

7 Q. And you also mentioned that you did not really 7 him why he was getting letters, did you and he 

8 talk about what happened on June 28, 2011. And 8 ever discuss the subject of what happened? 

9 then I asked the question I thought about - I 9 A. I think we both know what happened. 

10 thought I asked whether or not there was anything 10 Q. Did you actually discuss it that day during the 

11 else that you recall being discussed that day 11 call? 

12 during that phone conversation. And then I 12 A. No. Not the delails of what happened, no. 

13 thought that was the impetus to your request to 13 Q. No comments about 'Well, you were running the 

14 meet with your counsel. Does that get us back to 14 saw," or ''You were holding the limb"? Nothing 

15 where we were? 15 along those lines? No details about what 

16 A. Yes. 16 happened? 

17 Q. Okay. And it may be difficult to talk about, you 17 A. I said, "You're the one who was operating the 

18 know, this breakdown in communication between you 18 chain saw. Of course the lawyers are going to 

19 and Mr. Gagnon because you have known him for 19 want to lalk to you. They are going to send you 

20 years, but it's important to me to know what you 20 papers." 

21 guys talked about. So to the extent it doesn't 21 Q. And in response did he make any comments to you 

22 involve your attorney, I would like to know what 22 about your involvement that day? 

23 you guys discussed. 23 A. He just went on about how he dd not want to hear 

24 MS. FREEMAN: No conversations between you 24 it. 

23 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226-9755 Page 80 to 83 of 176 



Dulberg 008401

Paul Dulberg 

84 86 
1 Q. Okay. 1 A. No. 
2 A. That was the gist of it 2 Q. They didn't ha1.e you over to parties or an,!hing? 
3 Q. All right So you ha1.e known David for a long 3 A. I should correct that I did go over there a 
4 time prior to this. Pnd then Mr. and 4 couple of times just to see caroline right after 
5 Mrs. McGuire, Carolhe and Bill, they are 5 lntermatic did their big layoff. That was more 
6 married, of course? 6 about wort<. 
7 A. Yes, I believe so. 7 Q. When did the big la}Off occur? 
8 Q. How often would you encounter the McGuires? 8 A. It went on for a couple of years. They've phased 
9 A. In recent years I would actually encounter the 9 down. It was between 2007 or '8 and 2010. I 

10 McGuires more than I would David. 10 think they are still laying off. They are 
11 Q. How is it you would ha1.e more contact with them 11 probably going to go out of business. 
12 than David? 12 Q. The visit or two that you had at her home during 
13 A. Caroline worked with me at lntermatic for ten 13 the layoff would ha1.e been sometime during this 
14 years. Not side by side, but she worked there. 14 period you were talking about, 2008 to 201 0? 
15 Q. Is it lntermatic did you say? 15 A. Yes, somewhere in there. When I heard that she 
16 A. Yes. 16 lost her job, that is when I stopped over. 
17 Q. Different jobs? 17 Q. Just to basically express }Our sympathy or what 
18 A. Yes. 18 have you, empathy? 
19 Q. Just worked for the same emplcyer? 19 A. (Indicates affinmatively.) 
20 A. Yes. 20 Q. All right Prior to June 28 of 2011 had you ever 
21 Q. Did you guys have lunches together or anything 21 been to the McGuires' house to perform anytype 
22 like that? 22 of function around their house; repair, 
23 A. No. 23 maintenance, handyman work, anything? 
24 Q. So other than seeing her in passing, did you even 24 A. Prior to it? 
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1 really talk to her? 1 Q. Yes. 
2 A. If I had some downtime and she was working near 2 A. Mostly it was years earlier, and it was body 
3 me, I would go over and say, "Hey, how's it 3 restoration in her garage with her son David. l 
4 going?" 4 don't think I ever repaired anything around there 
5 Q. Just general pleaS9.ntries? 5 in the house or anything. I may have helped 
6 A. Yes. 6 shovel the driveway once as a kid. 
7 Q. You did not see Caroline and Bill on a social 7 Q. All right. So we have got the - }OU have 
8 basis? 8 mentioned that early on right after high school 
9 A. No. 9 you would help Da\id with the restoration ofold 

10 Q. And outside of your contact with her at 10 cars? 
11 lntermatic 01.er the ten years leading up to this 11 A. Yes. 
12 event, how often would you see either her or 12 Q. That was done in the garage at the McGuires'? 
13 Bill? 13 A. Yes. 
14 A. Outside of work, couple of times a year at the 14 Q. Putting that acti\ity - and that v,as years ago, 
15 grocery store or something. I mean, just say hi. 15 correct? 
16 In fact, I just ran into Bill two weeks ago. 16 A. Yes. 
17 Q. So would it be fair to characteri,e your contact 17 Q. But we're talking like more than five or ten? 
18 with the McGuires during the - and putting your 18 A. Oh,yes. 
19 contact with Caroline at lntermatic aside, but 19 Q. And then you mentioned that )<JU might ha1.e helped 
20 outside of work, your contact with the McGuires 20 David shovel when you were kids? 
21 would just be happenstance, bumping into them? 21 A. Yes. 
22 A. Yes. 22 Q. All right. But let's get into like the last five 
23 Q. There v,as no reason br you to go 01.er there and 23 to ten years. Did ,-ou ever go over to the 
24 visit with them? 24 McGuires' house to perform any type of 
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1 maintenance function at their home, any repair 1 Q. What happened to - it was your trailer? 

2 function at the home? 2 A. Yes. 

3 A. No. 3 Q. Where did it go? 

4 Q. Or any kind of handyman work of any kind? 4 A. It went around the block to my house, and then I 

5 A. The closest thing to that I think was she needed 5 took it over to the scrap place. 

6 to go to Menards to get some wood, and I had a 6 Q. Did you use it for a period of time? 

7 truck and a trailer, and I took her over there, 7 A. It sat there. I threw some hoses in there when I 

8 her and her son, and got the wood and drove her 8 got more stuff to go to the scrap guy. Took it 

9 back home. And that was it. I didn't actually 9 all over. 

10 perform any function. 10 Q. When did you dispose of it? 

11 Q. And when was that in relation to 2011? 11 A. This year. No. 2012. 

12 A. wait. Wail I stand corrected. The month or 12 Q. So you had it through the winter of 2011-2012? 

13 two prior to this incident I took down a shed. 13 A. Yes. 

14 It wasn't just me. And we didn't take it down. 14 Q. So you used it about a year and then got rid of 

15 They just unbolted it from the bottom, and we all 15 it? 

16 just carried it out to the front of the yard and 16 A. Yes. It was just sitting there. I didn't want 

17 put it on my trailer. They needed as many hands 17 to use it It wasn't --

18 as they could get, and I happened to be free. 18 Q. (Interrupting) When you were there - when you 

19 Q. Okay. So a month or two before this event there 19 were there to have this thing put onto your 

20 was a shed that was removed from the property? 20 trailer, who else was there besides you? 

21 A. Yes. I don't even know if it was a month. Maybe 21 A. David, Bill and Carol. 

22 four weeks. 22 Q. So did all four of you then lift this thing up? 

23 Q. Sometime before? 23 A. You need one on each comer. 

24 A. Just right before, yes. 24 Q. Okay. Besides helping them get the shed off the 
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1 Q. It still would have been 2011? 1 property, do you recall any other work that you 

2 A. (Indicates affirmatively.) 2 may have done or assistance you may have offered 

3 Q. Yes? 3 around the property prior to June 28 of 2011? 

4 A. Yes. 4 A. Recently. That's about it 

5 Q. This shed, you say it was just unbolted from its 5 Q. Did Mr. or Mrs. McGuire - I'm going to use them 

6 foundation? 6 in combination. If one or the other did 

7 A. Yes. It was one of those flimsy steel sheds. 7 something, tell me. But did either of the 

8 Q. steel deal? 8 McGuires ever train you on how to use a chain 

9 A. Real light 9 saw? 

10 Q. How big was it? 10 A. No. 

11 A. It was a big one. 11 Q. Did either of the McGuires ever demonstrate how 

12 Q. You're talking 10 feet by 9? I mean, how big? 12 to use a chain saw for you? 

13 Do you recall? 13 A. No. 

14 A. I would guess - and I don't know. They know 14 Q. Did you ever help Bill or Caroline cut trees down 

15 what size it was. It was a bigger one. Probably 15 prior to June 28, 2011? 

16 10 by 12. 16 A. Once. 

17 Q. That is an estimate, right? 17 Q. And when was that? 

18 A. Yes. 18 A. Again, it was a few weeks prior. About the same 

19 Q. And then did you say a group of people picked it 19 time we took the shed. 

20 up whole and put it onto a trailer? 20 Q. Okay. So there was another occasion where you 

21 A. Yes. 21 were out there tending to trees? 

22 Q. Was it placed on like a flatbed trailer or 22 A. No. Her son David called me and asked me if he 

23 something? 23 could borrow my chain saw. 

24 A. Yes. 24 Q. Okay. 
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1 A. And I brought it over. 1 A. I got pop. 

2 Q. So David called you for a chain saw? 2 Q. Pop. Were you expecting money? 

3 A. Yes. 3 A. No. I wasn't there to do any work. 

4 Q. And other than bringing it over, did you help 4 Q. And you don't have any insight as to the 

5 David at all? 5 connection between David - strike that You 

6 A. I picked up some sticks on the ground. He did 6 don't have any insight as to the arrangement 

7 all of the cutting except for I did cut one 7 between the McGuires and Mr. Gagnon on that day 

8 thing, and it was -when it was all done and 8 when he was taking down the apple tree? 

9 cleaned up, they had a stump, and I tried to make 9 A. No. 

10 it as close to the ground as possible, and that 10 Q. For all you know it could have been a favor for 

11 was it. That's the only cutting I did. 11 his parents? 

12 Q. When you say you picked up some branches - 12 A. Yes. 

13 A. (Interrupting) Yes. 3 Q. Or perhaps he was paid? We don't know? You 

14 Q. When you say picked up branches, what are you 4 don't know? 

15 talking about? Bundles? A couple twigs? 5 A. Right. 

16 A. It was an apple tree. So they were small, and 6 Q. When you said that David was the one that took 

17 David cut it. He cut the whole tree down, and 17 the tree down by himself that time, the apple 

18 Bill and I were standing there talking, and we 
I 

18 tree-

19 were taking them over to where they were - their 19 A. (Interrupting) Yes. 

20 garden area. 20 Q. - do you happen to know, prior to David setting 

21 Q. So on this occasion David cut down the entire 21 out to do the tree, whether Mr. McGuire or 

22 apple tree? 22 Mrs. McGuire gave him any instruction on how to 

23 A. Yes. 23 use a chain savl? 

24 Q. With the exception of that stump that you tidied 24 A. Not to my knowledge. 
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1 up? 1 Q. Do you know if they were even out in the property 

2 A. Right. About four inches of stump sticking up, 2 - out in the yard when he was doing that work? 

3 yes. 3 A. Yes, they were. 

4 Q. And the assistance that you gave, you helped get 4 Q. They were there as he was cutting or afterward? 

5 that stump to a more presentable condition closer 5 A. Both. 

6 to the ground? 6 Q. You saw the McGuires present when David was using 

7 A. Yes,I did. 7 the chain saw? 

8 Q. And then you helped Bill move some of the 8 A. Yes. 

9 branches to a different area on the property? 9 MS. FREEMAN: Counsel 7 are we talking 

10 A. They were already cut up, so yes. 10 about the apple tree? 

11 Q. Were they tied in bundles, or did you - 11 MR. BARCH: Yes, the apple tree. 

12 A. (Interrupting) They were just loose. 12 Q. And while you were there - I guess you were 

13 Q. Loose. Did you just pick them up and carry them? 13 present, I take it, then, when the McGuires were 

14 A. Yes. 14 on the property and David was using the chain saw 

15 Q. Did you get paid by the McGuires? 15 to cut the apple tree apart? 

16 A. No. 16 A. Yes. 

17 Q. Do you know if David was paid by the McGuires to 17 Q. Do you recall over hearing or seeing Mr. McGuire 

18 take down that tree? 18 or Mrs. McGuire instructing David on how to use 

19 A. Which tree? 19 that chain saw while you were there? 

20 Q. The apple tree. 20 A. Not how to use the chain saw. Just what they 

21 A. I don't know. 21 wanted gone. 

22 Q. Did you get any kind ofremuneration or 22 Q. So they were telling him which parts of the tree 

23 consideration or gifts of any kind for helping 23 they wanted gone? 

24 that day with your chain saw? 24 A. They wanted the whole tree gone. 
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1 Q. So anything beyond that saying take the whole 1 A. Right. 

2 thing down? 2 Q. You dont recall Mr. McGuire telling David how to 

3 A. The two of them were bickering back and forth 3 use the chain saw, though? That didn't happen in 

4 about all different things. Tuey were talking 4 your presence? 

5 about all different trees they wanted - I didn't 5 A. No. 

6 keep up with - 6 Q. Correct? 

7 Q. (Interrupting) The two of them meaning Mr. and 7 A. Correcl 

8 Mrs. McGuire? 8 Q. And you dont recall Mr. McGuire demonstrating 

9 A. Yes. And her son. I didn't get into any of 9 the chain saw for Mr. Gagnon that dayeither, 

10 thal That is whatever they wanted to do. 10 correct? 

11 Q. So there is some banter, bickering, whatever you 11 A. No --yes, that's correcl 

12 want to call it, over which trees needed to come 12 Q. David was just using the chain sawin his 

13 down? 13 presence? Is that how you recalled it? 

4 A. Righl 14 A. Yes. 

5 Q. Besides identifying the trees that theywanted 15 Q. Now, you were going to sayyou do recall 

6 either trimmed or rerroved, do you recall 16 something else that happened as ve were asking 

7 Mr. McGuire or Mrs. McGuire telling Dlvid how to 17 questions about it. 

8 go about tal<ing down the tree wth the chain saw? 18 A. You were asking about instruction, and Caroline 

9 A. I think Bill and Dave talked about that a little 19 was worried because part of the tree was over the 

0 bit, how they were going to do it. 20 house, and she was telling him to take it -they 

'1 Q. Okay. 21 were talking about the way lo take the tree down 

'2 A. I didn't have anything to do with it. 22 without any ofittouching the house at all; and 

23 Q. What did you overhear David saying to Bill or 23 they worked it out and did it, you know. 

24 Bill saying to David with respect to the apple 24 Q. All right. So that is something that sticks out 
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1 tree? 1 in your mind? There was a tree - part of the 

2 A. Well, the only thing that I did anything about, I 2 tree is over the house, and there V'B.S a concern 

3 remember Bill was complaining that it was 3 about damaging the house? 

4 sticking up out of the ground, and I was putting 4 A. I remember that, yes. 

5 the chain saw away in the case so I could take it 5 Q. And there was a discussbn as to howto get the 

6 home, and I took it back out of the case and 6 tree removed without hurting the house? 

7 said, "I'll take the four inches off for you," 7 A. Yes. 

8 because David was already gone or he was in the 8 Q. Was it successul? Did they do it? 

9 house doing something, and I just wanted lo get 9 A. Yes. 

10 it done and head out of there. l didn't want to 10 Q. Did anybody get hurt, as Jar as you know, that 

11 wait for him, so I did that. But as far as them 11 day with the chain saw/ 

12 instructing each other, they were mostly talking 12 A. No. 

13 amongst each other. 13 Q. And you had no connection to anyofthe cutting 

14 Q. What I'm driving at is you recall hearing them 14 that day, correct? 

15 discuss.bicker over - 15 A. other than picking up the sticks and cutting the 

16 A. (Interrupting) I do remember. I do remember. 16 stump, that was il 

17 Q. Hold on. You do recall hearing them bicker or 17 Q. That's right. I take it back. You did cut the 

18 discuss which trees needed to come dowi totally 18 stump closer to the ground? 

19 or which ones needed to be trimmed? liat is 19 A. Yes. 

20 something you recall them bickering about, 20 Q. But in terms of the work, David did the actual 

21 correct? 21 severing of the branches and cutting the limbs 

22 A. Yes. 22 and things? You were not helping him do that? 

23 Q. And you recall Mr. McGuire being dissatisfied 23 A. I was just taking the cut branches over to the 

24 with the way the stump looked after David left? 24 pile where they were going to bum it or whatever 
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1 they wanted to do v.ith it. 1 Q. And so when you went to the McGuires' that day, I 

2 Q. Let's go to June 28, 2011 then. Did Mr. or 2 take it you didn't bring anything with you? 

3 Mrs. McGuire ask you to come over? 3 A. Just my truck. 

4 A. David did. 4 Q. Just your truck? 

5 Q. So Mr. and Mrs. McGuire did not call you up and 5 A. Yes. Andmydog. 
' 6 ask you to come over? 6 Q. Your dog did you say? 

7 A. No. 7 A. Yes. 

8 Q. So your involvement started with a call from 8 Q. Did you have a pickup truck? 

9 David? 9 A. Tahoe. 

10 A. Yes. 10 Q. What were you going to do - where were you going 

11 Q. What do you recall him saying when he called you? 11 to put the wood if you did take some? 

12 A. He said he was taking down another tree for his 12 A. I was going to go back home and get a trailer. 

13 mom. And I said, "Do you need the chain saw?" 13 Q. You weren't even sure you were taking wood at 

14 And he said, "No." And I was like "Oh." He 14 that point? 

15 said, "Do }OU want the wood?' "Well, r11 come 15 A. Yes, exactly. 

16 over and see what you got.•• Because he was 
' 

16 Q. You went out there in your personal vehicle with 

17 trying to explain to me which tree it was, but I 17 your dog? 

18 wasn't sure. So I said, you kno"I "I can come 18 A. Yes. 

19 over and take a look in 1he morningn 19 Q. Af that point you were not planning to assist 

20 Q. I forgot to ask you. Did you take any of the 20 him; just to check the wood to see if you wanted 

21 wood that was cut down of the apple tree wood? 21 it? 

22 A. No. 22 A. Correct. 

23 Q. Okay. So you agreed to come over and take a look 23 Q. On arrival who was there? 

24 at the wood that was being - I guess the tree 24 A. David, his mom Ca10line, Bill. And at some point 

101 103 

1 wood that was - strike that - the remains of 1 in there his sister showed up. 

2 the tree that was being taken down on June 28? 2 Q. Bill's sister? 

3 A. Right. 3 A. No 1 David's sister Diane. She was there. I 

4 Q. And heading over there was it your plan or did 4 don't remember when she came and went. She was 

5 you anticipate helping him? 5 there. 

6 A. Not with - he said he had a chain saw, and he 6 Q. And on arrival are they all in the house, or is 

7 does it all himself. So I anticipated just 7 the cutting ongoing and they are all outside? 

8 getting the wood, you know, if I wanted it 8 What do you recall? 

9 Q. Okay. And prior to arriving atthe property did 9 A. David was - he came walking around the side of 

10 you call the McGuires? 10 the house as I pulled up - they must have seen 

11 A. I don't think so, no -you know wha~ I - 11 me - and said, "Hey, how's it going," you know, 

12 strike that. I don't remember if I called to 12 and I said, "Morning." He wanted to show me what 

13 make sure he was there before I left in the 13 he had. 

14 morning a not. I don't remember. I may have: 14 Q. So you went around back and looked? 

15 Q. So he called you not on the day of, but some 15 A. Yes. 

16 other point to alert you he would be there on 16 Q. How much of the tree was down at this point? 

17 that day? 17 A. None. 

18 A. Yes. 18 Q. What kind of tree was it? 

19 Q. So you may have checked just to see if he was 19 A. Pine. 

20 there? 20 Q. We're talking like a Christmas tree type, or the 

21 A. Yes. 21 big one with all the ugly branches? 

22 Q. Do you recall that being the case, or it's just a 22 A. They all have big ugly branches. It was the 

23 possibility? 23 Christmas tree type. 

24 A. It's a possibility. 24 Q. How tall was this thing? 
• 

FJSher Court Re ortm 

28 of 63 sheets 

p g 
Rockford, Winois 

815/226-9755 Page 100 to 103 of 176 



Dulberg 008406

Paul Dulberg 

104 106 
1 A. We all guessed at that I think around 60 feet 1 A. (Interrupting) They bicker like cats and dogs. 

2 Q. And that's an estimate, correct? 2 Q. You have used that phrase "bicker." When you say 

3 A. Yes. 3 bicker-

Q. None of it had been trimmed up at that point? 4 A. (Interrupting) Discuss. 

A. Correct 5 Q. Was she telling him she wanted certain trees down 

1 Q. All right And now you and David are back there 6 and he did not want to take those down or -

J looking at it, correct? 7 A. (Interrupting) Yes. 

8 A. Bill came out. Carol came out They were all 8 Q. - he wanted some down that she did not want 

9 out there. 9 down? 

10 Q. That is what I was going to ask next. Who else 10 A. Both ways. 

11 was back there with you when you were looking at 11 Q. Okay. So other than identifying which additional 

12 it before the work staried? 12 trees had to be trimmed or cut down versus, you 

13 A. Everybody. 13 know, left alone, do you recall any other 

14 Q. Okay. And at some point the cutting began? 14 discussion between David and Caroline prior to 

15 A. Yes. 15 him undertaking the effort to actually cut 
16 Q. All right Between the time you arrived and you 16 things? 

17 went back with David to look at the tree - and I 17 A. She was telling him about she - the putting oil 

18 think you said Bill and Carol were there, too? 18 in the chain saw. And he was like "I know. I 

19 A. Uh-huh. 19 know, Mom," you know. Because it was brand,iew. 

20 Q. Yes? 20 They had just bought it It was all little 

21 A. Yes. 21 things. And a lot of the discussion didn't have 

22 Q. Between that point in time and the time the tree 22 anythilg to do with the tree. We're talking 

23 cutting actually started what discussions do you 23 about otherthings like other kids in the family 

24 recall about this project? 24 and - you know. 

105 107 
1 A. They showed me the new chain sawthey bought 1 Q. When David explained his plan for taking down the 

2 Q. Okay. 2 tree, you heard part of that? 

3 A. After that I was joking around with Bill a little 3 A. Yes. 

4 bit He was telling me about his vacation. Did 4 Q. Okay. Do you recall Caroline disagreeing with 

5 a lot of talking about his vacation. We talked 5 him about how to go about taking down that tree? 

6 about that all day. 6 A. Not too much, no. 

7 Q. Okay. 7 Q. What about Bill? 

8 A. I was playing with the dog. Carol loves my dog. 8 A. Bill just stood - Bill wanted to make sure it 

9 Just simple pleasantries. Nothing - it wasn't 9 wouldn't hit the pool or the garage. Same thing 

10 really about the work. 10 with Caroline. They did not want any damage to 

11 Q. Do you recall any discussion about the work 11 their property other than it falling on the 

'12 between the time you went behind the house to 12 grass. 

13 look at the tree and the time David started work 13 Q. That would seem to be any propertY owner's 

14 on the tree? 14 concern is that they didn't get other damage. 

15 A. David was talking about the work that he was 15 A. Sure. 

16 going to do, where he was going to drop it, how 16 Q. But in terms of how to go about doing that, other 

17 he was going to take it down. He was telling 17 than alerting Mr. Gagnon that they did not want 

18 Bill and Carol how he was going to do this. 18 the house hurt or the pool damaged or anything 

19 Q. Do you recall during that process Garoline 19 like that do you recall any comments from either 

20 McGuire trying to override any decision that 20 Mr. McGuire or Mrs. McGuire as to how to go about 

21 David had? 21 doing that or was that a decision that - or a 

22 A. Yes. But not about that tree. About other 22 plan that Paul - I'm sorry- Mr. Gagnon came up 

23 trees. 

\ 
23 with, from your vantage point? 

24 Q. Okay. Well, what do you recall Caroline's - 24 A. He came up with it. He said what he was going to 
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1 do, and he did. 1 A. No. 
2 Q. Okay. In terms of discussions then leading, I 2 Q. At what point between the time they started 
3 guess, from the time you got behind the house to 3 cutting to the point where you were hurt did they 
4 the point in time where David started working on 4 leave? 
5 the tree - and specifically I'm talking about 5 A. Well, Bill was in and out of the house getting 
6 conversations you overheard with the McGuires and 6 things to drink and whatnot and talking to 
7 Mr. Gagnon - there was concern about not 7 Caroline. I don't know when he disappeared that 
8 damaging the house or pool? 8 lasttime. But Dave's sister was in the pool, 
9 A. Uh-huh. 9 and she disappeared, too. I think she went home. 

10 Q. And there was also discussion over which tree 110 I don't knowwhat happened to her. But, yes, it 
11 should be cut and which tree should not be cut - 11 was - he was in and out, you know. 
12 A. (Interrupting) Uh-huh. 12 Q. Okay. Why don't you tell me about the work you 

,13 Q. - correct? And then you remember them talking 13 saw David do between the time he started it and 
14 about the chain saw being new and Mrs. McGuire 14 the time you actually started helping him with 
15 concerned about making sure there is oil in it? 15 any aspect of it. 
16 A. Yes. 16 A. He was laking off the lower branches of the pine 
17 Q. Anything else you can recall? 17 tree. 
18 A. That's about it. I'm sure there were other 18 Q. Okay. So you're just standing there watching 
19 things. 19 this? 
20 Q. Did David consult with you about how to get the 20 A. Oh,yes. 
21 tree down? 21 Q. And so the first task that you saw him undertake, 
22 A. Not much. He asked me how tall I thought it was. 22 he was using the chain saw to cut some of the 
23 But he knew how to measure out pacing or 23 lower branches off of this pine tree? 
24 something, some trigonometry thing. He figured 24 A. Yes. 

109 111 
1 out how tall it was. 1 Q. And that was from the ground level? 
2 Q. So, I mean, did it appear to you that he looked 2 A. Pretty much the first lower branches, you know. 
3 like he knew what he was doing? 3 Q. Okay. 
4 A. Oh,yes. 4 A. And then he worked his way up, you know. 
5 Q. You say you saw him actually measuring things? 5 Q. Got you. How far along with the cutting process 
6 A. Yes. 6 was he before you did anything to assist him? 
7 Q. Like just walking it off in feet, or did he have 7 A. He was pretty high in the tree. Probably 25 --
8 a tape measure out there? 8 well, 20 feet. I'm getting - his chain saw died 
9 A. No. He paced it off. He was estimating the 9 on him. He had a rope. And he lowered it down, 

10 height of the tree from where it would fall. 10 and he asked for me or Bill to restart it for 
11 Q. Okay. Any other preparations that you observed 11 him, and I restarted it. And then he raised it 
12 him undertake before he actually began cutting? 12 back up in the tree and pulled it back up there 
13 A. Preparations? Getting the chain saw ready. He 13 and then just kept going. 
14 ate breakfast in between. He's the kind of guy 14 Q. Okay. And so how is he getting up the tree? 
15 that would work for 10 minutes and then take a 15 A. He's climbing. 
16 20-minute break and work for 10, you know. 16 Q. He's climbing the tree? 
17 Q. Okay. So at some point the chain saw gets fired 17 A. Yes. 
18 up, I take it? 18 Q. Does he have little spikes on his shoes? 
19 A. Yes. 19 A. I didn't see spikes, no. 
20 Q. And are the McGuires still out in the yard? 20 Q. So is he cutting the branch and using the stump 
21 A. I believe so. 21 as a step? 
22 Q. From the Interrogatory answers it looks to me 22 A. Yes. He had some sort of belt he had wrapped 
23 like they were not present in the area when you 23 around the tree. I have never done anything like 
24 actually got hurt? 24 that, so I - that's not -1 have - not that 
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112 114 

1 skilled. 1 for me. I'll pun it back up." 

2 Q. You have never cut a tree down the size of this 2 Q. You believe it stalled, and he lowered it down to 

3 one? 3 have somebody else start it? 

4 A. No. 4 A. Yes. 
Q. And you have never used any straps or belts or 5 Q. Did you recall him saying, "Ifs too dangerous to 

6 harnesses to ascend the tree? 6 start up here on my own"? Is it just something 

7 A. I wouldn't climb into a tree like that, no. 7 you assumed? 

8 Q. Now, I mean, you're watching him do it? 8 A. I assumed it I would think it would be too 
9 A. It looks scary. 9 dangerous. 

0 Q. You're watching him do this? 10 Q. So you did restart it? 

1 A. Yes. 11 A. Yes. 
2 Q. How many branches do you think he cut, I mean, up 12 Q. And so when it goes up on the rope, it's running, 
3 to this point where - 13 but the blade is not turning, obviously? 

4 A. (Interrupting) There was a lot of branches. I 14 A. Correct 
5 mean, I was surprised how many branches are on a 15 Q. You have to use the !Jigger to get the chain to 

16 pine tree. So I can"t guess the number, but 16 move? 

17 there was a lot. I 17 
A. Correct 

'18 Q. And he's got some kind of a strap holding him to 18 Q. And I presume the rope is not going through the 

19 the tree, and he's using his feet as support? , 19 !Jigger area? 

20 A. Standing on the stumps that he had cut for it, I 20 A. No, it's not 

21 yes. 21 Q. There is a-

22 Q. And and then the chain saw is attached to a rope 22 A. (Interrupting) It's tied around the bar. 

23 of some sort? 23 0. Got you. So it gets back up to him. Does he 

24 A. Yes. He had tied a rope around the handle of the 24 continue on with the cutting? 

113 115 

1 chain saw and had it up in the tree with him. 1 A. Yes. 

2 Q. And is Mr. McGuire out there for this? 2 Q. And what is the next involvement of any sort that 

3 A. Yes. 3 you had? 

4 Q. Mrs. McGuire, too? 4 A. Bill wanted to get some of the sticks that he was 

5 A. At times. 5 cutting down off the ground and into a pile so he 

6 Q. Are they doing anything other than watching him? 6 started doing that. And then my dog went and 

7 A. Bill was talking to me. He really liked his 7 grabbed some sticks because he sees sticks, you 

8 vacation, and he was - he had story after story. 8 know. So I went over, and I was helping Bill put 

9 Q. So he's really kind of a spectator more than 9 the sticks into a pile next to the garden. They 

10 anything, and he's having conversations with you? 10 were just laying on the ground. We were standing 

11 A. Both of us were, yes. 11 there doing nothing. 

12 Q. He's not directly assisting David up there in the 12 Q. Okay. So you were basically just helping Bill 

13 tree? 13 move some of the debris over into a pile? 

14 A. Bill did - yes, exactly. 14 A. Yes. 

15 Q. Did Bill ever climb the tree? 15 Q. The smaller stuff? 

16 A. No. 16 A. Well, the long·· 

17 Q. All right So he's about 20 to 25 feet up when 17 Q. (Interrupting) The limbs? 

18 he - did it run out of gas or something? 18 A. Yes. 
19 A. I think it just died. 19 Q. And what was the plan for those, if you know? 

20 Q. II died. He needed somebody else to start it? 20 Were they going to be chipped up? 

21 A. (Indicates affirmatively.) 21 A. Well, Bill wanted to burn then. In fact, he 

22 Q. He didn't try to start it himself up in the tree? 22 started a fire and was burning them. 

23 A. No. He said it was dangerous. He said, "rm 23 Q. Okay. 

24 going to lower it down to the ground. Start it 24 A. And somewhere along the way David wanted to save 
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1 them. ~ 1 0. For a good portion oftime? 
2 Q. All right So all you're doing is taking the 2 A. Yes. 

3 stuff that has fallen off the tree and dragging 3 Q. At some point Bill started dragging these 
4 it into a separate area at this point? 4 branches to a different area, and you lent a 
5 A. Yes. 5 hand? 
6 Q. All right. And did Bill ask you to help, or you 6 A. Yes. 

·--7 were just there and you decided to help him? 7 Q. You didnt do that anticipating any payment of 
8 A. I just decided to help him. 8 any sort, correct? 
9 Q. Did you at that point discuss, you know, payment 9 A. Correct. 

I .10 for doing this? 10 Q. And then how long does this go on where you're 
11 A. No. 11 moving branches? 
12 Q. Did you consider yourself doing him a favor by 12 A. Well, some time. David, he took some good long 
13 just helping? 13 breaks. So a few hours. Atleast a couple. I 
14 A. Yes. 14 mean, we weren't moving branches for two houts. 

15 Q. Was it your plan to maybe - had you decided at 15 You move them for two minums and you're done for 
16 that point to take any of the wood as firewood? 16 20 minums, you know. 

17 A. No. I told him I didn't want it 17 Q. Until there is some more down? 
18 Q. None ofit? 18 A. Yes. 

19 A. None of it. It's pine. 19 Q. Because you're not standing under there as they 
20 Q. Even the trunk of it once it was done? 20 are dropping down? 
21 A. None of it is any good for burning in a 21 A. Right 

22 fireplace. 22 Q. So it's off and on for a couple of hours you're 
23 Q. So once you got back there and saw tt was going 23 moving these branches? 
24 to be a pine tree coming down, you knew you 24 A. Yes. 

117 119 
. 1 weren't going to be taking advantage of any of 1 Q. At some point does David get the whole - the 
2 the wood? 2 whole trunk, it's eliminated wtth - all the 

3 A. Correct. 3 smaller br~nches are gone? 

4 Q. It wasn't your chain saw, correct? 4 A. He got it pretty far up. And when he came down, 

5 A. Right 5 he looked pretty scared. I was like "I wouldn't 

6 Q. What purpose other than talking to Bill did you 6 want to do that I have to give it to you 
7 have for staying? 7 because I wouldn't climb up like that" 
8 A. Well, Carol talked to me about -- it was just 8 Q. Did he get all the way to the top, very top of 

9 social. Carol was talking about old people that 9 that, 50 or 60 feet high? 
I 

10 worked at lntennatic. Bill was telling me about '10 A. No,no. 
11 his vacation. And it was just talk, you know. I 11 Q. So at some point he comes down, and there is 

12 didn't plan on staying thatlong at all, butthey 12 still some of the triangular part of the tree 

13 just keep talking. I didn't have anything else 13 with the branches? 

14 to do that day, so I just . .. 14 A. Yes. There was a good-· better than a third of 

15 Q. What day of the week was it? 15 it, maybe a little more, left. 

16 A. I don't recall offhand. 16 Q. So roughly two-thirds of it is free of the limbs? 

17 Q. Was it a weekend? 17 A. Between a half and two-thirds, yes. Somewhere in 

18 A. No, it was not a weekend. 18 there. 

19 Q. All right. So you decided you weren't going to ~9 Q. And then he comes down. Is that when he falls 

20 take any wood, and it was really by - you were 0 the tree? 

21 kind of hanging out socializing wtth the 1 A. No. 

22 McGuires, if I'm understanding what you're 2 Q. Did he ever cut the tree and see tt fall over? 

23 saying? 3 A. No. 

24 A. Yes. 4 Q. Did you get injured before that happened? 

. . 
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• 5 Q. 

6 A. 
7 Q. 

8 A. 
9 Q. 

10 

11 

12 

13 A. 
14 Q. 

15 

16 A. 
17 

18 

19 

20 

21 

22 

23 

24 

Paul Dulberg 

120 
Yes. 

So he comes off of the tree having cut down half 

to two-thirds of the limbs? 

Uh-huh. 

Right? 

Uh-huh. 

Is that a yes? 

Yes. 

All right And then during that period oftime 

while he was up there, that is when you and Bill 

were dragging some of these branches over to a 

different area? 

Yes. 

And at what point is it that you're involved in 

any activity which resulted in your injury? 

1 

2 

3 A. 
4 Q. 

5 

6 

7 A. 
8 

9 

10 

11 

12 

13 

14 Q. 

15 
When David came down, he look a good long break. 16 

He was tired. He was cfimbing the 1ree. He was 

tired. I think he ate something for lunch. I 

was offered a pop. You know, I sat there and 

drank a pop, was playing with my dog. After 

lunch Dave went back over there to do some more 

work. He s1arted trimming on the tree next to 

it. Wasn't even the same tree. Same thing, 

taking off the lower branches. And it was when 

121 

17 

18 A. 
19 

20 Q. 

21 

22 A. 
23 

24 

122 
like that, no. 

MS. FREEMAN: Just answer the question. 

No. 

All right So now David needed some help with 

something. What was it, as you recall? What did 

he need help with? 

He had accumulated a very large pile of, you 

know, the long pine branches. He asked if I 

could help him for a few minutes. I said sure. 
He says, flneooyoo:ioiioici fuese;i.Jkl1fci\tl 
·otrthe)hftlQS~on'"them-~t--~:;fie~~h~~·~baf 
' _ .. _."_,'-,·--·--'"---··"·' -----··"'_"----·~-_-_:,_---------:·-.,.,T7 <• --

'~°'wanted, showed me where.to.starii:L'Andfsii'd, 

'.:'~f~i<l lli~" y~u know. And -yes. 

All right So I guess from what I envision, 

he's cut all of these limbs off of that pine 

tree. Now there is a big pile of them; one you 

guys weren't able to move, you and Bill? 

He had anotherpile from the tree right next to 

it, yes. 

And what was he going to do? Trim some of the 

smaller branches off the limbs? 

That's what he wanted to do. He wan1ed to save 

the center part for firewood or something like 

that for campfires or something. I don't know. 

123 
1 he was doing that, when he V10s done with trimming 1 Q. So by cleaning off the smaller branches, then 
2 

3 

4 Q. 

5 

6 A. 
7 Q. 

a A. 
9 Q. 

10 

11 A. 
12 Q. 

13 

14 A. 
15 

16 Q. 

17 

18 

19 

20 A. 
21 Q. 

22 

23 

24 A. 

that tree, that is when he asked me to come over 

and hold something for him. 

So after lunch he stopped working on the tree 

that you saw him work on all morning, correct? 

Uh-huh. 

And started working on an adjacent tree? 

Uh-huh. 

He was at ground level again just cutting off 

branches? 

Uh-huh. 

That was the first time he directly asked you for 

help? 

Yes --well, other than s1artthe chain saw 

earlier. 

Yes. So up until that point in time I take it 

you had not offered David any thoughts about how 

to proceed with the tree trimming, whatever he 

was doing? You're just watching? 

Yes. 

You didn't offer him any comments on how to do 

this, the way he was going about getting this 

stuff done? 

I have never seen it done, fhat big of a tree 

2 

3 

4 A. 
5 Q. 

6 

7 A. 

there would be some logs that could be cut up 

that would be suitable for firewood? 

Correct. 

.. qi<Lyil.g2;:~_;!~lL-did:~e_te~I~~>•l'1-';W 
~pl','i'~a~ qrWnat he vvas going,to.do?: .. ff' 
He foi<i"m;rexact1y whiiit<>do. ·ffe kriewwliiitne 
•:--:•L~- .. ~L,.:_• ',,•,, •,••• ,•, ., ----•,:•••-•-;.,-••-•"•••••--•c-'-•••'•' 

8 was-wi~-}t:ou-1<now,.seemedthatw;,ytorne. 
_._._,_____:_.__ .'•.' ' ' ' --··--: .. ;_· __ ,,_. ______ # 

9 Q. And he told you what he wanted you to do? 

10 A. Yes. 

11 Q, And what did he tell you to do? 

12 A. Took1he,bcran.ch;-pu1Ht over here_'!<ltt,;_"';,;'W 
-·-.-~-·-·-•,•...;.,_._........:......--...........,--c,·~-;: - .. - •· ·•"' ··--·~-.' ·;y 

13 

14 

5 

6 

17 Q. 

18 

19 

from.tfie~ofthem .. Holdthe.one ~nd!ip,_"'fd 

·nefotr<fcfuftM-;riiali;r~t;,«~~llie~ttier~d. 

AJi<twt,~~that~a:iaoj'je~)lutii•a6Wfi,~ra6tf1~ 
,~®t$n~:·tutJt11ji.·3~d _:.yc;rk:rib~;y~7-~: -· 
......,c,...~ ..... ,----•- . ., •· . . --·· 

So I'm understanding, you're taking"'. limb that 

had_~e_n put off the tree,,yo!'~lcil_ng itf 
~prig,!)!.? I · 

20 A. •:1-10.J 
21 Q. No? 

22 A. Can I do - I don't know how it transla1es. 

23 Q. We'll explain it on record. But if that straw 

24 will help you orient us as to what you were 
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1 

2 A. 
3 

4 Q. 

5 

8 Q. 

9 A. 
10 Q. 

22 

23 

24 Q. 

1 

2 

3 A. 
4 Q. 

5 

124 

125 

you were able to accomplish before you were 

injured? 

We did quite a fuw. 
And are you able to quantify that in any way? 

More than one, obviously? 

6 A. 
7 

Yes. l\lbre than a few. Maybe a few dozen. Mayb< 

a little m,re. We did it --you know, we did 

8 

9 

10 

11 Q. 

12 A. 
13 Q. 

14 A. 
15 Q. 

16 

17 

18 

that for about I would say a good -you know, it 
was a v.hile. I d>n't know exactly. I didn't 
have a watch. - .~

0
., 1/ ,,f -.-0 : 

Are we talking a half hour or more? 

Yes. 

All right 

ltwasn't-

(lnterrupting) A dozen? At least a couple of 

dozen of these things you have gone through this 

process trimming all these branches off in the 

way he told you to do it, you hold the end and 

19 he's going to work his way up? 

20 A. Right. 

21 Q. '8tlnw:all'etth0se..lii!Iebrarichesareoff# 

22 A !~~7tl<fnd'ofa1]J~<l.~ff~'W ~-·-· 
23 • · ,c<l.S. 

24 Q. Z]~e!fiencut:thaTmtosmaJli,rpieces? i 
I 

1 

3 Q. 

4 A. 
5 

6 

10 

11 

12 A. 
13 Q. 
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13 
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1 

2 A. 
3 Q. 

4 

5 A. 
6 Q. 

7 A. 
8 Q. 

9 

10 A. 
11 Q. 

12 

13 
4 

5 A. 
6 

17 

18 

19 Q. 

20 

21 A. 
22 

23 

24 Q. 

;,.,.;.c_:~ ., .. , 7',~';""':'.,..,...,.,.-,·-~::-:o;---c----·~·:~--.,...,...,-~ 
.Youwere·doingvvhathetold .. youto.do? y~•k·'-.:---~•'-C.--•• 

130 

Did you think you were taking instructions from 

the McGuires at that point? 

They didn't say much. 

And the entire time you're trimming - during 

this phase where the branches are being trimmed 

off the limbs, I take it Mr. McGuire wasn't there 

helping you holding these limbs? 

No. We were - it was getting into the afternoon 

after - like after lunch, and I think he was 

getting tired. That is the way I feel. He was 

older. 

The particular phase of the project, the trimming 

of the limbs, that was you and Mr. Gagnon? 

Yes. I remember Mr. McGuire saying that he 

wanted to bum the limbs, and David wanted to 

save them. 

And at no time that day did you run the chain 

1 ~ili~_§as.·:1 
131 

saw? 

2 Q. All right And during this 20 or 24 more limbs 2 A. 
3 Q. 

4 A. 
5 Q. 

6 A. 
7 Q. 

8 

I started it. 

3 

4 

5 A. 
6 

7 

8 

9 

10 
11 

12 Q. 

13 
14 A. 
15 Q. 

16 A. 
17 Q. 

18 

19 

20 

21 A. 
22 Q. 

23 

24 

that you guys trimmed up before you were hurt, 

was Mr. McGuire out there? 

Yes -- wait a minute. I was working. so I wasn't 

paying attention at that point. I was helping 

hold the limb. You know, I was paying attention 

to what I was doing. I stopped paying attantion 

to Bill and Carol, so I don't know where they 

were. You know, l know they were coming in and 

out of the house. · > ,,.• · · ·' •'" · · 
Okay. So whether they were there or not during 

the trimming part you're not sure? 

Yes. 

It could be? Maybe not? 

Yes. 

That being the case, I take it you don't recall 

either one of the McGuires intervening, saying, 

"Hey, that doesn't look safe," or "Be careful," 
or any1hing like that during the trimming part? 

No. 

~:l'L~~ltr.i,}G;;_!)Do~~elllngy"ou ~ere\11 
--.~d,1<>n<1ct1pi;,, ~-h9j~ar,ch~.D]~e1!tie,J 
~ofthe•ii42G'w_ji'e,;,~iyeygg:agyinstrcictfonsdarin§w 

9 

10 
11 

12 

13 

A. 
Q. 

14 A. 
15 Q. 

But you didn1 run it -

(Interrupting) No. 

- and apply it to any limbs or logs? 

No. 

All right. Why don't you get to - we have got 

to the dozen or two dozen or so of these limbs 

before you were hurt. Tell me, as you can 

recall, what happened. 

Do you mean the actual incident? 

Actual incident. You have done a couple of dozen 

of these without incident? 

Right. 

l~1I~n.~5~\\j~~~?( _ _ ______ _ _ ---~ 
16 A. J;'fe ~al.l5E!d ~~s me>and tne <;llain saw ca:me-up, . ~: ;i:1.~:e:~~:~~~o~~!~~~~~}~---<• ... , 

19 Q. "!~J:l'~~s ~<:!!.@!fi".'o_tri_r:ijL9n trimming ~ jfliJ!)' 
20 iat'ftiat,poinr? --

21 A. :1-;;,tiP)c1rrJgI;i1rr1li'ifv;y;;J 
22 Q. 21?~3:i!lol<l_lDg.ailiob.# 

23 A. fri~J 
24 Q_ VV'l!tiW)l@J:l,jridsi, 
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133 
ttJ;tJ,d[ri{yoti;vere healthy enough to hold it-, ~wt\fci1°ltiirid'J~c c.,__ c ·-·· .•. 

~·· ..... ~{i~i~itillsW 

Paul Dulberg 

134 
1 ;Q::c ·13:etoteyou got h1t with the~ --:1 
2 A:-··~---"·-~·-·· 
3 o. A;-;ii:;1¥keicunlii<eihe-;;ih~~b,;,nJ;,;;the-,_~ 
4 rncljlha"v,i"iieen a'.br~;;"c1tc10;:r Iha~ !~ f~~~-t~ 
5 ~• ._, ____ c•-····•········ 

6 A. '.'fj~~t;;m1.ed.:cutt!ng tlJ!tlimb, cbai.n-saw.went 

~"(1,1,r~l'.nt!~.L~e. ~.!'~~-i~~~ to~ 7 

8 

9 

10 
11 

•12 

13 

me, ~"dl.th~!Jhrl,e was .going to saysometh',991 
lil«liiext instnict1on, what to i!~y,~f. ~ .. 
d~'t"k~ow:~e was"thlnkirig ci~~h~t he "was1 
Si~EF~~--12~~~;~~~,;-~~~~~~~:-~_ 
:up, alJ(I the. gas went on, and I !ri~ gettiag.tlfe 
~-,i:..;:..-<ir.~,~"'-::--- ••'-,.--· - ---- ----_-.:._. 

· nell oµt ~tile. W<iY anc:1-,-yes:-'f 
14 Q. C:~~~;,,,'tdaringac:atti_11_1!_p[q~ittiat you~·1 
~ .. ,.~l>,J,•~----- -- -·-- .. ,. - .. 

15 werehun?4 
16 A. f~o~;rerightJ 
17 Q. 1-ft'-<fisengaef,iirrroin trimming the branc11,if·1·~ 
18 

.,-,; -~·'-"' 'L .. :;::......,~:,;..;~__:.:.,; •.• .---'-'.,-·,,~,- ., ,~--·-'·'""'""""""""-'-·~•---••'"''~~ 
un<leistanding your testimony, and tile chain wel!lt 

19 
~rtiaJ~1[;;a-.,.,· ___ ....... ,,-- -· ·- ---·---· --

20 A. "ffif,;nptc,ff;,·~"-~t""Jo.:::·c:.ld_l.\t _____ _ 
Q. ~iia'ffi'e:~aTnis not even movlng, and he'sl 21 

22 -~~';i-1~:his ?ide?f · . · •-· · · 
23 A. "~tfh;,d~ 
24 Q. 

A. 
2 Q. 

3 

iiif,!fill~tti_liaods.·sufttie cliai11 is 1Jqt movin~ 

135 

/\.ul1:i;r!:q;1o_s-es ,1ll_e gap o.et.weeri you ariii rum iii . 
.t~(iRs; .. ~f ';p~~11-··--· --.. ·- · _____ ,' .. - ·-----·· ' 

4 A. -~~ti\ ... -------,·· ··- __ _ .... 
5 Q. 'l':nclyc:,1,icwere still holding the branch at this ii 
6 

-:-.,,a~·-__..;.._:_:;.c.-.-•·------.··.C---·•-··-- ,, .. ·- - -- . ·-

,ppinti 
7 A. tffl .. -· --.. .... . . . 
8 Q. )',-n\[~oriiehov; the chain, .it gets activated? 1 

< ~i~~--·:c:''7'.'·.'·"'·'°-·.;..;;;_:":""'· ·-,--~--···:·_, __ '=-,,~--
9 A. $en: I h~d the chain saw, the motor speedup) 

.d•:Mi'i:'tful'i'i_if•~,r,.,,-, •."-'•-·'-'--_---'.:"~~-. ..: __ .,. __ . --- - · ··'--:··-::-~--q.~-w, 
10 
11 

12 

13 

14 

15 
16 

':5!!~vvlt~ ll"l¥ •res i!~,t to COffiE>Up,J_J_~ 
"cli'Op'ped tlie brancli, triecl_ tc:, get th.~ he_ck c;,utof -~ 
·t~~ec®s-;~~omingcupbetweerrl)le,mdth' 

if"~-' liVhai ~~ffl'~~·•"~ -
E!Fi~?Eow to~say ;~" ~o"'·;~"'?'\111~t 
'JVhetl)er he was gomg after someffi1i1971e tnouglit 
he°~; roll'ri~ off ttie brilnch, ldo--,:;,:t ~.;w,·:-r , 
,~-----·--- . .:-·--·- -··· - --·----- . . ,.-

17 Q. ''RI<~. 
18 MS. FREEMAN: Wait for a question. 
19 Q. So;you;.ieihokfing the i;;ancii with yourrlgfifnaiid.f 

-~li~::yq~---~~rdi;~-~n th;·two. :dOZe~~6fh1_6re:_j 
~,_"";:..~- --------- ,., .. -., ___ ,, :·· --c:--:---"".""·-----~~-_-_-, .. -- -~ ...... _--

20 

21 before., .. ;:i=:s_t_ri111~~!!~-~Gl1:5 ~o~tlli,; t~i~g/ 
22 artij ':stop~ trimrrting,. COrrect?...j 
23 A. ~H~~i~i~~::,-,~ -
24 Q. 4t'fg,fuJi~1\il;.-c 
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138 

139 

rvicfeu;~"5,was. pre~e11rt!) se"ttJ.:.t.?1 
N°<>.'.fknowtlieywei'enilfieysaTullley:f -w~u--·· 
~J!,~~"5Jit':~ tll1J:_~ariilin1¥3i1 
t~tiioo~e fime the"b!aoo ma<le ,; 

~~::;:"-""""'c:---:""c·· ~"CC':-•::·, _,;.'":-.• :,.,.;,.,.,,..~'--"e·-;c,·,-., 

_i;pn~q<withypu, yo,u_"."_:.'_e nota.ctiv_:Jy assl~ti\1_9, 
11iif1.:5ynolclfng a _branch? xou haa,Jri )'act, ~ · 
cre~~ci'ffi'<t~ . ---·--

·"-'«J;l,;,,~'<'' ~· ·--~-~-

9 A. 
10 Q. 

Oh'~ -~~-:! 

J\nd ffieie',iiiis 110 dtalogue fi'orif Mr.Gagnon ai'fhe 
... ,, •'.MY¥P·1Mn - · · ,, ....... L. · - · · . :; _. _____ ._.....:_:..._ g 

11 

12 

13 

.ai>0"9ached .with the ~I~':~ ".s ~-~J:if _ . -.. -
inti\'!J\gh:.v~,ia\ that .polht in time "'.here lh.e SBW,j 

~~~r s"i~ -, .. .. .. ... - ------
14 A. -~~J<>r:i'llPting) Pdnteclc<l?wny,a~':j .... . .. 
15 Q. - p9inteadpwl)ward arid l'iegan rnC>ving µpw,,rctt ..-:--·--·, . . ' . . ,. . . - - -

16 A . . ]~ighti 
~~- ": ,_.,. - . . ' - . -- :; 

17 Q. ,he,;e,was 1;10 statement out of hirnirt all?. i 
18 A. -~-g.1.~~0<ll<ing§~ifi1e~~~-
19 soinethlngto me becaos-.. itlOol<ed li)e he was f 
20 -ap.· proa~ri'll,'Wsay~o~eifiing; he_waritad rite td $W1'!tm·~ j ._ -=~ .. .;..,~•-~•at -.• _, __ --"~:--

. fl'o~m~i'!g"<>ls_eii'i v,011~~; I tho11g!]!Jherej' 
W3S-~~ij· in$frllciirin ~Pming! 

21 

22 

23 

24 

Q. B(JiE!!1'11~!e1,'.t!l!ir:e ,fu'". s"'n""o"'·'-~d-ct~ .. ill7:o-_ n-_a7I _-t:9fl1-.-~m-_-e·nt.""f·'· 

madebyhirnpriorto.tllerpms ci_rrthe chain saw/ 
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Paul Dulberg 

A. 
Q. 

A. 
Q. 

A. 
Q. 

141~­
h~wa.~~~ - th~Ja~l< ~ '!I?{ iiY:'iJlg~o3/ 
~rni/li~h?'t11·was rn~te ~hqi;Kang stunned.about¥ 
w,s,,.;.'iae tia~g h<1ppenec11 y;:.~r·· -···· -~-;~~-····--···· .. ------
~e,thafpoftifintiin~wiierevi'/u gol~,S~th · * 
th'<> 1i1ac1e·ana now ffid he evertell:ynrr inn is ,f 
~?Ji~at~lP-~H~~~~~~fl 

· theJ;methis hapP¢ned? } 
A. ·1;ftft;;,-;;:,;;;.geilcy,rO()mhe ~sed the wornl<icRl!ac~ 

i,.ifl"a~t'lii~,J,;'fa%;;',11~t ~ rneanthr ·tiow, yof 
~~•;"'.\•,;•._,;,~ .. <\ ,c,._;;-,., .. ·"'""":::,;'.,-:c;=·.7:,.,: .. -_·.;..·· ... ·•··········•-'.:. . . · .. ~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 know.• Arid they are going in to sewme up an~:Rilt 

~ 111~;;~1Jae;l<foge1tiei-;y~~ti~ · 12 
~clofff'kno~hap~~tnere., .. ... 13 

Q. ~~--~~"!,~};"~~! him i~_lh~ I§ 
E&.@m.Jfl.§Jmta~ .IQ<:l<~~c:k? r 

A. · Y~;l --·:--~-----------
Q. • J\ll .iigfjt:..,8~.lftao:L\loJ:ir_v.aotage.J,.ofut.tbls jgea ·7 

·. oTa'"K(cJ<back; ,il_Yloµl_c.jt,'!.h.~e anY!f:!ingJo i!~ _·, 
:#,m~;,iort'6Tia 61anciror a1og ora 11mii ·1 ., .... ••, ...... _·. ,,.,. ,,,,,,r·--~---··--·· 
!hat'iila'>'.l;teing'.cctit?-

A. ~a3f:'..miluo;thlngJ.o.cto.>Nifb..tba£_ .·"'f 
Q. Anayoiiillclh't seethe saw come onto atreef 

,:~<,-"J,,;;,;,._':':;:c·. ~=-:.· ··-; ·""""'"'~~•-- .. ,· --•----

bra""91_th~t tr~ ~ranchI%"'ertq~ope~,,~d j 
thernocRTowarcryou?-Y ou clicln-ls_ee th.al? . j · 

14 

15 

16 
17 

18 

19 
20 
21 

22 

23 

24 

142 

143 
dynarriiGS i,f ,;;:hat happeneci in i, sil!Jatiqnyvhere he { 
explfilri~<Iwhaiti;·was trying to{lo?J 

A~ ·~01~&i~0'13~fd~~im~-~·hd-i dO~·t:·~e~rnber.at] 
,,;;f,a"fll(!infl asked him;ancl he could ;;;;.;;:"'f' 
~i~ifting).·.y;;;.\;;;;;,.,;1{ 
~o'n'tthi~l.-he kni>~. I i,.;~estly don't tblnKtle 
0khoWsJ·---- ·- · · ··--

Q. 
- c- ... -·-· ., 

Soasypu sitl_!e_fi,!q~;,,y,reg§~Ql'l~S of hQ.vi._§,ny J 

uM€¥at~.~~~l~~~.,~~~ ~~~.~~.r~ .. ~~~'\·~~-~~. i, 
ta~ert. corr~?_t? I 
··-.-.·•·T-t .. •o,. 

A. 011,is:Y~ 
~,.--.-···----·--·: ... ·--··· 

Q. In ypur rninct, he's never"arncuTatedspeciffcalfy 1 
;,;,hsit he was doing atthe point in time;..,\,;-,; thef 
.-.,.J:;~r?i~)~;.b~....-;;,-.......-':•·· ·;~, ... .:...~ ..... -·--·--· --

. \>!.~!':~;<!<c C:OJ1taq11Vi!J:l your §lllll? f 
A. <::_~ec:t'I 
Q. 

A. 
_Olhet lhan referencing a.kickback in the 1=!9 ~,.. -· ·-·-····-· 

Q. OJ<ay: VVilhrespecl to the Mc§~ifl'l', ;,t_;-,hat / 
p~in i;i{;J~;;:;y~~~-i~fiioticethai, · · -

,;._,_.,··.: :· .. ,- " . :-:-~~~·-:-c,-:-•e."•·::··~ .. ·'.·~·.:·-: .. ::. - - .... ~" 
Mr. 'McGuire Or 'Mrs. _.McGuire-were aware of yo'U 
.:.,.;..,....-,. .... ,.:.:;,..: .... -:~~-;-' ·:, .> --- -·· 
being J?Otehlially hur(P 

A. T~m~di~t;,ly. They ~tieardmeic_r~;m,, " I 
Q. -Okay.· D;;-you believe they ~m; from inside the 

house? 
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144 
Yes. • .•.. 

And when they came out, was there any discussion :i 
between you and Mr. Gagnon about what had ~ 

happened? ·••- "'{ 
No. 

Would it be fair to describe the post injury part 

on the premises as being more concern about how 

YOl.1 were doing than what happened? 

It was pretty important to rm. 

Right. 

11 A. Yes, itwas very important. Carol was very 

12 

13 

14 

15 Q. 

16 

17 

18 A. 
19 

20 

21 

22 Q. 

23 

24 A. 

concerned. She corm out yelling. "I heaid it. 

I knewmy son cut you." She carm outscreaming, 

you know, and - yes - :yes. 
Did either of the McGuires ever make any comments 

to you to suggest or pursuant to which you formed 

the impression that they saw what happened? 

No. They said they didn't. She said sha heard 

it. She heard the screa1TS. She heard what was 

said right after. She heard all of that. She 

was right there in the kitchan. 

She heard the screams, and her thought was 

somebody was cut? 

(Indicates affirmatively.) 

145 

1 Q. How soon after this happening did you move on to 

2 

3 A. 
4 

5 

6 

7 

8 

9 t 
-}I: 
t1 10 
:l'->-f 11 
w 12 Q. 

! 13 
{ 14 A. 

15 Q. 

16 A. 
17 Q. 

18 

19 

20 

21 

22 A. 
23 Q, 

24 

the emergency room? 

I don't know timewise. I was in shock. It 

seermd like it took forever. So I can't tell ~u 
whether it YJa.S five rrinutes or ten ninutes. I am 

not capable of doing that for you. I can tell 

you that I started giving orders at thatpoint 

First time all da,,. And I needed a towel, I 
needed something to put on it I needed to tie it 

off. We needed to go to the emergency room now, 
and there was no waiting. 

So once you got hurt, you became more focused 

about getting the care you needed? 

Yes. 

Up until-

(lnterrupting) I was qtite vocal. 

Up until the point where you were cut with the 

chain saw had the situation ever turned from a 

volunteer situation like you described early on 

to an employment situation were you thought you 

were going to be compensated? 

No. 

Did the McGuires ever promise to pay you 

anything? 

1 A. 
2 Q. 

3 

4 A. 
5 Q. 

6 

7 A. 
8 

9 

10 

11 

12 Q. 

13 

14 A. 
15 Q. 

16 A. 
17 Q. 

18 

19 A. 
20 Q. 
21 A. 
22 Q. 

23 A. 
24 Q. 

1 

2 

3 

4 A. 
; 5 Q. 

6 A. 
7 Q. 

8 A. 
9 Q. 

10 

11 A. 
12 Q. 

13 

14 

15 A. 
16 Q. 

17 

18 A. 
19 

20 Q. 

21 

22 

23 A. 
24 

146 
No. 

Did Mr. Gagnon ever tell you he was going to pay 

you anything? 

No. 

Did he ever make any comment to you that he was 

being paid to get this done by his parents? 

He did say he was getting scmething for it. I 
don't know what I don't knowthe ter1TS. I 

remember something in there he v.as referringto 

he had to do this because he 01MSd his mom money 

or scmething. I don't know. 

And I take it Gagnon didn't promise to share 

payment he may have been receiving with you? 

No. 

Did you consider yourself a volunteer out there? 

Yes. 

But obviously you felt you were taking directions 

from Gagnon but you were volunteering? 

Yes. 

You didn't expect to get anything out of this? 

No. 

Certainly not an injured arm? 

Definitely not this, ro. Maybe a pq:,, you know. 

All right. So we have all of your medical 

147 
records but I want to go through this a little 

bit. At the emergency room they evaluated your 

arm, correct? 

Yes. 

They deaned out the wound? 

Yes. 

Did they do some X-rays at the ER? 

Yes. 

Did they tell you that it didn't reach the point 

where it hit any of your bones? 

No, it did not. 

Initially was it the impression, as you 

understood it, that it was a tear through the 

skin and into the musde? 

Yes. 

There was no belief there was nerve involvement 

initially? 

You know, once they gave rm the pairi<iller, I 

don't -1 was in la~a land. 

To the best of your understanding, did they do 

anything else in the emergency room other than 

dean it and then stitch it up? 

Yes. They did the stitctes and closed it up and, 

you know, X-rays. I don't rememberwhat an. 
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148 150 
1 Q. In the emergency room did they have you use your 1 Q. And even today you're still having problems? 
2 hand and move it to see if you were still 2 A. Yes. 
3 functioning? 3 Q. Sometime I think later in 2011, maybe it was 
4 A. Yes. 4 early 2012, you had an EMG study done on your 
5 Q. And was it still functioning at that point? 5 right arm? 
6 A. Parts, yes. They didn't really check it. I did 6 A. I think I had a few of those. 
7 that I wanted to know what would work, and I am 7 Q. Nerve conduction study? 
8 moving my hand around to see what is going on. 8 A. Yes. 
9 And once the pain medicine they gave me kicked 9 Q. And there was something done early on with the 

10 in, you know, I was able to move a little bit but 10 Shoulder to Hand Cflnic, Dr. Talerico or 
11 not a whole lot 11 something like that? 
12 Q. Once the pain medicine kicked in, I take it the 12 A. I remember Talerico. I did go see him. 
13 injury itself felt a little better? 13 Q. That doctor had evaluated the EMG study, and he 
14 A. Oh, I went (indicating). It was - 14 evaluated you, didn't feel there was any nerve 
15 MS. FREEMAN: (Interrupting) Just answer 15 impairment Do you recall that? 
16 the question. 16 A. He said -well, I left Dr. Talerico because I 
17 Q. It did? 17 don't think he knew who he was talking to. He 
18 A. Yes. 18 started yelling at me about asking for pain 
19 Q. And then how long was it before - well, strike 19 medication, and I never even got anything from 
20 that Eventually did you have to go somewhere 20 that man ever in my life. And I left seeing him 
21 and have the stitches out? 21 because I don't think he-there was something 
22 A. Yes. 22 wrong there. And I only saw him twice, and I was 
23 Q. And who did that? 23 out of there. 
24 A. Dr.Sek. 24 Q. Do you recall him giving the opinion that he 

149 151 
1 Q. Where is Dr. Sek? 1 didn~ think there was anything surgically he 
2 A. He's right here on Elm Street 2 could do for you? 
3 Q. He's still operating here? 3 A. Not at that point He did say time will tell. 
4 A. I have known him since I was five years old. 4 Q. Okay. And then you left Dr. Talerico? 
5 MS. FREEMAN: Just answer the question. 5 A. Yes. 
6 Q. We have sent a records request for him several 6 Q. And did you go somewhere else? 
7 times and there has never been a response. He's 7 A. Yes. 
8 still working here somewhere in McHenry? 8 Q. Because my records stop atthe very beginning of 
9 A. Yes. 9 2012. 

10 Q. He took the stitches out? 10 A. Dr. Sagerman. 
11 A. Yes. 11 Q. Where is Dr. Sagerman? 
12 Q. Over the first month or two or three did you do 12 A. I gave you his address earlier, or his place, 
13 any physical therapy? 13 Vernon Hills. 
14 A. I was told by Dr. Sek give it some time, it's ' 14 Q. Oh, that's right. And when did you start seeing 
15 going to take time. He did not send me to 15 Dr. Sagerman? 
16 physical therapy or anything else. 16 A. I don't remember the date. I'll be honest with 
17 Q. And I know from the record that, as you have 17 you. 

18 explained already, when you tried to use the 18 Q. He was after Dr. -
19 computer, that you continued to have some 19 A. (Interrupting) Talerico. 
20 symptoms with the right arm and hand even after 20 Q. -Talerico? 
21 I guess the laceration had healed? 21 A. Yes, yes. 
22 A. Right. 22 Q. All right And then did Dr. Sagerman do anything 
23 Q. All right? 23 for your right arm different than what 

24 A. Right 24 Dr. Talerico did? 
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152 154 
1 A. He continued the physical therapy. 1 A. Yes. 
2 Q. All right. And anylhing beyond the physical 2 Q. Earlier on you described the pain that was with 
3 therapy? 3 the tendinitis, the forearm and everything. Is 
4 A. He ordered up a new EMG. 4 the forearm implicated on the right? 
5 Q. And then what? 5 A. On the right? 
6 A. More physical therapy. It was a lot of physical 6 Q. Yes, in terms of pains or sensation? 
7 therapy. 7 A. I get a pain right next to the bone. There is a 
8 Q. Has anybody done any surgeries on your arm? 8 big lump of scar tissue, you can feel it, and it 
9 A. Yes. Hedid. 9 hurts there when I try to grab too much stuff 

10 Q. When did he do that? 10 that is heavier or anything with weight 
11 A. July of this year. 

. 
11 Q. So if you strain the right arm, you will realize 

12 Q. As you understand it as the patient, what did 12 some pain right where the laceration was? 
13 Dr. Sagerman do to the right arm? 13 A. Yes, it will bum a little. 
14 A. Removed a ton of scar tissue, he said. And he 14 Q. So then with respect to the right arm, you 
15 said - and what they call -- it's a neurosis or 15 described the numbness in the pinky and the ring 
16 -1 don't know the words he used. 16 finger, a weakened grip and then occasional 
17 Q. I don't know either. I don1 have any of these 17 shooting pain where the laceration was with heavy 
18 records. 18 strain. And what else do you notice about the 
19 A. Okay. 19 arm today, the right arm? 
20 Q. So there was some kind of a surgery. Which parts 20 A. You play with the scar tissue ball that is 
21 of your arm did he work on? 21 forming in there, and it burns under the elbow. 
22 A. Forearm and the elbow. ·22 It's like a direct link. If you pinch it, it's 
23 Q. All right. And that was in July? 23 (indicating). 
24 A. Yes. 24 Q. And is there any further recommended treatment 

153 155 
1 Q. Have you had any more surgeries since then? 1 for the right arm or any of the symptoms that are 
2 A. No. 2 lingering? 
3 Q. Are there any planned? 3 A. Yes. I am on medication for it 
4 A. No. 4 Q. What do you take? 
5 Q. Are you still doing physical therapy? 5 A. Gabapentin. 
6 A. Not for my right arm anymore but for my left. 6 Q. Is that an anti-inflammatory or pain med? 
7 Q. How is the right arm now since this procedure 7 A. It's a type of pain medication, I believe. 
8 done by Dr. Sagerman? 8 Q. Okay. Besides taking that, anything else? 

' ~ ,, "" 
9 A. It's better in the sense the pain level is down. 9 A. I take an anti-inflammatory. • 

· .. ,. 

10 Q. Okay. Same; the pinky, the ring finger and the 10 Q. Is that for the left arm or the right arm? 
11 thumb? 11 A. It's all right. I take - I'm trying to think 
12 A. Those are the most affected, yes. 12 now. Well, I have, in case I need it, and I try 
13 Q. What about the index and the middle fingers? Are 13 notto take them, but Tramadol and hydrocodone, 
14 those impacted as well? 14 butl try not to take those. 
15 A. Yes. 15 Q. Okay. So that's the medicine that you're still 
16 Q. Are the ones that are affected the worst the 16 taking. Is there anything - and there is no 
17 pinky, the ring finger and the thumb on your 17 physical therapy with respect to the right arm 
18 right hand? 18 currently? 
19 A. All of the fingers are affected in the sense of a 19 A. No. We're pretty much done with that 
20 grip. The ones that feel numb are the pinky and 20 Q. And then in terms of function, you have mentioned 
21 the ring finger. 21 there is weakened grip? 

22 Q. So there is a weakened grip overall? 22 A. Yes. 

23 A. Oh, yes. 23 Q. And you have the numbness in the pinky and ring 
24 Q. And then the pinky and the ring finger are numb? 24 finger. What other limitations can you 
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1 

2 A. 
3 Q. 

4 A. 
5 Q. 

6 A. 
7 Q. 

8 

appreciate with respect to the right arm? 

Pinky. 

What about it? 
It wouldn't go in. 

So you can't-

{lnterrupting) I can't {indicating). 

156 

You can't move the pinky so it abuts the index 
finger? 

Paul Dulberg 

1 A. 
2 

3 

4 

158 
Yes, yes. The pinky and the ring finger and the 

thumb is -1 have a problem with the thumb 

coming in here (indicating). Not like this 

{indicating), but this way {indicating). And my 

5 ·hand shakes. 

6 Q. Has the doctor told you - that would be Sagerman 

7 - when you can expect any further improvement 
8 or is this what you're going to have? 

Or the ring finger. 9 A. He said neive damage takes a long time to heal 

The ring finger? 1 o especially as we get older. He wouldn't rule out 

Correct. 11 a full healing. He wouldn't say I was going to 
And anything else? Do you still have the full 12 be stuck like this forever. He just said time 

13 range of motion in your hand? 13 will tell. 

14 A. Yes. As long as I do it controlled and slow. If 14 Q. So we don't know yet, and he doesn't know for 

15 I start forgetting and - you know, because I 15 sure? 

.... 16 feel good and I start doing things fast, it's 16 A. Right. 

\:. 17 like all of a sudden I'll get-it will bum 17 Q. I'm going to show you what I'm going to mark as 
18 here (indicating), bum under here {indicating), 18 2. 

19 and it will like pang all the way down. It will 19 A. He knows more about it than I do. 

, 20 s1art tingling real bad again. 20 MS. FREEMAN: There is no question 
:• 21 Q. So in terms of the shoulder movement, fine? 21 pending. 

,-. 22 A. Shoulder is fine. 22 THE WITNESS: Got you . .. 
23 Q. Elbow movement fine? 23 Q. I think I know the answer to this, but this is 

24 A. No. The elbow is a bit sore. I think it's 24 medical expenses as of March 19, 2012, $7,333.04. 
-,i..::.:__.:..::_.:..:..:c:__c:..:.::.:..:..:::..:..::....:.::....::..::.c.::....:..:..:.c.::....:...:::c==-=------1-=-'----======.::....:=:..:....:=.:::..::...:..:.:...=.:..:::::....:..:..:..:..:..:c.:.::...c:...i 

2 

3 

4 Q. 
5 

6 

157 
because of the surgery he did in there. He had 

to do a neive releas_e or something. It was 

ti ht _,,_ .---;:-~-.0-.:-e5s.eci 
g ,._,.•"' 

And did the doctor tell you whether that nerve 

release in the elbow was somehow related to the 

injury to the mid forearm? 

,'. 7 A. :. He said that it's natural. You know, the way he 

,. 8 \' explained it to me, it tore through the middle. 

'· 9 .if It's not a cut, it's a tear. Things got pulled 

:.L.1..q_.,/' from both ends, you know, and that's the next 

•. 11 \ spot that will be affected from the pull. So 

• 12 · :., that's the way it was kind of explained to me. < 13 t He said it's natural with what happened, with 

14 ·c-this type of thing that happened. 

15 Q. Okay. The elbow is sore when you're moving ii 

16 Is that all the time or just periodically? 

17 A. 
18 Q. 
19 

20 A. 
21 Q. 

22 

23 

24 

It's sore pretty much all the time. 

And you can still move it in all directions, 

though? 

Yes. As long as I'm careful. 

And then the hand, with respect to the movement 

of- it is a weakened grip, bul in terms of 

moving it, with the exception of the pinky, it 
still moves the same? 

1 

2 A. 
3 Q. 
4 

5 A. 
6 Q. 

7 

8 A. 
9 

10 

11 

12 
13 Q. 

14 

15 A. 
16 Q. 

17 

18 A. 
19 Q. 

20 

21 A. 
22 Q. 

23 

24 

159 
There is more medical expenses we don't have? 
Right 

The surgery in July and the physical therapy 
and-

{lnterrupting) Yes. 

I take it you're making a claim for the tennis 

elbow as well? _... _ ,< .. 
You know, they tell me it's a natural part of it 

because of the not using this arm (indicating) 

and using this thing {indicating) for everything 

from drinking to driving to everything that I do. 

And they -yes.--

So there may be expenses associated with the left 

arm that we don't have? :,· 

It's a result of. -

You have had medical expenses for the treatments 

and care of the left arm? 

Yes, minimal. 

We don't have those as part of this as well, 

correct? 

Right 

I just want to go through some photos here. This 

is a photo of your arm after the chain saw 

injury, obviously, correct? 2A? 
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160 
1 A. This is a long time after, yes. 

2 MR. BARCH: Now I need to make that medical 

3 expense summary E><hibit No. 3. Sorry. 

4 (Exhibit No. 3 marked for 

5 identification by Mr. Barch.) 

6 

7 

8 Q. 

9 

10 

11 

12 A. 
13 Q. 

14 

15 A. 
16 Q. 
17 A. 
18 Q. 

19 A. 
20 Q. 

21 A. 
22 
23 Q. 

24 A. 

1 Q. 

2 A. 
3 Q. 
4 

5 

6 A. 
7 Q. 

8 A. 
9 Q. 

10 

11 

12 A. 
13 Q. 

14 

15 A. 
16 Q. 

17 

18 A. 
19 Q. 

20 

21 A. 
22 Q. 

23 A. 
24 Q. 

MR. BARCH: I shouldn't have premarked 

the other ones. 

The other questions I was asking you when I was 

refening to Exhibit 2, it's now 3. The answers 

would be the same? We don't have all the medical 

expenses? 
Right 

2A, that is your forearm after the chain saw 

injury? 

Yes. 

Is that how it looks today? 

No. 

What is that -

(lnmrrupting) No. 

What is going on now? 

It's now got a scar that crosses itwhere they 

went in. 

Okay. So that is the second surgery, though? 

Yes. 

161 
The second procedure. So these are all pre -

(Interrupting) Pre the July surgery, yes 

The July, 2012. This is what it would have 

looked like, I take it then, had you not had the 

additional surgery? 

Correct. 

Same thing with 20 and 2E? 

Yes. These are all from pre. 

Now we go over to 2F. There is an additional 

photo with some more of I guess an incision that 

runs up and down your forearm? 

Yes. 

And there is also one- that's the July, 2012 

stuff? 

Yes. 

You have scars now on your ann from those as 

well? 

Yes. 

2F, G, H show the arm after that July, 2012 

surgery? 

Correct 

What is I? This came from your counsel, too, 21. 

That's David. 

That's Mr. Gagnon? 

1 A. 
2 Q. 

3 A. 
4 Q. 

5 A. 
6 

7 

8 Q. 

9 

10 A. 
11 

12 Q. 

13 A. 
14 Q. 

15 A. 
16 Q. 
17 

18 

19 A. 
20 

21 Q. 

22 A. 
23 

24 

Yes. 

Where is this? 

That's at his home. 

When did you take that? 

162 

That phone conversation you asked me I talked to 

him about, I went up there to get his address for 
his house for Hans, and he was outside. 

Oh, so when your attorney needed his address, you 

went up there to get it? 

I knew where he lived I didn't know the ; ,, . 
address, so I just drove past ._ .. , _:_;, . __ --,, ... _ ... ,. 

And did you shoot this from the car or something? _ 

As I drove by the house, yes. 
Did he know you were taking that? 

Yes. lshowedittohim. 4--------: 
And then I guess 2J, this was just part of the 

records. Is this before the second - before the 

July surgery or -

(Interrupting) This is the X-ray from the 

emergency room. 

Okay. 

Kind of shows -

MS. FREEMAN: {Interrupting) There is no 

question pending. 

163 
THE WITNESS: Sorry. 

2 MR. BARCH: I think's all I have for now. 

3 EXAMINATION BY MR. ACCARDO: 

4 Q. For your left arm and left elbow, you had injured 

5 those before 2011 ; is that right? 

6 A. 
7 Q. 

8 

9 A. 
10 Q. 

11 A. 
12 Q. 

13 A. 
14 Q. 

15 

16 A. 
17 

18 Q. 

19 A. 
20 

21 

22 Q. 

23 A. 
24 Q. 

Excuse me? 

You had injured your left arm and your left elbow 

before 2011? 

Correct 

And that was in a car accident? 

Yes. 

And that took place when? 

Ten years ago. 

What type of injury did you suffer in that car 

accident? 

I suffered a broken neck, and I had to have an 

ulnar nerve transposition done. 

Okay. And where was that done? 

That was done I think late•· what did they call 

that? That was along time ago at the hospital, 

Lake Forest Hospital. • , · · • • , i / 

Do you remember which doctor performed that? 

The same doctor. 

The same doctor as what? 
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164 166 
1 A. Sagennan. 1 employed the chain saw? 
2 Q. Okay. 2 A. No. 
3 A. That's why I knew him. 3 Q. And before the accident the day you were cutting 
4 MS. FREEMAN: Just answer the question. 4 down the pine tree did you have any criticism 
5 Q. And after the surgery after the automobile 5 with the way David was using or employing the 
6 accident about ten years ago did you still have 6 chainsaw? 
7 trouble with the left arm? 7 A. No. 
8 A. Still do today. 8 Q. Was there any alcohol involved in the June, 2011 
9 Q. From the time of the car accident up until the 9 incident? 

10 time of the accident with the chain saw in June 10 A. Possibly on Bill's part, Bill McGuire, but 
11 of 2011 did you have trouble with the left ann 11 neither of us. 
12 and the left elbow? 12 Q. Not on David's part? 
13 A. Yes. 13 A. No. 
14 Q. And has that changed since the accident in June 14 Q. Any reason to believe that David was under the 
15 of2011? 15 influence of any type of drugs or alcohol at the 
16 A. Yes. 16 time of the accident? 
17 Q. How so? 17 A. No. 
18 A. The other side of the elbow hurts. 18 Q. At any point before the actual accident took 
19 Q. Okay. Which side of the elbow hurt before? 19 place when you were cutting down the pine tree 
20 A. This side (indicating) was from the car accident. 20 did you express any displeasure or any concern 
21 It's like the funny bone. 21 over the process that David had set up for 
22 Q. We're talking about more of the inside of your 22 bimming the limbs? 
23 elbow? 23 A. No. 
24 A. Yes. 24 Q. You didn't see any problem with it? 

165 167 
1 Q. All right 1 A. He seemed like he knew what he was doing. 
2 A. Where this is out up here Ondicating}. 2 Q. My question to you was did you see any problem 
3 Q. Okay. And by "out here" (indicating), you're 3 with it, though? 
4 talking about the outer part of the elbow? 4 A. No. I wouldn't know. 
5 A. Yes. 5 Q. Now, I just want to go back to right before you 
6 Q. You still have trouble with the inner part of the 6 got cut and talk a little bit about the saw 
7 elbow? 7 

,...,._--,--------- "#. 
because I am a little confused. Vi/he11 [)avid 

8 A. Yes. Cold days. 8 startea·walkingfowards you, was the chain sti\1 
9 Q. The time when you were working with David on the 9 goingiii-ha'ifft alreacly been put into Tdleaff 

10 apple tree- 0 
th"'Mff!-1 - - -- - -- - --- -
. a PO_ll--. 

11 A. (Interrupting) Yes. 1 A. fle0
~s'"culti_n~;iatqppe_d,cameup; tookthefing'lf 

12 Q. - was that the only time you had worked with him 12 ~tfiifffigger ceca.use the whole ffiing wenf"f · · · 
13 where there was a chain saw involved before June 13 -11~;you know- I ffiiiikit sfupjied. -The cha~ 

14 of2011? 14 p"rettyniuciisioi,iiea:f · 
- ·-·----~-·- •""•- ••'• _., , .• - . . . --· ;z. 

15 A. With him with the chain saw, yes. There was a 15 Q. Okay. Arid-then he starts walking toward you"? 
16 tree down in the front yard, but I don't know who 16 A. 

'Rlght.1 ---------~ -- .. ·- . 

17 did it I assumed he did. 17 Q. And at-arifpefir,t-<lkl.yoosee his.tirfger filt]lje 
18 Q. I'm just talking about you working with him with 18 mei-?V --~--
19 the chain saw before 2011. 19 A. laf<fn'f"seen1s nrigeimt1:1re-:trtgger,71,.-_ 
20 A. Yes. 20 Q. You l!!l?! ii~rct?l - - . 

,.~~-· ·-
21 Q. Was it just the apple tree? 21 A. -Yes. t 
22 A. Thatwasit. 22 Q. Andltieifyoiisawtnedjhlntc 

,·,_:.,.--- ~ --- .,.,•~ ,. - . ..... -- . .,,, - .. 

23 Q. During the cutting of the apple tree did you have 23 A. {lnterrupting}y~ 

24 any criticism with the way that David used or 24 Q. - sterttq,;p?.Eld up?I ... 
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1 

1 

2 

3 

4 

5 

7 

8 

9 

A. 
Q. 
A. 
Q. 
A. 
Q. 

'~-- . " "... " Or1/yea·actt,alfysaw:the ciiam eegage'?'l' 

1t-~~J' 
Okay./' 

>.::~·''.~. ·. -~ - - ·w 
-.Sfai:l.to.moye. 

168 

. ,t\f?~atht%t11JJI) t11nfelap;led_frCllll_tne flin".".lie P°if 
"ttJ:e"sa:w"intoJille prtooR.'.filsln9.erciffth~f · - ·· 
)rigg&on1TI-you'fi""eaiifo"fsifwllie·c1rarn eng"agef 
~'fli:i?_:Jl\fa.~1tJt1$li~012~¢~;l~;&rt'aS·rr--, .. - C 

1 o A. W-es;H\iias·•..-&onasJ · 
Q. i~Jiif~habi>lrt"66W itiucn-ume elapsed from tn~ 

lline'yotj~wufnearat@'cfialneng~1inti!~ 
1i~o'll'\Wi'e~adfira11ycul"?f ·· ·· ·· .. · " 

11 

12 
13 

14 ~ -~iii~~-i:rnrstit~~~;;.~ 
15 Q. 'Alter the <;hain .or saw e~g.:;ged right before yor/ 
16 

17 

,~_:__,:.: __ :.;_,_..:._,::-... _, __ ., ·--·.·:·' ·-·'"-·:_:..,.c,.:_.c · · · -'-:·------- .J 
vtete:cot; a;a you see DaWdmove in anyf 
pai'ba'.il~n-~ " --·- --- - ". 
'.-. '' '--Mi ...... -·".;~":-"'"'"""' -----'-.-· ., ·, ---~-- -------· ---

18 A. ·saythatagain. Uostyou.inthemiddle./ 
19 a. "A@r\iia·saw;1111,'=-t11aJri:.:ai\amesaWiigaiJe oerore; 
20 yoif were'fcuC'ffiayotFsoouayl<fsilo.c!ymove "1ri; 

c.·_._;.~.~-"-~' ,•::;, 
0
~;:;..~• :"•"' "-C,--_,(-CCCC"~"- -·--;··-~-·· --·,--- ,, ": "· " 

21 ·anypamcu!arway? Did you see any type of 
lell<iiis ni'c,vein'enfoi"anYffiinif!f1<t that? t 

23 A. Ns:c·tte~rlitiiwarkrng tow'a"r<1s.me.l 
24 Q. But at iiiii"\i~"5intf~fnkyo"uiii\cfyou sawfli~ 

22 

2 A. 
3 Q. 
4 A. 
5 Q. 
6 A. 
7 Q. 
8 A. 
9 Q. 

10 

11 A. 
12 Q. 
13 A. 
14 Q. 
15 A. 
16 Q. 
17 

18 A. 
19 Q. 
20 

21 A. 
22 Q. 
23 

24 

~•a-- •-•-••-. 

169 
savi ¢il)lpg ~p?f 

i;J}::?fhlii~."i"i~t~~aw_;i~en1rcut·you74 
Jt'Was inyey"e height My eyes, 

""l'Jictlio,,fwa~a11Rtiio1i:lfnirratt11arpoinW 
(frrai~•··· . " 

d~:'Ya\7re showing"me-" 
(lnferruptmgJ &..,;; po.1ajl11.9 ·<1pJ 
Saw f,'&n!,tl'g upf on~bancfwoiila nave been·on th~ 

. ~'"-!'.----~~,~; ....... : .. · ____ ., __ .. -~-.,- ·--·-·. -. . ... - .r 

-2:~ Y~~ 
>--:·:-'"-:·-... -.. -. _::;---:-~ 
The saf~typ,u? 

~•-:oc··,~-
Yes . . , 
··•.·•··.·---.·-·~ --.··, And then tll.e oJ!l_erlrandwbere? 
·0o~r1 .sii"ili~"Jriooer.1' 
~§(l.tb..a"'-ct""u~a·i=.sa·-.. -,,,-cw-,.-s-,p._oliili,ifj_@fghtui, 

)n,th7aibj . . ··· 
. !'If Ihws maybe a 45'it wenftof 
-~ you heard a,::;d's'ifii,We"cnairrengage;Where; 
wa"s"ih~'taw µ6in'ffrig?f - .. . . . ...• 

.:COow"ri"t~wird"th<i~rouiicfaia6:i>l.lfif.4s".1 

.· :giir:i!;~J:f:ft~?i;~:1;:i, 
'"moved itfi'afn aoduf45".ifewee.~ to )fie"grouna· up,w 

170 

1 J:2!~!'19 t9wards the sky abo.tg_§ dW:<;_esJ, 
2 A.~.; 
3 Q. ~d .how v,:ould you describe the manner in which he 
4 did"~1:~as~~at'~~~ffuat_v,~}'- ·

0

·:.. """ 

5 A. (Interrupting) Ju'fil.-aise•itj -~ .. -,~----.---
6 Q. Was that something that was fast? Was it slow/? 
7 w.;'.s it s1.1dde,1lf . -~ 
8 A. Ji was verfsudden and~ 
9 Q. Did itloo.klike-hehadl~-;~ontrblofthe saw.; 

1 o -0,aloifio'oR'liReneclfd it on JJ.~IJ'.~~ 
, 11 A. i\io;Iffuoked like he~ in CC>lltroi, but.I don't~ 
12 ·:k __ n_o~w--~·. ~J.~ha--ve a;ked-h-,m-.-, i" don't know:~-~ ... / 
13 ~peaffeersome1iiiEii .. -· ---
14 Q. ~(lnte,ruptingnm not:;:_ l'tnjostasking you .,, 
15 rr_""'".L. . _----. -... ----~ _ ... 
16 A. -;'-or what 1.don'tkno.w.the_ anSVl'erto.thay 
17 Q. ORaj.Yollsaid you were holding tile branch witti; 

, 18 yourrighfamioryour'rtgtitiiariei, righ~. . . . 
19 A. u~~~hf -. . . ... . . .... · . . . .. 

• 

20 Q. .~!~,,~~dyou were racing viifll your body to.wardst 
21 <,a\/1u<I 
22 A. Y-~j 
23 Q. Okay .. And then when you heard and saw ffie chain 

•·· ··c.c·.,·· .·· · · ··- ·.··· ·•· • . "" -••-·. .. . .. . il/ 
24 . engage, yiiu<froppedthe branch} · ·- · · --

171 

1 A. y~] 
2 Q. ·.R;;;crn;;;~·y;uTihink inofioned -you said you 

.. ~---' " "" " " " . ·.. .. . . . . it 
3 tameu·your body it· would nave· beerrtij"the"r/ghJ 
4 ·arta~~~~~W~f1·. __ __ __ _ _ __ --~ 
5 A. Yes. Frm1 went up, and then l was trying to 

···-·,' ' '_. -_ . ' ' . .. '·-, ........... ' .If 
6 

7 

8 

-getup'andi>ot"of1he way. because Thafsaw blade 
· came'ij/l'tcn; ·45;• ancffoa.a·to'get ffiiniecl<-oirtotf 

a••.-,,-4-;'!'- •• >' 

·there. , 
9 Q. whir,r,vasy-our-.,rm Wl"fen it actually got cut, ianc:F 

10 · inwnafposi!ionwa"t\'~ · ······ ···•··· · " 
A. can1 stancru'µ ~d"show·you sorca:n aescribeit? . · 

12 Q. Yei:C''·•r· .. .... . .. . .. . . ' 
11 

13 A. 
14 
15 Q. 

16 
17 

18 
19 Q. 

ifw..s ;;.;· Jwasfumea like this (hldjcatiwl 
ariaifeufnie nght here (indicating)~ oira\;....,..t --- ·- · · ··· ··· · 
,. "MR ACCARDO: So let the reconi'r;;fleJI 
tnaf~LJ?uHie,_risri~hf;;:rm ;;;-a~ fiasicialliJ 
p"afaiielwlthNs.~o.se aiia eye~ . . . 
isJh'ata15oufr]gli'i?f - .. 

20 A. -ve"s;"lt~s~ V.;J. 

22 A. 
21 a. ~~r tii:>dy~asturi-i_ecl_about~ 

(Interrupting)! was in the middle of pivoting fo/ 
. ·-· ;'---.,--- '"-· - ., '. - - ·~·- ..... - .. ·- --- .,, 

23 getaway. ; 
24 Q. Ok~y: After fhe chain and the saw eng,iged didt 
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172 
lp~K~p-:-walkingtowatas you; otwas ft Justt 

~aCCmoveiiie11t_iithi)is:1t.in~i:andarm5? 
3 A. -~,it-again: . 

£,· ····•····· ---········- ... - •····· . 
4 Q. Af!eryou saw the saw. and the chain engaged di,!! 

~11f f L~il1?.iaftit.~isf ;,},,gf(;irripl~ 
5 

6 
7 A. -it~£a'tii~'t.Jk~tJ ···-. .. 

8 Q.·s·,··•···.~ .• _: .•. ffe ... •.··.•.·h.·•.·a•.··d·s .. lo ... ·.fl~W.·.-.a.T.kln. g.• ... · .. ·.or. in.··.ov···rng·.·towa. r·d. s. y~ ... ~u .. '"f 
9 A. it@nl<that there we~ITforwii~'i\t?nl'im\T 

1 o ~&ng on,•yes, because it stai'te<;! anclTt came u!i 
11 

12 

13 

14 Q. 

'"'"'fes,~Td'f4'~~- -
·liaato'W, tfiougn:-'My"eyeswere"ontti~ ·bl;de 'If 
. 'that point!.,. . •. -' . --~-----• ··-·-·. -· -. .... -~ 

.·,<·' -· ", ~ 

~j".~~~~~ said ~hen,Y':':.,:~,2-t_l:~ 
15 emerger,ey.roomffi~dsomethmg aboi;it e fu-c1<tJa6ip.:1-···-··· ---·-· · · .• --··· 
7 A. 't~i<t.cfhi~ :.. the emergencyfoom staff aiake~ 

wiiafine'heck]iappened, aniftfiaf was·hr5i -~·-··- . --- .-. -· -

8 

9 
~ • ",, • ,,-c•~,..,.-.•-•• . _-"'es•,--.·•·;--•·-••-,~•:"' •·•-•,•,,,,., 

o Q. Pid yo~:O""'fh_ear Wl:!§l t,e JoldJ? !fle pepple iii 
m~ €rri~r9errcyrobm? .ii 1 

2 A. j'es.T·• - · - · • 
3 Q. What <lid hflt~Lffi"e'people ar tlfeemergeriqf 

-'..i::;°~;'-;-.::::_;:~:-::~ 
4 roorn. i 
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A. He said 1dl:kbaclnx-someffifng: Tfusf aoii't 
. ffiJW .. ·.J!iW!dbffl~tmein·onffiel.ea.<i" 
,;nd ~utfhem ~;_eennfs kne~ ~nd just ~ye\! 

2 

3 

4 

5 Q. 

6 A. 
7 

8 

~:r~i~~t:~~~~~;n~tfiappene~ 
res;'acoiipreor-r,mes, aooTJusTTookea anhe' 

-•"··•~-, ... ,. • .. - .,. ·- .. ,-•,. .. ,. -~ 
~me_rgenCy·rOQfu ~ff;·-amrsakf, ••1_ think-ft~i 
~acif"oeriCCet'siusfgettfiis itdni!'. ·j. 

9 Q. :~e'1:._1f:e)i~ske~ him~secorid orihe third tim11 
what happene~~~~ponse'f . ... ' 10 

11 A. 6tj#!t£"i!llfi<£hacl his lie_aa ti<,~'.'."}lis Ki1ees;' 
12 a.nd he just.g9!'s ".!. don'tknoW _,...tiat happeiiea.f! 

j'iistcfuri't k.:.;,,,,_,;, . . . . . 13 

14 Q. At a~yp~~id you have a conversation with 

15 

16 

17 

18 A. 
19 Q. 

20 

21 

22 

23 

24 

David in the emergency room, outside of the 

presentation of the emergency room personnel, 

about what happened? 

No. 

Now, I know that when you were asked before about 

some discussions or attempts at discussions about 

what has happened from the time of the accident 

up until today's date, I think you sort of just 

- sort of made some noises and said David did 

not want to talk about it. I want you to tell 

174 

1 me, if you know. what specifically has David told 

2 you about what he thinks happened on the date of 

3 the accident? 

He doesn't know. 4 A. 
5 Q. 

6 

Has he offered any type of e,qilanation as to .whatg "=er~ .. •· . . . . . ' .. •·· .·. · ... ·.• .. . ~ 

7 A. '.i_b,j.,tl:ll~klle's afraid!9, . (.don't knoo/J 
8 MS. FREEMAN: There is no question pending. 

9 Q. Why do you think he's afraid to? 
Because I don"t think he knows. 10 A. 

11 Q. 

12 

13 A. 
14 Q. 

15 A. 
16 Q. 

17 

As you sit here today do you think this is 

something he did on purpose or intentionally? 

I think he screwed up and had a brain fart. 

So the answer to my question would be no? 

Right 

18 

At any point while you were in the emergency room 

did you ever have a discussion with David where 

you indicated to him that you thought that both 
19 of you could make a lot of money off of this? 

20 Did that conversation ever happen? 

21 A. No. 

22 MR. ACCARDO: I don"t have al"!{tlling 

23 else. 
24 MR. BARCH: Only question I have in 

175 

1 follow-up - just one . 

2 EXAMINATION BY MR. BARCH: 

3 Q. You mentioned that you and Mr. Gagnon were not 

4 drinking that afternoon, correct? 

5 A. Correct. 

6 Q. And you said Bill. I guess you're referring to 

7 Bill McGuire may have been drinking? 

8 A. He's been known to. 
9 Q. Okay. As you sit here today do you believe that 

1 O if he had consumed beer or something that day, 

11 that that played some role in what happened to 

12 you with the chain saw? 

13 A. It played no role. 
14 MR. BARCH: That's all 

15 MR. ACCARDO: Nothing else. 

16 MS. FREEMAN: I think we will waive 

17 signature. 

18 (The deposition of this witness came 

19 to a close at 3:33 p.m.) 

20 

21 

22 

23 

24 
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Dear Sir: 
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sent to your office but were inadvertently left behind. My apologies for any inconvenience 
this has caused. 
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Deb Fisher 
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Paul Dulberg 

1 STATE OF ILLINOIS 

2 IN THE CIRCUIT COURT OF THE 22nd JUDICIAL CIRCUIT 

3 McHENRY COUNTY, ILLINOIS 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

PAUL DULBERG, ) 

Plaintiff, 
) No. 12 LA 178 
) 
) DISCOVERY 

vs. ) DEPOSITION OF 
) PAUL R. DULBERG 

DAVID GAGNON, Individually,) 
and as Agent of CAROLINE ) 
McGUIRE and BILL McGUIRE, ) 
and CAROLINE McGUIRE and ) 
BILL McGUIRE, Individually,) 

) 
Defendants. ) 

1-24-13 

16 Discovery deposition of PAUL R. DULBERG, 

17 taken on behalf of the defendants, Caroline McGuire 

18 and Bill McGuire, in the above-entitled action in the 

19 offices of Attorney Thomas J. Popovich, 3416 West Elm 

20 Street, in the City of McHenry, Illinois, on the 24th 

21 day of January, 2013, commencing at 12:17 p.m., as 

22 reported and transcribed by Angela D. Oldenburg, 

23 Certified Shorthand Reporter in and for the State of 

24 Illinois. 
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APPEARANCES: 

Paul Dulberg 

ATTORNEY THERESA M. FREEMAN 
Law Offices of Thomas J. Popovich 
3416 West Elm Street 
McHenry, I1linois 

Appeared on behalf of the plaintiff. 

ATTORNEY RONALD A. BARCH 
Cicero, France, Barch & Alexander 
6323 East Riverside Boulevard 
Rockford, Illinois 

Appeared on behalf of the 
defendants, Caro1ine McGuire and 
Bill McGuire. 

ATTORNEY PERRY A. ACCARDO 
Law Office of M. Gerard Gregoire 
200 North LaSalle Street 
Chicago, Illinois 

Appeared on behalf of the defendant, 
David Gagnon. 
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Paul Dulberg 

' 4 6 
1 PAUL R. DULBERG, 1 THE WITNESS: Yes. 
2 being first duly sworn, was examined and testified as 2 MR. BARCH: Couple of things to keep 
3 follows: 3 in mind as we go along. There is a lady over 
4 EXAMINATION BY MR. ACCARDO: 4 there to your left taking everything down 
5 Q. Sir, would you please state and spell your name 5 that we're saying, so it will be important 
6 for the record? 6 when we do have a conversation that we use 
7 A. Paul Dulberg, D-u-1-b-e-r-g. 7 words. Here in Midwest we use a lot of 
8 MR. ACCARDO: Let the record reflect 8 uh-huhs, uh-uhs and shoulder shrugs. During 
9 this is the discovery deposition of Paul 9 conversation it's easier to interpret face 

10 Dulberg taken pursuant to notice and continued 10 to face, but it doesn't translate well to a 
11 from time to tine, taken in accordance with 11 record. Okay? 
12 the Rules of Civil Procedure of McHemy 12 THE WITNESS: (Indicates affirmatively.) 
13 County and the Rules of the Supreme Court 13 MR. BARCH: So if you happen to do that, 
14 of the State of lllinols and any other 14 one of us in the room may ask you to clarify 
15 applicable local court rules. 15 what you mean. All right? 
16 Good afternoon, Mr. Dulberg. My name 16 THE WITNESS: Okay. 
17 is Perry Accardo. I'm going to be asking 17 MR. BARCH: And the other thing to do 
18 you some questionstoday. 18 is some of the questions that come out may 
19 MR. BARCH: Is this your notice? 19 be easy to interpret or anticipate, and 
20 MR. ACCARDO: Did you Issue the notice? 20 witnesses, for whatever reason, have a 
21 I thought I did. If you want to do it, 21 tendency to want to get the answers out and 
22 that's fine. 22 may start talking over the question. You may 
23 MR. BARCH: Well, I mean, if you issued 23 not do that, but if you happen to start 
24 one- 24 talking or giving an answer before the whole 

5 7 
1 MR. ACCARDO: (Interrupting) I'm not 1 question is out, I may ask you to stop, okay, 
2 sure whose notice it is. 2 so I can get the whole question out and then 
3 MR. BARCH: I thought it was mine. 3 we'll give you a chance to get your whole 
4 MR. ACCARDO: I'm sony, I assumed it 4 answer out. All right? 
5 was mine, but if you want to do tt. 5 THE WITNESS: (Indicates affirmatively.) 
6 MR. BARCH: I mean, sooner or later we 6 MR. BARCH: The same is true of me. If 
7 both need to ask the questions. 7 I start a question before you finish your 
8 MR. ACCARDO: If you want to do it, 8 answer, please tell me. I want to give you 
9 that's fine. 9 a chance to get your whole answer out. Fair 

10 MR. BARCH: Let's go forward. 10 enough? 
11 MR. ACCARDO: All right. 11 THE WITNESS: Yes. 
12 MR. BARCH: We'll pick up where 12 MR. BARCH: You might hear the word 
13 Mr. Accardo left off. We're taking this 13 objection at some point. That would come 
14 deposition pursuant to an agreement of the 14 from one of the attorneys not asking you 
15 parties, a notice and in accordance with 15 questions. If you hear the word objection, 
16 the Illinois Code of Civil Procedure. 16 you should stop your answer or don't even 
17 We're going to do what is a called 17 begin one and then look to your attorney for 
18 discovery deposition. I'm sure your attorney 18 direction as to how to proceed. Okay? 
19 talked to you about it. It's a fancy word 19 THE WITNESS: Yes. 
20 for a question-and-answer session. Hopefully 20 MR. BARCH: This is not an endurance 
21 we will ask questions that you hear and 21 test. If you need to use the restroom, get 
22 understand. And then if you do hear and 22 a drink of coffee, whatever you need to do, 
23 understand the question, it's our expectation 23 just let us know. Okay? 
24 you answer truthfully. All right? 24 THE WITNESS: Yes. 
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Paul Dulberg 

8 10 
1 EXAMINATION BY MR. BARCH: 1 Q. How do you spell McArtor? 
2 Q. Could you please state your full name for the 2 A. M-c-A-r-t--o-r. 
3 record? 3 Q. Does Mike still reside with you and your mom? 
4 A. Paul Dulberg. 4 A. Yes. 

.5 Q. Middle name? 5 Q. Tell me a little bit about your educational 
6 A. Raymond. 6 background. Did you finish high school? 
7 Q. Where do you reside? 7 A. Yes. 
8 A. 4606 Hayden Court. 8 Q. Where? 
9 Q. Did you say Hayden? 9 A. Johnsburg. 

10 A. Hayden. 10 Q. When did you finish? 
11 Q. How do you spell it? 11 A. 1988. 
12 A. H-a-y-d-e-n. 12 Q. Did you move on to college? 
13 Q. And that's in McHenry? 13 A. Some college. 

14 A. Yes. 14 Q. Tell me a litlle bit about that. 
15 Q. The incident we're here to talk about did not 15 A. I took a few years. I never finished. 
16 take place on your property; is that true? 16 Q. Where did you enroll? 
17 A. True. 17 A. MacMurray College. 
18 Q. Where is 4606 Hayden Court in relation to 18 Q. Was that a community college or a four-year? 
19 1016 West Elder? 19 A. Private college down in Springfield, 111inois. 
20 A. They are in the same neighborhood. 20 Q. You say you took a few years. Could you be more 
21 Q. Are they adjacent properties? 21 specific if you can? One? Two? Three? 
22 A. No. 22 A." Two. 

23 Q. Are we talking like houses away? Blocks away? 23 Q. Did you acquire an associate's degree? 
24 Miles? 24 A. No. 

9 11 
1 A. Less than a minute and a half by car. 1 Q. What was your major? 
2 Q. Can you see the 1016 West Elder property from 2 A. I believe it was pofrtical science. 
3 your property? 3 Q. And any particular reason you left? 
4 A. No. 4 A. I had to go home. 

5 Q. Okay. And what is your date of birth? 5 Q. What was the reason you had to go home? To care 

6 A. 3-19-70. 6 for your mom? 

7 Q. And the incident that we're here to talk about 7 A. Family. 

8 do you recall it happening on June 28, 2011? 8 Q. What was that? 

9 A. I believe that's the date. 9 A. It was family. 

10 Q. How old were you then? 10 Q. And you never went back? 

11 A. 41. 11 A. No. 

12 Q. Are you married, sir? 12 Q. Was that immediately after high school? 

13 A. No. 13 A. No. 

14 Q. Have you ever been married? 14 Q. When was it in relation to high school? 
15 A. No. 15 A. It was about three years after high school. 
16 Q. Back in June of 2011 did anybody reside with you 16 Q. So early '90s? 

17 at the Hayden Court property? 17 A. Yes. You made me think about that. 

18 A. Yes. 18 Q. Besides the course work that you participated in 

19 Q. Who? 19 at MacMurray College, have you had any other 

20 A. My mother and a friend, Mike McArtor. 20 college courses at any other school local? 

21 Q, Mom's name? 21 A. I remember once I took a course over here at MCC. 

22 A. Barbara Dulberg. 22 Q. What course was that? 

23 Q. And the friend that was living there? 23 A. I believe it was college algebra. 

24 A. Mike McArtor. 24 Q. Was it before or after MacMurray? 
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Paul Dulberg 

12 14 

1 A. Before. 1 0. Rocket design? 

2 0. Since leaving MacMurray have you taken any 2 A. Graphic design. 

3 additional college level course work? 3 0. Okay. Where did you take those? 

4 A. No. 4 A. Various locations throughout the suburbs. 

5 0. Have you had any vocational training of any kind? 5 0. Are we talking like one-week seminar-type 

6 A. Yes. 6 programs, or is this a -

7 o. What is the nature of that? 7 A. (Interrupting) Some were seninars. Some were 

8 A. Heidelberg Academy. 8 persaial where a canpany hired a teacter to come 

9 o. What is that Heidelberg Academy? 9 in and teach us the new aspects of the program. 

10 A. It's to team how to run printing presses. 10 0. · If I'm hearing what you're saying, you were 

11 0. Where is Heidelberg Academy located? 11 trained on how to operate graphic design 

12 A. When I took it, it was in - I don't know. It 12 software? 

13 was down in the city, a slburb. 13 A. Yes. 

14 0. Suburbs of Chicago? 14 0. Was that for a specific employer of any kind? 

15 A. Yes. 15 A. lnterrnatic, l"'orpora1ed. 

16 o. Tell me about that course. Is that just - is 16 0. So the graphic design software training and also 

17 that pretty short? Long? Is it intensive? What 17 the printing program. What else? Anything else 

18 is it? 18 that brings to mind? 

19 A. Ifs intensive, but ifs short. 19 A. That's it. 

20 0. When you say short, is it a day? A month? A 20 0. When did you have the - I guess strike that 

21 year? 21 question. When were you employed at lntermatic? 

22 A. However laig you want to pay to go until you're · 22 A. I believe lwas 1998 flrough 2008, 2009, 

23 comfortable running. 23 somewhere in there. I don't remember the exact 

24 0. How long did you go? 24 0. Are you employed today? 

13 15 

1 A. Two weeks. It was more of a certificate fa me. 1 A. No. 

2 Q. Did you take the vocational training in operating 2 Q. When was the last time you were employed, 

3 printing presses for a particular employer? 3 starting from today and working backwards? 

4 A. Yes. 4 A. May of 2011. 

5 Q. Who was that? 5 Q. So if I'm hearing what you just said, you have 

6 A. lntermatic, Incorporated 6 not had a job since this incident on June 28, 

7 Q. Okay. And did you say you received a certificate 7 2011? 

8 of some sort? 8 A. Correct. 

9 A. Yes. 9 Q. And where were you working? What was the job you 

10 Q. How would you describe the certificate that you 10 had that ended in May of 2011? 

11 received? 11 A. It was for Juskie Printing. 

12 A. I'm trying to picture it in my head. Ifs a form 12 Q. Juskie Printing? 

13 that says that I completed the work. I haven't 13 A. Yes. 

14 looked at it in years. 14 Q. How do you spell that? 

15 Q. The training for a particular printing press? 15 A. J-u-s-k-i-e Rinting. 

16 A. Yes. 16 Q. And that ended in May of 2011? 

17 Q. And what was the name of the printing press? 17 A. Yes. 

18 A. ltwas an SM 74. 18 Q. When did you start at Juskie? 

19 Q. All right. Besides the training certificate for 19 A. Years earlier. 

20 the SM 7 4 have you had any additional vocational 20 Q. Was it a transition directly from lntermatic to 

21 training of any sort? 21 Juskie? 

22 A. Yes. 22 A. Not direcily, no. 

23 Q. And why don't you tell me about that. 23 Q. So it would have been sometime after 2008 and 

24 A. I had several courses in graphic design. 24 2009 when you started at Juskie? 
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16 18 
. 1 A. Yes. 1 Q. So prior to 1998 to 2008/2009, whenever you 

2 Q. Was there any other employer in between those two 2 actually left, you were an employee? 

3 companies? 3 A. Yes. 

4 A. I had my -1 did a side business. 4 Q. And after that you still did work for them on an 

5 Q. Tell me about the side business. 5 independent contract basis? 

6 A. Its name was Sharp Printing, Incorporated. 6 A. Yes. 

7 Q. Sharp? 7 Q. Okay. Now, the work that you did at lntermatic, 

8 A. Printing, Incorporated, or Inc. 8 what was the nature of your business, your work? 

9 Q. Okay. When were you running Sharp Printing? 9 A. When I was running the printing presses or when 

10 A. Yes. I started that in 1999,and I ended it the 10 I was doing the graphic design? 

11 year this happened. 11 Q. Whatever you want to tell me about first. 

12 Q. So you ended it in 2011? 12 A. When I was running the printing presses, it's 

13 A. Yes. 13 exacUy what it is. I ran a printing press. 

14 Q. Did you end it before or after the incident on 14 Q. How long over that period of 1998 to roughly 

15 June 28, 2011? 15 2008/2009 were you running the printing press? 

16 A. I ended it just before. 16 A. Until I think it was 2003 or 2004. 

17 Q. So I take it then you're not blaming the demise 17 Q. And did you stop working the printing press 

18 or the dissolution of the Sharp Printing, Inc. 18 position to take on some other role? 

19 company on this occurrence? 19 A. I was a -yes, in the office. 

20 A. Correct 20 Q. And what was that role you took on? 

21 Q. Okay. And then was there a period of time where 21 A. Graphic designer. 

22 the Sharp Printing, Inc. business overlapped with 22 Q. And that could encompass a lot of things for a 

23 your work at Juskie Printing? 23 layperson. When you say you were a graphics 

24 A. Yes. 24 designer for lnterrnatic, what kind of work were 

17 19 

1 Q. And as you sit here today can you get any closer 1 you doing for them? 

2 in terms of your period of employment at Juskie 2 A. I did catalog design, package design, collateral, 

3 other than sometime after 2008 or '9 and then May 3 signage, brochures. Everything from business -

4 of2011? 4 everything their company needed. 

5 A. I had - it was a 1099, and I had done work for 5 Q. For lntermatic? 

6 Mark prior to me leaving lntermatic and after. 6 A. Yes. 

7 It was an ongoing-type thing. 7 Q. So you were in-house - you were doing in-house 

8 Q. Okay. So you weren't actually employed then by 8 graphics design work for lntermatic? 

9 Juskie? You're not on their payroll, I take it? 9 A. Correct. 

10 A. I was 1099. So, no, I guess not 10 Q. You weren't in commercial graphic design or 

11 Q. When you say 1099, are you saying that you were 11 anything where your sole business was to do that 

12 an independent contractor? 12 for other companies? 

13 A. Yes. 13 A. No. 

14 Q. So you would do work for them, and they would pay 14 Q. And did you take - did you hold - did you have 

15 you, and you would report the income based upon 15 a name for that position? 

16 the gross payment? 16 A. Graphic designer. 

17 A. Correct 17 Q. Did you hold that position then with lntermatic 

18 Q. And did you record that income then and report it 18 untllyouleft? 

19 through Sharp Printing? 19 A. Yes. 

20 A. No. That was a self-employment 20 Q. And the graphic design work that you did, was tt 

21 Q. Okay. The position you had at lntermatic, was 21 all computer-assisted? 

22 that the 1099 position, or were you actually 22 A. It was all computer graphics. 

23 employed? 23 Q. Is it all mouse entry, or is it keyboard entry-

24 A. It was 1099. After I left lntermatic. 24 A. (Interrupting) Mouse and keyboard, yes. 
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20 22 
1 Q. - or a combination? And is that the software 1 Thomas, what did you attempt to do? 

2 training that you would get from time to time - 2 A. l tried to do the graphic design for the scratch 

3 A. (Interrupting) Yes. 3 cards. 
4 Q. - that you mentioned earlier? 4 Q. Okay. And if you could elaborate on that more, 

5 A. Yes. 5 are you actually coming up with a concept or a 

6 Q. If there was a new program that came on or new 6 picture that is going to be printed on the card? 

7 version of the program, you would go get trained 7 A. Yes. 

8 on it? 8 Q. And were you given parameters as to what they 

9 A. Yes. 9 wanted it to look like, and you were trying to 

10 Q. I don't want to oversimplify this, but is that 10 draw it, replicate it? 
11 what you're talking about? 11 A. I would get the parameters, what size they wanted 

12 A. Yes. 12 me to do it, and it was my job to come up with 

13 Q. And then there was a period of time where you 13 the concept and the design. They had input on 

14 were doing 1099 work for lntermatic and also for 14 what they thought they wanted it to be. 

15 Juskie Printing? 15 Q. And, again, I'm not trying to oversimplify what 

16 A. Yes. 16 you were doing, but I get the impression as a 

17 Q. Doing the same type of stuff? 17 layperson you're trying to come up with a picture 

18 A. Yes. 18 that would be on the computer screen that would 

19 Q. When you worked at Juskie, was that also work for 19 then be a concept you could flow past the 

20 Juskie itself, or was ii for customers of Juskie? 20 customer to see if it would work for the scratch 

21 A. Juskie is a print broker, so it was for its 21 game? 

22 customers. I worked for him, but ... 22 A. Correct. 

23 Q. All right And since June 28 of 2011 I take it 23 Q. And that's the program you used to do that which 

24 you have not done any graphic design work 24 requires a series of key entries and mouse 

21 23 
1 whatsoever? 1 clicks? 

2 A. I have tried. 2 A. Key entry and mouse, yes. 

3 Q. When you say you have tried, what did you try? 3 Q. What was it about - two or three months after 

4 A. I tried using a keyboard and a mouse. 4 this incident what was it that you were unable to 

5 Q. And when in relation to June 28, 2011 did you 5 do? 

6 attempt to use a keyboard or mouse to do graphics 6 A. Type. I could finger peck. I couldn't type 

7 design work? 7 anymore. Grabbing a mouse isn't exactly working 

8 A. I would say probably two or three months after 8 either. 

9 that incident. 9 Q. Okay. And so you were only able to finger peck 

10 Q. Was that for Juskie? 10 after this? That was one impairment or 

ii A. No. 11 impediment to the job, correct? 

12 Q. Who did you try and do work for? 12 A. Yes. 

13 A. I'm trying to remember his name. New person. 13 Q. And then you said something about the mouse. 

14 Mike Thomas. 14 What is it about the mouse that is the problem? 

15 Q. What kind of business does Mike Thomas have? 15 A. Grabbing it. 

16 A. I can't recall the name of the business right now 16 Q. All right. So you tried that two to three months 

17 but I can tell you the type of business. He did 17 after the incident, correct? 

18 scratch-off game pieces. 18 A. (Indicates affirmatively.) 

19 Q. For like a lottery company or something? 19 Q. What is it exactly - which hand are you 

20 A. Yes. But it wasn't lottery. It was where 20 complaining about, by the way? 

21 companies wanted to give away a TV to their 21 A. My right hand. 

22 employees, and they'd give them all scratch cards 22 Q. Right hand. And what is it about the right hand 

23 and see who won, stuff like that Promotions. 23 that impedes your abilitY to type with it? 

24 Q. When you say you tried to do some work for Mike 24 A. It doesn't work right. It hurts. 
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24 26 
1 Q. And you're saying it doesn~ work right and it 1 Q. When you try to extend your arm straight out, it 

2 hurts. Is that the same problem that affects 2 hurts? 

3 your ability to use a mouse? 3 A. Yes. 

4 A. Yes. 4 Q. And When you try and pull it in as far as it will 

5 Q. Is your left hand problematic in any way? 5 go, it hurts? 

6 A. It is, yes. 6 A. Yes. In between it's pretty good. 

7 Q. What is wrong with your left hand? 7 Q. You have seen some doctors concerning your left 

8 A. They call it tennis elbow or something. 8 elbow? 

9 Q. Okay. What have you been told this tennis elbow 9 A. Yes. 

10 is? 10 Q. Who have you seen on the left elbow? 

11 A. He said it's something about a tear in the muscle 11 A. Dr. Sagerman. 

12 or ligament or something. 12 Q. Where is Or. Sagerman located? 

13 Q. And Which part of your arm? 13 A. He has two offices; one in Vernon Hills and the 

14 A. Elbow. 14 other in - it's down near Northwest Community. 

15 Q. And are you connecting that to the events of 15 I don't know the name of the town. 

16 June 28, 2011? 16 Q. What is Dr. Sagerman's first name? 

17 A. They said that it is the natural - what is the 17 A. Scott. 

18 word he used - the doctor used? He said it's 18 Q. And have you seen anybody else for the left elbow 

19 perfectly natural that because of having to use 19 tennis elbow problem you have just explained to 

20 my left arm for everything, that it's overused. 20 us? 

21 Q. When did you begin having problems with your left 21 A. No. 

22 arm? 22 Q. What kind of treatment have you had on the left 

23 A. About two months ago. It got real acute about 23 elbow? 

24 two months ago. I was having little issues 24 A. I just started physical therapy. 

25 27 

1 building up to it, but then it got real acute. 1 Q. All right. You have seen a doctor concerning the 

' 2 Q. When you say "acute," it became real problematic? 2 left elbow then. Have you ever heard the doctor 

3 A. strong, yes. 3 use the word extension? 

4 Q. What kind of symptoms did you get with the left 4 A. He uses words I don't understand all the time. 

5 hand two months ago? What flared up exactly? 5 Q. Flexion? Have you ever heard the word flexion? 

6 A. That side of my elbow (indicating), the outside 6 A. He may have. 

7 (indicating). 7 Q. But that doesn1 register for you, though, what 

8 Q. Just for the record, you held your left arm 8 those mean? 

9 across your body and pointed to the outside part 9 A. No. I showed him where it was. He knew right 

10 of your elbow? 10 away. He just -- that's ... 

11 A. Yes. 11 Q. So far you have talked about -

12 Q. Is that a fair description? 12 A. (Interrupting) He ran a couple of tests. He 

13 A. Yes. 13 said, "This is what you have." 

14 Q. And was it painful? 14 MS. FREEMAN: Wait for the question. 

15 A. Yes. 15 Q. You talked about you extending your arm and 

16 Q. Do you still have the range of motion? It's just 16 pulling it back toward you. That hurts at the 

17 painful? 17 extreme ends, correct? 

18 A. It's the range of motion that hurts when you 18 A. Yes. 

19 extend it out or pull it all the way in like 19 Q. What about turning the wrist palm up and palm 

20 you're going to eat 20 down? Does that hurt in the elbow area? 

21 Q. So it's painful as you're going through range of 21 A. In the extended, yes. 

22 motion? 22 Q. And which position makes the elbow hurt? Is it 

23 A. The center range is fine. It's the extensor all 23 palm up or palm down or both? 

24 the way out and all the way in. 24 A. Palm down, fingers up. 
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1 Q. Have you heard the phrase supination, pronation? 1 until -1 mean, it bothered me, but I said 

2 A. Those words I don't know. 2 something to Dr. Sagennan two visits ago and/or 

3 Q. Okay. So other than with your arm straight out 3 - sony - yes, I think it was two visits ago, 
4 at full extension and palm down, that is when you 4 and he ran me through range of motion tests and 

5 describe it hurts, correct? 5 did some stuff, and he said this is perfectly 

6 A. Fingers up (indicating). 6 natural. It can be treated. This is what, you 

7 Q. So you have to - you're closing your hand? 7 know, itis. 
8 A. Fingers up (indicating). 8 Q. V\/llen you say last fall, we're talking about the 

9 Q. So the wrist is pointed up as well? 9 fall of2012? 

10 A. Yes. 10 A. Yes. 

11 Q. All right. So you have got your arm out at full 11 Q. Other than the physical therapy, have you had any 

12 extension and your wrist tilted with your fingers 12 injections in the elbow? 

13 reaching upward? 13 A. No. 

14 A. That hurls. 14 Q. On the right arm you went and had an EMG study 

15 Q. That hurts? 15 where lhey check the nerves that go through your 

16 A. Yes. 16 arm? 

17 Q. And can you think of any other part of the range 17 A. Yes, they did some tests. 

18 of motion of the elbow or I guess in combination 18 Q. Did they do the EMG test on the left arm as well? 

19 with the hand that causes pain? 19 A. No. 

20 A. There are so many things that happen that I do 20 Q. V\/llat test do you recall them doing on the left 

21 that sets it off. Just from putting on your 21 arm otherthan just taking it through range of 

22 jacket to all sorts of - I mean, grab a coffee 22 motion and touching it and doing lhings of that 

23 cup and bend the wrist the wrong way when you 23 nature? 

24 tum it. I can't explain. 24 A. That was it. It's new, so we're going to hope 

29 31 

1 Q. Okay. V\/llat are you wearing on your left wrist 1 physical therapy does it, you know. 

2 today? 2 Q. And so based upon what he saw, this Dr. Sagennan 

3 A. They gave me a splint to wear. 3 then, so far he's put you on physical lherapy? 

4 Q. And is it something that it's hard plastic where 4 A. Yes. 

5 you can't move your wrist, or is it a band of 5 Q. Are you on any medications for the left elbow -

6 some sort? 6 A. (Interrupting) No. 

7 A. It's got a metal plate in here. I think it's 7 MS. FREEMAN: Paul, I just want to 

8 metal - metal, plastic. 8 remind you to wait until he gets his question 

9 Q. The metal or plastic plate goes from lhe palm to 9 out, okay, and then just listen to the 

10 the wrist? 10 question. Okay? 

11 A. Yes. It holds the wrist up at an angle. 11 Q. So that is where we're at now with respect to the 

12 Q. Does tt prevent you from putting your wrist down? 12 left elbow? Ifs been diagnosed as tennis elbow, 

13 A. Down orup. 13 as far as you recall, and is being treated with 

14 Q. Or up. Has anybody talked to you about carpal 14 physical lherapy? 

15 tunnel syndrome? 15 A. Yes. 

16 A. They said that it's - that this is like that. 16 Q. And has the doctor given you a prognosis in terms 

17 The tendons are torn or something. I don't know. 17 of when that may go away, if at all? 

18 Q. Okay. And how soon after June 28, 2011 was it 18 A. He said it takes time. 

19 before you started noticing symptoms wtth your 19 Q. That is all you can tell me right now is it takes 

20 left arm? Because this is the first notice - I 20 time? 

21 haven't seen it in any of the records I have 21 A. I think he is hoping to see the -1 can't say 

22 received. 22 what he's hoping to see. I don't know. 

23 A. ft started bothering me this past fall, and I 23 Q. Okay. I want to go back to the attempts two to 

24 didn't really - I didn't even think about it 24 three months after the event when you tried to do 
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1 some graphics design work. The left elbow wasn't 1 A Yes. 

2 a problem at that time - 2 Q. That was painful, correct? 

3 A. (Interrupting) No. 3 A. Yes. 
4 Q. - correct? So It was the right arm that would 4 Q. And you say it was on fire. Is that the way you 
5 have been a problem? 5 described the pain, or was there some other 

6 A. Yes. 6 symptom? 

7 Q. And what was it about the right arm that you were 7 A. It was a burning sensation. Along with tingles, 

8 unable to do the graphics design work? 8 along with cold. 

9 A. What was it? 9 Q. So cold bothered it? 

10 Q. Yes. 10 A. Cold bothers it immensely. 
11 A. I think it was the fact that a chain saw went 11 Q. You had tingles and a burning sensation? 

12 through the muscle group. 12 A. Yes. 

13 Q. Well, I'm not trying to be a smart aleck. I'm 13 Q. Anything else you can think of in the fingers you 

14 asking symptomwise what was it about your right 14 have talked about and the forearm? 

15 arm that prevented you from doing graphics design 15 A. The forearm I have - it's not the same thing. 

16 work two to three months after the event? 16 It is not the same -1 don't know. The muscles 
17 A. It hurt. 17 hurt when I try to type or try to grab things. 

18 Q. What part of your arm hurt, starting with your 18 Q. Okay. So with respect to the typing then, moving 

19 fingertip up to your shoulder? 19 the fingers and thumb, did that enhance or 

20 A. These two fingers (indicating) through to the 20 increase the burning, tingling and pain? 

21 elbow. 21 A. Yes. 

22 Q. All right. For the record, you have pointed to 22 Q. In the fingers and thumb and the arm? Or just 

23 - we call it the pinky finger? 23 all those areas? 

24 A. Yes. 24 A. It was from here to here (indicating). 

33 35 
1 Q. And then what some people may refer to as a ring 1 Q. And then you say when you grab things, too? 

2 finger? 2 A. Yes. 

3 A. Yes. 3 Q. You grab and try to pick things up? 

4 Q. And the middle finger, index or the pointer, and 4 A. Yes. 

5 the thumb were not painful? 5 Q. That would also exacerbate these complaints you 

6 A. The thumb hurts when I pull it in. 6 talked about; the burning, tingling and -

7 Q. Is this how it was back two to three months after 7 A. (Interrupting) Yes. 

8 the event? That is the period we're talking 8 Q. Other activities - any activity involving 

9 about now. 9 grabbing or using the fingers would create 

10 A. It was on fire back then. 10 problems then? 

11 Q. The pinky, the ring finger and the thumb? 11 A. Yes. I don't even know where to begin on that 

12 A. Yes. 12 list. 

13 Q. Painful and on fire? 13 Q. All right. And certainly using the keyboard or 

14 A. Yes. 14 grabbing the mouse, those are two activities that 

15 Q. All right. Now, you also said that the pain went 15 you described are part and parcel of the graphics 

16 up your arm to your elbow? 16 design work? 

17 A. Yes. 17 A. Yes. 

18 Q. And which part of your arm? Like the underside? 18 Q. And those two activities would create, if I'm 

19 The top? Which part? 19 understanding your testimony, the pain? 

20 A. Next to the bone on this side (indicating). 20 A. Yes. 

21 Q. Okay. So no question It was painful in those 21 Q. What about if your right arm was just resting and 

22 fingers, the two fingers you ·described, and the 22 your hand was resting? Was it painful at rest? 

23 thumb, and also running down the forearm - the 23 A. Yes. 

24 underside of the forearm to the elbow? 24 Q. Was it tingling at rest? 
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1 A. Yes. 1 the incident. 

2 Q. Was it burning at rest? 2 Q. What were you going to do there, as you recall? 
3 A. At times. 3 A. I was going to do material handling part-time. 
4 Q. All right. So that was two to three months after 4 Q. What does material handling mean to you? 

5 the event, correct, when you tried the graphics 5 A. Moving material. 

6 design work? 6 Q. What kind of material? 
7 A. Yes. 7 A. Steel. 
8 Q. Yes? 8 Q. Were you going to use - were you going to use 
9 A. Yes. 9 your hands to lift it or operate a forklift? 

10 Q. Have you tried it again since then? 10 What? 

11 A. I have a computer at home and once in a while I 11 A. Well, from what I understood, the job was you 

12 sit down and try to do some stuff. I can't get 12 take - they make screws, so you take these 
13 in more than t-en minutes. 13 little things of screws, you put them into bigger 

14 Q. Okay. So if I'm hearing your testimony then, 14 buckets. You take the bigger buckets, put it on 

15 since this happened you have not been able to 15 a rack, and then roll the rack down to where they 

16 utilize your right arm and hand for computer work 16 wash them or something. 

17 for more than ten minutes? 17 Q. You understood it then that the machine was going 
18 A. Correct. 18 to be pouring all the screws into a bucket, the 

19 Q. You have not been able to- after ten minutes 19 screws that are being made? 

20 you're no longer able to bear the symptoms then 20 A. It dumps them into this - they showed it to me. 

21 that arise? 21 It dumps it into a stringer thing. 

22 A. It starts ramping up, and I have to quit, 22 Q. So they were going to - you were going to be at 

23 Q. Have you applied for disability? 23 a machine that was dumping screws into a small 
24 A. Yes. 24 holding device of some sort, and you were going 

37 39 
1 Q. Did you get it? 1 to put that into a larger bin? 

2 A. I am in the application process. 2 A. Yes. 

3 Q. When did you first apply? 3 Q. Which was on some kind of a movable cart? 
4 A. I think it was January of last year, so about a 4 A. Then from there you had to put it on the movable 

5 year ago. 5 cart. 

6 Q. Where does the process stand? Did you apply and 6 Q. So you were going to - the screws were going to 

7 get rejected, or are you appealing? 7 pour into some smaller container, you were going 

8 A. The first thing I was told, they rejected the 8 to pick that up, dump it into a larger one, fill 

9 first, and now I'm in - they call it an appeal 9 that up and then put that onto a cart? 

10 process I think. 10 A. Yes. 

11 Q. What was the nature of the rejection, if you 11 Q. What was going to be the weight of those? 

12 recall? 12 A. I was told approximately 70 pounds. 

13 A. They recognize that I was severely impaired but 13 Q. 70 pounds for the bigger one that you would be 

14 not disabled. That"s what the letter said. 14 moving to the cart? 

15 Q. Okay. All right. Since then, June 28 of 2011, 15 A. Yes. 

16 you have not - I know there was a job that you 16 Q. What leads you to believe you actually had a 

17 referenced in your Interrogatory answers that you 17 position other than applying for it? 

18 had applied for and received an offer of 18 A. They told me to start that following Monday. 

19 employment? 19 Q. Was this all oral? 

20 A. I was working for Mike - you're referring to 20 A. No -- well, yes. They already had me on the 

21 Mike Thomas? 21 books. I had done work for them in the past. 

22 Q. No. AMS Screw or something? 22 Q. When did you do that? 

23 A. I was due to start AMS Screw prior to the 23 A. The year earlier. 

24 incident. I was due to start it the week after 24 Q. So that was something in addition to the 1099 
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1 work you were doing? 1 there by fall full-time. But whether that ever 
2 A. That -yes, yes. 2 flew or not, I - it never happened 
3 Q. All right 3 Q. Okay. Prior to this happening you would get 
4 A. I forgot all about that 4 calls from your supervisor saying "Look, we have 
5 Q. Tell me- 5 some part-time work for you"? 
6 A. (Interrupting) Yes. 6 A. Well, what would happen -1 can kind of explain 
7 Q. - when did you slart doing this work, the 7 this. What would happen is I would call Joe. 
8 material handling work for AMS Screw? 8 He's the guy that runs it. 
9 A. 2009 or 2010, somewhere in there. rm not sure 9 Q. What is Joe's last name? 

10 exactly when. 10 A. Groves. 
11 Q. Was it just a part-time deal? 11 Q. Groves? 
12 A. It was. I was hoping it would lead to something 12 A. Groves, G-r-o-v-e-s. And I would say, "I have a 
13 more stable, yes. 13 couple of weeks open. Do you have anything?" 
14 Q. Was it on a temp basis directly through AMS Screw 14 Q. Okay. 
15 or through an agency of some sort? 15 A. And then he would keep that in mind and then get 
16 A. It was directly through them. 16 back to me when he did. 
17 Q. And how would you know when to come in and when 17 Q. So Joe Groves knew that you were available? If 
18 not to come in when you were doing the temp work? 18 circumstances on his end warranted it, he would 
19 A. The supervisor would call me and say, 'We have a 19 just call you? 

20 spot for you. You wantto come in?" 20 A. I wasn't available all the time. 
21 Q. And it was just - those were temporary stints? 21 Q. Right He would call you. If you were 
22 A. They were. And he was working with me to try to 22 available, you would go in? 
23 make it full-time, so I was doing all of these 23 A. Yes. 

24 part-time hoping to get the full-time. 24 Q. And that happened how often prior to June 28 of 

41 43 
1 Q. And the work you were doing, the part-time work 1 2011? 
2 while you were waiting for hopefully full-time 2 A. I think twice. I don't remember exactly. I 
3 work, was it the same job you were telling us 3 think twice. 

4 about a minute ago? 4 Q. Okay. And then the situation, whether it was 
5 A. Yes. 5 going to be the next day or within a week after 
6 Q. The one where you'd take the screws, pour them 6 this occurrence, you were planning to go 
7 into the bigger container and move them onto a 7 participate in one of these temporary stints 
8 cart? 8 after this event, correct? 
9 A. Yes. 9 A. Yes. 

10 Q. And then you were going to start you say the 10 Q. Do you believe that the stint that was planned 
11 following Monday after this happened? 11 after the event was any more or was different in 

12 A. I believe it was the following - it was the 12 any way than the prior stints? 

13 following week. It was - it was right before 13 A. No. 

14 the Fourth, so I don't remember. I would have to 14 Q. If you understand the question. 

15 look at a calendar. 15 A. No. 

16 Q. So relatively soon after this happened it was 16 Q. It was the same? 

17 your expectation you were going to begin 17 A. Yes. 

18 employment with AMS? 18 Q. It was your hope that the more you did these 

19 A. Yes. 19 temporary stints, the more likely you would have 

20 Q. Was it going to be more than just one of these 20 a chance to get full-time employment? 

21 part-time stints that you were talking about? 21 A. Yes. 

22 A. It was scheduled to be either a week or two 22 Q. Would you agree that as of June 28, 2011, though, 

23 weeks. I don't remember. And Joe, the guy who 23 you had not had a promise of full-time 

24 runs it, said he is going to try to get me in 24 employment? 
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1 A. I had no promise of full-time employment. 1 Q. Okay. So you went for some interviews for a 

2 Q. Have you tried to go back at any time since 2 couple of graphics design positions? 

3 June 28 of 2011 to l guess fill one of these 3 A. Yes. 

4 temporary stints that you have done in the past? 4 Q. To do similar things to what you were doing 

5 A. No. They called. 5 before? 

6 Q. When you say ''they," Joe called? 6 A. Yes. 
7 A. Yes. 7 Q. And did you get either one of those jobs? 

8 Q. So Joe Groves called when in relation to June 28, 8 A. No. 

9 2011? 9 Q. Why is it, if you know? 

10 A. A few months after. 10 A. I'm not sure. 

11 Q. And what happened on that event where he called 11 Q. Did they have you sit down at a computer terminal 

12 to see if you were interested? 12 and try and generate any work? 

13 A. Yes. 13 A. Yes. 

14 Q. What happened? 14 Q. And were you able to do it? 

15 A. He knew what had happened. He said, "Do you 15 A. They saw the shaking of the hands and whatnot. 

16 think you can do it?" And I said, "I don't think 16 Basically said "We can't use you." 

17 so." 17 Q. Where were these two companies that you sat for 

18 Q. Is that the only time there was an exchange over 18 and attempted to do graphics design or at least 

19 possibly taking another temporary stint? 19 illustrate your abiltties? 

20 A. He actually came out to my home. He knewwhere I 20 A. One of them was on the northwest side of the 

21 lived, and he came out to my home, and he knew 21 city. I only went in there once. 

22 right away I couldn't do what they were asking to 22 Q. The name of it? 

23 be done. 23 A. I'm trying to remember. I can go back through my 

24 Q. So you have tried going back to the graphics 24 e-mails and find the name where they contacted me 

45 47 
1 design work? 1 through. I don't know it offhand. They were 

2 A. Yes. 2 kind - they told me that they found somebody 

3 Q. And that's too painful to do because of the 3 more compatible. 

4 keyboard entry and the mouse function? 4 Q. So there was one company, and you said it was on 

5 A. Yes. 5 the northwest side of the city, meaning Chicago? 

6 Q. And then you kind of self- you made a decision 6 A. lt's the suburbs. 

7 on your own, given your situation, it was 7 Q. Okay. Northwest suburbs. And you would try, if 

8 unlikely that you could do the work for AMS 8 we asked your attorney, to locate the name of 

9 Group; is that right? 9 that company? 

10 A. Oh, I knew I couldn't do it. 10 A. I can try if I still have the contact. 

11 Q. Right You decided that? 11 Q. And you said there was a second one as well. 

12 A. I don't think I decided it. I think my body 12 Where was that? 

13 decided it. 13 A. I'm pulling a blank. 

14 Q. Okay. So your body was telling you that you 14 Q. There was one, but you're drawing a blank on it? 

15 couldn't do that job? 15 A. Yes. 

16 A. I couldn't pick up those buckets, no. 16 Q. Is it possible that your computer database at 

17 Q. Other than those two potential avenues of 17 home would have some information that might 

18 employment or income, have you undertaken any 18 refresh your memory? 

19 other effort to find a job? 19 A. It may. I haven't used that computer in so long 

20 A. Yes. I went on several different interviews. 20 anymore, I don't even know if it will boot up. 

21 Q. For what kind of jobs? 21 But, yes, it may. 

22 A. Graphic design. 22 Q. And at least one of these companies you went to 

23 Q. I thought you said you can't do that. 23 you had to sit down and illustrate your graphic 

24 A. When you got bills, you try. 24 design abiltties? 
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1 A. Yes. 1 you were unable to do that temporary stint that 
2 Q. Did you have to do that at both or just the one, 2 you had lined up? 
3 if you recall? 3 A. Right. 
4 A. Just one. 4 Q. How many days or weeks was that planned for when 
5 Q. All right. For the graphics design positions, 5 you were working? 
6 you have at least tried to get two others since 6 A. I don't remember, but it was one or two. I know 
7 then, right? 7 that. 
8 A. Yes. 8 Q. One or two days or weeks? 
9 Q. Were you going to be doing 1099 work for them or 9 A. Weeks. 

10 actually be employed by those two companies? 10 Q. All right So if it was a 40-hour week, it would 
11 A. I was trying to be employed. 11 be 40 times the $10 hourly rate? 
12 Q. And then besides these two attempts at graphics 12 A. Yes. 
13 design positions, any other attempts of 13 Q. And if it was the two weeks, it would be that 
14 employment since June 28, 2011? 14 80 hours at ten bucks an hour? 
15 A. No. 15 A. Yes. 
16 Q. Do you remember signing Interrogatory answers 16 Q. Past that have you made any other calculations on 
17 saying that you would be making a claim for lost 17 your end I guess pursuant to what you believe you 
18 earnings? 18 have lost in the form of income? 
19 A. I don't know what you mean by Interrogatory 19 A. The biggest loss I suffered was not being able to 
20 answer. 20 renewwith Juskie later on. 
21 Q. There is some written questions that we sent to 21 Q. Renew in what sense - so, first of all, with 
22 your attorney to have you answer. And I don't 22 respect to AMR, other than that one to two-week 
23 want to get into what you and either your 23 stint, from your vantage point are you claiming 
24 attorney here or Mr. Mast may have talked 24 that you have lost more income that you could 

49 51 
1 about- 1 have received through AMS Screw? 
2 A, (Interrupting) I remember he asked me some stuff. 2 A. With Juskie Printing the contract that he had was 
3 Q. Take a look at the last page - nope, not the 3 up in May prior to this incident. That is why I 
4 last page. It will be the fourth from the back. 4 was looking for other work to fill, pending 
5 Is that your signature? 5 Juskie getting a new contract with his customer, 
6 A. Yes. 6 okay, which would have extended my work there as 
7 Q. I should say for the record I tendered to you 7 well. 
8 Exhibit No. 1. That is your signature on the 8 Q. Okay. So your hope at the time this happened was 
9 fourth-to-the-last page? 9 notto go full-time with AMS Screw? You were 

10 A. Yes. 10 hoping that Juskie renewed their contract so you 
11 Q. Question No. 6 asked about whether you would be 11 could continue 1099 work? 

12 claiming any lost income as a result of the 12 A. I was hoping to get work anywhere I could get it. 

13 injuries, including wages and salaries, and then 13 Q. Well, I know thattumed out to be the case; but 

14 there is this listing of AMS Screw Products. 14 heading into this event on June 28, 2011, was it 

15 Do you see that? 15 your hope that you would be able to do the 1099 

16 A. Yes, 16 work for Juskie or leave that -

17 Q. And Joe Groves, that's the guy you mentioned that 17 A. (Interrupting) It was my hope I could do both. 
18 would call you from time to time? 18 Q. All right So your hope was to continue to do 

19 A, Yes. 19 1099 work for Juskie, and also as needed, fill in 

20 Q. Is that the hourly rate you would get for your 20 at AMR, potentially get a full-time job? 

21 temporary work? 21 A. AMS. 

22 A. Yes. 22 Q. AMS. Let me start the question over then. So 
23 Q. And then when we talk about being hired but not 23 heading into this event that happened on June 28, 

24 able to pursue employment due to the accident, 24 2011, were you not actively doing work for Juskie 
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1 because their contract had ended? 1 does. How did you learn that Juskie actually got 
2 A. Yes. 2 the contract that may have been able to provide 
3 Q. And you were doing temporary work periodically 3 you with more 1099 work? 
4 for AMS? 4 A. He told me. 
5 A. Yes. 5 Q. Mark did? 

6 Q. And that was on an as-needed basis when Joe 6 A. Yes. 
7 Groves called? 7 Q. Did he call afterwards and say, "Hey, we're ready 
8 A. Yes. 8 for you"? 
9 Q. That was your hope moving forward, that there 9 A. Yes. 

10 would be a new contract for Juskie and that you 10 Q. And you had to tell him you couldn1 do the work? 
11 could do some 1099 work, correct? 11 A. I couldn't do anything at that point. 
12 A. Yes. 12 Q. Is that when you tried - you said two to three 
13 Q. And then also as-needed fill in at AMS? 13 months afterwards you tried to do the work and 
14 A. Yes. 14 youcouldn~ 
15 Q. And hopefully get a full-time job at AMS if that 15 A. Mark called not long after the incident, within a 
16 ever arose? 16 month, and I couldn't do anything at that point 
17 A. Yes. 17 You didn't see me come out of my house. 
18 Q. And when you were doing 1099 work for Juskie, 18 Q. So he called within a month of this thing 
19 what did that mean to you in terms of gross 19 happening and you told him there is no way you 
20 receipts? 20 can doit? 
21 A. I can tell you what I made that year from him in 21 A. Yes. 

22 five months. You can do the math from there. 22 Q. Did he ever revisit the possibility of doing work 
23 Q. Okay. Well, what did you make? 23 for Juskie with you? 

24 A. It was 18,000. 24 A. I have known Mark for a lot of years. We talk on 

53 55 
1 Q. The first five months of 2011 you made 1 and off about various things. 

2 18,000 as a 1099 worker for them? 2 Q. Does that mean he did or he did not? I don1 
3 A. Yes. 3 know. 

4 Q. And you would have to take all of your expenses 4 A. Yes. He's probed. He knows it's done. 

5 out of that? 5 Q. So periodically he will inquire about it, and 

6 A. Yes. 6 each time you have told him no, I take it? 
7 Q. And then at AMS do you have a recall what you may 7 A. {Indicates affirmatively.) 

8 have made at AMS during that first - 8 Q. Is that a yes? 

9 A. {Interrupting) Not much more than that, the $10 9 A. Yes. 

10 an hour. They didn't pay. 10 Q. Juskie - what is the full name of that company? 

11 Q. And there was two or three stints where you 11 A. Juskie Printing, Inc. 

12 worked for them, as you recall? 12 Q. Where is it located? 

13 A. Yes. 13 A. The last, it was down on Chicago Avenue out near 

14 Q. And those might have been a week or two each? 14 - I used to take - I know how to get there. I 

15 A. Right 15 don't know the town it's in. I used to take 355 
16 Q. All right. And do you know, did Juskie get that 16 down, get off in -

17 contract? 17 Q. {Interrupting) Do you have a phone number for 

18 A. Yes, he did. 18 Juskie? 

19 Q. Who was your contact person at Juskie? 19 A. I have it at home. 

20 A. Mark. 20 Q. Okay. So other sources of income that you had 

21 Q. What is his last name? 21 before the incident besides Juskie that we have 

22 A. I know his last name, and I'm drawing a blank. I 22 talked about and then AMS? Were there any others 

23 know his last name well. 23 that stick out in your mind? 

24 Q. Maybe it will come to you later. Tell me ifit 24 A. That was it. 
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1 Q. And you have not had any income from either of 1 Q. What is the connectia,? 

2 those two sources - 2 A. He is Caroline's son. 

3 A. (Interrupting) The only other place I was getting 3 Q. Are you and David grade school buddies? Middle 

4 income prior to that was lntermatic when they 4 school buddies?· 

5 needed work, and that was - that was less than 5 A. High school. 

6 Juskie. 6 Q. Af Johnsburg? 

7 Q. Did you get any work from lntermatic in the five 7 A. Yes. 

8 to six months in 2011 that praceded this event? 8 Q. Were you and he like close socially in high 

9 A. (Indicates negatively.) 9 school? 

10 Q. I take ii then you haven't done any projections 10 A. More right after high school. 

11 of lost income? 11 Q. How was it that the two of you became connected 

12 A. No. 12 more so after high school? You knew who he was 

13 Q. Have you ever been in the union? 13 in high school, I take it? 

14 A. No. 14 A. I think we knew all the same people. 

15 Q. Ever been in the military? 15 Q. So there was a common group of acquaintances 

16 A. Yes. 16 through high school? 

17 Q. Which branch? 17 A. Yes. 

18 A. Army National Guard. 18 Q. And then descrtbe the relationship as it evolved. 

19 Q. Were you active service Army or just National 19 I mean, did you see each other socially? 

20 Guard? I'm not diminishing it, but I'm trying to 20 Recreationally? I mean how? 

21 distinguish ihose two. 21 A. It was we would do dumb things together, you 

22 A. Two weeks out of the year you're active service. 22 know. Socially, recreationally. 

23 The rest of the time you're National Guard. 23 Q. You ever work together? 

24 Q. Okay. And so what period of time were you Army 24 A. On the job? 
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1 National Guard? 1 Q. Anywhere. 

2 A. Oh, from the time I was 18 or 19 until the time I 2 A. Like as employment, no. 

3 was 22 or 23. Somewhere in there. 3 Q. Okay. What kind of social or recreational 

4 Q. Did I ask you - have you ever been married? 4 activities would you participate in from lime to 

5 A. Yes, I think so. 5 time with him? Bowling leagues? Golf leagues? 

6 Q. Have you? 6 A. Did a bowling league together. He was into 

7 A. No. 7 restoring cars, and he did it in his mom's 

8 Q. All right. I'm going be- I'm going to shift 8 garage, and everybody kind of kicked in a hand to 

9 over to the event that is the subject of the 9 help him. 

10 lawsuit. Where did this happen? 10 Q. Okay. Is he manied, if you know? 

11 A. At caroline McGuire and Bill McGuire's house. 11 A. Heis. 

12 Q. That is listed in the Complaint as 1016 Wast 12 Q. Did you go to their wedding? 

13 Elder? 13 A. Yes, I did. 

14 A. That sounds like it. 14 Q. Do you know if he has any children? 

15 Q. Did you know the McGuires µior to this 15 A. No children - oh, wait. He might have -1 

16 happening? 16 don't know. That's ... 

17 A. Yes. 17 Q. Did he have any back in June of 2011, if you 

18 Q. How is it that you knew the McGuires? 18 know? 

19 A. Grew up in that neighborhood. 19 A. He may have. I'm not sure. 

20 Q. There is another fellow that is named in the 20 Q. I take it you're not like a godfather or anything 

21 lawsuit, Dave Gagnon? 21 to his child? 

22 A. Yes. 22 A. No. 

23 Q. Is he connected to the McGuires, if you know? 23 Q. I mean, I can keep asl<ng more and more questions 

24 A. Yes. 24 that come into my mind about how you might have 
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1 - or what your relationship with Gagnon may have 1 each other from lime to time as needed? 
2 been before this. I was hoping to hear from you 2 A. Yes. 
3 how you describe it 3 Q. Okay. What kind of stuff do you recall over the 
4 A. Wen, it was just friends hanging out after years 4 years helping David with or him helping you with? 
5 of high school 5 A. I remember pulling his car out of the ditch when 
6 Q. How often would you see him then I guess on a 6 it snov...d and he called me. I remember 
7 monthly basis? 7 approximately ten years earlier him helping me 
8 A. Recentiyor- 8 fix my roof after a storm. Earlier than that I 
9 Q. (Interrupting) Before this happened. 9 helped him numerous amounfs of time with sanding 

10 A. How long before this happened? 10 body parts to a car when we were in our 20s. 
11 Q. Let's go with the first two years immediately 11 Q. Okay. What about - obviously we're going to 
12 preceding this incident How often would you see 12 need to talk about chain saw usage prior to 
13 him? 13 June 28, 2011. Had you ever been anywhere with 
14 A. Oh, not that often. Once or twice a year maybe. 14 David Gagnon where a chain saw was involved? 
15 Q. Okay. Was there a higher frequency immediately 15 A. Yes. 
16 after high school? 16 Q. Okay. Where was that? 
17 A. Oh,yes. 17 A. It was on Carors property. 
18 Q. APparenfly it waned over time? 18 Q. All right Anywhere else besides Caroline 
19 A. Yes. 19 McGuire's property? 
20 Q. So in the two years or so before this happened, 20 A. I'm not sure. I don't think so. 
21 June 28, 2011, you would only see him once or 21 Q. Put Mr. Gagnon aside. Have you ever used a chain 
22 twice a year? 22 saw-
23 A. Maybe three orfour. A fewtimes a year. I 23 A. {Interrupting) Yes. 
24 mean, I'm not sure of the exact number. 24 Q. - personally? 

61 63 
1 Q. Okay. And this is an es1imate, correct? 1 A. Yes. 
2 A. Yes. 2 Q. Prior to this day, June 28, 2011? 
3 Q. And would this just be in passing, or was ii set 3 A. Yes. 
4 plans to see him? 4 Q. How many times do you think you might have been 
5 A. For - wen. for some reason or another he would 5 on Caroline McGuire's property prior to June 28, 
6 want to see Mike, who was living with me, or 6 2011 where you were engaged in any activity 
7 anotherfriend of ours, and he would say, "I'm 7 involving a chain saw? 
8 going over here. I'll meet you them," you know, 8 A. I vividly remember once. 
9 and we would run into each other, you know. 9 Q. One other time? 

10 Q. So it would be the contact you had with him then 10 A. Yes. 

11 in recent years prior to the event was more just 11 Q. And how and when in relation to June 28 of 2011 
12 happenstance, overlapping of mends and 12 was that? 

13 acquaintances? 13 A. A few weeks prior. 

14 A. Yeah. Well, if he needed help or I needed help, 14 Q. Okay. And other than that one that you actually 
15 you know, I think that that was a given. 15 recall and then June 28, 2011, that is the extent 
16 Q. Okay. I asked you if you ever worked together. 16 as you stt here today you can recall? 
17 You guys never worked for a company or an 17 A. Yes. 

18 employer where you were both on payroll there 18 Q. Did you ever work with a chain S<foN in combination 
19 together, correct? 19 with David Gagnon on any other person's property? 
20 A. Correct 20 A. Not that I remember. 

21 Q. Now, obviously there is this incident on June 28 21 Q. Before June 28 of 2011 did you personally have an 
22 of 2011 where you were with him, correct? 22 appreciation for any risks that might be 

23 A. I was on the property, yes. 23 presented by a chain saw? 

24 Q. And then you men1ioned that you guys would help 24 A. Say that again. 

18 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226--9755 Page 60 to 63 of 176 



Dulberg 008482

Paul Dulberg 

64 66 
1 Q. Sure. I want to know if you had - heading into 1 and Mr. McArtor may have been involved in 

2 June 28 of2011 if you had any understanding as 2 projects where a chain saw was used? 

3 to any hazards that might be associated with 3 A. Yes. 

4 chain saw use. 4 Q. And in those situations would you be the 

5 A. Yes. Ifs dangerous. 5 operator, or would you be the helper? 

6 Q. What is dangerous? What was dangerous about it 6 A. I would be the heper. 

7 from your vantage point? 7 Q. Did you ever have a situation where he was 

8 A. A chain saw is dangerous, period. 8 helping you and you were operating a chain saw 

9 Q. Okay. I mean, if it's just sitting there not 9 then? 

10 running, is it dangerous? 10 A. Where Mike McArtor was helping me and I was 

11 A. I'm not sure what you nean. 11 operating it? 

12 Q. Okay. You mentioned that you had used chain saws 12 Q. Yes. Correct 

13 before? 13 A. Yes. 

14 A. Yes. 14 Q. Are you able to count how many times that 

15 Q. And you have used them without David Gagnon being 15 occurred? 

16 present? 16 A. I'm not sure, but it's more than a few. 

17 A. Yes. 17 Q. On those few - well, were there other people 

18 Q. Can you give me any estimate as to how many times 18 from time to time that helped you as well while 

19 you might have used a chain saw prior to June 28, 19 you were using a chain sfNo/? 

20 2011? 20 A. Yes. 

21 A. Myself? 21 Q. And on those occasions where it was somebody else 

22 Q. Yes. 22 or maybe it was Mr. McArtor, did you form any 

23 A. Hundreds. Maybe not hundra:ls, but enoug, where I 23 opinions about the potential hazards or risks to 

24 can't count 24 the people that were helping you that a chain saw 
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1 Q. All right. And during those periods where you 1 might present? 

2 were using a chain saw, you formed the view that 2 A. Yes. 

3 chain saws can be dangerous? 3 Q. What kinds of risks are those to the other 

4 A. Very. 4 people? 

5 Q. And what type of dangers did the chain saw 5 A. Keep them as far away from it as possible. 

6 present from your experience using it? 6 Q. And the risk to the helper is also -

7 A. It cuts through things very rapidly. 7 A. (ln1errupting) If they are too close, yes. 

8 Q. So the operator could be cut? 8 Q. -being cut-

9 A. Yes. 9 A. (ln1errupting) Yes. 

10 Q. And you knew that before June 28 of 2011, 10 Q. And at any point in your lifetime prior to 

11 correct? 11 June 28 of 2011 had you ever been trained by 

12 A. Yes. 12 somebody who was a skilled chain saw operator? 

13 Q. Did you ever use a chain saw in tandem with 13 A. No. 

14 anybody else helping you prior to June 28, 2011? 14 Q. Had you ever had a job where your primary purpose 

15 A. Yes. 15 was to use a chain saw? 

16 Q. This fellow that lives with you and your mom, 16 A. No. 

17 what is his name again? 17 Q. All your experience with a chain saw, would you 

18 A. Mike. 18 agree, would be just personal use and experience? 

19 Q. Mike. What is his last name? 19 A. Just backyald trimming down Hmbs. 

20 A. McArtor. 20 Q. Kind of on-the-job training? 

21 Q. Did Mr. McArtor ever assist you while using a 21 A. Just my house. 

22 chain saw? 22 Q. Do you recall ever sitting down any time prior to 

23 A. Yes. 23 June 28, 2011 on those occasions where you were 

24 Q. I mean, is that multiple times in the past you 24 using a chain saw and reading an operator's 
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1 manual? 1 user or helper. 

2 A. Oh,yes. 2 A. Heat 

3 Q. You have read an operator's manual for a chain 3 Q. Heat? 

4 saw? 4 A. Yes. 

5 A. When I was younger, yes. 5 Q. Anything else you can think of? 

6 Q. We're going back lo like immediately after high 6 A. Fragments. The wood chips, you know. 

7 school? 7 Q. The saw dust and debris that might fly off -

8 A. We're going back to eighth grade. 8 A. (Interrupting) Yes. 

9 Q. Eighth grade? 9 Q. - during cutting? 

10 A. Yes. 10 A. Yes. 

11 Q. So this was going back when you first started 11 Q. Okay. Anything else that brings to mind? 

12 using a chain saw? 12 A. I'm trying to think back of - way back when he 

13 A. Yes. 13 taught me that 

14 Q. When you first started using a chain saw, did you 14 Q. If something comes up, let me know. Have you 

15 take it upon yourself to read the manual and 15 heard the phrase of binding or blade bind? 

16 begin using, or did some adult help you with that 16 A. I know what binding is, yes. 

17 process? 17 Q. What does it mean to you? 

18 A. Somebody helped me. 18 A. It means the blade bound. It froze up. It may 

19 Q. Who was it? Your dad? 19 have overheated, you know. Lack of lubrication, 

20 A. Yes. 20 something along those lines. There are many 

21 Q. ls he still alive? 21 things that could happen. 

22 A. No. 22 Q. Blade binding to you then is something where the 

23 Q. And I know this is going back a ways. What do 23 blade just stops, the motion of the blade stops? 

24 you recall your father telling you about chain 24 A. No. 
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1 saw operation when he first taught you how to do 1 Q. Okay. You said it has something to do with 

2 it? 2 overheating or lack of lube? 

3 A. Same thing he told me about all power tools. 3 A. Well, you can bind anything, any power tool, when 

4 Q. What was that? 4 you're cutting something either by bending it. I 

5 A. Handle them with extreme care. 5 would guess I have -1 had a blade bind once on 

6 Q. So you should handle any power tool with extreme 6 me. 

7 care? 7 Q. A chain saw blade? 

8 A. Yes. 8 A. Yes. 

9 Q. Do you recall any specific instructions or 9 Q. And what happened? 

10 admonitions about chain saw usage? 10 A. It bent the bar that the chain rides on. 

11 A. He taught me the maintenance. He taught me how 11 Q. Okay. All right. So I need to get a little more 

12 to use it, how to - what side of the blade to 12 detail about what you understand binding or blade 

13 cut with, things like that, yes. 13 bind might be. It can happen, you said, if the 

14 Q. So he demonstrated it for you? 14 blade overheats? 

15 A. Yes. 15 A. Yes. 

16 Q. Besides the risks, are you - strike that 16 Q. If I understand, the chain just goes around on 

17 question. Are you aware of any other known risks 17 that blade, correct? 

18 associated with a chain saw other than cutting 18 A. Yes. 

19 from the chain? 19 Q. There is a long metal blade that comes out from 

20 A. No. 20 the power portion of the chain saw, right? 

21 Q. And I'm not - I'm not even saying there are any. 21 A. Correct 

22 I'm just asking you what other risks that you're 22 Q. And there is a groove where the chain goes around 

23 aware of that might be associated with a chain 23 in a circular fashion? 

24 saw other than the actual blade injuries to a 24 A. Yes. 
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1 Q. And the motor propels that blade? That's a 1 with part of that blade? 
2 simple description ofit, but that is how it 2 A. Yes. 

3 works? 3 Q. And what is the kickback zone, as you understand 
4 A. Yes. 4 it? 
5 Q. And when we talk about binding, are you talking 5 A. I don't know what technically it would be, but I 
6 about the blade getting bent? 6 wouldn't want to be in the way of it 
7 A. That is the way that I have had it bind. 7 Q. All right So you don't have a specific 
8 Q. So if the blade that has the groo1.e that the 8 understanding heading into June 28 of2011 what 
9 chain operates on, if that bends, the chain 9 the kickback zone may be, correct? 

10 wouldn't move? 10 A. No. 

11 A. Correct 11 Q. But you were aware that there is such a thing as 
12 Q. Or if part of it needs to be lubed, to get a good 12 a kickback? 
13 free flow of that chain, the chain needs some 13 A. Have I heard of that? Yes. 

14 lubricant as it glides aramd on that blade, 14 Q. And have you ever seen that happen priorto 
15 correct? 15 June 28 of2011? 
16 A. Yes. 16 A. I've felt it happen when I have operated a chain 

17 Q. And if there is no lubricant, that can a1fect the 17 saw when I was younger. 

18 ability of the blade to - I'm sorry- the chain 18 Q. And have you ever seen it happen to someboc!; 
19 to spin on that blade? 19 else? 

20 A. Yes. 20 A. No. I'm usually the one that operates. It's 
21 Q. And if there is inadequa:e lubricant, thenthe 21 very rare that I'm standing assisting. 

22 blade can aciuaDy heat up? 22 Q. The kickback, that is the situation, in 
23 A. Yes. 23 layperson's tenns, where the blade a:tually comes 
24 Q. And at that point can the motion of the chain 24 back toward the opera1Dr? 
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1 just stop becauseft's overheated? 1 A. (Indicates affirmatively.) 

2 A. Yes. 2 Q. Yes? 

3 Q. Have you ever heard the phrase binding or blade 3 A. Yes. 

4 bind used in connection with an actual cutting 4 Q. And you said you experienced that once? 
5 operation? 5 A. Yes. 

6 A. Yes. 6 Q. Where the blade actually kicked back toward you? 
7 Q. As the cut is occurring, tre pressure of the log 7 Or were you holding it such thatit wouldn't? 

8 or tree that is being cut can pinch against that 8 A. In my case the blade kicked forward. It pulled 
9 blade? 9 the saw. It didn't kick back. I was kind of 

10 A. I can see that happening, yes. 10 reversed. 

11 Q. Are you aware of that? Is that a riskthat you 11 Q. You have never experienced ooere ft actually came 
12 know of or knew of before June 28, 2011? 12 back toward the user? 

13 A. Yes. 13 A. I have never had the type of debris around that 

14 Q. Have you ever heard ofa kickback? 14 would cause that, I don't think. 

15 A. Yes. 15 Q. Have you ever read any manuals or been taught as 
16 Q. What is a kickback, as you understand it? 16 to ways to avoid kickback? 

17 A. It's usually when something other than what 17 A. Remove all the debris surrounding the area. 

18 you're intending to cut is in the way, and like 18 Q. Okay. 

19 you actually hit a second log, okay, and it will 19 A. I was warned what kickback was when I was first 

20 kick back because you're trying to cut through 20 taught it You don't want anything in the way 
21 two different items. That's my understanding of 21 other than what you're cutting. My understanding 

22 it I may not be technically right, but ... 22 of kickback, the way that I was taught, it 

23 Q. Okay. Are you aware - maybe you have never 23 usually requires hitting a second object. 

24 heard this --there is a kickback zone associated 24 MS. FREEMAN: Wait for the question. 
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1 Okay? 1 Q. Okay. So you haven~ talked to him al all for 

2 THE WITNESS: All right 2 the last six months? 

·3 Q. In terms of how to hold the chain saw, as you 3 A. No. 

4 recall, what was the training you received in how 4 Q. And that takes us into the middle of2012. There 

5 to hold the chain saw? 5 is still like a whole year in there between the 

6 A. Both hands. 6 accident and when the communication stopped. 

7 Q. Okay. Where would your dominant hand be? 7 What was the frequency of contact over that year 

8 A. On the trigger. 8 before all the communication stopped? 

9 Q. And then you would use the right hand on the 9 A. Right after the incident he was coming by every 

10 trigger? 10 couple of weeks for about a month and a half, two 

11 A. Yes. 11 months, three months maybe. And I even went up 

12 Q. Left hand on the bar that is on the top of the 12 to his place once or twice. 

13 chain saw? 13 Q. What happened a year out that stopped all the 

14 A. Yes. 14 communication, if you know? 

15 Q. Have you ever personally experienced a situation 15 A. He got a letter from an attorney's office. 

16 where you were cutting a branch or a limb of some 16 Q. Did he call you to talk about that letter? 

17 sort that had pressure on it that was bending it? 17 A. Yes. 

18 A. Yes. 18 Q. Okay. What do you recall the substance of the 

19 Q. Yes? 19 conversation - strike that. That's a bad 

20 A. Yes. 20 question. Do you recall the conversation you had 

21 Q. And were you taught or did you learn any risks 21 with him once he got that letter? 

22 that might be associated with doing that 22 A. I recall, yes. 

23 activity, cutting a branch that had downward 23 Q. Tell me what you recall talking to him about. 

24 pressure on one end of 1t? 24 Who called who? 
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1 A. I was taught to attack the pressure from the 1 A. He wanted to know what it was. 

2 other side so that you didn't get the bind in 2 Q. He called you? 

3 there. 3 A. Yes. 

4 Q. And to avoid binding, if you cut right into the 4 Q. Tell me about the conversation, what he said and 

5 pressure area, the pressure zone, what could 5 what you said. 

6 potentially happen that you're trying to avoid? 6 A. He said, "Why am I getting letters al my home 

7 A. The weight of the limb will pinch the chain and 7 when it happened at my mom's house?" 

8 thus bending the bar. 8 Q. Did you share with him any thoughts on that? 

9 Q. And if the blade of the chain saw gets pinched, 9 A. I said, "It's from my attorney." 

10 I guess it gets in combination, the chain is also 10 Q. Did you talk about the day of the event when he 

11 likely to be pinched? 11 called you? 

12 A. Yes. 12 A. Not so much. He was upset And from what I 

13 Q. Now, we talked about your connection to 13 gathered out of the whole thing, he may not have 

14 Mr. Gagnon before the June 28, 2011 incident, 14 told his wife the entire truth about it, and she 

15 seeing him a few times a year during that last 15 is the one who got the letter. 

16 two years leading up to it, correct? 16 Q. Okay. 

17 A. Yes. 17 A. He was real upset 

18 Q. What about since this happened? How often do you 18 Q. What is it that you believe he didn't tell his 

19 see him? 19 wife? 

20 A. Immediately after I saw him. He came over and 20 A. That there may be any aftermath. 

21 wanted to see how I was doing. But since -1 21 Q. Did he share something with you that caused you 

22 want to say I don't know how long ifs been now, 22 to believe that, or is that just your 

23 but it's been at least six months, maybe a littie 23 supposition? 

24 longer that he hasn't talked to me at all. 24 A. He kind of said - well, he basically said, you 
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1 know, his wife didn't know, .and he dim't 1 and Hans or me. Your conversations wilh the 

2 appreciate tte letters caning to tis house. He 2 defendant 

3 wanted my attorney to stop sending them 3 MR. BARCH: Thafs right 

4 Q. Okay. Other than him calling to ask why the 4 A. Okay. He was just very upset tmt he was 

5 letters were coming and you telling him that it 5 receivirg all of this stuff at tis house. can 

6 was your attorney sending it and whatever 6 you repeat v.ilere you were at? 

7 discussion occurred that caused you to believe 7 Q. I'm just trying to figure out if there was 

8 his wife didn~ know about it, any other 8 anything else you and Mr. Gagnon discussed that 

9 discussion or any other subjects that you recall 9 last phone call you had together besides him 

10 being discussed during that phone call? 10 being mad about getting letters, your belief his 

11 A. Yes. 11 wife might not have known the whole story, and 

12 Q. What? 12 also him being upset about the whole thing. 

13 A. May! confer with herfora minute? Can we have 13 A. Yes. He was very upset. rm not going to tell 

14 a break? 14 you some of the profanity, but he was very upset 

15 Q. Was your attorney there for that telephone call? 15 Q. I take it then he was very upset that he was 

16 A. No. But he was e-rrailed right thereafter the 16 being sued? 

17 same day. 17 A. He didn't understandWhy he was responsible at 

18 MR. BARCH: Well, I don't want to deprive 18 all if ithappened on his mom's property. That 

19 you of a chance to talk to your attorney. Go 19 was his big ... 

20 ahead. 20 Q. Did you and he talk about the idea that he was 

21 (At this time a short recess Wis taken.) 21 running the chain saw? 

22 CONTINUED EXAMINATION BY MR. BARCH: 22 A. I said, "Yeah, you are responsible," and I saic\ 

23 Q. Mr. Dulberg, I was asking you about the phone 23 "Ifs time you have 1D tell people about this. 

24 conversation you had with Mr. Gagnon, the one 24 You know, they are going to want to know." And 
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1 that precipitated the break-off of 1 he did not want to do - he said he was tired of 

2 communications. Okay? And we have talked about 2 the whole thing. He had heard from his mom about 

3 him calling wanting to know why he was getting 3 it for months, and he did not want to hear it 

4 letters, your view that maybe his wife was upset 4 anymore, and he is sick of it, and he v,,ent on, 

5 wilh him. And rm paraphrasing, of course. 5 and he was rarting. 

6 A. Uh-huh. 6 Q. During this rant and your effort to explain to 

7 Q. And you also mentioned that you did not really 7 him why he was getting letters, did you and he 

8 talk about what happened on June 28, 2011. And 8 ever discuss the subject of what happened? 

9 then I asked the question I thought about - I 9 A. I think v,,e both know what happened. 

10 thought I asked whether or not there was anything 10 Q. Did you actually discuss it that day during the 

11 else that you recall being discussed that day 11 call? 

12 during that phone conversation. And then I 12 A. No. Notthe details ofwhathappened, no. 

13 thought that was the impetus to your request to 13 Q. No comments about "Well, you were running the 

14 meet with your counsel. Does that get us back to 14 saw," or ''You were holding the limb"? Nothing 

15 where we were? 15 along those lines? No details about what 

16 A. Yes. 16 happened? 

17 Q. Okay. And it may be difficult to talk about, you 17 A. I said, "You're the one who was operating the 

18 know, this breakdown in communication between you 18 chain saw Of course the lawyers are going to 
19 and Mr. Gagnon because you have known him for 19 want to 1alk 1D you. They are going to send you 

20 years. but it's important to me to know what you 20 papers." 

21 guys talked about. So to the extent it doesn't 21 Q. And in response did he make any comments to you 

22 involve your attorney, I would like to know what 22 about your involvement that day? 

23 you guys discussed. 23 A. He just went on about how he did not want to hear 

24 MS. FREEMAN: No conversations between you 24 it 
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1 Q. Okay. 1 A. No. 

2 A. That was the gist of it 2 Q. They didn't ha"" you over to parties or an}lhing? 

3 Q. All right So you have known David for a long 3 A. I should correct that I did go over there a 

4 time prior to this. Pnd then Mr. and 4 couple of times just to see Caroline right after 

5 Mrs. McGuire, Carolhe and Bill, they are 5 lntermatic did their big layoff. That was more 

6 married, of course? 6 about work. 

7 A. Yes, I believe so. 7 Q. VI/hen did the big la)Off occur? 

8 Q. How often would you encounter the McGuires? 8 A. It went on for a couple of years. They've phased 

9 A. In recent years I would actually encounter the 9 down. It was between 2007 or '8 and 2010. I 

10 McGuires more than I would David. 10 think they are still laying off. They are 

11 Q. How is it you would ha"" more contact with them 11 probably going to go out of business. 

12 than David? 12 Q. The visit or two that you had at her home during 

13 A. Caroline worked with me at lntermatic for ten 13 the layoff would ha"" been sometime during this 

14 years. Not side by side, but she worked there. 14 period you were talking about, 2008 to 2010? 

15 Q. Is it lntermatic didyou say? 15 A. Yes, somewhere in there. When I heard that she 

16 A. Yes. 16 lost her job, that is when I stopped over. 

17 Q. Different jobs? 17 Q. Just to basically express :your sympathy or what 
18 A. Yes. 18 have you, empathy? 

19 Q. Just worked for the same emplcyer? 19 A. (Indicates affirmatively.) 

20 A. Yes. 20 Q. All right. Prior to June 28 of 2011 had you ever 
21 Q. Did you guys have lunches together or anything 21 been to the McGuires' house to perform anytype 

22 like that? 22 of function around their house; repair, 

23 A. No. 23 maintenance, hand:,rnan work, anything? 

24 Q. So other than seeilg her in passing, did you even 24 A. Prior to it? 
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1 really talk to her? 1 Q. Yes. 

2 A. If I had some downtime and she was working near 2 A. Mostly it was years earlier, and it was body 

3 me, I would go over and say, "Hey, how's it 3 restoration in her garage with her son David. I 

4 going?" 4 don't think I ever repaired anything around there 

5 Q. Just general pleasantries? 5 in the house or any1hing. I may have helped 

6 A. Yes. 6 shovel the driveway once as a kid. 

7 Q. You did not see Caroline and Bill on a social 7 Q. All right. So we have got the - you have 

8 basis? 8 mentioned that early on right after high school 

9 A. No. 9 you would help David with the restoration ofold 

10 Q. And outside of your contact with her at 10 cars? 
11 lntermatic o= the ten years leading up to this 11 A. Yes. 

12 event, how often would you see either her or 12 Q. That was done in the garage at the McGuires'? 

13 Bill? 13 A. Yes. 

14 A. Outside of work, couple of times a year at the 14 Q. Putting that activity - and that """s years ago, 

15 grocery store or something. I mean, just say hi. 15 correct? 

16 In fact, I just ran into Bill two weeks ago. 16 A. Yes. 

17 Q. So would it be fair to characteri2e your contact 17 Q. But we're talking like more than live or ten? 

18 with the McGuires during the - and putting your 18 A. Oh,yes. 

19 contact with Caroline at lntermatic aside, but 19 Q. And then you mentioned that )OU might ha"' helped 

20 outside of work, your contact with the McGuires 20 David shovel when you were kids? 

21 would just be happenstance, bumping into them? 21 A. Yes. 

22 A. Yes. 22 Q. All right. But let's get into like the last five 

23 Q. There 1Mas no reason br you to go O'-"r there and 23 to ten years. Did you ever go over to the 

24 visit with them? 24 McGuires' house to perform any type of 
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1 maintenance function at their home, any repair 1 Q. What happened to - it was your trailer? 
2 function at the home? 2 A. Yes. 

3 A. No. 3 Q. Where did it go? 

4 Q. Or any kind of handyman work of any kind? 4 A. It went around the block to my house, and then I 

5 A. The closest thing to that I think was she needed 5 took it over to the scrap place. 

6 to go to Menards to get some wood, and I had a 6 Q. Did you use it for a period of time? 

7 truck and a trailer, and I took her over there, 7 A. It sat there. I threw some hoses in there when I 
8 her and her son, and got the wood and drove her 8 got more stuff to go to the scrap guy. Took it 
9 back home. And that was it. I didn't actually 9 all over. 

10 perform any function. 10 Q. When did you dispose of it? 
11 Q. And when was that in relation to 2011? 11 A. This year. No. 2012. 

12 A. wait Wait. I stand corrected. The month or 12 Q. So you had it through the winter of 2011-2012? 

13 two prior to this incident I took down a shed. 13 A. Yes. 

14 It wasn't just me. And we didn"t take it down. 14 Q. So you used it about a year and then got rid of 

15 They just unbolted it from the bottom, and we all 15 it? 

16 just carried it out to the front of the yard and 16 A. Yes. It was just sitting there. I didn't want 

17 put it on my trailer. They needed as many hands 17 to use it It wasn't -

18 as they could get, and I happened to be free. 18 Q. (Interrupting) When you were there - when you 

19 Q. Okay. So a month or two before this event there 19 were there to have this thing put onto your 

20 was a shed that was removed from the property? 20 trailer, who else was there besides you? 

21 A. Yes. I don't even know if it was a month. Maybe 21 A. David, Bill and Carol. 

22 four weeks. 22 Q. So did all four of you then lift this thing up? 

23 Q. Sometime before? 23 A. You need one on each comer. 

24 A. Just right before, yes. 24 Q. Okay. Besides helping them get the shed off the 

89 91 
1 Q. It still would have been 2011? 1 property, do you recall any other work that you 

2 A. (Indicates affirmatively.) 2 may have done or assistance you may have offered 

3 Q. Yes? 3 around the property prior to June 28 of 2011? 

4 A. Yes. 4 A. Recently. That's about it 

5 Q. This shed, you say it was just unbolted from its 5 Q. Did Mr. or Mrs. McGuire - I'm going to use them 

6 foundation? 6 in combination. If one or the other did 

7 A. Yes. It was one of those flimsy steel sheds. 7 something, tell me. But did either of the 

8 Q. steel deal? 8 McGuires ever train you on how to use a chain 

9 A. Real light 9 saw? 

10 Q. How big was it? 10 A. No. 

11 A. It was a big one. 11 Q. Did either of the McGuires ever demonstrate how 

12 Q. You"re talking 1 O feet by 9? I mean, how big? 12 to use a chain saw for you? 

13 Do you recall? 13 A. No. 

14 A. I would guess - and I don't know. They know 14 Q. Did you ever help Bill or Caroline cut trees down 

15 what size it was. It was a bigger one. Probably 15 prior to June 28, 2011? 

16 10 by 12. 16 A. Once. 

17 Q. That is an estimate, right? 17 Q. And when was that? 

18 A. Yes. 18 A. Again, it was a few weeks prior. About the same 

19 Q. And then did you say a group of people picked it 19 time we took the shed. 

20 up whole and put it onto a trailer? 20 Q. Okay. So there was another occasion where you 

21 A. Yes. 21 were out there tending to trees? 

22 Q. Was it placed on like a flatbed trailer or 22 A. No. Her son David called me and asked me if he 

23 something? 23 could borrow my chain saw. 

24 A. Yes. 24 Q. Okay. 
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1 A. And I brought it over. 1 A. I got pop. 

2 Q. So David called you for a chain saw? 2 Q. Pop. Were you expecting money? 

3 A. Yes. 3 A. No. I wasn't there to do any work. 

4 Q. And other than bringing it over, did you help 4 Q. And you don't have any insight as to the 

5 David at all? 5 connection between David - strike that You 

6 A. I picked up some sticks on the ground. He did 6 don't have any insight as to the arrangement 

7 all of the cutting except for I did cut one 7 between the McGuires and Mr. Gagnon on that day 

8 thing, and it was -when it was all done and 8 when he was taking down the apple tree? 

9 cleaned up, they had a stump, and I tried to make 9 A. No. 

10 it as close to the ground as possible, and that 10 Q. For all you know it could have been a favor for 

11 was it That's the only cutting I did. 11 his parents? 

12 Q. When you say you picked up some branches - 12 A. Yes. 

13 A. (Interrupting) Yes. 13 Q. Or perhaps he was paid? We don't know? You 

14 Q. When you say picked up branches, what are you 14 don't know? 

15 talking about? Bundles? A couple twigs? 15 A. Right. 

16 A. It was an apple tree. So they were smaD, and 16 Q. When you said that David was the one that took 

17 David cut it He cut the whole tree down, and 17 the tree down by himself that time, the apple 

18 Bill and I were standing there talking, and we 18 tree-

19 were taking them over to where they were - their 19 A. (Interrupting) Yes. 

20 garden area. 20 Q. - do you happen to know, prior to David setting 

21 Q. So on this occasion David cut down the entire 21 out to do the tree, whether Mr. McGuire or 

22 apple tree? 22 Mrs. McGuire gave him any instruction on how to 

23 A. Yes. 23 use a chain saw? 

24 Q. With the exception of that stump that you tidied 24 A. Not to my knowledge. 
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1 up? 1 Q. Do you know if they were even out in the property 

2 A. Right About four inches of stump sticking up, 2 - out in the yard when he was doing that won<? 

3 yes. 3 A. Yes, they were. 

4 Q. And the assistance that you gave, you helped get 4 Q. They were there as he was cutting or afterward? 

5 that stump to a more presentable condition closer 5 A. Both. 

6 to the ground? 6 Q. You saw the McGuires present when David was using 

7 A. Yes,I did. 7 the chain saw? 

8 Q. And then you helped Bill move some of the 8 A. Yes. 

9 branches to a different area on the property? 9 MS. FREEMAN: Counsel, are we talking 

10 A. They were already cut up, so yes. 10 about the apple tree? 

11 Q. Were they tied in bundles, or did you - 11 MR. BARCH: Yes, the apple tree. 

12 A. (Interrupting) They were just loose. 12 Q. And while you were there - I guess you were 

13 Q. Loose. Did you just pick them up and carry them? 13 present, I take it, then, when the McGuires were 

14 A. Yes. 14 on the property and David was using the chain saw 

15 Q. Did you get paid by the McGuires? 15 to cut the apple tree apart? 

16 A. No. 16 A. Yes. 

17 Q. Do you know if David was paid by the McGuires to 17 Q. Do you recall over hearing or seeing Mr. McGuire 

18 take down that tree? 18 or Mrs. McGuire instructing David on how to use 

19 A. Which tree? 19 that chain saw while you were there? 

20 Q. The apple tree. 20 A. Not how to use the chain saw. Just what they 

21 A. I don't know. 21 wanted gone. 

22 Q. Did you get any kind of remuneration or 22 Q. So they were telling him which parts of the tree 

23 consideration or gifts of any kind for helping 23 they wanted gone? 

24 that day with your chain saw? 24 A. They wanted the whole tree gone. 
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1 Q. So anything beyond that, saying take the whole 1 A. Right 

2 thing down? 2 Q. You donl recall Mr. McGuire telling David how to 

3 A. The two of them were bickering back and forth 3 use the chain saw, though? That didn~ happen in 

4 about all different things. They were talking 4 your presence? 

5 about all different trees they wanted - I didn't 5 A. No. 

6 keep up with - 6 Q. Correct? 

7 Q. (lnterrupting) The two of them meaning Mr. and 7 A. Correct 

8 Mrs. McGuire? 8 Q. And you donl recall Mr. McGuire demonstrating 

9 A. Yes. And her son. I didn"t get into any of 9 the chain saw for Mr. Gagnon that dayeither, 

10 that That is whatever they wanted to do. 10 correct? 

11 Q. So there is some banter, bicl<ering, whatever you 11 A. No -- yes, that's conrect 

12 want to call it, over which trees needed to come 12 Q. David was just using the chain sawin his 

13 down? 13 presence? Is that how you recalled it? 

14 A. Right 14 A. Yes. 

15 Q. Besides identifying the trees that theywanted 15 Q. Now, you were going to say you do recall 

16 either trimmed or rerroved, do you recall 16 something else that happened as ve were asking 

17 Mr. McGuire or Mrs. McGuire telling !llvid how to 17 questions about it. 

18 go about taking down the tree ooh the chain saw? 18 A. You were asking about instruction, and Caroline 

19 A. I think Bin and Dave talked about that a little 19 was worried because part of the tree was over the 

20 bit, how they were going to do it 20 house, and she was telling him to take it - they 

21 Q. Okay. 21 were talking about the way 1D take the tree down 

22 A. I didn't have anything to do with it 22 without any ofit touching the house at all; and 

23 Q. What did you overhear David saying to Bill or 23 they worked it out and did it, you know. 

24 Bill saying to Da>id with respect to the apple 24 Q. All right So that is something that sticks out 

97 99 
1 tree? 1 in your mind? There was a tree- part of the 

2 A. Well, the only thing that I did anything about, I 2 tree is over the house, and there was a concern 

3 remember Bill was complaining that it was 3 about damaging the house? 

4 sticking up out of the ground, and I was putting 4 A. I remember that, yes. 

5 the chain saw away in the case so I could take it 5 Q. And there was a discussion as to howto get the 

6 home, and I took it back out of the case and 6 tree removed without hurting the house? 

7 said, "I'll take the four inches off for you," 7 A. Yes. 

8 because David was already gone or he was in the 8 Q. Was it successill? Did they do it? 

9 house doing something, and I just wanted to get 9 A. Yes. 

10 it done and head out of there. I didn't want to 10 Q. Did anybody get hurt, as 1ar as you know, that 

11 wait for him, so I did that. But as far as them 11 day with the chain saw? 

12 instructing each other, they were mostly talking 12 A. No. 

13 amongst each other. 13 Q. And you had no connection to anyof the cutting 

14 Q. What I'm driving at is you recall hearing them 14 that day, correct? 

15 discuss/bicker over - 15 A. Other than picking up the sticks and cutting the 

16 A. (Interrupting) I do remember. I do remember. 16 stump, that was it 

17 Q. Hold on. You do recall hearing them bicker or 17 Q. That's right I take it back. You did cut the 

18 discuss which trees needed to come dowi totally 18 stump closer to the ground? 

19 or which ones needed to be trimmed? nat is 19 A. Yes. 

20 something you recall them bickering about 20 Q. But in terms ofthe work, Da>id did the actual 

21 correct? 21 severing of the branches and cutting the rimbs 

22 A. Yes. 22 and things? You were not helping him do that? 

23 Q. And you recall Mr. McGuire being dissatisfied 23 A. I was just taking the cut branches over to the 

24 with the way the stump looked after David left? 24 pile where they were going to bum it or whatever 
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1 they wan1ed to do wth it 1 Q. And so when you went to the McGuires' that day, I 

2 Q. let's go to June 28, 2011 then. Did Mr. or 2 take it you didn't bring anything with you? 

3 Mrs. McGuire ask you to come over? 3 A. Just my truck. 

4 A. David did. 4 Q. Just your truck? 

5 Q. So Mr. and Mrs. McGuire did not call you up and 5 A. Yes. And my dog. 

6 ask you to come over? 6 Q. Your dog did you say? 

7 A. No. 7 A. Yes. 

8 Q. So your involvement started with a call from 8 Q. Did you have a pickup truck? 

9 David? 9 A. Tahoe. 

10 A. Yes. 10 Q. What were you going to do - where were you going 

11 Q. What do you recall him saying when he called you? 11 to put the wood if you did take some? 

12 A. He said he was taking down another tree for his 12 A. I was going to go back home and get a trailer. 

13 mom. And I sid, 11D0 you need the chain saw?"' 13 Q. You weren't even sure you were taking wood at 

14 Andhesaid, "No." And lwaslike"Oh." He 14 that point? 

15 said, "Do you want the wood?' 'Well, I'll come 15 A. Yes, exactly. 

16 over and see what you got" Because he was 16 Q. You went out there in your personal vehicle with 

17 trying to explain to me which tree it was, but I 17 your dog? 

18 wasni: sure. So I said, you know, "J can come 18 A. Yes. 

19 over and take a look in 1he morning" 19 Q. M. that point you were not planning to assist 

20 Q. I forgot to ask you. Did you take any of the 20 him; just to check the wood to see if you wanted 

21 wood that was cut down of the apple tree wood? 21 It? 

22 A. No. 22 A. Correct 

23 Q. Okay. So you agreed to come over and take a look 23 Q. On arrival who was there? 

24 at the wood that was being - I guess the tree 24 A. David, his mom Caroline, Bill. And at some point 

101 103 

1 wood that was - strike that - the remains of 1 in there his sister showed up. 

2 the tree that was being taken down on June 28? 2 Q. sm·s sister? 

3 A. Right. 3 A. No, David's sis1er Diane. She was there. I 

4 Q. And heading over there was it your plan or did 4 don't remember when she came and went She was 

5 you anficipate helping him? 5 there. 

6 A. Not with - he said he had a chain saw, and he 6 Q. And on arrival are they all in the house, or is 

7 does it all himself. So I anticipa1ed just 7 the cutfing ongoing and they are all outside? 

8 getting lhe wood, you know, if I wanted it 8 What do you recall? 

9 Q. Okay. And prior to arriving at the property did 9 A. David was - he came walking around theside of 

10 you call the McGuires? 10 the house as I pulled up - they must have seen 

11 A. I don't lhink so, no -you know what I - 11 me - and said, "Hey~ how's it going," you know, 

12 strike that. I don't remember if I called to 12 and I said, "Morning." He wanted to show me what 

13 make sure he was there before I left in the 13 he had. 

14 morning a not I don't remember. I may have: 14 Q. So you went around back and looked? 

15 Q. So he called you not on the day of, but some 15 A. Yes. 

16 other point to alert you he would be there on 16 Q. How much of the tree was down at this point? 

17 that day? 17 A. None. 

18 A. Yes. 18 Q. What kind of tree was It? 

19 Q. So you may have checked just to see if he was 19 A. Pine. 

20 there? 20 Q. We're talking like a Christmas tree type, or the 

21 A. Yes. 21 big one with all the ugly branches? 

22 Q. Do you recall that being the case, or it's just a 22 A. They au have big ugly branches. It was the 

23 possibility? 23 Christmas tree type. 

24 A. Ifs a possibility. 24 Q. How tall was this lhing? 
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1 A. We all guessed at that I think around 60 feet 1 A. (lntem,pting) They bicker like cats and dogs. 

2 Q. And that's an estimate, correct? 2 Q. You have used that phrase '"bicker." When you say 

3 A. Yes. 3 bicker-

4 Q. None of it had been trimmed up at that point? 4 A. (lntem,pting) Discuss. 

5 A. Correct 5 Q. Was she telling him she wante.d certain trees down 

6 Q. All rtght And now you and David are back there 6 and he did not want to take those down or -

7 looking at it, correct? 7 A. (Interrupting) Yes. 

8 A. am came out carol came out They were all 8 Q. - he wanted some down that she did not want 

9 out there. 9 down? 

10 Q. That is what I was going to ask next Who else 10 A. Both ways. 

11 was back there with you when you were looking at 11 Q. Okay. So other than identifying which additional 

12 it before the work started? 12 trees had to be trtmmed or cut down versus, you 

13 A. Everybody. 13 know, left alone, do you recall any other 

14 Q. Okay. And at some point the cutting began? 14 discussion between David and Caroline prior to 

15 A. Yes. 15 him undertaking the effort to actually cut 

16 Q. All right Between the time you arrived and you 16 things? 

17 went back with David to look at the tree - and I 17 A. She was telling him about she - the putting oil 

18 think you said BTII and Carol were there, too? 18 in the chain saw. And he was like "I know. I 

19 A. Uh-huh. 19 know, Mom," you know. Because it was brand-new. 

20 Q. Yes? 20 They had just bought it It was all little 

21 A. Yes. 21 things. And a lot of the discussion didn't have 

22 Q. Between that point in time and the time the tree 22 anythi1g to do with the tree. We're talking 

23 cutting actually started what discussions do you 23 about other things like other kids in the family 

24 recall about this project? 24 and - you know. 
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1 A. They showed me the new chain saw they bought 1 Q. When David explained his plan for taking down the 

2 Q. Okay. 2 tree, you heard part of that? 

3 A. After that I was Joking around with Bill a littie 3 A. Yes. 

4 bit. He was telling me about his vacation. Did 4 Q. Okay. Do you recall Garoline disagreeing with 

5 a lot of talking about his vacation. We talked 5 him about how to go about taking down that tree? 

6 about that all day. 6 A. Not too much, no. 

7 Q. Okay. 7 Q. What about Bill? 

8 A. I was playing with the dog. Carol loves my dog. 8 A. Bill just stood - Bill wanted to make sure it 

9 Just simple pleasantries. Nothing - it wasn't g wouldn't hit the pool or the garage. Same thing 

10 really about the work. 10 with Caroline. They did not want any damage to 

11 Q. Do you recall any discussion about the work 11 their property other than it falling on the 

12 between the time you went behind the house to 12 grass. 

13 look at the tree and the time David started work 13 Q. That would seem to be any property owner's 

14 on the tree? 14 concern is that they didn't get other damage. 

15 A. David was talking aboutthe work that he was 15 A. Sure. 

16 going to do, where he was going to drop it, how 16 Q. But in terms of how to go about doing that, other 

17 he was going to take it down. He was telling 17 than alerting Mr. Gagnon that they did not want 

18 Bill and Carol how he was going to do this. 18 the house hurt or the pool damaged or anything 

19 Q. Do you recall durtng that process Caroline 19 like that, do you recall any comments from either 

20 McGuire trying to override any decision that 20 Mr. McGuire or Mrs. McGuire as to how to go about 

21 David had? 21 doing that, or was that a decision that - or a 

22 A. Yes. But not about that tree. About other 22 plan that Paul - I'm sorry- Mr. Gagnon came up 

23 trees. 23 with, from your vantage point? 

24 Q. Okay. Well, what do you recall Caroline's - 24 A. He came up with it He said what he was going to 
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1 do, and he did. 1 A. No. 

2 Q. Okay. In tenns of discussions then leading, I 2 Q. At what point between the time they started 

3 guess, from the time you got behind the house to 3 cutting to the point where you were hurt did they 

4 the point in time where David started working on 4 leave? 

5 the tree - and specifically I'm talking about 5 A. Well, Bill was in and out of the house getting 

6 conversations you overheard with the McGuires and 6 things to drink and whatnot and talking to 

7 Mr. Gagnon - there was concern about not 7 Caroline. I doni know when he disappeared that 

8 damaging the house or pool? 8 last time. But Dave's sister was in the pool, 

9 A. Uh-huh. 9 and she disappeared, too. I think she went home. 

10 Q. And there was also discussion over which tree 10 I don't knowwhat happened to her. But, yes, it 

11 should be cut and which tree should not be cut - 11 was - he was in and out, you know. 

12 A. (Interrupting) Uh-huh. 12 Q. Okay. Why don't you tell me about the work you 

13 Q. - correct? And then you remember them talking 13 saw David do between the time he started it and 

14 about the chain saw being new and Mrs. McGuire 14 the time you actually started helping him with 

15 concerned about making sure there is oil in it? 15 any aspect of it. 

16 A. Yes. 16 A. He was taking off the lower branches of the pine 

17 Q. Anything else you can recall? 17 tree. 

18 A. That's about it. I'm sure there were other 18 Q. Okay. So you're just standing there watching 

19 things. 19 this? 

20 Q. Did David consult with you about how to get the 20 A. Oh,yes. 

21 tree down? 21 Q. And so the first task that you saw him undertake, 

22 A. Not much. He asked me how tall 1 thought it was. 22 he was using the chain saw to cut some of the 

23 But he knew how to measure out pacing or 23 lower branches off of this pine tree? 

24 something, some trigonometry thing. He figured 24 A. Yes. 
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1 out how tall it was. 1 Q. And that was from the ground level? 

2 Q. So, I mean, did it appear to you that he looked 2 A. Pretty much the first lower branches, you know. 

3 like he knew what he was doing? 3 Q. Okay. 

4 A. Oh,yes. 4 A. And then he worked his way up, you know. 

5 Q. You say you saw him actually measuring things? 5 Q. Got you. How far along with the cutting process 

6 A. Yes. 6 was he before you did anything to assist him? 

7 Q. Like just walking it off in feet, or did he have 7 A. He was pretfy high in the tree. Probably 25 -

8 a tape measure out there? 8 well, 20 feet I'm getting - his chain saw died 

9 A. No. He paced it off. He was estimating the 9 on him. He had a rope. And he lowered it down, 

10 height of the tree from where it would fall. 10 and he asked for me or Bill to restart it for 

11 Q. Okay. Any other preparations that you observed 11 him, and I restarted it And then he raised it 

12 him undertake before he actually began cutting? 12 back up in the tree and pulled it back up there 

13 A. Preparations? Getting the chain saw ready. He 13 and then just kept going. 

14 ate breakfast in between. He's the kind of guy 14 Q. Okay. And so how is he getting up the tree? 

15 that would work for 10 minutes and then take a 15 A. He's climbing. 

16 20;ninute break and work for 10, you know. 16 Q. He's climbing the tree? 

17 Q. Okay. So at some point the chain saw gets fired 17 A. Yes. 

18 up, I take it? 18 Q. Does he have little spikes on his shoes? 

19 A. Yes. 19 A. I didni see spikes, no. 

20 Q. And are the McGuires still out in the yard? 20 Q. So is he cutting the branch and using the stump 

21 A. I believe so. 21 as a step? 

22 Q. From the Interrogatory answers it looks to me 22 A. Yes. He had some sort of belt he had wrapped 

23 like they were not present in the area when you 23 around the tree. I have never done anything like 

24 actually got hurt? 24 that, so I - that's not - I have - not that 
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1 skilled. 1 for me. I'll pull it back up." 

2 Q. You have never cut a tree down the size of this 2 Q. You believe it stalled, and he lowered it down to 

3 one? 3 have somebody else start it? 

4 A. No. 4 A. Yes, 

5 Q. And you have never used any straps or belts or 5 Q. Did you recall him saying, "It's too dangerous to 

6 harnesses to ascend the tree? 6 start up here on my own"? Is It just something 

7 A. I wouldn't climb into a tree like that, no. 7 you assumed? 

8 Q. Now, I mean, you're watching him do It? 8 A. I assumed it. I would think it would be too 

9 A. It looks scary. 9 dangerous. 

10 Q. You're watching him do this? 10 Q. So you did restart It? 

11 A. Yes. 11 A. Yes. 

12 Q. How many branches do you think he cut I mean, up 12 Q. And so when it goes up on the rope, ifs running, 

13 to this point where - 13 but the blade is not turning, obviously? 

14 A. (Interrupting) There was a lot of branches. I 14 A. Correct. 

15 mean, I was surprised how many branches are on a 15 Q. You have to use the bigger to get the chain to 

16 pine tree. So I can't guess the number, but 16 move? 

17 there was a lot. 17 A. Correct. 

18 Q. And he's got some kind of a strap holding him to 18 Q. And I presume the rope is not going through the 

19 the tree, and he's using his feet as support? 19 trigger area? 

20 A. Standing on the stumps that he had cut for it, 20 A. No, it"s not. 

21 yes. 21 Q. There is a-

22 Q. And and then the chain saw is attached to a rope 22 A. (Interrupting) It's tied around the bar. 

23 of some sort? 23 Q. Got you. So it gets back up to him. Does he 

24 A. Yes. He had tied a rope around the handle of the 24 continue on with the cutting? 

113 115 

1 chain saw and had it up in the tree with him. 1 A. Yes. 

2 Q. And is Mr. McGuire out there for this? 2 Q. And what is the next involvement of any sort that 

3 A. Yes. 3 you had? 

4 Q. Mrs. McGuire, too? 4 A. Bill wanted to get some of the sticks that he was 

5 A. At times. 5 cutting down off the ground and into a pile so he 

6 Q. Are they doing anything other than watching him? 6 started doing that And then my dog went and 

7 A. Bill was talking to me. He really liked his 7 grabbed some sticks because he sees sticks, you 

8 vacation, and he was - he had story after story. 8 know. So I went over, and I was helping Bill put 

9 Q. So he's really kind of a spectator more than 9 the sticks into a pile next to the garden. They 

10 anything, and he's having conversations with you? 10 were just laying on the ground. We were standing 

11 A. Both of us were, yes. 11 there doing nothing. 

12 Q. He's not directly assisting David up there in the 12 Q. Okay. So you were basically just helping Bill 

1,l tree? 13 move some of the debris over into a pile? 

14 A. Bill did - yes, exactly. 14 A. Yes. 

15 Q. Did Bill ever climb the tree? 15 Q. The smaller stuff? 

16 A. No. 16 A. Well, the long •· 

17 Q. All right So he's about 20 to 25 feet up when 17 Q. (Interrupting) The limbs? 

18 he - did it run out of gas or something? 18 A. Yes. 

19 A. I think it just died. 19 Q. And what was the plan for those, if you know? 

20 Q. It died. He needed somebody else to start it? 20 Were they going to be chipped up? 

21 A. (Indicates affirmatively.) 21 A. Well, Bill wanted to burn then. In fact, he 

22 Q. He didn't try to start It himself up in the tree? 22 started a fire and was burning them. 

23 A. No. He said it was dangerous. He said, "rm 23 Q. Okay. 

24 going to lower it down to the ground. Start it 24 A. And somewhere along the way David wanted to save 
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1 them. 1 Q. For a good portion of time? 

2 Q. All right So all you're doing is taking the 2 A. Yes. 
3 stuff that has fallen off the tree and dragging 3 Q. At some point Bill started dragging these 

4 it into a separate area at this point? 4 branches to a cflfferent area, and you lent a 

5 A. Yes. 5 hand? 

6 Q. All right And did Bill ask you to help, or you 6 A. Yes. 

7 were just there and you decided to help him? 7 Q. You didn1 do that anticipating any payment of 

8 A. l just decided to help him. 8 any sort, correct? 

9 Q. Did you at that point discuss, you know, payment 9 A. Correct 

10 for doing this? 10 Q. And then how long does this go on where you're 
. 

11 A. No. 11 moving branches? 

12 Q. Did you consider yourself doing him a favor by 12 A. Well, some time. David, he took some good long 
13 just helping? 13 breaks. So a few hours. At least a couple. I 

14 A. Yes. 14 mean, we weren•t moving branches for two houts. 

15 Q. Was it your plan to maybe - had you decided at 15 You move them for two minutes and you're done for 

16 that point to take any of the wood as firewood? 16 20 minu1es, you know. 

17 A. No. I told him I didn't want it 17 Q. Until there is some more down? 

18 Q. None ofit? 18 A. Yes. 

19 A. None of it. It's pine. 19 Q. Because you're not standing under there as they 

20 Q. Even the trunk of it once it was done? 20 are dropping down? 

21 A. None of it is any good for burning in a 21 A. Right. 

22 fireplace. 22 Q. So it's off and on for a couple of hours you're 

23 Q. So once you got back there and saw it was going 23 moving these branches? 

24 to be a pine tree coming down, you knew you 24 A. Yes. 

117 119 

1 weren1 going to be taking advantage of any of 1 Q. At some point does David get the whole - the 

2 the wood? 2 whole trunk, it's eliminated with - all the 

3 A. Correct 3 smaller branches are gone? 

4 Q. ft wasn't your chain saw, correct? 4 A. He got it pretty far up. And when he came down, 

5 A. Right 5 he looked pretty scared. I was like "I wouldn't 

6 Q. What purpose other than talking to Bill did you 6 want to do that I have to give it to you 

7 have for staying? 7 because I wouldn't climb up like that" 

8 A. Well, Carol talked to me about - it was just 8 Q. Did he get all the way to the top, very top of 

9 social. Carol was talking about old people that 9 that, 50 or 60 feet high? 

10 worked at lntennatic. Bill was telling me about 10 A. No, no. 

11 his vacation. And it was just talk, you know. I 11 Q. So at some point he comes down, and there is 

12 didn't plan on staying that long at all, but they 12 still some of the triangular part of the tree 

13 just keep talking. I didn't have anything else 13 with the branches? 

14 to do that day, so I just . .. 14 A. Yes. There was a good - better than a third of 

15 Q. What day of the week was it? 15 it, maybe a little more, left 

16 A. I don't recall offhand. 16 Q. So roughly two-thirds of it is free of the limbs? 

17 Q. Was it a weekend? 17 A. Between a half and two-thirds, yes. Somewhere in 

18 A. No, it was not a weekend. 18 there. 

19 Q. All right So you decided you weren't going to 19 Q. And then he comes down. Is that when he falls 

20 take any wood, and it was really by - you were 20 the tree? 

21 kind of hanging out socializing with the 21 A. No. 

22 McGuires, if I'm understanding what you're 22 Q. Did he ever cut the tree and see it fall over? 

23 saying? 23 A. No. 

24 A. Yes. 24 Q. Did you get injured before that happened? 
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1 A. Yes. 1 like that. no. 

2 Q So he comes off of the tree having cut down half 2 MS. FREEMAN: Just answer the question. 

3 to two-thirds of the limbs? 3 A. No. 

4 A. Uh-huh. 4 Q. All right So now David needed some help with 

5 Q. Right? 5 something. What was it, as you recall? What did 

6 A. Uh-huh. 6 he need help with? 

7 Q. Is that a yes? 7 A. He had accumulated a very large pile of, you 

8 A. Yes. 8 know, the long pine branches. He asked if I 

9 Q. All right And then during that period oftime 9 could help him for a few minutes. I said sure. 

10 while he was up there, that is when you and Bill 10 He says, "I need you to hold ihese while I cut 

11 were dragging some of these branches over to a 11 off the things on them." And he showed me what 

12 different area? 12 he wanted, showed me where to stand And I said, 

13 A. Yes. 13 ''Yeah, I can do th,t," you know. And -yes. 

14 Q. And at what point is tt that you're involved in 14 Q. All right. So I guess from what I envision, 

15 any activtty which resulted in your injury? 15 he's cut all of these limbs off of that pine 

16 A. When David came down, he look a good long break. 16 trea Now there is a big pile of them; one you 

17 He was tired. He was cfimbing the free. He was 17 guys weren't able to move, you and Bill? 

18 tired. I think he ate something for lunch. I 18 A. He had anotherpile from the tree right next to 

19 was offered a pop. You know, I sat there and 19 it, yes. 

20 drank a pop, was playing with my dog. After 20 Q. And what was he going to do? Trim some of the 

21 lunch Daw went back over there to do some more 21 smaller branches off the limbs? 

22 work. He started trimming on the tree next to 22 A. That's what he wanted to do. He wanted to save 

23 it Wasn't even the same tree. Same thing, 23 the center part for firewood orsomething like 

24 taking off the lower branches. And it was when 24 that for campfires or something. I don't know. 

121 123 

1 he was doing that, when he lllBS done with trimming 1 Q. So by cleaning off the smaller branches, then 

2 that tree, that is when he asked me to come over 2 there would be some logs that could be cut up 

3 and hold something for him. 3 that would be suitable for firewood? 

4 Q. So after lunch he stopped working on the tree 4 A. Correct 

5 that you saw him work on all morning, correct? 5 Q. Did you and he actually - did he tell you what 

6 A. Uh-huh. 6 his plan was or what he was going to do? 

7 Q. And started working on an adjacent tree? 7 A. He told me exactly what to do. He knew what he 

8 A. Uh-huh. 8 was doing. You know, seemed thatway to me. 

9 Q. He was at ground level again just cutting off 9 Q. And he told you what he wanted you to do? 

10 branches? 10 A. Yes. 

11 A. Uh-huh. 11 Q. And what did he tell you to do? 

12 Q. That was the first time he directly asked you for 12 A. Took the branch, pull it over here so it's away 

13 help? 13 from the rest of them. Hold the one end up, and 

14 A. Yes -well, other than s1art the chain saw 14 he would cut the smaller stuff off the other end 

15 earlier. 15 And when thatwas done, put it down, grab the 

16 Q. Yes. So up until that pointin time I take it 16 next one, put it up and - you know, yes. 

17 you had not offered David any thoughts about how 17 Q. So I'm understanding, you're taking a limb that 

18 to proceed wtth the tree trimming, whatever he 18 had been cut off the tree. you're holding it 

19 was doing? You're just watching? 19 upright? 

20 A. Yes. 20 A. No. 

21 Q. You didn't offer him any comments on how to do 21 Q. No? 

22 this. the way he was going about getting this 22 A. can I do -- I don't know how it translatas. 

23 stuff done? 23 Q. We'll explain it on record. But if that straw 

24 A. I have never seen it done, 1hat big of a tree 24 will help you orient us as to what you were 
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1 doing- 1 A. Thafs what he wanted thCISe for is to cut it in 

2 A. {lnte1TUptingJ The branch would be like tlis 2 smaller pieces. 

3 (indicating) 1D the ground. 3 Q. Did he do that task, too, each time you -

4 Q. All right. So the heavier - the thicker part of 4 A. (Interrupting) I think he did the first faN, and 

5 the branch is laying on the ground? 5 then we just started taking the other ones, the 

6 A. Actually, the thinner part was. That is the way 6 longer things off. He dictatedwhat he wanted. 

7 he wanted it. 7 Some of them he wanted --you know, he wanted to 

8 Q. So you're holding the heavier part of the limb? 8 see II.hat he could get out of it first. 

9 A. Yes. 9 Q. All right. So the first couple you trimmed the 

10 Q. The long part of it? 10 branches up and then cut them into smaller logs 

11 A. Yes. 11 immediately? 

12 Q. And he's trimming off the smaller branches? 12 A. Yes. 

13 A. Yes. 13 Q. Did you hold the longer limb as he cut it into 

14 Q. Off his limb? 14 smaller sections? 

15 A. Yes. 15 A. No. He had set up a - fran the apple tree he 

16 Q. Does he start at the end and work his way doser 16 set '-" two logs and was able to set it m there 

17 to you? 17 and just (indicatirg). 

18 A. Yes. 18 Q. So you didn't hold the log as he was trimming 

19 Q. And how long are these limbs? 19 them into smaller pieces? 

20 A. They're pretty long. I would only be able to 20 A. The middle part, no. I was there when he took 

21 guess. I would have to say 20 feet. Pretty big. 21 off the little peces. 

22 Especially the lower ones off the pines, you 22 Q. So the first couple of these he trimmed it down 

23 know. 23 and then immediately made them into logs? 

24 Q. Okay. So how many of these things do you think 24 A. Yes. 

125 127 

1 you were able to accomplish before you were 1 Q. And then after a while he decided he was going to 

2 injured? 2 trim all the branches off while you were there to 

3 A. We did quite a few. 3 help? 

4 Q. And are you able to quantify that in any way? 4 A. Yes. 

5 More than one, obviously? 5 Q. And you were doing it with a couple of dozen of 

6 A. Yes. fibre than a few. Maybe a faN dozen. Maybe 6 these before you got hurt? 

7 a little 11Dre. We did it -you know, we did 7 A. Yes. 

8 that for about I would say a good -you know, it 8 0. All right. So he told you how he wanted - he 

9 was a v,,hile. I don't know exactly. I didn't 9 basically told you he wanted you to hold the 

10 have a watch. 10 end-

11 Q. Are we talking a half hour or more? 11 A. {Interrupting) Yes. 

12 A. Yes. 12 Q. - while he trimmed those up? 

13 Q. All right 13 A. Yes. 

14 A. It wasn't- 14 Q. And did he tell you to do anything other than 

15 Q. (Interrupting) A dozen? At least a couple of 15 stand there and hold up the one end? 

16 dozen of these things you have gone through this 16 A. When they were done they had to be put over here 

17 process trimming all these branches off in the 17 and then grab a new one, you know, bring it over 

18 way he told you to do it, you hold the end and 18 to this spot so he could start '19ain. 

19 he's going to work his way up? 19 Q. He would stay there, and you would drag the log 

20 A. Right 20 to a pile and then drag a new branch over? 

21 Q. Once all of those little branches are off 21 A. Yes. 

22 there - is it kind of a longer log? 22 Q. Prior to undertaking this trimming did he offer 

23 A. Yes. 23 you any instructions beyond "Here, hold this"? 

24 Q. Did he then cut that into smaller pieces? 24 Did he say, "Keep your hands free. Stay away"? 

34 of 63 sheets 

Fisher Court Reporting 
Rockford, Illinois 

815/226--9755 Page 124 to 127 of 176 



Dulberg 008498

Paul Dulberg 

128 130 
1 A. He said, '"Stand here. Hold it here and don't 1 that phase of the job? 

2 move.'" He said don't allow it to move because it 2 A. No. 

3 would roll, you know, so you had to hold it 3 Q. Did you at that point believe you were taking 

4 tight. 4 instruction from Mr. Gagnon? 

5 Q. So other than telling you where to stand and how 5 A. Yes. 

6 to hold it and not let it spin, did he give you 6 Q. You were doing what he told you to do? 

7 any warnings that were safety-oriented like "Keep 7 A. Yes. 

8 your hands free. When I get dose to you, keep 8 Q. Did you think you were taking instructions from 

9 your hands to you," anything - 9 the McGuires at that point? 

10 A. (Interrupting) No. 10 A. They didn't say much. 

11 Q. Anything about that - obviously, to the point 11 Q. And the entire time you're trimming - during 

12 you got hurt, did anything about that task 12 this phase where the branches are being trimmed 

13 concern you from a safety standpoint? 13 off the limbs, I take it Mr. McGuire wasn't there 

14 A. He was far enough away from me it wasn't ... 14 helping you holding these limbs? 

15 Q. So up until you were actually hurt he kept a 15 A. No. We were - it was getting into the afternoon 

16 certain amount of distance away from you? 16 after - like after lunch, and I think he was 

17 A. Yes. 17 getting tired. That is the way I feel. He was 

18 Q. How close was the nearest he got to you prior to 18 older. 

19 when you got hurt? 19 Q. The particular phase of the project, the trimming 

20 A. Maybe three or four feet, maybe five feet, 20 of the limbs, that was you and Mr. Gagnon? 

21 somewhere in there. There was a good chunk of 21 A. Yes. I remember Mr. McGuire saying that he 

22 those branches that were next to the trunk that 22 wanted to bum the limbs, and David wanted to 

23 didn't have anything on them, you know. They 23 save them. 

24 didn't have the growth. The growth was out in 24 Q. And at no time that day did you run the chain 

129 131 

1 the ends. 1 saw? 

2 Q. All right And during this 20 or 24 more limbs 2 A. I started it. 

3 that you guys trimmed up before you were hurt, 3 Q. But you didn't run it -

4 was Mr. McGuire out there? 4 A. (Interrupting) No. 

5 A. Yes -- wait a minute. I was working, so I wasn't 5 Q. - and apply it to any limbs or logs? 

6 paying attention at that point. J was helping 6 A. No. 

7 hold the limb. You know, I was paying attention 7 Q. All right. Why don't you get to - we have got 

8 to what I was doing. I stopped paying attention 8 to the dozen or two dozen or so of these limbs 

9 to Bill and Carol, so I don't know where they 9 before you were hurt. Tell me, as you can 

10 were. You know, I know they were coming in and 10 recall, what happened. 

11 out of the house. 11 A. Do you mean the actual incident? 

12 Q. Okay. So whether they were there or not during 12 0. Actual incident. You have done a couple of dozen 

13 the trimming part you're not sure? 13 of these without incident? 

14 A. Yes. 14 A. Right 

15 Q. It could be? Maybe not? 15 Q. And then what happened? 

16 A. Yes. 16 A. He walked towards me, and the chain saw came up, 

17 Q. That being the case, I take it you don~ recall 17 and it cut me. I tried to get out of the way, 

18 either one of the McGuires intervening, saying, 18 but ... 

19 "Hey, that doesn't look safe," or "Be careful," 19 Q. Were you guys actually working on trimming a limb 

20 or anything like that during the trimming part? 20 at that point? 

21 A. No. 21 A. I was holding a limb up, yes. 

22 Q. And you recall Mr. Gagnon telling you where to 22 Q. You were holding a limb? 

23 stand and how to hold the branches. Did either 23 A. Yes. 

24 of the McGuires give you any instructions during 24 Q. With which hands? 
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1 A. My right hand. 1 Q. Before you got hit with the saw? 

2 Q. So you're able to hold these with one hand up in 2 A. Yes. 

3 the air? 3 Q. And I lake ii unlike the other branches, there 

4 A. They were only this (indicating) -you"re 4 may have been a branch closer than the four to 

5 talking logs. I call them sticks. 5 five feet? 

6 Q. Okay. I didn't ask that question so I'm glad you 6 A. No. He stopped cutting !he limb, chain saw went 

7 clarified. The limbs that we're talking about, 7 down, went to idle. You know, he walked toward 

8 what was the diameter on average? 8 me, and I thought he was going to say something 

9 A. The side that I was holding? 9 like next instruction, what to do, okay, and I 

10 Q. Yes. 10 don't know what he was lhinking or what he was 

11 A. Maybe - I don't know what you consider that 11 doing or what, but the chain saw started coming 

12 (indicating). Three inches. Your guess is as 12 up, and the gas went on, and I tried getting the 

13 good as mine. 13 hell out of the way and - yes. 

14 Q. Okay. Well, ifs certainly not the full width of 14 Q. So it wasn't during a cutting process that you 

15 your fingers? 15 were hurt? 

16 A. No. I can hold it with one hand. 16 A. Yes, you're right. 

17 Q. It's about the width of a pop can - diameter 17 Q. He disengaged from trimming the branch, if I'm 

18 width of a pop can? 18 understanding your testimony, and the chain went 

19 A. Coffee cup there, yes. 19 into an idle position? 

20 Q. They were like three to four inches? 20 A. The motor went to idle. 

21 A. Yes. 21 Q. And the chain is not even moving, and he's 

22 Q. And that was how all the other ones were, too? 22 holding it down to his side? 

23 A. Yes. 23 A. Both hands. 

24 Q. And then you were strong enough, and at least at 24 Q. With both hands. But the chain is not moving? 

133 135 

1 that point you were healthy enough to hold it 1 A. Yes. 

2 with which hand? 2 Q. And he closes the gap between you and him in 

3 A. Right here (indicating). 3 tenns of space? 

4 Q. Right 4 A. Right. 

5 A. Right. 5 Q. And you were still holding the branch at this 

6 Q. And you're right hand dominant? 6 point? 

7 A. Yes. 7 A. Yes. 

8 Q. So you could hold those out? 8 Q. And somehow the chain, it gets aclivated? 

9 A. Yes. 9 A. When I heard the chain saw, the motor speed up 

10 Q. And so you would hold it kind of horizontally, 10 and I saw with my eyes it start to come up, I 

11 and the rest of it would stretch out towards 11 dropped the branch, tried to get the heck out of 

12 Mr.- 12 there because it's coming up between me and the 

13 A. (Interrupting) Yes. Go down along the ground 13 branch. ''What the fuck are you thinking?" I 

14 there. 14 don't know how to say -you know, I screamed. 

15 Q. And then you say Mr. - you described it as 15 Whether he was going after something he thought 

16 Mr. Gagnon walking towards you with the chain saw 16 he saw coming off the branch, I don't know. 

17 and then you just got cut. Can you elaborate on 17 Q. Okay. 

18 that a little bit? He didn1 just -- you were 18 MS. FREEMAN: Wait for a question. 

19 actually - he was actually working on trimming a 19 Q. So you're holding the branch with your right hand 

20 tree branch, correct? 20 just like you had done on the two dozen or more 

21 A. Yes. 21 before. He's trimming branches off this thing 

22 Q. And so I take it he was trimming, getting closer 22 and stops trimming, correct? 

23 and closer to you? 23 A. Yes. He was done. 

24 A. Before it, yes. 24 Q. And then he-
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1 MS. FREEMAN: (lntenupting) Wait until 1 A. I had no idea, and I went into panic mode. 

2 he finishes. 2 Q. All right And so I think you said you had 

3 Q. And he then walks toward you holding the chain 3 released the branch before the saw came in 

4 saw in a position where he might be able to cut 4 contact with your arm? 

5 if the chain was moving? 5 A. (lndicafas affinnatively.) 

6 A. It was pointed downward. 6 Q. ls that right? 

7 Q. Pointed downward? 7 A. Yes. 

8 A. Yes- 8 Q. And did you tum your body? 

9 Q. (lntenupting) But the chain is not moving - 9 A. Uh-huh. 

10 A. - towards the gromd. 10 Q. Describe for me this point in time where you see 

11 Q. The chain is not moving? 11 this blade coming up with the saw moving and all 

12 A. Right. 12 of a sudden - and then at that point where your 

13 Q. And he gets close enough to you to reach you, 13 arm is hit What did you do? 

14 obviously? 14 A. I let go of the branch, and I tried bringillJ my 

15 A. (Indicates affinnatively.) 15 ann up and away from the saw blade and out and 

16 Q. Then you hear the chain saw, the rpms ramp up? 16 around to get away. It was coming right up, you 

17 A. Oh, yes. 17 know, and it was coming up. It was fast. 

18 Q. And when you heard It ramp up, was It a concern 18 Q. All right So you tried to get your arm out of 

19 of yours that the chain might be moving at that 19 the way. The blade is coming up, but you didn't 

20 point? 20 get it away fast enough? 

21 A. It was an instant high alert on my part, yes. 21 A. Obviously got it away enough to keep my hand and 

22 Q. Did you see the chain saw blade with the chain 22 my ann. I'm luck¥ to have that. 

23 moving at any point before it made contact with 23 Q. And then at this point where your arm is actually 

24 your arm? 24 injured, do you believe that either one of the 

137 139 

1 A. Oh,yes. 1 McGuires was present to see that? 

2 Q. So you heard it ramp up in terms of rpms and 2 A. No. I know they weren't. They said they 

3 looked? 3 weren't 

4 A. Oh,yes. 4 Q. All right So if I'm understanding your 

5 Q. Are you still holding the branch at this point? 5 testimony then, at the time the blade made 

6 A. I was letting go. 6 contact with you, you were not actively assisting 

7 Q. And as you hear the thing fire up, you turn to 7 him by holding a branch? You had, in fact, 

8 look at il correct? 8 released the branch? 

9 A. I was looking at it while I was watching him. 9 A. Oh,yes. 

10 You know.,. I never tumed away. 10 Q. And there was no dialogue from Mr. Gagnon as he 

11 Q. And so It's pointed down, and then the rpms ramp 11 approached with the blade as to what his 

12 up, and you see the blade coming toward you? 12 intention was at that point in time where the saw 

13 A. Uh-huh. 13 became I guess -

14 Q. And you let go of the tree? 14 A. (Interrupting) Pdnted downward. 

15 A. Yes. 15 Q. - pointed downward and began moving upward? 

16 Q. But the blade, nonetheless, still makes contact 16 A. Right. 

17 with your arm? 17 Q. There was no statement out of him at all? 

18 A. Yes. 18 A. No. I was looking to see if he was going to SaJ 

19 Q. Did it ever make contact with the tree branch? 19 something to me because it looked lil<e he was 

20 A. No. 20 approaching me to say some1hing; he wanted me to 

21 Q. From your vantage point was it - well, strike 21 do something else, or, you know, I thought there 

22 that Did Mr. Gagnon tell you what his plan was 22 was an instruction coming. 

23 when he got near you and turned the saw on and 23 Q. But ultimately there was no additional comment 

24 had lifted the blade toward you? 24 made by him prior to the rpms on the chain saw 
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1 ramping up and the blade coming up toward you? 1 A. No. 

2 A. Correct. 2 Q. So he may have a different version of what 

3 Q. And so this isn't a situation where the blade and 3 kickback means, but the kickback definition or 

4 the saw - I'm sorry - the blade and the chain 4 your impression of a kickback that you described 

5 made contact with the branch and kicked ii toward 5 eartier, that is not what you recall happening? 

6 you? 6 A. Correct. 

7 A. No. 7 Q. If I'm hearing what you're saying, he might have 

8 Q. This isn't a situation where the blade was 8 been trying to get toward that branch to cut it 

9 cutting through a branch and caught the very tip 9 but he never got there? He got to your arm 

10 of the saw and fired back at you? 10 before he made any contact with the tree? 

11 A. No, it's not. 11 A. Well, I was holding the end of the branch. There 

12 Q. There was no cutting actually involved of a 12 was no branch beyond my hand. 

13 branch when you got struck with the blade? 13 Q. And that's what I'm getting at is from your 

14 A. Correct. 14 recollection of what went down, regardless of 

15 Q. After this happened did you ask Mr. Gagnon what 15 what his intentions were, he lifted up the chain 

16 he was trying to accomplish at that point in 16 saw, the rpms ramped up, and the chain is moving. 

17 time? 17 You tried to get out of the way of the blade, but 

18 A. After I screarred my head off, that was the first 18 you were not able to get out of the way in time? 

19 thing that came out of my mouth was - e>1:use the 19 A. Correct. 

20 expletive - "VI.hat the fuck are }OU thinking?" 20 Q. That is what happened? 

21 Q. Did he have a response for you? 21 A. Correct 

22 A. He became immediately I think distraught would be 22 Q. And other than him mentioning something about a 

23 the word, confused "Oh, my God" Panic, yes. 23 kickback when you're in the emergency room, as we 

24 Q. So he didn't make any comment to you about what 24 sit here today have you ever discussed the 
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1 he was trying - the task he was trying to 1 dynamics of what happened in a situation where he 

2 accomplish? It was more shock and stunned about 2 explained what he was trying to do? 

3 this scene having happened? 3 A. Of course I asked him, and I don't remember at 

4 A. Yes. 4 what point I asked him, and he could never 

5 Q. Since that point in lime where you got hit with 5 explain it He just (indicating). You know, I 

6 the blade and now did he ever tell you in his 6 don't think he knows. I honestly don't think he 

7 words what he was specifically trying to do al 7 knows. 

8 the time this happened? 8 Q. So as you sit here today, regardless of how many 

9 A. In the emergency room he used the word kickback, 9 times you asked him - and ifs more than once, I 

10 but I didn't understarx:I what he meant or how, you 10 take it, correct? 

11 know. And they are going in to sew me up and put 11 A. Oh,yes. 

12 the muscles back together, you know, as best they 12 Q. In your mind, he's never articulated specifically 

13 can. I don't know what happened there. 13 what he was doing at the point in time where the 

14 Q. All right. So you definitely recall him in the 14 blade made contact with your arm? 

15 ER using the phrase kickback? 15 A. Correct 

16 A. Yes. 16 Q. Other than referencing a kickback in the ER? 

17 Q. All right. But from your vantage point this idea 17 A. Yes. 

18 of a kickback, ii wouldn't have anything to do 18 Q. Okay. Wrth respect to the McGuires, at what 

19 with a kickoff of a branch or a log or a limb 19 point in time was your first notice that 

20 that was being cut? 20 Mr. McGuire or Mrs. McGuire were aware of you 

21 A. No. It had nothing to do with that 21 being potentially hurt? 

22 Q. And you didn't see the saw come onto a tree 22 A. Immediately. They heard me scream 

23 branch, that tree branch you were dropping, and 23 Q. Okay. Do you believe they came from inside the 

24 then kick toward you? You didn't see that? 24 house? 

38 of 63 sheets 

Fisher Court Reporting 
Rockford, lllinois 

815/226-9755 Page 140 to 143 of 176 



Dulberg 008502

Paul Dulberg 

144 146 
1 A. Yes. 1 A. No. 

2 Q. And when they came out, was there any discussion 2 Q. Did Mr. Gagnon ever tell you he was going to pay 

3 between you and Mr. Gagnon about what had 3 you anything? 

4 happened? 4 A. No. 

5 A. No. 5 Q. Did he ever make any comment to you that he was 

6 Q. Would it be fair to describe the post injury part 6 being paid to get this done by his parents? 

7 on the premises as being more concern about how 7 A. He did say he was getting something for it. I 

8 you were doing than what happened? 8 don't know what I don't knowthe tenrs. I 

9 A. It was pretty important to me. 9 remember something in there he vas referringto 

10 Q. Right. 10 he had to do this because he ov.ed his mom money 

11 A. Yes, itwas very important. Carol was very 11 or something. I don't know. 

12 concerned. She come out yelling. "I heald it. 12 Q. And I take it Gagnon didn't promise to share 

13 I knewmy son cut you." She came out screaming, 13 payment he may have been receiving with you? 

14 you know, and - yes - yes. 14 A. No. 

15 Q. Did either of the McGuires ever make any comments 15 Q. Did you consider yourself a volunteer out there? 

16 to you to suggest or pursuant to which you funned 16 A. Yes. 

17 the impression that they saw what happened? 17 Q. But obviously you felt you were taking directions 

18 A. No. They said they didn't. She said sre heard 18 from Gagnon but you were volunteering? 

19 it. She heard the screams. She heard whatwas 19 A. Yes. 

20 said right after. She heard all of that. She 20 Q. You didn't expect to get anything out of this? 

21 was right there in the kitcren. 21 A. No. 

22 Q. She heard the screams, and her thought was 22 Q. Certainly not an injured ann? 

23 somebody was cut? 23 A. Definitely not this, m. 1\/hybe a pop, you know. 

24 A. (Indicates affirmatively.) 24 Q. All right. So we have all of your medical 

145 147 

1 Q. How soon after this happening did you move on to 1 records but I want to go through this a little 

2 the emergency room? 2 bit. At the emergency room they evaluated your 

3 A. I don't know timewise. I was in shock It 3 ann, correct? 

4 seemed like i took forever. So I can't tell }OU 4 A. Yes. 

5 whether it was five rrinutes or ten ninutes. I am 5 Q. They cleaned out the wound? 

6 not capable of doing that for you. I can tell 6 A. Yes. 

7 you that I started giving orders at thatpoint. 7 Q. Did they do some X-rays at the ER? 

8 First time all da,,. And I needed a towel, I 8 A. Yes. 

9 needed something to put on it I neededto tie it 9 Q. Did they tell you that it didn't reach the point 

10 off. We needed to go to the emergency room now, 10 where it hit any of your bones? 

11 and there was no waiting. 11 A. No, it did not. 

12 Q. So once you got hurt, you became more focused 12 Q. Initially was it the impression, as you 

13 about getting the care you needed? 13 understood it, that it was a tear through the 

14 A. Yes. 14 skin and into the muscle? 

15 Q. Up until - 15 A. Yes. 

16 A. (Interrupting) I was qlite vocal. 16 Q. There was no belief there was neive involvement 

17 Q. Up until the point where you were cut with the 17 initially? 

18 chain saw had the situation ever turned from a 18 A. You know, once they gave me the pairi<iller, I 

19 volunteer situation like you described early on 19 don't - I was in la~a land. 

20 to an employment situation were you thought you 20 Q. To the best of your understanding, did they do 

21 were going to be compensated? 21 anything else in the emergency room other than 

22 A. No. 22 clean it and then stitch tt up? 

23 Q, Did the McGuires ever promise to pay you 23 A. Yes. They did the stitcres and closed it up and, 

24 anything? 24 you know, X-rays. I don't rememberwhat aD. 
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1 Q. In the emergency room did they have you use your 1 Q. And even today you're still having problems? 

2 hand and move it to see if you were still 2 A. Yes. 

3 functioning? 3 Q. Sometime I think later in 2011, maybe it was 

4 A. Yes. 4 early 2012, you had an EMG study done on your 

5 Q. And was it still functioning at lhat point? 5 right arm? 

6 A. Paris, yes. They didn't really check it. I did 6 A. I think I had a few of those. 

7 that. I wanted to know what would work, and I am 7 Q. Nerve conduction study? 

8 moving my hand around to see what is going on. 8 A. Yes. 

9 And once the pain medicine they gave me kicked 9 Q. And there was something done early on with the 

10 in, you know, I was able to move a little bit but 10 Shoulder to Hand Clinic, Dr. Talerico or 

11 not a whole lot. 11 something like that? 

12 Q. Once the pain medicine kicked in, I take it the 12 A. I remember Talerico. I did go see him. 

13 injury itself felt a little better? 13 Q. That doctor had evaluated the EMG study, and he 

14 A. Oh, I went {indicating). It was - 14 evaluated you, didn't feel there was any nerve 

15 MS. FREEMAN: (Interrupting) Just answer 15 impairment Do you recall that? 

16 the question. 16 A. He said -well, I left Dr. Talerico because I 

17 Q. It did? 17 don't think he knew who he was talking to. He 

18 A. Yes. 18 started yelling at me about asking for pain 

19 Q. And then how long was it before - well, strike 19 medication, and I never even got anything from 

20 that Eventually did you have to go somewhere 20 that man ever in my life. And I left seeing him 

21 and have the stitches ouf? 21 because I don't think he -there was something 

22 A. Yes. 22 wrong there. And I only saw him twice, and I was 

23 Q. And who did that? 23 out of there. 

24 A. Dr. Sek. 24 Q. Do you recall him giving the opinion that he 

149 151 

1 Q. Where is Dr. Sek? 1 didn't think there was anything sutyically he 

2 A. He's right here on Elm Street. 2 could do for you? 

3 Q. He's still operating here? 3 A. Not at that point. He did say time will tell. 

4 A. I have known him since I was five years old. 4 Q. Okay. And then you left Dr. Talerico? 

5 MS. FREEMAN: Just answer the question. 5 A. Yes. 

6 Q. We have sent a records request for him several 6 Q. And did you go somewhere else? 

7 times and there has never been a response. He's 7 A. Yes. 

8 still working here somewhere in McHenry? 8 Q. Because my records stop at the very beginning of 

9 A. Yes. 9 2012. 

10 Q. He took the stitches ouf? 10 A. Dr. Sagerman. 

11 A. Yes. 11 Q. Where is Dr. Sagerman? 

12 Q. Over the first month or two or three did you do 12 A. I gave you his address earlier, or his place, 

13 any physical therapy? 13 Vernon Hills. 

14 A. I was told by Dr. Sek give it some time, it's ' 14 Q. Oh, that's right And when did you start seeing 

15 going to take time. He did not send me to 15 Dr. Sagerman? 

16 physical therapy or anything else. 16 A. I don't remember the date. I'll be honest with 

17 Q. And I know from the record that, as you have 17 you. 

18 explained already, when you tried to use the 18 Q. He was after Dr. -

19 computer, that you continued to have some 19 A. (Interrupting) Talerico. 

20 symptoms with the right arm and hand even after 20 Q. -Talerico? 

21 I guess the laceration had healed? 21 A. Yes, yes. 

22 A. Right. 22 Q. All right. And then did Dr. Sagerman do anything 

23 Q. All right? 23 for your right arm different than what 

24 A. Right. 24 Dr. Talerico did? 
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1 A. He continued the physical therapy. 1 A. Yes. 

2 Q. All right. And anything beyond the physical 2 Q. Earlier on you described the pain that was with 

3 therapy? 3 the tendinitis, the forearm and everything. Is 

4 A. He ordered up an- EMG. 4 the forearm implicated on the right? 

5 Q. And then what? 5 A. On the right? 

6 A. More physical therapy. It was a lot of physical 6 Q. Yes, in terms of pains or sensation? 

7 therapy. 7 A. I get a pain right next to the bone. There is a 

8 Q. Has anybody done any surgeries on your arm? 8 big lump of scar tissue, you can feel it, and it 

9 A. Yes. Hedid. 9 hurts there when I try to grab too much stuff 

10 Q. When did he do that? 10 that is heavier or anything with weight. 

11 A. July of this year. 11 Q. So if you strain the right arm, you will realize 

12 Q. As you understand it as the patient, what did 12 some pain right where the laceration was? 

13 Dr. Sagerman do to the right arm? 13 A. Yes, it will bum a liWe. 

14 A. Removed a ton of scar tissue, he said. And he 14 Q. So then with respect to the right arm, you 

15 said - and what they call - ifs a neurosis or 15 described the numbness in the pinky and the ring 

16 -1 don't know the words he used. 16 finger, a weakened grip and then occasional 

17 Q. I don't know either. I don't have any of these 17 shooting pain where the laceration was with heavy 

18 records. 18 strain. And what else do you notice about the 

19 A. Okay. 19 arm today, the right arm? 

20 Q. So there was some kind of a surgery. Which parts 20 A. You play with the scar tissue ball that is 

21 of your arm did he work on? 21 forming in there, and it burns under the elbow. 

22 A. Forearm and the elbow. ·22 Ifs like a direct link. If you pinch it, it's 

23 Q. All right. And that was in July? 23 (indicating). 

24 A. Yes. 24 Q. And is there any further recommended treatment 

153 155 

1 Q. Have you had any more surgeries since then? 1 for the right arm or any of the symptoms that are 

2 A. No. 2 lingering? 

3 Q. Are there any planned? 3 A. Yes. I am on medication for it. 

4 A. No. 4 Q. What do you take? 

5 Q. Are you still doing physical therapy? 5 A. Gabapentin. 

6 A. Not for my right arm anymore but for my left. 6 Q. Is that an anti-inflammatory or pain med? 

7 Q. How is the right arm now since this procedure 7 A. It's a type of pain medication, I believe. 

8 done by Dr. Sagerman? 8 Q. Okay. Besides taking that, anything else? 

9 A. Ifs better in the sense the pain level is down. 9 A. I take an anti-inflammatory. 

10 Q. Okay. Same; the pinky, the ring finger and the 10 Q. Is that for the left arm or the right arm? 

11 thumb? 11 A. Ifs all right. I take - I'm trying to think 

12 A. Those are the most affected, yes. 12 now. Well, I have, in case I need it, and !try 

13 Q. What about the index and the middle fingers? Are 13 notto take them, but Tramadol and hydrocodone, 

14 those impacted as well? 14 butl try notto take those. 

15 A. Yes. 15 Q. Okay. So that's the medicine that you're still 

16 Q. Are the ones that are affected the worst the 16 taking. Is there anything - and there is no 

17 pinky, the ring finger and the thumb on your 17 physical therapy with respect to the right arm 

18 right hand? 18 currentiy? 

19 A. All of the fingers are affected in the sense of a 19 A. No. We're pretty much done with that. 

20 grip. The ones that feel numb are the pinky and 20 Q. And then in terms of function, you have mentioned 

21 the ring finger. 21 there is weakened grip? 

22 Q. So there is a weakened grip overall? 22 A. Yes. 

23 A. Oh,yes. 23 Q. And you have the numbness in the pinky and ring 

24 Q. And then the pinky and the ring finger are numb? 24 finger. \/\/hat other limitations can you 
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1 appreciate with respect to the right ann? 1 A. Yes, yes. The pinky and the ring finger and the 

2 A. Pinky. 2 thumb is -1 have a problem with the thumb 

3 Q. What about it? 3 coming in here (indicating). Not like this 

4 A. It wouldn't go in. 4 (indicating), but this way (indicating). And my 

5 Q. So you can't - 5 ·hand shakes. 

6 A. (Interrupting) I can't (indicating). 6 Q. Has the doctor told you - that would be Sagerman 

7 Q. You can't move the pinky so it abuts the index 7 - when you can expect any further improvement 

8 finger? 8 or is this what you're going to have? 

9 A. Or the ring finger. 9 A. He said nerve damage takes a long time to heal 

10 Q. The ring finger? 10 especially as we get older. He wouldn't rule out 

11 A. Correct. 11 a full healing. He wouldn't say I was going to 

12 Q. And anything else? Do you still have the full 12 be stuck like this forever. He just said time 

13 range of motion in your hand? 13 will tell. 

14 A. Yes. As long as I do it controlled and slow. If 14 Q. So we don't know yet, and he doesn't know for 

15 I start forgetting and -you know, because I 15 sure? 

16 feel good and I start doing things fast, it's 16 A. Right. 

17 like all of a sudden I'll get - it will bum 17 Q. I'm going to show you what I'm going to mark as 

18 here (indicating), burn under here (indicating), 18 2. 

19 and it will like pang all the way down. It will 19 A. He knows more about it than I do. 

20 start tingling real bad again. 20 MS. FREEMAN: There is no question 

21 Q. So in tenns of the shoulder movement, fine? 21 pending. 

22 A. Shoulder is fine. 22 THE WITNESS: Got you. 

23 Q. Elbow movement fine? 23 Q. I think I know the answer to this, but this is 

24 A. No. The elbow is a bit sore. I think it's 24 medical expenses as of March 19, 2012, $7,333.04. 
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1 because of the surgery he did in there. He had 1 There is more medical expenses we don't have? 

2 to do a nerve release or something. It was 2 A. Right 

3 tight 3 Q. The surgery in July and the physical therapy 

4 Q. And did the doctor tell you whether that nerve 4 and-

5 release in the elbow was somehow related to the 5 A. (Interrupting) Yes. 

6 injury to the mid foreann? 6 Q. I take it you're making a claim for the tennis 

7 A. He said that it's natural. You know, the way he 7 elbow as well? 

8 explained it to me, it tore through the middle. 8 A. You know, they tell me it's a natural part of it 

9 It's not a cut, it's a tear. Things got pulled 9 because of the not using this arm (indicating) 

10 from both ends, you know, and that's the next 10 and using this thing (indicating) for everything 

11 spot that will be affected from the pull. So 11 from drinking to driving to everything that I do. 

12 that's the way it was kind of explained to me. 12 And they - yes. 

13 He said it's natural with what happened, with 13 Q. So there may be expenses associated with the left 

14 this type of thing that happened 14 arm that we don't have? 

15 Q. Okay. The elbow is sore when you're moving it. 15 A. It's a result of. 

16 Is that all the time or just periodically? 16 Q. You have had medical expenses for the treatments 

17 A. It's sore pretty much all the time. 17 and care of the left arm? 

18 Q. And you can still move it in all directions, 18 A. Yes, minimal. 

19 though? 19 Q. We don1 have those as part of this as well, 

20 A. Yes. As long as I'm careful. 20 correct? 

21 Q. And then the hand, with respect to the movement 21 A. Right. 

22 of - it is a weakened grip, but in tenns of 22 Q. I just want to go through some photos here. This 

23 moving it, with the exception of the pinky, it 23 is a photo of your arm after the chain saw 

24 still moves the same? 24 injury, obviously, correct? 2A? 
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1 A. This is a long time after, yes. 1 A. Yes. 

2 MR. BARCH: Now I need to make that medical 2 Q. Where is this? 

3 expense summary Emibit No. 3. Sorry. 3 A. Thafs at his home. 

4 (Exhibit No. 3 marked for 4 Q. When did you take that? 

5 identification by Mr. Barch.) 5 A. That phone conversation you asked me I talked to 

6 MR. BARCH: I shouldn't have premarked 6 him about, I went up there to get his address for 

7 the other ones. 7 his house for Hans, and he was outside. 

8 Q. The other questions I was asking you when I was 8 Q. Oh, so when your attorney needed his address, you 

9 referring to Exhibit 2, ifs now 3. The answers 9 went up there to get it? 

10 would be the same? We don't have all the medical 10 A. I knew where he lived I didn't know the 

11 expenses? 11 address, so I just drove past. 

12 A. Right. 12 Q. And did you shoot this from the car or something? 

13 Q. 2A, that is your foreann after the chain saw 13 A. As I drove by the house, yes. 

14 injury? 14 Q. Did he know you were taking that? 

15 A. Yes. 15 A. Yes. I showed itto him. 

16 Q. Is that how it looks today? 16 Q. And then I guess 2J, this was just part of the 

17 A. No. 17 records. Is this before the second - before the 

18 Q. What is that - 18 July surgery or -

19 A. (Interrupting) No. 19 A. (Interrupting) This is the X-ray from the 

20 Q. What is going on now? 20 emergency room. 

21 A. Ifs now got a scar that crosses it where they 21 Q. Okay. 

22 went in. 22 A. Kind of shows -

23 Q. Okay. So that is the second surgery, though? 23 MS. FREEMAN: (Interrupting) There is no 

24 A. Yes. 24 question pending. 
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1 Q. The second procedure. So these are all pre - 1 THE WITNESS: Sorry. 

2 A. (Interrupting) Pre the July surgery, yes. 2 MR. BARCH: I think's all I have for now. 

3 Q. The July, 2012. This is what it would have 3 EXAMINATION BY MR. ACCARDO: 

4 looked like, I take it then, had you not had the 4 Q. For your left ann and left elbow, you had injured 

5 additional surgery? 5 those before 2011; is that right? 

6 A. Correct. 6 A. Excuse me? 

7 Q. Same thing with 20 and 2E? 7 Q. You had injured your left arm and your left elbow 

8 A. Yes. These are all from pre. 8 before 2011? 

9 Q. Now we go over to 2F. There is an additional 9 A. Correct 

10 photo with some more of I guess an incision that 10 Q. And that was in a car accident? 

11 runs up and down your forearm? 11 A. Yes. 

12 A. Yes. 12 Q. And that took place when? 

13 Q. And there is also one -that's the July, 2012 13 A. Ten years ago. 

14 stuff? 14 Q. What type of injury did you suffer in that car 

15 A. Yes. 15 accident? 

16 Q. You have scars now on your ann from those as 16 A. I suffered a broken neck, and I had to have an 

17 well? 17 ulnar nerve transposition done. 

18 A. Yes. 18 Q. Okay. And where was that done? 

19 Q. 2F, G, H show the arm after that July, 2012 19 A. That was done I think late - what did they call 

20 surgery? 20 that? That was a long time ago at the hospital, 

21 A. Correct. 21 Lake Forest Hospital. 

22 Q. What is I? This came from your counsel, too, 21. 22 Q. Do you remember which doctor performed that? 

23 A. That's David. 23 A. The same doctor. 

24 Q. That's Mr. Gagnon? 24 Q. The same doctor as what? 
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1 A. Sagennan. 1 employed the chain saw? 

2 Q. Okay. 2 A. No. 

3 A. That's why I knew him. 3 Q. And before the accident the day you were cutting 

4 MS. FREEMAN: Just answer the question. 4 down the pine tree did you have any criticism 

5 Q. And al!er the surgery after the automobile 5 with the way David was using or employing the 

6 accident about ten years ago did you still have 6 chain saw? 

7 trouble with the left arm? 7 A. No. 

8 A. Still do today. 8 Q. Was there any alcohol involved in the June, 2011 

9 Q. From the time of the car accident up until the 9 incident? 

10 time of the accident with the chain saw in June 10 A. Possibly on Bill's part, Bill McGuire, but 

11 of 2011 did you have trouble with the left arm 11 neither of us. 

12 and the left elbow? 12 Q. Not on David's part? 

13 A. Yes. 13 A. No. 

14 Q. And has that changed since the accident in June 14 Q. Any reason to believe that David was under the 

15 of2011? 15 influence of any type of drugs or alcohol at the 

16 A. Yes. 16 time of the accident? 

17 Q. How so? 17 A. No. 

18 A. The other side of the elbow hurts. 18 Q. Af any point before the actual accident took 

19 Q. Okay. Which side of the elbow hurt before? 19 place when you were cutting down the pine tree 

20 A. This side (indicating) was from the car accident. 20 did you express any displeasure or any concern 

21 It's like the funny bone. 21 over the process that David had set up for 

22 Q. We're talking about more of the inside of your 22 trimming the limbs? 

23 elbow? 23 A. No. 

24 A. Yes. 24 Q. You didn't see any problem with it? 

165 167 

1 Q. All righl 1 A. He seemed like he knew what he was doing. 

2 A. Where this is out up here (indicating). 2 Q. My question to you was did you see any problem 

3 Q. Okay. And by "out here" (indicating), you're 3 with it, though? 

4 talking about the outer part of the elbow? 4 A. No. I wouldn't know. 

5 A. Yes. 5 Q. Now, I just want to go back to right before you 

6 Q. You still have trouble with the inner part of the 6 got cut and talk a little bit about the saw 

7 elbow? 7 because I am a little confused. When David 

8 A. Yes. Cold days. 8 started walking towards you, was the chain still 

9 Q. The time when you were working with David on the 9 going or had it already been put into idle at 

10 apple tree- 10 that point? 

11 A. (Interrupting) Yes. 11 A. He was cutting, stopped, came up, took the finger 

12 Q. - was that the only time you had worked with him 12 off the trigger because the whole thing went 

13 where there was a chain saw involved before June 13 down, you know -1 think it stopped. The chain 

14 of 2011? 14 pretty much stopped. 

15 A. With him with the chain saw, yes. There was a 15 Q. Okay. And then he starts walking toward you? 

16 tree down in the front yard, but I don't know who 16 A. Right 

17 did it I assumed he did. 17 Q. And at any point did you see his finger hit the 

18 Q. I'm just talking about you working with him with 18 trigger? 

19 the chain saw before 2011. 19 A. I didn't see his finger hit the trigger, no. 

20 A. Yes. 20 Q. You just heard? 

21 Q. Was it just the apple tree? 21 A. Yes. 

22 A. That was it 22 Q. And then you saw the chain -

23 Q. During the cutting of the apple tree did you have 23 A. (Interrupting) Yes. 

24 any criticism with the way that David used or 24 Q. - start to speed up? 
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1 A. Yes. 1 pointing towards the sky about 45 degrees? 

2 Q. Or you actually saw the chain engage? 2 A. Yes. 

3 A. Yes. 3 Q. And how would you describe the manner in which he 

4 Q. Okay. 4 did that? Was that something that was -

5 A. start to move. 5 A. {Interrupting) Just raise it 

6 Q. About how much time elapsed from the time he put 6 Q. Was that something that was fast? Was it slow? 

7 the saw into idle or took his finger off the 7 Was it sudden? 

8 trigger until you heard or saw the chain engage 8 A. It was very sudden and fast 

9 again? Was it just a matter of seconds? 9 Q. Did it look like he had lost control of the saw, 

10 A. Yes, it was seconds. 10 or did it look like he did it on purpose? 

11 Q. And then about how much time elapsed from the 11 A. No, it looked like he was in control, but I don't 

12 time you saw or heard the chain engage until the 12 know -1 have asked him. I don't know if he 

13 time you were actually cut? 13 tripped over something -

14 A. Split seconds. It came fast. 14 Q. (Interrupting) I'm not - I'm just asking you 

15 Q. After the chain.or saw engaged right before you 15 if-

16 were cut, did you see David move in any 16 A. - or what I don't know the answer to that 

17 particular way? 17 Q. Okay. You said you were holding the branch with 

18 A. Say that again. I lost you in the middle. 18 your right arm or your right hand, right? 

19 Q. After you saw the chain and the saw engage before 19 A. Uh-huh. 

20 you were cut. did you see David's body move in 20 Q. Okay. And you were facing with your body towards 

21 any particular way? Did you see any type of 21 David? 

22 jerking movement or anything like that? 22 A. Yes. 

23 A. No. He started walking towards me. 23 Q. Okay. And then when you heard and saw the chain 

24 Q. But at some point I think you said you saw the 24 engage, you dropped the branch? 

169 171 

1 saw coming i.Jp? 1 A. Yes. 

2 A. Yes. 2 Q. And then you I think motioned - you said you 

3 Q. Okay. How high was the saw when it cut you? 3 turned your body it would have been to the right 

4 A. It was my eye height. My eyes. 4 and up and away? 

5 Q. And how was David holding it at that point? 5 A. Yes. First I went up, and then I was trying to 

6 A. {Indicating). 6 get up and out of the way because that saw blade 

7 Q. Okay. You're showing me - 7 came up to a 45, and 1 had to get the heck out of 

8 A. (Interrupting) Saw pointing up. 8 there. 

9 Q. Saw pointing up. One hand would have been on the 9 Q. Where was your arm when it actually got cut. and 

10 bar? 10 in what position was it? 

11 A. Yes. 11 A. Can I stand up and show you so I can describe it? 

12 Q. The safety bar? 12 Q. Yes. 

13 A. Yes. 13 A. It was - I was turned like this (indicating), 

14 Q. And then the other hand where? 14 and it cut me right here (indicating). 

15 A. Down on the trigger. 15 Q. Okay. 
' 

16 Q. Okay. And the actual saw was pointed straight up 16 MR. ACCARDO: So let the record reflect 

17 in the air? 17 that Mr. Dulberg's tight arm was basically 

18 A. No. It was maybe a 45 it wentto. 18 parallel with his nose and eyes. 

19 Q. When you heard and saw the chain engage, where 19 Q. Is that about right? 

20 was the saw pointing? 20 A. Yes, it was. Yes. 

21 A. Down toward the ground at about a 45. 21 Q. And your body was turned about -

22 Q. So from the time you heard or saw the chain 22 A. (Interrupting) I was in the middle of pivoting to 

23 engage up until the time you were cut, David 23 getaway. 

24 moved it from about 45 degrees to the ground up 24 Q. Okay. After the chain and the saw engaged did 
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1 David keep walking towards you, or was it just 1 me, if you know, what specifically has David told 

2 more of a movement with his hands and arms? 2 you about what he thinks happened on the date of 

3 A. Say it again. 3 the accident? 

4 0. After you saw the saw and the chain engaged did 4 A. He doesn't know. . 

5 David keep walking towards you, or was it simply 5 0. Has he offered any type of explanation as to what 

6 a motion with his hands and arms? 6 happened? 

7 A. It was a motion up. 7 A. No. I think he's afraid to. I don't know. 

8 0. So he had stopped walking or moving towards you? 8 MS. FREEMAN: There is no question pending. 

9 A. I think that there were still forward momentum 9 0. Why do you think he's afraid to? 

10 going on, yes, because it started and it came up 10 A. Because I don't think he knows. 

11 - yes, there had to be. I don't know. There 11 o. As you sit here today do you think this is 

12 had to be, though. My eyes were on the blade at 12 something he did on purpose or intentionally? 

13 that point. 13 A. I think he screwed up and had a brain fart. 

14 0. And now I know you said when you were in the 14 0. So the answer to my question would be no? 

15 emergency room that David said something about 15 A. Right. 

16 kickback? 16 0. At any point while you were in the emergency room 

17 A. I asked him - the emergency room staff asked 17 did you ever have a discussion with David where 

18 what the heck happened, and that was tis 18 you indicated to him that you thought that both 

19 response. 19 of you could make a lot of money off of this? 

20 0. Did you overhear what he told to the people at 20 Did that conversation ever happen? 

21 the emergency room? 21 A. No. 

22 A. Yes. 22 MR. ACCARDO: I don't have a,wthing 

23 0. What did he tell the people at the emergency 23 else. 

24 room? 24 MR. BARCH: Only question I have in 

173 175 

1 A. He said kickback or something. I just don't 1 follow-up - just one. 

2 know. He took his hands, put them on the head 2 EXAMINATION BY MR. BARCH: 

3 and put them between his knees and just stayed 3 o. You mentioned that you and Mr. Gagnon were not 

4 there and did not say nothing. 4 drinking that afternoon, correct? 

5 0. Did they ask him more than once what happened? 5 A. Correct. 

6 A. Yes, a couple of times, and I just looked at the 6 o. And you said Bill. I guess you're referring to 

7 emergency room staff, and I said, "I think it's 7 Bill McGuire may have been drinking? 

8 anacciclant Lefsjustgetthis done." 8 A. He's been known to. 

9 0. When they asked him the second or the third lime 9 0. Okay. As you sit here today do you believe that 

10 what happened, what was his response? 10 if he had consumed beer or something that day, 

11 A. At that point he had his head between his knees, 11 that that played some role in what happened to 

12 and he just goes "I don't know what happened I 12 you with the chain saw? 

13 just don't know." 13 A. It played no role. 

14 0. At any point did you have a conversation with 14 MR. BARCH: That's all 

15 David in the emergency room, outside of the 15 MR. ACCARDO: Nothing else. 

16 presentation of the emergency room personnel, 16 MS. FREEMAN: I think we will waive 

17 about what happened? 17 signature. 

18 A. No. 18 (The deposition of this witness came 

19 0. Now, I know that when you were asked before about 19 to a close at 3:33 p.m.) 

20 some discussions or attempts at discussions about 20 

21 what has happened from the time of the accident 21 

22 up until today's date, I think you sort of just 22 

23 - sort of made some noises and said David did 23 

24 not want to talk about it. I want you to tell 24 
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em ployed by the parties hereto or financially 
interested in the action. 
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78:7, 78:13, 85:14, 

7:3, 7:9, 78:5, 79:13, 
90:11, 90:14, 152:11 

82: 11, 82: 12, 83:2, 
year,; 1241-10:15, 

89:20, 92:17, 95:24, 
10:20, 11:15, 13:14, 

96:1, 119:1, 119:2, 
15:19, 54:24, 60:4, 

148:11, 167:12 
60:11, 60:20, 61 :11, 

width !3J - 132:14, 
62:4, 62:7, 77:16, 

132:17, 132:18 
81 :20, 84:9, 84:14, 

wife16J - 79:14, 79:19, 
85: 11, 86:8, 87:2, 

80:1, 80:8, 81:4, 
87:14, 87:23, 149:4, 

82:11 
163:13, 164:6 

winterr11 - 90:12 
yelling 121 -144:12, 

150:18 
wit111-176:5 youngerr21 -68:5, 
witness[3J-175:18, 74:17 

176:8, 176:9 yourself [31-68: 15, 
WITNESS 1111 • 3:2, 116:12, 146:15 

6:1, 6:12, 6:16, 7:5, 
7:11, 7:19, 7:24, 
76:2, 158:22, 163:1 

z 
witnesses [11 - 6:20 zone [41 - 73:24, 74:3, 

W00[1]-21:23 74:9, 77:5 

wood [15] - 70:6, 88:6, 
88:8, 100:15, 
100:21, 100:24, 
101:1, 101:8, 
102:11, 102:13, 
102:20, 116:16, 
117:2, 117:20 

wordr~ -5:19, 7:12, 
7:15, 24:18, 27:3, 

. . 
Fisher Court Reporting 

Rockford, Illinois 
815/226-9755 
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FISHER COURT REPORTING 
922 North Lyford Road Rockford, IL 61107 

Law Office of Thomas Popovich 
3415 West Elm Street 
McHenry, IL 60050 

Re: Dulberg vs. Gagnon, et al. 

Dear Sir: 

November 22, 2013 

Enclosed please find Exhibits 1 through 3 which were marked during the course of Paul 
Dulberg' s deposition. The exhibits should have been attached to the transcript when it was 
sent to your office but were inadvertently left behind. My apologies for any inconvenience 
this has caused. 

Sincerely, 

Deb Fisher 

Enclosures 

PHONE (815} 226-9755 FAX (815) 395-9510 E-mail lisherreporting@sbcglobal.net 
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IN THE CIRCUIT COURT FOR TIIB TWENTY ·SECOND JUDICIAL CIRCUIT 
McHENRY COUNTY, ILUNOIS 

PAUL DULBERG, J 
) 

Plaintiff, ) 
) 

vs. ) 
) 

DAVID GAGNON, Individually, and as ) 
Agent ofCMOLINE McGUIRE and BILL ) 
McGUIRE and CAROLINE McGUIRE ) 
and BILL McGUIRE, In~vidually, ) 

) 
Defendants. ) 

No. 12LA178 

PLAINTIFF'S Ai'tSWERS TO INTERROGATORIES 

1. State th.e fi.rll nlITT].e, present residence address, birthda,e, birthplace and Social Security 
number of the person answering these Interrogatories; an.d state PAUL DULBERG's full 
name, present residence address, birth.date, birthplace and Social Security n=ber. 

ANSWER: Paul Dulberg 
4606 Hayden Ct. 
McHenry 
DOB: 3-19-70 
SS: 323-76-4001 
Born: Elk Grove Village 

2. State your marital status on the. date of the occurrence in question and, if married, your 
spouse's name and age· on said date. 

ANSWER: Single 

3, State the full name and presentorlastknown address (indicatingwhich) of each person who: 
(a) Witnessed or claims to have witnessed the occurrence in question. 
(b) Was present or claims to have been present at the scene immediately before said 

occurrence. 
( c) Was present or claims to have been present immediately after said occurrence. 
(d) Otherwise has orclaitns to have any knowledge of the facts.or possible causes of the 

occurrence to include any damages -0t injuries alleged to have resulted from said 
occurrence. 

ANSWER: Pfointiff and Defendant Gagnon. McGnires were on the premises. EXHIBIT 

I l 
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4, State ~eci'ficaljy and wi'.th certainty the personal injuries and propehy damage, if any, 
sustained to PAUL DU'LBERG as a result-0f said occurreu¢e. 

ANS'w'ER.: Objection, req1:lire& medical narrative. Without v.mving, Pllli:ntiff suffered deep 
lacerati-0n of right arm -with nerve. involvement. Investigation continues, 

5. With regard t-0 said injuries, state: 
(aJ The name and address ofeach treatmg and/or consulting practitioner_ 
(b) Thename andaddr.ess.ofe,,:chhospi.talorcliri.i.cwhere PAUL DULBERG was treated 

and the date or inclusive dates on which ell.ch hospital or cliri.i.c rendered P Aut 
DULBERG service: 

( c) The amount t-0 date offueir respective bills for services. 
( d) Those from whom you mrve written rep-0rts. (Pursuant to Supreme Court Rule 214, 

please attach a legible copy of said reportto the answers hereto.) 

ANSWER: See attached Medical Expense Report. Additional: bills and records to be Obtai;red 
from brs. l\1atqu:s Talerico (Mid America Hand to Should¢r) and Karen 
Levin/M:itohellGrobman (Associated Neurology), Biofura/Sagerrn.an (Hand Surgery 
Associates) and Fox La:k¢ Dynami◊ .Hand Therapy. 

6. As a result of said personal in}uries to PAUL DULBERG, are you claiming any loss of 
income mcluding, but not limited to, wages or salaries? Ifso, state: 

( a) The name and address of your employer at the time of the occurrence, 
(b) The dates or inclusive dates on which you wete unable to work and the amount of 

income loss claimed. 

ANSWER: AMS Screw Products, High View, Spring Grove, Illinois. 
Supervisor: Joe Groves 
Approx. $10 per hours. 40 hours a week. 
Was hired but could not pursue employment due to accident. 
Investigation continues. 

7. State the name and address of each v.itness or defendant from whom you have obtained 
statements, indicating whether such statements are \Vritterr or oral, who has possession of 
such statements, and pursuant to Supreme Court Rule 214, attach legible copies of any 
written statements hereto. 

ANSWER: Gagnon gave a statement to Plaintiffs counsel and it will be transcribed and 
produced. 

8.. State the name and address of PAUL DULBERG's family practice physician. 

ANSWER: Dr. Sek, 4601 W. Rt. 120, McHenry 
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9, State whether PAUL DULBER-G ,\<-as hospitalized qr had sui'fered any illne5$ or personal 
injuryprior(oorsubsequenttothedateofsaidoccurrenc-e 0 andifso,Stlitethenatureanddate 
of each such hospitalizatioDo illness or personal injury. 

ANSWER: Prkir: Last 20 years.Involved in auto accident in 2002, l snfferednec¾ injaury andleft 
ann. Treated with Northern Illinois Medical Center ®d left atm sttrgery v-.4th Dr, 
$agern'l$. and Grohman (Libertyville). 
Since: no 

l 0. -State. whether PAUL DULBERG suffered anypennanent scarring as a result of the accident 
alley;ed in the complaint. ff so, state the location of such .scar, the width and leng(h ofsuch 
scar or scars. Q'ursuantto Supreme Court Rule 214, please attach any photos ofanysuchscar 
to your answers heretO,) 

ANSWER: Yes, On right ann. Investigation continues. 

11. State wh~er prior to the accident:alleged in the complaint PAULDDLBERG suffereci.any 
physical disability or impairment of any kind whatsoever. Ifso, state the nature of such 
physical disability or impairment and how PA UL DULBERG O?llle to have such physical 
disability or impairment. 

ANSWER: Yes, as it concerns my above auto accident. The degree of any disability is to be 
deter.tnmed by my physician. 

12. State the location pf the alleged occurrence, pinpointing such location in feet, inches and 
direction from fixed objects or boundaries at the scene of the occurrence. 

ANSWER: Behind the garage of the Defendant's home - as alleged .. 

13. State with particularity the nature of the alleged defect, objectsubstance or condition which 
caus.ed the alleged occurrence giving the exact dimensions m1d physical description of such 
including.the siw, shape, color, height, length and depth of such defect or object. 

ANSWER: Objection, irrelevant - improperly worded. Defect is Ga,,onon's conduct. See 
Complaint. 

14. State with particularity what PAULDULBERGwas doingatthe time of the accident alleged 
in the complaint. 

ANSWER: Holding a branch at the request ofMr. Gagnpn. 

LS. Statewithparticularityyourhasisforalleging.thatonoraboutJune28,201 l,DavidGagnon 
living and/or staying at the premises knov,n commonly as 1016 W. Elder Avenue, City of 
McHenry, County of McHenry, Illinois. 
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,'\.t"\!S\VER:. He Wl!S at his mother's residence. 

1.6. S-tate with pru:ticvlarity all the reasons why PAUL DULBERG. w'.ll.5present on the premises 
kn.~11 com.ni.onl.y as 10 J.,6\¥. Elder A venue, City ofMcHeury, Countyofl,1¢1:Ieury, filino.is 
on the, date. of the alleged occU1Tence. 

ANSWER: Dave in'Vited me. 

l 7. State with pru:ticularity yaur basis for alleging that David Gagnon was cPntracted and/ot 
hired by Defendants Bi:11 McGuire Md Caro1y1,1 McGuire to cut down, trim and/or: maintain 
the trees an!i brush at their premises. as further alieged in Plaintiffs Complaint. 

ANSWER: Davetold me. 

18. State with pru:ticnlatity your basis for aJ.legiue that Da,iu ~on was working under the 
supervisionan!i control ofDefendantS Bill McGuire andCarolynMcGuireat the tune of the 
o<:;currence alleged in Plaintiffs Complaint. 

ANSWER: He was working at thei.t property under their control. 

19. State with. particularity your baSis fur alleging that Defendants Bill McGcire and Carolyn 
McGcire instructed andlor advised David Gagnon in the use of a diainsawon or beforethe 
date ofthe occurrence alleged in Plaintiffs Complaint. 

Ai'-!SWER: It was the McGcires chain saw. 

20 State with pru:ticulatityany and all defects associated with the chain sawyoubelieve or claim 
was involved in the occurrence alleged in Plaintiffs Complaint. 

ANSWER: Unknovm 

21. State whether you have any information indicating or otherwise suggesting that Defendants 
Bill McGuire and/or Carolyn McGuire knew or should have known that PAUL DULBERG 
was about to assist or was assisting David Gagnon with tree cutting and/-0r trimming on the 
date and in the location of the occurrence alleged in Plaintiff's Complaint .. If your answer is 
in the affirmative, further state with particularity the bases for your contention that 
Defendants Bill McGcire and/or Carolyn McGuire knew or should have known that PAUL 
DULBERG was aboutto assist and/or was assisting David Gagnon with tree cutting and/or 
trimming on the date and in the location of the occurrence alleged in Plaintiffs Complaint. 

Ai'-!SVilER: The McGcires saw me with Mr. Ga,,onon. 

22. State whether any photographs or videos were taken of the scene of the occurrence or of the 
persons, objects or premises involved, and if so, state the number of photographs or videos 
taken, their subject matter and who now has custody of them. 



Dulberg 008532

ANSWER: Not on i:he date in question, but I \Vi.11 be produced photos of my injuzy, 

23. Pursuant to Supreme Court Rule 213(f), furnish the identity and ad<l:resses of witnesseswho 
• will testify at trial and the following infonnati~ 

(a) F~r ~h lay witness, identify the subjects on which the w1tness'-will testify. 
(b} For each independent expert -witness, identify the subJects on whlch the witness vlill 

testify and.the Opinions the party eJqJects to elicit, 
( c) Ftir each controll'ed. expert witness; identlfyt 

(i) the subject matter on wl,.k,h the 'Witness ,,,vilJ. testifyi 
(ii) the conclusions and .opinions of the witness and the bases therefor, 
(iii) the qualifications of the witness; and 
(iv) any reports prepared by the vtitness about 'ihe case. 

ANSWER: PL:AlNTJ,FF'S RESPONSE JO 213 INTERROGATORIES 

Plauitiff 'Will testify t-0 all matters concerning the circumstances of the ;a.ecident and .injmy 
incluciivg, but not limited to, Afl matters wt forth in any discovery respomes, affidavit, 
statements and/or deposition testimony, and to those matters. and opµiionsm;twally 
flowing from their personal knowledge and invOivement m this w:atter, and will testify to 
matters including, but not limited to the fo1lov,ing: ~te, time ,in:d location of accident, 
Observations at the accklent scene, weather, defe11dant's negligence in X; continuing 
medicql .:are to ~; medical expense as set forth in updated Medical Expense Reports; 
payment of bills; lack of prior related symptoms, treatment;.need for past m;rd futui;e 
treatment including, if applicable; pain and suffering and disability; lqst time at work, 
includh;tg mte of pay, time Jost, income and benefits 10s1,; oIJ,going treatment. during 
pending case w.cluding 1.'ecent exam by treating physician(s); all other foundational 
requirements for admitting photos and medical bills into evidence, 

Barabara Dulhberg, s/a/a to testify to the pain and disability experienced by the Plaintiff 
due to injuries suffered in the accident and the lack of prior symptoms or disability, 
inability to work, .hours and wage history ancl loss of income from work as, a result. 

Defendants, each of them, v,ill be called as an adverse witness pursuant to Section 2-1102 
of the Ulinois Code of Civil Procedure, to testify to matters involving the accident 

AH witnesses identified by Defendant and/or deposed, on matters so identified or testified 
to. 

Court Reporters present during evidence and/or discovery depositions of those parties and 
witnesses now t>r in the future. deposed in this or any similar cause to testify to the 
accuracy of the transcripts a.nd testimony stated therein by each ,vitness including exhibits 
marked and t\'lstified to during the deposition. 
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All other independent witnesses disclosed by answer to previous interrogatory will testify 
to those matters and opinions naturally flowing from their personal knQwitdge and 
involvement in this matter aa1.d those matters specifi«illy disclosed and or to be disclosed 
in the future, 

Drs. Marcus Taleri,xi: (Mid America RMd to Shoulder) and Karen Levin/Mitchell 
Gtobroart (Associated Neurofogy), Biofora/S~erman (Hand Surgery As:sooiates), are 
intended to be called a;s opwon witness(:es} to testify to the oateatrd treatment of the 
Plaintiff to the extent allowed under Rule 213 and to ail matters expressly and!or 
impliedly set forth in the patierrt's chart in.:iuding matters flo-vdng therefrom, including, 
but !'!Ot limited to, history, exmn,Aliagtmstics/findings, -exam/fmdi11gs, dl,agnosfu, 
treatment, physical therapy, medication, fallow-up and confuiclng treatment illl:ongh to 
trial; the nature and ext;ent of injuries Sll.$tai:ned by Plaintiff as set. forth above and in 
dceposition including mju:ries, and that s~h htju:ries were caused/aggravated by the 
underlying trauma; tnat the treato;rent for such inju:rieS, was/is .reasonable and medically 
necessary and causally related. to undetlylng acchlent, and any other opinions or matters 
set forth or described in the patients medical file or hospitil. chart, in addition to any 
matters and/or opinions natnrally flowing :from the witnesses work or personal knowledge 
and involvementirt this matter, in addition to testimony and opinions on the follov,ing 
issues: 

• Plaintiff sufrered and is diagnosed as having the above injuries, not limited to: 
tra:um,atic injury to right ann including numbness, neip:opathy, scarring, and 
branch nerve involvelUllt; 
Plaintiff.s .injury is consistent with mechanism of injury/history; 

• Plaintiffs injury was caused/aggravated by the underlying accide11t based upon 
history and findings and experience; 

• Plaintiff's ;injury is confirmed through exam W1d diagnostics; 
• Plaintiff will require ongoing and continual treatment for the htjury(s); 
• Plaintiff's conservative treatment did not resolve eymptoms, requiring surgery and 

chronic pain; 
• Plaintiffs symptoms and disability are permanent; 
• Review and interpretati9n ofall diagnostics; 
• Plaintiff may requite surgery to correct the condition( s); 
• Plaintiffs surgery and costs is medically necessitated and causally related to the 

accident; 
Plaintiffs symptoms are disablingfromactivities; 
Plaintiffs injury is pain producing; 

• Plaintiffs injury limits and will limit in the future Plaintiff's activity athome and 

at work; 
• Plaintiffs injury disabled him/her from w.ork fora period of time pausing a lo:ss in 

1nc9me; 
• The charges or expense for the medical treatment received from each and every 

treater or facility referenced by Plaintiff in deposition or by Medical Expense 
Report was/is cnstomary, reasonable, and medically necessary and due to the auto 
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• 

• 
• 

• 

accis!~tbased upon hi$/b.er e;,,;pertise and experience and knowledge of the 
billmgtcharges fortb.e same or similar treatment; 
Plaintm is S11$ce,ptibl.e to recmjury in the future due t-o injury sustamed in case, 
reqtfo:ing fu.tu-rie Cllre· and treatment, surgery and expense; 
Plaintlffwill require future medica1 treatnrent and care and expens\: due to .u:iJury, 
estimate of $10,000 annu,ally; 
That Doctors' practice involves treatmg patients with similar injuries under 
similar settings and causes; 
The witnesses report(s) ate contained .u:i medical records produced. in discovery; 
This witnesses opinions are. based upon1.he witnesses exµertise, experience, 
education, treatment .of same and s;imilar mjuties, review of history, records of an 
treating, physicians and care providers, .films/reports, and exam - all wiuch is 
customury for the witness to rely 1a1pon in his/lrer practice. 

• 
Foundational matters for purposes of admission ofmedical records into evidence; 
tb:e testimony is also based upon a re<lent el:am conducted before arbitration 
and/or triaL 

PlaJ.ntiff expressly reserves 1.he right to withdraw and!or not to call any 213 witnesses 
hei;efdfore discJ:osed. (or fewer tha11 those disclosed) depending on counsel's leg-al 
detei;mination at the time of trial and .his judgment on the necessity of such testimony 
given fue issues and evidence to be, presented at the time of trial. 

The accounts/:fmancial services/billing repres.entatives (any or each of them) from each of 
the facilities whereat the Plamtiff treated, as set forth in his discovery and deposition and 
Medical Expense Report(s) produced in discovery, including { } v..ill each and 
themselves testify that based upon their experi¢nce and customs and practices and the 
practices of their internal office and those on their behalf, in their opinion the charges 
pertaining to, P1ain:tif:f s medical treatment in this case, as outlined in the Medical. Expense 
Report, are reasonable and c:ustomury m the mdustry witb.m fue a:tea. No one individual 
has been identified by the facility to testify, but if the defense. wants to depose a specific 
individual before the evidence deposition of the representative is taken, Pl am.tiff will then 
designate a person for this purpose, otherwise fue evidence deposition notice may simply 
designate the "representative with knowledge of the customary charges for such 
treatment'' at each faciiity. 

The records keepers from each of the facilities whereat the Plaintiff treated, as set forth in 
his/lier discovery responses and deposition and Medical Expense Report provided 
throughout the course of this case, will each themselves testify to all founo.ational matters 
and requirements for admission of such records into evidence, including testimony as to 
the custody ofthe records kept in the ordinary course ofbusiness, and history provided by 
the patient and reliance 1a1pon Sla!Ch m the treatment or .care of the plaintiff. 

Plaintiff reserves the right to update these disclosures in the future in accordanee v;,ith the 
order ofthe court, to add or delete witnesses as may be appropriate and in accordance 
with the court's order and reserves the right not to caII a v.,iitness above as may be 
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appropriate at trial. 

LAW OF'FlCES OF TnOMASJ • .POPOVICH. 
3416 W~t Elm Street 
McHenry, IL 60050 
815-344-3797 
Att-0:rney Registration No. 0620;3684 
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V erifitation bv Cettification 

Under' pena{tles !l:S provid:ed by law pursuant to Seeti-On 1409 of the Code of Cimi 
Procedure, tke undersigned certifies tb.atthe statements set forth. in. this i:nstfument are 
true and correct, e:xcept .as to matters iherdn stated. tQ be on information and l:relief a.Iid. as 
tii' such ~l!-tte:rs tne uttdersi&ned ~es as aforesaid that he verily bw.eves. the s.ame to be 
ne. 

DATE:. 
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MEDICAL :EXPENSE REPORT 

PAUL DULBERG 

DATE OF ACCIDENT: JDNE 28, 2011 

DATE OF REPORT: MARCH 19, 2012 
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MEDICAL EXPENSES 

Date of :Acci:4,m:: Jme.M, 2011 
Date ofReport March 19, 20J2 

Northern Illinois Medical Center 
4201 Medical Center Drive 
McHenry; IL 60050-8409 
815-344-5()00 -Acct ll 179"00323 

{)6/28iI1 ... ·•· ................. $1,323.75 ........•...........•.•.. $1,323.75 

Moraine Emergency Physicians 
POBox8759 
Philadelppj~ PA 19101-8759 
800-355°2470 -Acct. MN:1711179003233 

06/28/ll ...................... $1,346 . .00 ...•....•.....••........•. $J,346.00 

McHenry Radiologists liu<1ging Associates 
P.OBox220 
McBenry, :U, 60051-0220 
815-759-0800 - Acct. 235130°Q.MRIG 

06/28/1 l .........•............... $50.00 ........................... $50.00 

Associated Neurology SC 
Attn: Dr. Levin 
l 900 Hollister Drive 
Suite250 
Libertyville, IL 60048 
847-549-0055 - Chart# 18062 

07/28/11 ........................ $225.00 
08/10/11 .......................... 930.00 
Total ........................................................... $1,155.00 

Open Advanced MRl ofRomd Lake 
M<edchex 
POBcx502 
Katoh<lh,NY 10536 
866-959-1100-Acct 265065 

02/03/12 ...................... $3,390.00 .•....................... $3,390.00 

Walgreens 
3925 \V. Eb:n Street 
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:McHenry, lL 60050 
8 I 5· ;Jfil,(}722 

06/28/11 ...... •. _. .......... , ..... $48.68 ...........•......•• , . • . .. .. .. . $48,68 

TOTAL EXP'ISN:SES: .•............. ,, ...•.•.......... , ...•.. , ..... $7,.3.13.4;3 

Mi$c BXIJenses 
Medic.al Supplies . . . . . . . • . . • . . . • $19 .61 
Total Misc. Expenses .................... ,, .................... $19.61 

TOTAL ALL EXPENSES .........................•................. $7 3.33 .04 
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rage 1011 

http://sz0069.ev.mail.comcastnet/service/home/-/?id=437580&part=2&auth=co&disp=i 1/24/2012 
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MEDICAL EXPENSES 

Paul Dulb:etg 

Date of Accident: June 28, 2011 
Date of Report: Mw-ch l9, 20l2 

Northern Illinois Medical. center 
4201 Medloo! Center Dnve 
McHenzy, H. 600504409 
815-144-5000 -Acct. 11179-00323 

06128/11 ..•..•................ $1,323.75 ..... " .................. $1,323.75 

Mpra.iiae Emi;:rgency Physicians 
POBox8759 
Philadelphia. PA 19101-8759 
~00~155-2470 ~ Acct. MNI711 l79003233 

06/28/11 ........................ $1,146.00 ...•......• , ......•...... $1346.00 

McBenzy Riidioiogists Imaging Associates 

POBox220 
McHenzy, H. 60051-0220 
815-759-0800 - Acct. 235130-QMRIG 

06/28/11 .......................... $50.00 ...•.............••......... $50.00 

Associ;iJ~ Neurology SC 
Attn: Dr. Levin 
1900 Hollister Drive 
Suite250 
Libei:tyvilk, IL 60048 
847-549-0055 - Chart# 18062 

07128/11 . . . • . . . . . . . . . . . . . . . . . ... $225 .00 
08/10/11 ....•.........•........... 930.00 

Total .•.........•............................................... $1,155.00 

Open Advanced MIU of Round Lake 

Medchex 
POBox502 
Katohah, NY 10536 
866-959-'1100 - Acct. 265065 

02/03112 ...............•...... $3,390.00 ......................... $3,390.00 

Walgreens 
3925 W. Ehn Street EXHIBIT 

I ~ 
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McHepry, IL 60050 
.!H5-363.07Z2 

&6128111 ......................... $4lL68 . '" . . . • . . . . . .. • . . . . . . . . . . . . $48.68 

TOTAL EXPENSES: ......•.... , , •. - ............................... $1,3,13.43 

Misc. EJsPCnses 
Medical Supplies . . . . . . . . . . . . . . . $19.61 

Total Mlsc. Expenses . . . . . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . $19.61 

TOTAL ALL EXPENSES ............................•..........•..•• $7.333.<¾ 
. . ' . . 




