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IN THE CIRCU T COURT OF THE 22ND JUDI CI AL CIRCU T
McHENRY COUNTY, |LLINO S

PAUL DULBERG
Plaintiff,
VS. 17 LA 377
THE LAW OFFI CES OF THOVAS J.
POPOVI CH, P.C., and HANS MAST,

Def endant s.

N N’ N N N NS

The deposition of PAUL DULBERG, called for
exam nati on, taken pursuant to the provisions of the
Code of G vil Procedure and the rules of the Suprene
Court of the State of Illinois pertaining to the
taki ng of depositions for the purpose of discovery,
taken before KAREN PILEGE, a Notary Public within
and for the County of DuPage, State of Illinois, and
a Certified Realtine Reporter of said state, at 150
Sout h Wacker Drive, Chicago, Illinois,
February 19, 2020, at the approximate hour of 1:00

p. M
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PRESENT:
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THE CLI NTON LAW FI RM

111 West Washington Street, Suite 1437,
Chicago, Illinois 60602,

312-357-1515, by:

M5. JULIA C. WLLIAMS,

juliawi I liams@l i ntonl aw. net,

appeared on behalf of the Plaintiff;

KARBAL, COHEN, ECONOMOU, SILK & DUNNE, LLC
150 Sout h Wacker Drive, Suite 1700,
Chicago, Illinois 60606,

312-431- 3700, by:

MR GECRGE K. FLYNN,

gf | ynn@xar bal | aw. com

appeared on behalf of the Defendants.

REPCRTED BY: Karen Pileggi, CSR RPR RMR CRR

CSR Li cense No. 84-3404
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(WHEREUPON, the w tness was
duly sworn.)
PAUL DULBERG
called as the plaintiff herein, having been first
duly sworn, was exam ned and testified as foll ows:
EXAM NATI ON
BY MR FLYNN:
Q Let the record reflect that this is the
di scovery deposition of Paul Dul berg taken by
agreenent of the parties and pursuant to notice.
Thi s deposition is being taken pursuant

to the Rules of the Illinois Suprene Court, the

I[1linois Code of Civil Procedure and any applicable

| ocal rules in MHenry County.

Sir, could you state your nane and spell

your |ast nane for the record.

A Pal m Dul berg, D-u-Il-b-e-r-g.

Q VWhat is your address?

A 4606 Hayden Court, MHenry,
[1'linois 60051.

Q How | ong have you |ived there?

A Forty-ni ne years.

Q Who do you live there with now?

A M ke MArtor.
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Q Did your nother live there at sone point

t hroughout the history of this case?

A Yes.
Q |"mjust going to go over a few rules for
the deposition. | know you've testified at | east

one tinme in a deposition before because you

testified in the underlying personal injury case,

correct?
A. Correct.
Q Have you testified in any other

depositions before?

A No.

Q ["Il just rem nd you of a few rul es that
"' m sure you were aware of back then when you gave
your deposition.

The court reporter is here to take down
everything that you and | say. She can only take
down one at a tine so |I'd ask that before you answer
a question, let ne finish the entire question.
kay?

A Yes.

Q "Il try to do the sane. [|'Il try to let
you respond before | ask a foll ow up question.

You just nodded your head. That's
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anot her good point to make. She can't take down
nods of the head, shrugs of the shoul ders or other
hand gestures. Your answers need to be verbal.
Fromtinme to tinme we forget those rules
and | may just point to the court reporter as a

remnder, if that's okay.

A Yes.
Q If you need to take a break at any tine,
feel free to stop ne. | just ask that it's not

while a question is pending that has not been
answered. Fair enough?

A "Il try to do that.

Q If you've answered a question, | wll
assunme you understood it. Ckay?

A Yes.

Q | was asking you about your nother. She
| ived at the house during the pendency of the

underlying case?

A Yes.
Q Is she still alive?
A Yes.

M5. WLLIAMS: Can we define "underlying case"?
BY MR FLYNN:

Q The underlying case is a personal injury
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case that you filed against Bill and Caroline

McGQui re and David Gagnon.

A That sounds correct.

Q W'l get into the dates of the filing a
little bit later. W'IIl call that, generally, the

under | ying case.

Your nother lived at the house at that

time?

A Yes.

Q Did she own the house?

A No.

Q Do you own the house currently?

A Yes.

Q Does anyone el se own the house?

A No.

Q How | ong have you owned it?

A | think I first purchased it off ny
parents in '97, '98, sonething |like that.

Q Did you hire a | awyer in connection with
t hat transaction?

A No.

Q Were your parents represented by a
| awyer ?

A No.
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Q The building, as | understand it, is a
duplex; is that right?

A No.

Q Were there two apartnents in the building
at one tine?

A No.

Q Was there a point in tine where you and
your nother lived in one half of the house and
M ke McArtor lived in the other half?

A Yes.

Q How was that arrangenent with respect to
the location of the |living spaces, if you can
describe it?

A It has a wal kout basenent. He had the
downstairs with an exit out the back. W had the

upstairs with an exit out the front.

Q Have you ever been convicted of a crine
of fraud, dishonesty or deceit?

A No.

Q Besi des the hiring of the Popovich firm
I n connection wth the underlying personal injury
case, up to that point in tinme had you ever had an
occasion to hire a | awer?

A | did during a traffic accident, and |

800.211.DEPO (3376)
EsquireSolutions.com
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don't renenber the year.

Q Were you injured in about 2002? Does
that sound right?

A Roughl y.

Q Who did you hire?

A | m ght get the nane wong because it's
been a long tinme. | think it was Wiss and M chling
and sonething else. It was a |lawer right outside

t he courthouse i n Wodst ock.

Q A McHenry County | awer?

A Yeah.

Q It was a personal injury case?

A Yeah. It was a car accident.

Q Did you file a lawsuit in that case?
A | don't think we needed to.

Q You just filed an insurance clainf
A They did, yes.

Q You settled it?

A Yes.

Q Any ot her occasions to hire a | awer

between that tine and the tinme you hired the
Popovi ch firnf
A May | consult for a mnute because |'m

not sure how to answer that.
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Q Wiy don't you just tell nme why you can't
answer it.

A Because |'ve hired | awers, but they were

for the conpany that | had. That's different.

Q | ' m aski ng general questions about any
I nteraction you've had wwth hiring | awers. Any
experience you' ve had with hiring | awers.

A | had a corporate |awer. M nom and dad
hired a |awer for nme when | was a kid. It was
sonething. And nyself, just the corporate | awer,

the car accident | awer and the Popovich firm

Q Have you ever been married?
A No.
Q So you never hired a divorce | awer.

Good. How old are you now?
A Forty-nine.
Q The underlyi ng case arose out of an

i njury that occurred on June 28, 2011, correct?

A That sounds correct.

Q How ol d were you at that tine?

A Forty-one.

Q Besi des the underlying | awsuit agai nst

the McGuires and M. Gagnon, had you ever filed any

other lawsuit up until that point in tinme?
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A
Q

No.

Have you filed any lawsuits since that

time besides the | awsuit agai nst Popovich and Mast?

A
Q
A
Q
A
Nat i onal
Q
Guar d?
A
Q
A

No.

Do you have any mlitary experience?

Yes.

Pl ease tell ne about that.

Arny National Guard. Illinois Arny
Guar d.

How | ong have you been in the National

I|"mnot currently init.
When were you, fromwhen to when?

| may not get the year correct. '88 or

89 to '92 or '93, somewhere in there.

Q

What was your hi ghest rank when you were

di scharged fromthe National Guard?

A When | was di scharged?

Q Correct.

A | don't know. |[|'ve gotten noved up and
nmoved down. | don't know where | ended up.

Q How was it that you were di scharged?

A Less than honorabl e.

Q What was t he cause?
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A | mssed norning call, roll call. If

you're not there, you' re AWOL.
Q Absent w t hout | eave?
A Yes.
Q What is the highest |evel of education

t hat you' ve attained?
A | do not have a degree. Two years of

col | ege.
Q You graduated from hi gh school ?
A Yes.
Q Was that in Johnsburg in 19887
A Yes.
Q Did you know M. Gagnon from Johnsburg

H gh School ?

A Not from hi gh school but just after high

school .
Q Just coincidentally you attended the sane

hi gh school ?

A He was three years older than | was. |

didn't know who he was until after high school.

Q You had sone education after high schoo
but did not receive a degree, correct?

A Correct.

Q Where did you study?
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A | had a couple classes at McHenry County
Col | ege and McMurray Col | ege.
Q What did you study?

A The first two years. The basi cs.

Q General studies?

A Yeah. | did a crimnal justice course.
| did a macro/ m croeconomcs. | did psychol ogy,

soci ol ogy. The normal stuff.

Q How di d you neet David Gagnon?

A Through a mutual friend.

Q When was that ?

A | want to say, roughly, 1990.

Q Was your hone | ocated sonewhere fairly
close to his parents' hone or his nom and stepdad's
honme?

A Two streets away.

Q That's where you were injured on June 28,

2011, was at David Gagnon's nonis house and his

st epdad' s house?

A Yes.

Q And their nane is McQire?

A Yes.

Q CGeneral |y speaki ng, you were injured

assisting David wwth a chainsaw trying to cut down a
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tree?

A He was cutting a branch.

Q Cutting branches off a tree, correct?

A Cutting up the branches after they were
off the tree.

Q Could you tell ne a little bit about your
work history. Do you have any licenses or
certifications?

A I"mcertified to run printing presses.

O at least | was.

Q You worked for Sharp Printing, Inc. from
91 to 2011; is that right?

A Ni nety-one? No. | would say 1999.

Q Did you own that corporation?

A Yes. Well, partner. | was a partner. |
didn't own Ilike...

Q It was an Illinois corporation?

A Yes.

Q Were you - -

A A stockhol der.

Q Let ne just finish ny question so she can

t ake us down.
You were a stockholder in Sharp Printing,

I nc. ?
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A Yes.
Q Who el se were the stockhol ders?
A M ke McArtor and Scott Dul berg and at
that tinme it was Herbert Dul berg.
Q What does that nean? Do you nmean Scott's

name was Herbert?
A No. Scott Dul berg was an owner and
Her bert Dul berg was an owner. Three different

Dul bergs: ne, ny brother, ny dad.

Q And M ke MArtor?
A Yes.
Q There were four owners at what tine?
A Until ny dad died and then it went to
t hr ee.
Q Was that business incorporated?
A Yes.
Q Did a | awyer assist the corporation with

setting up the corporation?

A Yes.

Q When di d that happen?

A 1999.

Q Did you hire the [ awer yourself?

A Al'l three of us did. Al four of us.

Sorry.
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Q What was the nane of that attorney?

A McAndrews, and | don't renenber the rest
of it. It was McAndrews in MHenry. | can get you
the rest of that information.

Q They are based in Crystal Lake, Illinois?

A It used to be in McHenry when we did
t hat .

Q Patrick McAndrews, he was also identified
as the registered agent of that corporation?

A Yes.

Q It was voluntarily dissolved on April 8,
2011; is that right?

A That's what the Secretary of State's
O fice has, yes.

Q Is that your understanding as well?

A | was corrected. M partners -- | was
corrected. It was actually after the accident. How
it got to end up wth that date, |'mnot sure.

Q What was corrected, exactly?

A Well, do you want ne to -- Mke read ny

deposition and he said, "You got that wong."
said, "Wiat do you nean?" because | answered it
twce in that deposition.

| was thinking that Juski e happened
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before the accident. Sharp Printing wasn't actually
di ssolved until after the accident when we deci ded
to sell off the equipnent and end it all. That's

t he honest truth.

Q | will represent to you that the Illinois
Secretary of State's Wbsite as of today shows that
t he conpany was involuntarily dissolved on April 8,
2011. So it's your testinony that that is not true?

A | don't know how they cone up with that.

Q Wiy don't we break it down and start with
why the corporation was involuntarily dissolved. Do
you know t hat ?

A I nvoluntarily? | don't know It may be
that | was |ate on paying the corporate |licensing
thing, which we just pay a fine and did it. W
didn't renew it because we decided to end it.

W had a ten-year thing, | think, onit.

| may be wong. |1've got to go back and | ook at the
records.

Q Is it possible that the corporation was
actually involuntarily dissolved by the Illinois

Secretary of State on April 8, 20117
A Sur e.
Q Did Sharp Printing, Inc. file corporate
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tax returns while it was a goi ng concern?

A We had a problemthe couple of years
before the accident because | was not up in Illinois
and | usually did that wwth the |awer and the
accountant and things got screwed up while | was

taking care of a | oved one who was dying down in

Fl ori da.

Q Did the corporation ever file tax
returns?

A Ch, vyes.

Q When did they file?

A Quarterly and annual |vy.

Q Until what year?

A Roughly sonmewhere in 2008. | was m ssing
t hi ngs because | was not here. | know we m ssed a
few.

Q | believe you testified in your

underlying deposition that Sharp Printing, Inc. was
not dissolved as a result of your June 28, 2011

chai nsaw acci dent, correct?

A Yes, | did. | stood corrected by ny
partners.
Q So is it your testinony that the

corporation was di ssol ved because of your personal
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I njury?

A | don't know how to answer that w thout
goi ng back and | ooking at records.

Q Was t he conpany w ndi ng down up until
about the tine you were hurt?

A The conpany books got screwed up when |
was down in Florida and | was back up in Illinois in

2010 getting back on ny feet and I was going to pick
t hi ngs back up, get everything paid up, the fines

and everyt hi ng.

Q VWho were you taking care of in Florida?
A My grandnot her.

Q You were gone fromwhen until when?

A | want to say fromthe md to end of 2007

unti|l sonmewhere in the begi nning of 2010.

Q Was anyone running Sharp Printing during
that period of tine?

A M ke MArtor.

Q Did Sharp Printing have any custoners for

t hat three-year period?

A Yes, they did.

Q How many?

A " mnot sure, wthout |ooking at the
books.
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Q Can you estimte what the yearly revenues
were for Sharp Printing in the year 20077?
A In 2007? 1'd have to | ook at the books,

to be honest with you.

Q Was it nore than $5, 000?

A Yes.

Q Was it nore than $100, 0007

A No

Q Was it nore than $20, 000?

A Yes.

Q Sane |line of questioning with respect to

2008. Do you know what the revenues were for Sharp
Printing in '08?
A Are you asking nme what we reported or

what we nade and put into accounts for equipnent?

Q ' m aski ng you about revenues.

A Total sal es?

Q Tot al revenues.

A In two thousand...?

Q 2008.

A |'"d have to go back and | ook.

Q Can you estimate what they were?
A No, because | wasn't there.

Q Do you know how many custoners the
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conpany had in 20087

A W had a few, | know that. | don't know
how many. M ke was handling it and it got nessed
up.

Q What types of custoners did Sharp
Printing have in 2007 and 20087

A What ki nd of custoners?

Q Right. Wat did you do?

A We printed on t-shirts. W printed on
CDs. W printed on anything that wasn't wet. W
printed on glass, all different stuff.

Q Were there any full-tinme enpl oyees of
Sharp Printing in '07 and ' 08?

A In '07 and ' 08, no.

Q Just the owners?

A Just the owners.

Q Did all the owners operate the business?
A Yes.

Q I ncl udi ng your brother?

A Yes.

Q What were the yearly revenues of Sharp

Printing in 20097
A | don't know.

Q What about 2010, do you know?
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A No.
Q When did Sharp Printing start selling its

equi pnent ?

A | put up the ad in August. | think
August. | mght be off by a nonth or twod. August
of 2011.

Q Did you sell any equipnment prior to
August 2011?

A No.

Q What type of equi pnent did Sharp
Printing, Inc. have or own?
A Mostly textile screen printing equi pnent,

but we had other screen printing stuff too. Paper.

Q Where was the equi pnment | ocated?
A My hone.
Q Did you require a license to conduct this

busi ness out of your hone?
A. W had what was called a tenporary --

we're in arural area so we didn't have to have

t hat .

Q In any event, you didn't have a |license,
correct?

A We had a license to do business there,
yes.
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Q In that | ocation?
A Yes.
Q Did custoners ever cone to the shop?
A Yes.
Q Do you recall how many custoners the
busi ness had in 20107
A Not in 2010.
Q Was it nore than five?
A Yes.
Q Was it nore than 1007
A It mght be around that. | don't know,

specifically.

Q In 2010 you nmay have had 100 custoners
that you did t-shirt screen prints for?

A Possibly. |I'mnot saying that is the
nunber, but it's possible.

Q Did Sharp Printing have any custoners in
20117

A M ke was finishing up one custoner's
thing in the spring of 2011, yes. W don't -- ['I|
give you -- we don't typically get nmuch work between
January 1st and the first warm days of Spring. W
sell t-shirts and not a | ot of people buy during

that period. They just don't.
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Q You did not earn a salary from Sharp

Printing, correct?

A No.

Q You did not earn an hourly wage, correct?
A No.

Q | think your interrogatory answers

i ndicate you didn't take a profit or a draw,

correct?

A Correct.

Q How nmuch, if any, noney did you earn from
Sharp Printing in 20117

A Can | ask how to define that? In 2011 |

didn't pull any.
Q Did you earn any incone what soever from

Sharp Printing in 20107

A | don't think so.

Q You were down in Florida for '07 to 20107

A Sonetinme in early 2010, yes.

Q Did you earn any incone from Sharp
Printing from 2007 to 20107

A No.

Q Were you working in Florida?

A No.

Q Is it fair to say you were unenpl oyed
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from 2007 to 20107

A Yes. | was not officially collecting
unenpl oynent .

Q You weren't an enpl oyee of any business
or working for any individual, correct?

A | did do sone work for Mark. | did sone
travel ing back and forth fromFlorida to Illinois
back and forth during that tinme. Wen | was up
here, | did do sonme work for Juskie Printing. Not
much, though.

Q VWhat is Juskie Printing?

A Juskie Printing is another one that | had
| isted as an enployer in the underlying case.

Q What are they?

A Anot her print broker.

Q Where are they | ocated?

A | don't know the exact address, but it's
of f of Chicago Avenue off of 355 going south.

M5. WLLIAMS: | think he's asking what city.
BY THE W TNESS:

A | don't know how the cities break up down

t her e.
BY MR FLYNN:

Q Sonewhere in the western suburbs of
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Chi cago?

A Yes.

Q How | ong did you have a relationship with
Juskie Printing?

A Since the early 2000s.

Q What type of printing did Juskie do?

A O fset, nostly.

Q What does that nean?

A Prints on paper.

Q Did you have a set schedule at any tine
wor ki ng for Juskie?

A | don't know what you nean by "a set
schedul e. "

Q Did you have a particul ar nunber of hours
per week?

A No. The jobs | got were project based.

Q How many projects did you have from 2007

to 2011 for Juskie?

A Probably a few hundred quick little
t hi ngs, yeah. At |east.

Q Do you know what you earned from worKking
at Juskie in 20077

A Not wi thout |ooking at the returns, |

don't know of f hand.
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Q How often were you in the Chicago area in
20077
A | didn't |leave here until, | want to say,

August or Septenber of 'O07.

Q And then thereafter?

A | was not back that year.

Q You didn't work for Juskie in 2008,
correct?

A | m ght have done sone stuff.

Q You' re not sure?

A |'d have to go back and | ook.

Q Were you in Florida?

A Part of the tinme, yeah.

Q How often did you cone back and forth
bet ween - -

A About every three nonths | tried to get

back up here.

Q For how | ong?

A Sonetines a few weeks. Sonetines a
nont h.

Q Did you conme back and work or did you

take care of other things?
A If I'd let Mark know | was back, "I've

got sonething for you or | don't."
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Q Who i s Mark?
A Mar k owns Juskie Printing.
Q | think your interrogatory answers
I ndi cated from 1999 t hrough 2006 you were enpl oyed

in a barter situation; is that right?

A Wth Mark, yes.
Q What does that nean, exactly?
A Vel l, he would owe ne noney and he woul d

give me printing equi pnment instead of cash.

Q He owed you noney for working for hinf

A Vel l, he owed both Sharp Printing and ne,
personal ly, noney. They are two different things.
But he woul d just pay by saying, hey, |'ve got this
or I've got this paper cutter or this or that. It
was a barter.

Q So you worked for himfrom 1999 to 2006

but did not earn any incone in the traditional

sense?
A No noney changed hands.
Q He gave you things to pay you for
proj ects?
A Correct.
Q You gave a deposition in the underlying

case on January 24, 2013. Does that sound right?
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A If it says it on there, yes.
Q You took an oath that day?
A Yes.
Q You told the truth?
A | tried to, to the best of ny know edge,

on that day, yes.

Q You told the truth in response to all of
t he questions that day, correct?

A | tried to, yes.

Q You testified you were | ast enpl oyed

prior to the accident in May of 20117

A That woul d be with Juskie, yes.
Q It's accurate --
A Actually, | wasn't enployed. | was a

1099 so | was sel f-enpl oynent.

Q When in May did you stop working for
Juski e, whether it be as an enpl oyee or an
I ndependent contractor?

A | believe it was the end of May.

Q Then fromthe beginning of June until
your accident on June 28, 2011, you were not
enpl oyed; is that an accurate statenent?

A Correct.

Q You were not even acting as an
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| ndependent contractor for any business fromthat

period of tinme, correct?

A Not during that nonth, no.
Q Your deposition testinony from2013 is
typed up on 175 pages. | don't intend to go back

over each of those details.
A kay.
Q It's fair to say you were injured, your

armwas injured on June 28, 2011, correct?

A Correct.

Q Whi ch arm was that?

A My right arm

Q As a result of the injury, you hired the

Popovich law firmto explore a recovery in the case?

A | hired themto represent ne, yes.

Q You hired themto represent you and file
a |l awsuit agai nst David Gagnon who was operating the
chai nsaw that injured you, correct?

A He was one of them yes.

Q " masking you if you hired himto --
listen to the question, please.

Davi d Gagnon was operating the chai nsaw,

correct?

A. Correct.
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Q No one el se was operating the chai nsaw?
A Correct.
Q You al so hired Popovich to sue Bill and
Caroline McQuire, correct?
A Correct.
Q They were the | and owners where your
acci dent occurred?
A They did own the | and, yes.
Q The accident occurred at their house,
correct?
A Correct.
Q This was in the backyard, so to speak?
A Yes.
Q Hans Mast was the primary handling
attorney at the Popovich firmfor your case?
A That's who | nmet with, yes.
Q Did any other |awer conmmunicate with you
whi | e Popovi ch was handling your case?
A The | ady who sat in on ny deposition.
Ms. Freeman | think it is. |'mnot sure about that.
Q General |y speaki ng, Hans Mast, though,
was the primary handling attorney?
A Yes.
Q Bef ore you hired the Popovich firmin My
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of 2012, is that the correct tine period?
A | don't think so. | don't think they
filed it until then, but I mght be wong. |[|'d have

to go back and | ook.

Q Was there a retai ner agreenent executed
in May 20127

A | don't think | paid a retainer.

Q Did you execute an attorney engagenent

agreenment in My 2012?

A | believe it was nmuch earlier than that.

Q You only executed one engagenent letter
or engagenent agreenent w th Popovich, correct?

A Yeah.

Q Bef ore you executed or cane to an
arrangenent w th Popovich, had you tal ked to any
ot her | awyers about investigating --

A One.

Q Let nme finish the question.

-- investigating or filing the |awsuit?

A. Yes.
Q Whio was t hat?
A | went back to the sane firmthat handl ed

the car accident for nme years earlier.

Q What was the name of that firnf
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A They changed nanes when | went back
there. It was Wiss -- | have to go back through

paperwor k and get you the actual nane.

Q They are known as a personal injury firm
is that right?

A Yes.

Q Wiy did you not hire themto take your
case?

A The man who handl ed ny case previously
Wi th the car accident was no longer with the firm
and they said go find sonebody el se.

Q "' mnot sure what one has to do with the
ot her .

A | don't either. | just said okay and |

went and found sonebody el se.

Q Did you neet with an attorney at that
firnP

A Yes.

Q Did you tell them what happened with your
I nci dent ?

A Yes.

Q They told you that they did not want to

take the case; is that right?

A Yes.
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Q
A
Q

case?

> O > O >

Q
Gagnon and
right?

A

Q
correct?

A
revi ew.

Q

A

Q

interactio

They declined the case?
They declined the case.

Did they tell you why they declined the

No.

You next went to the Popovich firnf

Yes.

They took the case?

Yes.

They, ultimately, filed a |l awsuit agai nst

the McGQuires on May 15, 2012; is that

Yes.

You reviewed the | awsuit and approved it,

| didn't -- | never got anything to

Did you ever read the |lawsuit?
No. | was never given any paperworKk.
Back to the incorporation of Sharp. What

n did you have with corporate | awers when

they were first retained?

A
Q

Mc Andr ews?
Correct.
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A What rel ati onshi p?
Q What experience did you have wth

McAndrews when you first retained thenf

A He was good.

Q How often did you neet with himor speak
to hinf

A Once a year.

Q Did he file corporate returns or other

docunents for the conpany?

A No. | had to file them He just nmde
sure they were all done right, | believe.
Q Have you ever had occasion to hire a

crimnal |awer?

A | didin 1990. M nom and dad had to
hire one. Not ne.

Q Did you hire a crimnal |awer for your

nom and dad?

A No. They hired one for ne.
Q Who was that?
A G ve nme a second. You're digging back

far in my menory. Driscoll was the |ast nane.

Q This was a McHenry County-based cri m nal
| awyer ?
A No. Des Pl aines.
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Q What was the general nature of the reason

for the need for a | awer?

A Drug possessi on.

Q Were you convicted of it?

A Yes. | pled guilty.

Q That was a Cook County case, then?

A No. It was a McHenry County case.

Q The | awer was in Des Pl ai nes, though?
A Yes.

Q But he represented you in MHenry County

in crimnal court?

A Yes.

Q Thr oughout the case you net with the
| awyer ?

A A few tines.

Q Wi | e Popovi ch represented you in the

underlying personal injury case, did you ever
communi cate with any other |awers about your case?
A At the end, yes.
Q Popovi ch wi thdrew sonetime in March 20157
A Correct.
Q And Brad Bal ke entered his appearance on
March 19, 2015. Does that sound correct?

A That is correct.
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Q Popovi ch al so withdrew that day, right?
A | don't knowif it was on the sane day.

I'd have to | ook at the paperwork.
Q Besi des M. Bal ke, had you tal ked to any
ot her lawers towards the end of the relationship

wi t h Popovi ch?

A Yes.

Q How many?

A Hundr eds.

Q Hundr eds of | awers?

A "' mnot kidding. Yes.

Q Did you ask those | awers to take your
case?

A | asked themto reviewit.

Q Did any of themtake the case?

A No.

Q They all reviewed it, though?

A Yes. Mbst took the tine to reviewit.

Q Did any of themtell you why they didn't
want to take the case?

A There were different reasons | got from
various. Sone people just didn't get back to ne and
sone people wote ne letters. | think | gave you

sone of those. But | got various reasons back from
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att or neys.
Q | don't recall seeing any | awers, but |

woul d ask you to search for those.

M5. WLLIAMS: W'Ill search for those. 'l
make a note.
BY MR FLYNN:

Q As you sit here, do you recall the basis
for any attorney declining to take your personal
I njury case over from Popovich?

A Say that again.

Q As you sit here today, do you recall any
of the reasons why any attorney declined to take
your personal injury case over fromthe Popovich

firne

A Yes.
Q What were those reasons?
A | remenber a few One | was | ooking at

| ocal | awers in McHenry County and | was told
like -- | can nanme them M/ sister was married to
hi m

Anyway, | was told if Tom Popovich says
you don't have a case, you don't have a case and
we're not even going to look at it. That | got a

ot of it.
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Q That's one reason. Any ot hers?
A That | got locally a lot of. As |

started to work away fromlocal further out finding
attorneys, the thing was your decision to settle
wth the McQuires was a m stake and we don't take it
because of that.

Q Who said that?
Sal Ferris.
When did you speak to Sal Ferris?
| don't know the exact date.

When did he --

> O > O >

He wasn't the only one.
Q When did he say that to you, that you

just described?

A He said it in aletter and he said it on
t he phone and he sent nme an e-mail, | think. |
don't renenber the ways that he contacted ne. 1|'d

have to go back and | ook.

M5. WLLIAVS: We'll find it.
BY MR FLYNN:

Q Besi des Sal Ferris, can you recall any
other attorney, specifically, that told you they
woul dn't take the case because of your settl| enent

wth the McQuires?
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A Yes.
Q Who was that?
A There was at |east three firns downtown

here right near the Daley Center that | canme down to
see and | don't renenber their nanes, but they -- |
got the sanme thing out of all three of them

Q Did any of the | awers give you any ot her
reason for declining your case?

A Mostly it was because they knew Popovich
or it was the McQuire settlenment.

Q Did any | awer tell you that they didn't
want to take your case because there was
guestionable liability agai nst David Gagnon?

A No.

Q Did any | awer tell you that there was
guestionable liability against the property owners,
the McQuires?

A No.

Q W' re junpi ng ahead, but did you have
different | awyers that handled a binding arbitration

or binding nediation for you in the underlying case?

A Yes.
Q Thei r nane was Baudi n?
A Yes.
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Q Wiy did Brad Bal ke not handl e the binding

arbitration?

A. | fired him
Q When did you fire Brad Bal ke?
A |'d have to | ook at the dates. |'m not

sure, exactly.

Q Way did you fire hinf

A Because he forced ne to undergo the exact
medi ati on at the McHenry County court in front of
Judge Meyer that Hans Mast set up that |

specifically said no to.

Q Wien was this nediation?

A |'"d have to | ook at the dates again.
Q Was it a pretrial conference?

A Yes.

Q You actually attended this pretria

conf erence?
A Yes, | did.
Q VWhat happened?

A | said no.

Q You said no about what?

A They offered an anobunt of noney and |
sai d no.

Q The defendants of fered an anmount of
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noney?

A Yes.

Q Was this before or after the McQuires
settled out of the case?

A They were settl ed.

Q So there was an offer of settlenent from
Davi d Gagnon or his insurer?

A Yes.

Q Do you recall what that anount of noney
was ?

A $50, 000.

Q You refused the offer?

A Yes.

Q Wiy did that cause you to fire
Brad Bal ke?

A He woul dn't take it any further than that
and he agreed to when | hired him He agreed that
that was not going to be the end of it and then he
changed his tune, and | said, you know what -- and
the other thing was, | finally got through to the
Baudi ns who | wanted to take the case because they
had helped ny famly -- his dad helped ny famly
many eons earlier.

Q Did you ever talk to Brad Bal ke about the
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liability or lack of liability by the McQuires, the

property owners in the case?

A | don't think so. W were on the Gagnon
case.

Q You didn't discuss the McQuires?

A There may have been a word or sonething,

but that's not what he was there for.
Q He never gave you an opini on one way or

t he ot her whether the settlenment was appropriate?

A | don't believe Brad did, no. Like I
said -- | don't think he did.
Q At sone point after your accident did you

hire the Daley Disability Law Firnf

A Yes.

Q Was that for --

A | didn't hire.

Q | know you're anticipating what |I'm
sayi ng.

A | was trying to correct nyself. | did
not hire.

Q Either way, let ne try to get out ny

question before you raise any kind of response, just
so she can take down --

A Count before | answer.
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Q That's a good i dea.
Did you ever retain the Daley Disability

Law Firnf

A NO.

Q Did you have any relationship with Dal ey
Disability --

A Yes.

Q -- Law? Let ne finish it before you
answer. | know you're anticipating what you think

|"mgoing to say, but it mght not conme out the way
you think. Either way, she can't take down both of
us tal king over each other.
What relationship did you ever have with

the Daley Disability Law Firnf

A They stepped in as a substitute counsel
for the law firmthat | did hire.

Q You originally hired sonme other law firm

to represent you in connection with social security

di sability?
A Yes.
Q What was the nane of that original |aw --
A The |l ady's | adi es nane was

Mar gar et Bradshaw.

Q You term nated your relationship with her
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one way or another?

A No.

Q Wiy did Daley D sability Law substitute
in for her?

A | was told by -- I have to go back and
| ook at the conmuni cations exactly how it happened,
but | was told that, basically, they are going to be
taki ng over the hearing part of it. | don't know
why. | don't know whether they sub out work. |
don't know how it works.

Q Wuld it be fair to say that you first
retai ned Ms. Bradshaw in 2012 sonetine?

A |'"d have to go back and | ook.

Q s that approxi mately when you applied
for social security?

A It sounds like it.

Q The Daley Disability Law Firmcane in

sonetine in 2012 as wel | ?

A | don't know exactly when. | don't know.
Q Wuld it be 2012 or 2013?
A | know that they were there and -- | know

that sonething had to be signed when we went in for
the hearings. Margaret Bradshaw had to sign

sonething for the judge allowing Daley Disability to
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represent ne at the hearings. | don't know when
exactly they got involved. That's behind the
scenes. | didn't have anything to do with that.

Q Did you file for bankruptcy while your
personal injury case was pendi ng?

A Yes.

Q When did you file for bankruptcy?

A |'d have to | ook at the paperwork again,
but | don't believe that was until, | want to say,
about eight or nine nonths, but |I'm guessing, after
the McQuire settlenent.

M5. WLLIAMS: The question was what nonth and
year.

BY THE W TNESS:

A | don't know exactly. |'d have to go

back and | ook at the paperwork.
BY MR FLYNN:
Q Did you hire a | awer to represent you in

a bankruptcy?

A Yes.
Q Who was that | awer?
A David Stretch.

M5. WLLIAMS: [|f it helps, we can stipulate to
the date the bankruptcy was fil ed.
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MR. FLYNN:. That's fine. | think we' ve got
sone e-mails that may reflect when it was. | just
wondered i f he knew of f hand.
M5. WLLIAMS: | can stipulate, at |east, that
it was 2014.
BY MR FLYNN:
Q You filed for bankruptcy while the
Popovich firmwas still representing you --
A Yes.
Q -- in the underlying case, correct?
A Yes.
Q Sonetinmes I'lIl still pause in ny question

so if you could please pause before you answer.
In the underlying case you answered

written discovery; is that true?

A | believe so.

Q Then you later testified at your
deposition January 24, 2013, correct?

A If that's the date, yes.

Q Utimately, David Gagnon was al so

deposed, true?

A Yes.
Q Were you present for his deposition?
A No.
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Q Did Caroline McGuire give a deposition in
t hat case?

A | believe so, yes.

Q Were you present for that dep?

A No.

Q What about Bill MQuire's deposition?

A | was not present.

Q Did you e-mail back and forth with
Hans Mast a fair anount during the Popovich firms
representation of you?

A By "fair anount,"” what do you nean?

Q Did you regularly e-mail with Hans Mast?

A Yes.

Q Those e-mai|l communi cati ons have all been

produced in this case?

A Yes.

Q On to the exhibits. This will be 1.
(WHEREUPON, a certain docunment was
mar ked Exhibit INo. 1, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:
Q Let ne show you what's been marked as
Exhibit 1. These are one set of your Answers to

Interrogatories in our case, the current | egal
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mal practice case you filed agai nst the Popovich firm
and Hans Mast.
Do you recogni ze this docunent?

A Yes.

Q W' ve been providing you with various
copies of the signature page in the case that's been
back and forth between ne and your counsel.

| don't, frankly, knowif this
verification that's attached is the one that went
wth this docunent, but I'll just ask you, for the
record, if these are your answers, that's your
signature, and that this verification is accurate?

A That is ny signature on there, yes.

Q What was the e-mail address you used

In the comuni cation with Hans Mast ?

A Primarily it was pdul berg@ontast. net.

Q. H s address was hansmast @ontast. net ?

A And he switched it to até&t.net.

Q Did you use sone other e-nmail address as
wel | ?

A | may have accidentally e-nmailed hima

couple of tinmes froma Yahoo account.
Q I n answering discovery in our case, the

| egal nal practice case, did you search through both

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020
DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH 49

of those e-nmmil accounts of yours?

A | no | onger have the Yahoo account.

Q Did you search through the Contast
account ?

A Yes.

Q Did you search for PDFs or attachnents to

those e-mails that you produced?

A Everything that | got, | turned over. |
had converted the e-mails to PDFs because Contast
started purging the e-mails after so nany years, SO
| turned themall into PDFs.

M5. WLLIAMS: The question was what did you
search in your in box.

BY THE W TNESS:

A What did | search?
BY MR FLYNN:
Q Let nme ask you a different question.

You produced e-mails in this case?
A Yes.
Q You turned e-mails into PDFs and sent
themto your lawer; is that right?
A Yes.
Q Sone of the e-mails | reviewed have an

icon that indicates there was a PDF or sone ot her
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attachnent to the e-nail. Do you understand that?
A Yes.
Q Did you produce the attachnents to each

of the e-mails in this case?

A W went through that. | produced the
attachnents that | still had.

Q There were sone that were not avail abl e,
correct?

A Yeah. Wen | |ooked at them 99 percent

of themwere already part of sonme other docunent
that we turned over. | think 100 percent of them

Q At sonme point in time while Hans was
handl i ng your case, did he start to communicate with
you relative to his analysis of the McQires’
liability in the case?

A Yes.

Q Did he start to generally advise you that
he didn't believe that there was a strong case for
liability against the McQuires?

A Yes.

Q Is it fair to say that Hans' opi nion was
that the McQuires did not have liability in the case
because they did not control the work that

Davi d Gagnon was doi ng?
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A Yes.

Q That's generally a fair summary of Hans'
opi ni on?

A Not quite exactly those words, but yeah.

Q The McCGuires' liability as property
owners was questionabl e because based on Hans'
anal ysis of the evidence, they did not control the
wor k or the manner of work of David Gagnon on the
date of the accident; is that a fair sumary?

A Depends on which tinme he said that.

Q Did he say things |ike that over and over
agai n?

A He did say things |like that, yes.

Q Again, | don't want to go over the facts

you already testified to wwth regards to the date of
the accident. At sone point in tine was

Wlliam MQ@ire swming in the swi nm ng pool ?

A Yes.

Q Was that an above ground pool or --

A Above ground.

Q Was there a fair anount of tinme during

the day that M. MQ@iire was inside the house
wat chi ng tel evision?

A Maybe -- he went inside the house for

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

52

probably about 45 m nutes before the accident
happened. | don't know that he was wat chi ng
t el evi si on.

MR. FLYNN: Let's mark the next exhibit as 2.
(WHEREUPON, a certain docunent was
mar ked Exhibit INo. 2, for
i dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Showi ng you what's been marked as
Exhibit 2, which is an e-mail chain including
e-mails from Novenber 18, 2013, are these e-mails
bet ween you and Hans Mast ?

A It looks like it, yes.

Q | think the time stanps on these e-mails
go fromthe bottom which would be page 2, to the
top of the first page, correct?

A It's backwards, yes.

Q In the original e-mail at 1:28 p.m, did
Hans Mast relay to you a $5,000 settlenent offer
fromthe MCuires?

A. Which -- where are you at?

Q We're on Exhibit 2, which is also | abel ed
as Bates | abel POP 181. At the bottom of the page,

does Hans relay to you a settlenent offer for
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$5, 0007

A Yes.

Q He was telling you that the MCuires'
attorney offered to settle the case for $5, 000?

A Yes.

Q Did you have an understandi ng that that
was a settlenent just for the McQiires, not
I ncl udi ng David Gagnon?

A Yes.

Q In the e-mail Hans says, quote, "As we
di scussed, they have no liability in the case for
what Dave did as property owners. So they wll
| i kely get out of the case on a notion at sone
poi nt, so ny suggestion is to take the $5,000 now. "

Is that an accurate readi ng?

A O that sentence, yes.

Q Is it fair to say that he suggested that
you take the $5,000 but didn't force you to take it?

A It says, "So ny suggestion is..."

Q Then did you respond to the e-mail?

A Yes.

Q Hans replied again at 8:07 p.m that sane
day, right?

A

Yes.
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Q He said, "Paul, whether you like it or
not, they don't have a legal liability for your

I njury because they were not directing the work."
Is that right?

A Part of it, yes.

Q Was ny prior summary of Hans' | egal
analysis a fair summary in view of these e-nmails and
his opinion that he relayed to you?

A | think it went further than this, and
ot her things, but yes.

Q As far as these e-mails, |'ve
accurately --

A. This e-mail, yes.

Q What else did he tell you about the
McCGuires and why he didn't think they woul d be found
|iable in the case?

A |"m pulling out of nenory because | can't

guote which docunent it's off of.

Q That's what we're here for.
A | can only give you the gist.
Q "Il ask you for the exact | anguage, but

If you don't have it --
A At one point he defined what an

| ndependent contractor is for ne and he said that
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Davi d was an i ndependent contractor and that the
McCGuires weren't |iable because they had hired
sonebody outside even though it's their own son,
he's an adult, outside to do the work and that they
weren't responsible.

Q By the way, how old was David at the tine
that this accident occurred?

A I"'madding. If I was 41 -- | don't know
what his birthday is, but |I'massum ng he woul d be
44, 45,

Q Is it fair to say that there were two
40- pl us-year-ol ds, a 41- and a 44-year-old trinm ng
trees wwth a chainsaw in David's parent's backyard
t hat day, correct?

A | was not using it. There was one
44-year-ol d using a chai nsaw.

Q You, the 41l-year-old was hol ding sone
branches for hin®

A Yes. Just before the accident, yes.

Q Up until this point in tinme when Hans is
providing this legal analysis to you, you had a fair
nunmber of occasions to interact with | awers, as
we' ve di scussed today, correct?

A At this point, the only |awer that I
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interacted wth was the first one.

Q |"mtal king about in your lifetinme. You
had a corporate | awer, you had a crimnal |awer,
anot her personal injury |awer --

A | didn't hire --

Q Let nme finish. You had experience with
| awyers representing you up to this point in tinme?

A Yes.

Q Did you have an understandi ng t hat

| awyers eval uate cases differently?

A Yes.

Q And judges eval uate cases differently?

A Sure. That's fair.

Q Wuld it be fair to say that sone laws in

our country are clearer and sone are open to
I nterpretation?

A | think all of them are.

M5. WLLIAMS: Objection. Calls for
specul ati on.

I f you understand the question, you can

answer it.
BY MR FLYNN:

Q Wul d you say, for exanple, that the tax

code is alittle nore clearcut than conmon | aw
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that's created by cases and case precedent?

A ["'mnot real famliar with tax law |
have accountants for that.

Q How about an easier question. The stop
sign neans that you stop, and if you go through it,
it's pretty clear that you're liable for a traffic

vi ol ati on?

A "Il agree with that.
Q The legal liability for a property owner
inlllinois mght be alittle nore conplicated; is

that a fair statenent?

A | don't know.

Q Wuld it be fair to say, in your opinion
or your knowl edge of the |aw, the property owner
Isn't necessarily |iable because sonebody is injured
on their property?

A Are you tal king about what | know now or
what | knew back when this was?

Q At any tine.

A What | know now is in the circunstances
that we were in, they were very |iable.

Q |"mjust asking if -- just because
sonebody is injured on a property owner's property,

they are not necessarily liable, correct? Oher
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factors are required too.

M5. WLLIAMS: ['mgoing to object for -- he's
not an expert and can't testify to |l egal analysis.
BY MR FLYNN:

Q As you sit here today, do you know
whether a premses liability case involves nmultiple
factors to prove liability against the property
owner ?

A | don't know 1'd say that's fair.

You' re asking the wong person for that.
Q It was Hans' opinion that the McQuires

did not control the work based on the evidence,

correct?
A In ny opinion?
Q That's not what |' m asking.
Was it Hans' opinion --
A | can't --
Q Let nme just finish.

Did Hans tell you that it was his opinion
that the McGQuires were not |iable because they did
not control the work?
A He said that right there, yes.
Q Do you believe that he truly felt that

way? That was his | egal opinion?
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A Do you want the Monday norning
quarterbacki ng version or at the tinme?

Q ["'masking if at that tinme you felt that
he truly believed that the McGuires did not have
liability?

A At the tine | trusted him yes. | hired
himto represent ne, and yeah.

Q You believed that he was relying his

honest |egal opinion to you at that tinme?

A Yes.

Q I ncl udi ng on Novenber 18, 20137

A Yes.

Q You did not accept the settlenent offer

of $5,000 that he relayed to you on that day,

correct?
A. Correct.
Q Did you ultimately neet with Hans to

di scuss the settlenent offer?

A | think it was the day before this, but
["'mnot sure. It was either the day before or the
day after.

M5. WLLIAMS: | think the question was, did
you neet with him at all, not the date.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

60

BY THE W TNESS:
A. Yes.
MR. FLYNN: Can we mark this as Exhibit 3,

pl ease.
(WHEREUPON, a certain docunent was
mar ked Exhibit INo. 3, for
i dentification, as of 02/19/2020.)
BY MR FLYNN:
Q Showi ng you what's been marked as

Exhibit 3. Do you recognize this nmenorandunf

A Yes.

Q You may have seen it fromthe docunent
production that we nmade in this case. This is a
menor andum dr aft ed by Hans Mast, which purportedly
menorializes a neeting that he had with you on
Novenber 20, 2013.

Does this refresh your nenory as to when
you met with himor if you net with hinf

A I f he took the nmenorandum on the sane
day, then sure.

Q In the neno Hans says, "I net with Pau
and his friend."

Do you see that?

A Yes.
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Q
person --

A.
Q

case?

> O > O >

Q

privil ege purposes, but can you tell ne how Tom Kost

Did you neet with Hans and sone third

Yes.

-- at or about this tinme regarding the

Yes.

Who was that friend?
Tom Kost .

Wio i s Tom Kost ?

My brot her.

Not that it matters necessarily for

I s your brother?

A
Q

W have the same nbom

He was with you and observed the neeting

bet ween you and Hans?

A
Q

di scussed,

A
Q

opinion as to the questionable liability about the

McQuires --

Yes.

The $5, 000 settlenent offer was
correct?

Yes.

At that tine did Hans, again, relay his

strike that.

Did he relay to you his opinion about the
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guestionable nature of the McGuires' liability?

A At the neeting with Tom yes.

Q He advi sed you they maintain they were

not directing Dave's work. That was the MCuires'
position, correct?

A | don't know that he stayed on that at
that neeting. At different tinmes he gave different
reasons.

Q The next |ine says, "Paul maintains the
McCGuires controlled everything that Dave was doi ng."

s that an accurate reflection of your

opi ni on?
A Yes.
Q As you sit here today, do you know if

that statenent is consistent with your own
deposition testinony fromthe underlying case?

A Yes.

Q We'll cone back to that. D d you tel
Hans that you wanted to read the depositions of the
McCGui res and David Gagnon's depositions?

A Say that again.

Q Did you tell Paul that you wanted to read
t he depositions of the Mc@iires and Dave Gagnon's

depositions?
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A Did | tell Paul?
Q |"'msorry. D dyoutell Hans that?
A That | wanted to read the McCGuires and

Davi d Gagnon's depositions?

Q Yes.
A Yes, | did.
Q What was the purpose of your wanting to

revi ew t hose depositions?
A Hans had told ne that what they said in
their depositions neant that they had no liability.
Q You wanted to review the testinony to
det erm ne whet her you wanted to consi der the $5,000

settlenent offer; is that correct?

A Ri ght .

Q Did you do that?

A Eventual |y, yes.

Q Bef ore you accepted the offer?

A | think so.

Q So sonetine after this neeting on

Novenber 20, 2013 and before you accepted the
settlenent offer on January 29, 2014, did you review
t hose three deposition transcripts?

A "Il correct you. | did not accept the

of fer on January 20th. | signed a rel ease on
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January 29t h.

Q Fair point. D d you read the depositions
bet ween those two dates, Novenber 20, 2013 and
January 29, 20142

A. Yes.
Q Those are --
A | believe | asked him-- | don't know --

it may be alittle earlier because |I don't know t hat
| asked him before or after the neeting. | don't
remenber. |1'd have to go back in the e-nails to

gi ve the date.

Q Some point in time between those two
dates you read the deps?

A | may have asked for them before. |
don't know wi thout seeing the e-nmail. It was,
roughly, in the last quarter of that year, yes. O
the first nonth. | don't renmenber the first tine
that | asked to read them | don't renenber off the
top of nmy head.

Q At any point in tinme did you ever grant
Hans authority to nake a settlenent demand in the
case?

A No.

MR. FLYNN: Mark this as Exhibit 4.
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(WHEREUPON, a certain docunent was

mar ked Exhi bit No. 4, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been marked as
Exhibit 4. This is a copy of the original conplaint
in this instant case. It reflects a filing date of
Novenber 28, 2017.

Is this your original Iegal malpractice
conpl ai nt agai nst the Popovich firmand Hans Mast ?

A | believe so.

Q Did you review and approve the
allegations in this conplaint?

A For the nost part. | wanted to reword
sone things, but the |lawer, they do their thing.

Q At the tine you were represented by the

Gooch firmis when you filed this |awsuit, correct?

A Yes.

Q Directing your attention back to
Exhibit 1, if you still have it. |[If you could turn
to page 10.

The answer to Interrogatory No. 24
I ndi cates that on Novenber 4, 2013, Mast was granted

authority to investigate a settlenent but a specific
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dol I ar anmpbunt was never provided. Do you see that?
A He was verbally granted authority to

I nvesti gate, yes.
Q Who did you want himto investigate a
settlenment with?
A The McCuires.
Q Just the McQuires or the McGQuires and --
A He wanted to do it. | didn't. | said,
“I'f you want to | ook at that, go ahead.”
Q Did you grant himauthority to
I nvestigate a settlenent with David Gagnon as wel | ?
A | don't knowif | did or not, off the top

of ny head, but that would have been nuch | ater.
Q Eventually did you tell Hans that you
woul d agree to accept the $5,000 settlenent offer

fromthe McQuires?

A Eventually did | tell himthat?

Q Yes.

A Yes.

Q When did you tell himthat?

A | want to say just before Christnmas in

Decenber of 2013.
Q There's no doubt in your mnd that you

rel ayed your acceptance of the $5,000 settl enent
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offer to Hans Mast before Christmas Day, which would
be Decenber 25, 20137

A Ri ght .

Q Then did Hans mail to you a settl enent
rel ease by letter dated January 24, 20147

A l|"d like to see the letter, but yeah, |
bel i eve so.

Q | believe it's --

A | believe he had to mail it a couple
times because | didn't get it.

MR FLYNN: Let's mark [Exhibit 5.

(WHEREUPON, a certain docunent was

mar ked Exhibit INo. 5, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been narked as
Exhibit 5. ['lIl represent to you that this is a
copy of the second anended conplaint that you filed
in this case by your new | awers, your current
| awyers. |If | could direct your attention to
Exhi bit D attached to this Exhibit 5.

s Exhibit D a January 24, 2014 cover
|l etter fromHans Mast to you encl osing the general

rel ease and settl enent agreenent from defense
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counsel for

Caroline and Bill MGuire?

A That's what it says.
Q In the letter did he ask you to -- it
| ooks like it mght be a typo. It says, "Please

rel ease and return it to ne in the encl osed

sel f-addressed stanped envel ope at your earliest

conveni ence. "

A
rel ease --

Q
the letter

A

Q

A

Q
letter?

A
Q

Right, but | believe it was just a

It was all tied into one.

This letter is unsigned. D d you receive
unsi gned?

Did | receive this unsigned?

Yes.

Yes.

Have you ever seen a signed copy of this

No.

If | could direct your attention to the

next page of Exhibit D. |Is that page 1 of the

general release and settl enent agreenent?

A
Q

Exhi bit D?
Correct.

M5. WLLIAMS: Turn the page.
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BY MR FLYNN:

Q Is this what you received attached to the
cover letter?

A | don't think so. Let ne see. Yes, this
| ooks like it because it's got these things |
remenber .

Q When did you receive this letter and the
attachnent ?

A | would say | wote back on January 29th

and | probably got it that day, signed it and sent

It back.
Q The copy of the release is al so unsigned.
It's attached as exhibit -- part of Exhibit Dto

your second anended conpl ai nt .
Do you see the signature |ines and the
notary signature here that's m ssing?
A Yes.
Q s this the docunent that you signed and

sent back to Hans Mast?

A The docunent that | signed had ny
si gnat ur e.
Q I"'masking if this is the sane docunent

t hat you signed and sent back to hinf
A Yes.
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Q Ri ght now we don't have a signed copy. |
don't know that |'ve seen one in the case.

M5. WLLIAMS: Can we go off the record for a
second?

MR. FLYNN:  Sure.

( WHEREUPON, di scussi on was had
off the record.)
BY MR FLYNN:

Q Is there any doubt, in your m nd, that
Exhibit Dis the letter and attachnent that you
recei ved from Hans Mast?

A No. | believe that this is it.

Q You signed sone copy of this rel ease and
sent it back to Hans on January 29; is that correct?

A Yes.

Q You accepted the settlenent offer prior
to Christmas and presunmably defense counsel or Hans
drafted the settlenent rel ease and then Hans mail ed
it to you, correct?

A Yes.

Q At any point in tinme from Decenber 25th
until you received this settlenent release, did you
contact any |lawer to discuss whether it would be

appropriate to let the McQuires out for 5,0007

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

71

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH
A | believe | contacted Hans agai n.
Q Besi des Hans, did you talk to anyone
el se?
A No.
Q Was there anything preventing you from

seeki ng a second opinion fromsone other |awer at
that tinme?

A No.

Q Directing your attention to Exhibit E
attached to the second anended conpl aint, the second
anended conplaint, again, being Exhibit 5. |Is this

an e-mail fromyou to Hans on January 29, 20147

A This is the e-mail chain between ne and
Hans, vyes.
Q Down bel ow at the bottom of the page,

January 29 at 10:51 a.m, it appears that you were
guestioni ng Hans regardi ng sone of the |anguage in
the release, including social security disability
check boxes. Do you see that?

A Yes.

Q Hans responded to you and then at the top
of the page here at 1:59 p.m it says, "Ckay, it's
signed and in the mail."

A. Correct.
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Q What did you nean by that?

A | signed it and nmailed it.

Q Did you -- where did you mail it fronf

A My hone.

Q How did you do that?

A Put a stanp on the envelope and put it in

the mail box, put the flag up and waited for the

mai | man.

Q s the mail box attached to your hone or
is it --

A It's out on the street.

Q You wal ked down there and you put the
mail -- the envelope in the mail box, put the flag up
and --

A That is correct.

Q Your understandi ng of signing that

rel ease and sending it back to your |awer was that

you woul d agree to take the $5,000 settl enent,

correct?
A Yes.
Q Hans didn't deliver the letter to you

personally. He mailed it to you, correct?
A He mailed it to ne?

Q He mailed it to you.
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A Correct. U S nmil.
Q Do you recall an allegation in your

conpl ai nt or anended conpl ai nt or second anended
conplaint in this case alleging that you were
pressured or alleging undue influence by Hans in
urging you to accept the $5,000 settlenment fromthe
McGui res?

A Yes.

Q How is it, as you sit here today, can you
tell me how Hans unduly influenced you to accept the
$5, 000 settlenment offer?

A | don't know what Hans was thinking. How
did | feel influenced?

Q Undul y i1 nfl uenced.

Let nme put it this way. He didn't put a
gun to your head?

A No.

Q He suggested that you take the
settlenent?

A Correct.

Q He didn't force you to take the
settlenent?

A Correct.

Q It was your decision?
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A Correct.
Q You signed it and you sent it back to him

in the mail?

A Yes.

Q Aside fromyour e-mails with Hans on
January 29, did you call himthat day?

A | believe so.

Q Did you al so di scuss whether it was
appropriate to accept the McGQuires' $5, 000
settlenent offer at that tinme?

A Yes.

Q You deliberated on it and decided to take

it, correct?

A There wasn't much -- it was take it or
get not hi ng.
Q You had the opportunity to deliberate on

It, correct?

A For that day, yeah.

Q You had reviewed the transcripts of the
McQui re depositions and David Gagnon's depositions
in order to provide you with sone information in
order to determ ne whether to accept the settl enent
offer, correct?

A | believe | did try to read those, yes.
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Q Did you call Hans or e-nmail himand
question himwith respect to the evidence, the
testinony contained in those deposition transcripts?

A Yes.

Q What did you say to himand what did he
say to you?

A There were nmany conversations over the
phone and |'m sure sone through e-mails.

Q He continued to tell you that it was his
opinion that the liability on the McGuires is
guesti onabl e because they did not control
Davi d Gagnon's work that day, correct?

A It depends on which tine. Sonetines he
sai d because they didn't tell them how to squeeze
the trigger. It depends which tinme you are talking
about .

Q Again, there was nothing preventing you
from seeking a second opinion from sone ot her |awer
at the tinme you signed the settlenent rel ease and
sent it back to Hans, correct?

A Fromthe tine | received it, signed it
and sent it back?

Q Ri ght .

A No. It was a matter of hours. | got it
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t hat norni ng.
Q You decided to nail it that day, right?
A He needed it. He said now or you're not
goi ng to get anyt hing.
Q There was not hing preventing you from

seeking the advice of another attorney at that tinme?

A At that time it was tine. It was now or
not hi ng.
Q You were in the confort of your own house

when you received the letter, correct?
A Yes.
Q You had the ability to go find another
| awyer and ask themto discuss the case at that
time. You had done it hundreds of tinmes earlier --
strike that.
After the settlenment with the MCuires,

you continued to prosecute the case agai nst Gagnon,

correct?
A Yes.
Q Did you have an understandi ng as to what,

I f any, insurance coverage he had?

A Yes.
Q How nmuch was t hat ?
A VWhat tinme franme are you tal king about?
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Q What was your initial understanding as to

the limts on David Gagnon's insurance coverage?

A Hans Mast told nme he had $100, 000.
Q Was that in an e-mail?
A There were -- not initially, no, but

| ater on he reiterated that in e-mails, yes.

Q Did you, ultimately, learn that there was
sone additional anpbunt of coverage with respect to
Gagnon's policy?

A Long after Hans Mast was gone, not part

of the case.

Q How nuch was the coverage?

A The All state coverage, | believe, was
300, 000.

Q We'll tal k about the settlenent |ater,

but did you ultimately settle the case again Gagnon
for 300, 000?

A | believe it went to binding nediation.

Q WAs there an award of $300, 000 based on a
hi gh/| ow agr eenent ?

A Yes.

Q Is it fair to say that if Hans nade a
m st ake about the $100,000 in coverage, that that

was corrected and there was never any harm done as a
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result of his --

A No.

Q Explain to ne how you were harnmed by the
representation that there was $100, 000 i n cover age.

A You want ne to explain?

Q Yes.

A Had | known the value of the case, |
woul d have not filed for bankruptcy.

Q Explain to nme why one has sonething to do

wi th the other.

A s ny famly and ne going to dunp noney
into a black hole that we can't recover or is there
a light at the end of the tunnel where | can pay
t hem back.

Q At the tinme that you filed for
bankruptcy, had any settlenent offer been nade from
Davi d Gagnon or his lawers to you?

A At the tinme of when?

Q When you filed for bankruptcy.

A | don't think so. |'d have to check the
dates, but | don't think so.

Q As the case was progressing agai nst
Davi d Gagnon, were your doctors deposed?

A As the case progressed with David Gagnon,
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| believe they were deposed. | don't renenber. 1'd

have to | ook at the dates.

Q Di scovery continued on in the case?

A | believe one doctor was deposed after
the McQuire settlenent. |1'mnot sure, though.

Q Did Hans continue to represent you for

sone period of tine?

A Yes.
MR. FLYNN: |'Ill have you mark this as
Exhi bit 6.

(WHEREUPON, a certain docunent was

mar ked Exhibit INo. 6, for

i dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been nmarked as
Exhibit 6. Do you recognize this e-mail chain?

A Yes.

Q This is from Septenber 23, 2014. If we
go fromthe bottomup, it appears that Hans said to
you that he wanted to give you the option of finding
ot her counsel at this point if you really want to
take the case to trial, which | think ultimtely
w Il be necessary. Correct?

A Are we at "before | proceed" or "that's
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the very reason"?

Q "That's the very reason."

Is it fair to say he was suggesting you
find anot her counsel in the case at that point?

A Yes.

Q He al so said, "I just do not believe
strongly that defense counsel will offer nuch in the
way of settlenent.”

Do you see that?

A Yes.

Q That's his opinion regardl ess of what he
bel i eved the coverage |limts to be; is that a fair
st at enent ?

A Yes.

Q You responded to him he responded to you

and then you wote an e-mail to himat 8:25 p.m

t hat ni ght?
A Ckay.
Q Do you see that? D d you say, "First,

|"msorry that I'mnot a better witness to help
prove David cut nme with a chai nsaw'?

A Yes.

Q Did you start to | ook for other |awers

to help you in your case agai nst Gagnon at that
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point in tinme?
A. | believe | did, that sunmer. This is

fall, Septenber.

Q You had already started | ooking for new
| awyers?
A | believe that Hans had told ne to start

| ooking for a new |lawer in April of that year.

Q Did he say why?

A We'd have to read his thing. He says
why.

Q Do you recall why he said that to you?

A He did not feel that the case was

provabl e agai nst David. He did not feel the value
of the case was worth it. He did not feel --
actually, this is 2014. The dates are rough.

Q He thought the case agai nst David was
difficult, correct?

A Yes.

Q Have you ever described the case as a he

said, she said with respect to the facts of the

acci dent ?
A He described that to ne nmany tines.
Q Have you al so --
A And | used that back, yes.
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Q Have you ever described this case as a he
sai d, she said case?

A | may have. | don't know.

Q It is your word agai nst David Gagnon's as
to what happened and whose fault it was that day?

A That's what Hans explained to ne as what
t he probl em was.

Q Did you ever describe the accident as a

he said, she said?

A | don't think | called David a "she said"
or me a "she said.”" | don't know. R ght here | do.

Q What do you say there?

A | said, "I'"'msorry that I'"'mnot a better

Wi tness to help prove David cut me wwth a chai nsaw. "

Q He was denying that he even cut you,
correct?

A No, he never denied that.

Q What was your reason for witing this

sentence in that way?

A Because Hans said that he believed David
over nme.

Q Wth respect to what fact at issue?

A Hi s deposition versus mne. He said that

| didn't nake a good w tness.
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Q Wth respect to what points?
A Al of it. He was dunping ne and he was

comng up with his own excuses.

Q You and David were the only ones that
W t nessed this accident?

A Correct.

Q Based on your understandi ng of how t he
evi dence cane out in the case, would you agree that
there were differences with respect to the version
of events?

A Ch, yeah.

Q There were differences between what he
sai d happened and what you sai d happened?

A Ch, definitely.

Q Wuld it be fair to say, then, it would
be up to the trier of fact, whether it be a judge or
ajury, to determ ne who they believed?

M5. WLLIAMS: Objection. Calls for a |egal
concl usi on.

You can answer, if you understand.
BY THE W TNESS:
A | believe it would be up to a judge or

jury, sure.
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BY MR FLYNN:

Q At the bottom of Exhibit 7 you say,
"Bottomline Hans... do the best you can with what
you got."

["'msorry. | didn't mark this one yet.
My apol ogi es.
(WHEREUPON, a certain docunment was
mar ked Exhibit INo. 7, for
I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q Showi ng you what's been narked as
Exhibit 7. 1s this an e-mail chain between you and
Hans?

A | don't think it's a chain. | think it's
one.

Q Point is well taken. It's you witing to
Hans?

A Yes.

Q At the bottomit sounds |ike you had been

in the hospital with a mgraine and then you wote,

"Bottomline, Hans... do the best you can w th what
you got."
A Yes.

Q What did you nean by that?
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A He wanted to settle, and | can tell you

right nowthis letter was witten after a very

traumati c experience and -- let ne read it and
refresh nyself. I'mnelting down in this letter.
Q You said after a traumati c experience.

Are you referring to the bankruptcy filing fromthat
day?

A That, in conbination with m graines, yes.

Q David Stretch was your |awer that filed
bankruptcy for you?

A Yes.

Q Did you neet with M. Stretch and di scuss
t he bankruptcy process before you hired hinf

A. Yes.
Q How | ong did you neet with hinf
A | think | asked about it. | don't know.

It may have been a couple of nonths or a couple
weeks before it got filed. | wanted to |earn about
it.

Q Did you, ultimately, list the case

agai nst David Gagnon as an asset in your bankrupt

filing?
A Yes, | did.
Q I s that why the bankruptcy trustee becane
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i nvolved with the binding nediation?
A Yes.
Q Did you ever neet the bankruptcy trustee?
A Yes. The first one.
Q What was the nane of that person?
A The first one was Heeg was her |ast nane.

He-e-g, | think.
Q Again, we established that Brad Bal ke

becane your |awyer in the case on March 19, 2015,

correct?
A Yes.
Q Is it fair to say that your relationship

with Hans Mast was deteriorating over the fall and
begi nning of the winter of 20157

A | would say it had been deteriorating
| ong before that. You can see fromthe |ast exhibit
I"'mnelting down and it was al ready started
deteriorating.

Q By the tine you drafted Exhibit 7, had
you tal ked to other | awers about taking your case?

A | have to go back and | ook, but probably.
If he told ne to | ook at other |awers in April
before this, yes.

Q How many | awyers woul d you say you tal ked
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to between April and the tine you drafted this
e-mail on Septenber 267
A | couldn't count that high, probably.
Q Quite a few?
A Yeah.
Q Did any of themtake your case?
A No.

MR FLYNN: Mark this as [Exhibit 8.
(WHEREUPON, a certain docunent was
mar ked Exhibit INo. 8, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Showi ng you what's been nmarked as

Exhibit 8 Is this an e-mail fromyou to Hans Mast?

A Yes. It's an e-mail chain, yes.
Q On February 22, 2015 at 7:42 p.m you

wote to Hans, correct?

A Yes.
Q Hal fway down in that e-nmail nessage you
said, quote, "Now |I'mleft wondering... how hard it

Is to sue an attorney?"

A That is true.
Q You wote that?
A Yes.
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Q The next line you wote, "And yes, | am
and have been | ooking for soneone who will take this
case..."

A That is not in reference to suing the
attorney. That was in reference to the Gagnon case.

Q What did the reference to suing an
attorney nean?

A That was ne bei ng angry.

Q Wth Hans?

A Yes. | was seeing red.
Q You' re suggesting that you may sue hinf
A Yeah. | didn't know that | could. I'm

wonderi ng about it.
Q You, basically, nade a threat, whether it

be a veiled threat or an overt threat to sue him

correct?
A Yes.
Q You, ultimately, sued himfor |ega

mal practice, right?

A Yes.

Q s that what you had in m nd when you
wote this?

A No. This was about dropping Gagnon. The

mal practice i s about dropping the MQuires.
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Q This --
A W're talking -- this is 2015.
Q In this 2015 e-mail you are suggesting to

Hans that you may sue hi m because of the McQiire

settlenent; is that right?

A No.

Q Then what is it that you're saying to
hi nf

A That if he damaged the Gagnon case, |

didn't know if he did or didn't, and |I'mthreatening

because I'mangry. You can see, again, |'mnelting
down here. These are enotional outbursts, | guess.
Q Moving up the page a little bit also on

February 22, 2015 at 8:14 p.m, you say, "To be
honest, you took this case knowng it was ny word

versus his."

A Yes.

Q He said, he said, right?

A Yes.

Q Is that a fair characterization of the

case, your word agai nst David' s?
A That's how Hans kept describing it.
That's the way | put it back to him yes.

Q You didn't correct himor dispute his
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characterization, did you?

A. No. | used his characterizati on.
Q You agreed with it?
A He said -- howdid it go? W had

conversations between these e-nmails on the phone.

Then we would hang up and | would get angry and type

it inan e-mail, type whatever it was that bothered
me so he had it.

Q Let nme ask anot her question, if that's
okay.

Did you ever correct Hans if he call ed

this a he said, he said case? D d you ever say it's

nore than that?
A Do | ever say it's nore than that?

Q Did you ever correct hin? |f he said

it's a he said, he said case, did you say no, that's

not right?

A He said there's no wtnesses. | said,
"I"'ma w tness."

Q You're one of the hes. It's your word
agai nst David Gagnon's, as you said in this e-nmail?

A Yes.

MR. FLYNN: If | could have you mark that as
Exhi bit 9.
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(WHEREUPON, a certain docunent was
mar ked Exhi bit INo. 9, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q Exhibit 9, is that Brad Bal ke's
substitute appearance that was filed on March 19,
2015 in the case agai nst Gagnon?

A It looks like it, yes.

Q Back to Exhibit 5 which is the second
anmended conplaint. |If | could direct your attention

to Exhibit F. This appears to be a nore conplete
copy of another e-mail we just tal ked about. |Is
Exhibit F nore of the February 22, 2015 e-nail
chai n?

A l"'mnot sure if that's separate or the
sane. Onh, it looks like it.

Q At 7:20 p.m Hans wote to you and said,
"Paul, I can no |onger represent you in the case.
We obvi ously have differences of opinion as to the

val ue of the case."”

Ri ght ?
A Yes.
Q He says, "l've been telling you over a

year now the problens with the case and you j ust
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don't see them"™

Correct?
A That's what it says.
Q Qovi ously, a difference of opinion,
right?
A Yes. Are you talking about difference of

opinion as to the value or difference of opinion of
the problens within the case?

Q Let's go on. He says, "You keep telling
me how i njured you are and conpletely ignore that it
doesn't matter if you passed away fromthe acci dent
because we still have to prove that the defendant
was at fault. Wiile you think it is very clear, it
Is not. M guess is that seven out of ten tines you
will lose the case outright. That neans zero.
That's why |'ve been trying to convince you to agree
to a settlenent. You clearly do not want to."

Did | accurately read that?

A Just that part of that paragraph, yes.

Q So Hans is telling you that in his
opi ni on your case agai nst Gagnon you're going to
| ose it seven out of ten tines, correct?

A In this one, yes.

Q He' s acknow edgi ng that you may have a
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chance.

A | think |ater on he says nine out of ten.

Q In this e-mail he says seven out of ten
you w Il | ose.

A Yes.

Q He's recognizing three tinmes out of ten

you may win, right?

A | don't know what Hans is thinking.

Q Is that what he sai d?

A He says seven out of ten tines you | ose.
Q You understood that there are risks in

taking the case to trial that you could | ose?

A There are unforeseen risks, yes.

Q There are always risks, period, in taking
a case to trial?

A Yes.

Q Bef ore you hired Brad Bal ke and after
Hans told you he couldn't represent you, did you

talk to any other |awyers about taking your case?

A Yes.

Q How many?

A | can't tell you. A lot.

Q Did any of themtell you that they

woul dn't take the case because they didn't think you

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

94

coul d prevail agai nst Gagnon?

A No.

Q Not one?

A No.

Q What are the nanmes of any of the | awers

you tal ked to about taking your case over from
Popovi ch?

A | can't tell you w thout |ooking at
docunents who it was and what date it was, what it
was between these two.

Q | don't think docunents | produced woul d
hel p you in that regard.

"Il just ask you based on your nenory
the nanes of any |lawers you net wwth fromthe tine

Hans wote this February 22 e-mail --

A | believe --
Q Let ne finish.
A | believe --

M5. WLLIAMS: He has not finished his
guesti on.

THE W TNESS: Sorry.
BY MR FLYNN:

Q Fromthe tinme that Hans wote this

February 22 e-nmail and the tinme that Brad Bal ke
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enters an appearance on March 19. Just the nane of
any | awer you --
A | believe that Sal Ferris that | was

tal ki ng about was one of the |awers that | tal ked

to.

Q You' re not sure? You believe that he
was ?

A In between this tine and this tine?

Q Yes.

A | believe it's right around then.

Q VWhat type of |aw practice does Sal Ferris
have?

A | believe personal injury.

Q Did you ever talk to himabout taking

your case before that date?

A Before the date of this e-mail ?

Q Yes.

A I'"d have to look at it.

Q He wasn't one of the original attorneys

t hat you spoke with at the beginning of the case?
A No.
Q Fair to say once Bal ke entered his
appearance on March 19, 2015 that Mst and Popovich

were no | onger your attorneys, correct?
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A Wien Bal ke enters his appearance?
Q. Yes.
A | would believe that, yes.
Q. They were term nated and Bal ke st epped
I n?
A Yes.
Q Can you tell ne how the binding nediation

whi ch proceeded on Decenber 8, 2015 evol ved and cane
to be.

A | was ordered into it froma bankruptcy
court.

Q Wiy is that?

A | believe that the trustee put a notion
up. | don't know who did it. | assune it was the
trustee and the court ordered that it be put into

bi ndi ng nedi ati on.

Q Did you appear at the nediation?

A Yes.

Q Do you recall the nane of the nedi ator?
A Not off the top of ny head, no.

Q One of the exhibits to your second

anmended conplaint indicates it was retired Judge
Janmes Et chi ngham

A That sounds fam i ar.
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Q Do you recall how |long the nediation
| ast ed?

A Al | day.

Q Do you know if the parties submtted
nmedi ation briefs or statenents to the judge?

A | believe both sides submtted a whole
bunch of things.

Q The Boudi ns represented you in this
medi ati on?

A Yes.

Q Because you had fired Bal ke by this
poi nt ?

A Ch, vyes.

Q Directing your attention, again, to
Exhi bit 5, the second anended conpl aint and Exhi bit
G Exhibit Gis, apparently, a nenorialization of
the nmedi ation award. Do you see that?

A It's how the judge decided to break it
down, yes.

Q Do you see that there's an award for
future nmedi cal expenses of $200, 0007

A Yes.

Q Si nce that date of Decenber 8, 2015, have

you received any nedical treatnent relative to your
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injuries --

A Yes.

Q Let ne finish. Strike the question.

Since that date, Decenber 8, 2015, have
you received any nedical treatnent for your injuries
I ncurred on January 28, 20117

A You' re asking since the date of the
bi ndi ng nmedi ati on?

Q That's right.

A Yes.
Q VWhat nedi cal treatnent have you received?
A | do an ongoing with the neurol ogist for

t he dystoni a.

Q That's in your right arnf
A Yes.
Q Have you cal cul ated the nedical bills

that you' ve incurred since that day?

A No, | have not.
Q Are they anywhere near $200, 000?
A It depends if you calculate wth or
W t hout insurance. | know what | pay, but then I

have to pay for the insurance that pays for that.
Q How nuch have you paid out of pocket

since that date for nedical treatnent on your arnf
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A | don't know, offhand.
Q Was there any doctor that opined that you

woul d require $200,000 in future medi cal expenses?

A | believe so.
Q Whio was that?
A. | believe that was Dr. Patel. | don't

know t hat she said $200, 000. She was the doct or
that was handling it at the tine.
Q Did you di scuss your injury with the

medi ator at the nedi ati on?

A He did ask ne a few questions.
Q How nuch tinme did you spend wth hinf
A On and off. He would cone in and ask ne

questions and then go away and then cone in and
woul d ask nme questions and then go away.
| don't renmenber which one was the

medi at or, which one was the Allstate adjuster, which

one was the -- | don't renenber.

Q You' re not sure which one was the
nmedi at or ?

A They cane in and they said they are going

to ask you sone questions and | answered them
Q As you sit here today, you don't know how

much face tine you had with the nmediator that day?
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A | don't renmenber the face of which one is
whi ch.
Q Did the issue of | ost wages ever cone up?
A At the nediation with ne?
Q Yes.
A | don't renenber.

Q Did you ever nmake a cl aimof | ost wages
of $250, 000?

A | may have.
Do you know what that was based on?
Yeah.
What is that based on?

Past and future.

o > O >» O

What past wages had you ever earned that
could lead to an award of $250, 000?

A To nme, that's not a very high nunber. |
think I asked for nore than that. It would be an
average over a certain nunber of years plus benefits
and that's all |ost.

Q Wuld it be fair to say that your incone
woul d be accurately reflected in the tax returns
you' ve produced in this case, so | don't want to ask
you about each one of thenf

A | would say ny personal incone, yeah.
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Q Have you filed personal tax returns since
20157
A Tri ed.
Q | didn't ask you if you tried.
A No. They won't let nme. They said |

don't make enough anynore.

MR FLYNN: | believe the next exhibit is 10.
(WHEREUPON, a certain docunent was
mar ked Exhi bit INo. 10, for
I dentification, as of 02/19/2020.)

BY MR FLYNN:

Q ' m handi ng you what's been marked as
Exhibit 10. This is a six-page binding nediation
agreenent. The copy | have is unsigned.

Do you recogni ze this as the nedi ati on
agreenent that governed your Decenber 8, 2016
medi at i on?

A Yes.

Q If | could direct your attention to --
first, let ne ask you.

Do you know why the bankruptcy trustee or
t he bankruptcy court ordered binding nediation as
opposed to nonbi ndi ng?

A | have no idea.
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Q On page 4, section F, subsection B -- |I'm
sorry, 1B. It says, "The parties agree that for

this nediation the m ninumaward to Paul Dul berg
wi Il be $50,000. Also, the nmaxi numaward to
Paul Dul berg will be $300, 000."

Do you see that?

A Yes.

Q Do you know why the parties agreed to
t his high/l ow agreenent ?

A No.

Q Do you recall alleging in your origina
conpl ai nt agai nst Popovich that there was a high/l ow
agreenent ?

A There is. There was.

M5. WLLIAMS: Can you repeat the question,
pl ease.

(WHEREUPON, the record was read by
the reporter as requested.)
BY THE W TNESS:

A | don't know. 1'd have to read it.

M5. WLLIAMS: | asked her to read it. And you
had answered it previously.

BY MR FLYNN:

Q Directing your attention back to
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Exhibit 4, which is the original conplaint in this
case. Page 4, paragraph 16.

A kay.

Q There's a sentence that begins wth,
"Unfortunately, a high/low agreenent had been
execut ed by Dul berg reduci ng the nmaxi nrum account he
coul d recover to $300, 000 based upon the insurance
policy available."

Do you see that?

A Yes.

Q It's not your position or testinony that
Popovi ch had anything to do with the high/low
agreenent ?

A That was a m stake in there. No.

Q You woul d agree that Popovich had not hi ng
to do with the high/low agreenent?

A | believe that events that unfol ded the
way they did was due to Hans Mast's initial
assessnent of the value of the case.

Q Let ne ask it a different way.

Di d Popovi ch have any idea that this
hi gh/ | ow agreenent existed when it was entered into?
A | don't know.

Q Do you have any reason to believe that he
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di d?
A | don't know. | don't know how much the

Boudi ns were in contact with them because they

wor ked together. | don't know.
Q What do you nean, "they worked together"?
A They wor ked together on all different

cases. That's a small county out there.

Q Did you ever wite to Hans and accuse
Popovi ch of having a conflict of interest because he
may have gone to high school with David Gagnon?

A | did learn that.

Q Do you believe the fact that soneone went
to high school wth another person may give rise to
a conflict of interest in a lawsuit?

A | was shooting in the dark and guessing
why they didn't see this as a viable case.

Q Do you think that was appropriate to send
to your |awer at the tine?

A When you' re wondering why they are doing
what they are doing and you learn that and they were
pretty nmuch in the sane class and they all knew each
other and it's a small town, |let ne ask you, are you
friends with the guy I'msuing? That's an

appropriate question.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

February 19, 2020
105

Q You didn't say that. You asked if they
went to school together.

A Correct.

Q Popovi ch did not enter into this high/low
agreenent on your behal f, correct?

A Popovi ch, no.

Q When | say "Popovich,” | nmean generally
t he Popovich firmand your |awers.

A This was years later. No.

Q They had nothing to do with it, right?

A | wouldn't say anything to do with it.

Q W t hdr awn.

that's contained in the nediati on agreenent?

A

Q
t he bankru
att or neys?

A

agreenent of all

Q You don't think Popovich had anything to
do wth drafting this high/low agreenent, do you?

A | don't know that he did or didn't.

Q Do you have any reason to believe that he

Who drafted this high/l ow agreenent

|"mnot sure who drafted it.
Wuld it have been either the nedi ator,

ptcy trustee, your |lawyers or the defense
| assune that this would have been an

of them
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di d?

A At this point, no.

Q Continuing on in Exhibit 4. Directing

your attention to the bottom of page 4,
par agraph 10.

A Exhibit 4. Say it again.

Q The bottom of page 4, paragraph 20. This
I's your conpl aint agai nst Popovich and Mast.

A Thi s has been anended since then.

Q | understand. Paragraph 20 reads,
"Fol |l om ng the execution of the nediation agreenent
with the high/low agreenent contained therein and
the final nediation award, Dul berg realized for the
first tinme that the informati on Mast and Popovi ch
had gi ven Dul berg was fal se and m sl eadi ng and t hat,
in fact, the dismssal of the McCQuires was a serious
and substantial m stake."

Do you see that?

A Yes.

Q Can you tell ne, as you sit here today,
what fal se and m sleading information did Mast and
Popovi ch give you?

A That | realized on the day of the --

followi ng the execution of the nediation agreenent?
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Q Correct.
A The liability of the MCQuires.
Q What was fal se about it?
A What nmade them liable and what didn't.
Q What is it you |l earned to di spute what

you were told?

A | learned froma reliability expert that
had the report there that day that the McQuires
provi ded the tools which made Gagnon an agent of the

McCGuires. He was working at their behest.

Q VWho was this liability expert?
A What's his nane?

Q He's a doctor?

A Yes.

Q Continue on with that paragraph.

"Fol | om ng nedi ation, Dul berg was advised to seek an
| ndependent opinion froman attorney handling | egal
mal practice natters and received that opinion on or
about Decenber 16, 2016."
Do you see that allegation?

A Yeah.

Q Who advi sed you to seek an independent
opi nion froman attorney handling | egal nal practice

matters?
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A | believe that was Boudi n.
Q You believe that or you know that?
A | know t hat .
Q You alleged it in this conplaint so it's

| nportant that we know who that was.
A Yes, that was Boudi n.
Q Boudin told you to seek an i ndependent

opinion froman attorney that handl es mal practice

matters?
A Yes.
Q It says you received that opinion on or

about Decenber 16, 2016.

A Yes.

Q That's separate and apart from any
opi nion you may have received froma liability
expert, a doctor, an expert on chai nsaws?

A Yes.

Q Who was the | awyer that you received a

| egal opinion fromon Decenber 16, 20167

A | believe that woul d be Thomas Gooch.
Q The drafter of this conplaint?
A |'d have to | ook at the dates because |

think -- Decenber 8th was the nediation; i1s that
ri ght?
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Q Correct.
A So the 16th woul d sound about right to be

meeting wth Gooch, but |I can get that date.

Q You net with Gooch --
A Soon, within weeks. |t was quick.
Q Now t hat the door has been opened, you

fired Gooch in this case, correct?

A Yes.

Q He drafted this conplaint and he's al so
t he one that gave you an opi ni on about | egal

mal practice liability on the part of ny clients?

A Yes.

Q What is it that he told you on
Decenber 16, 20167

M5. WLLIAMS: (Objection. | don't think we've
wai ved that privilege, but -- can we go off the

record for a second?

MR. FLYNN: | don't want to go off the record.
|'ve asked this interrogatory in about five
different ways and it hasn't been answered
appropriately.

The al l egation was nmade in the conpl aint.
That's why | drafted the interrogatory the way |

did. 1 don't think that there's been a square
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answer to it. This is clear that you're talking
about a | egal opinion.
BY THE W TNESS:

Q Is this the sane wording as we have in
the current conplaint?

BY MR FLYNN:

Q It's not exactly.
A What woul d this be valid for, then?
Q You' ve rai sed a response to a statute of

limtations defense in this case and pl aced your
knowl edge of the nal practice and the date of
I ncurring of an injury at issue.

Because your discovery of mal practice has
been placed at issue, it's our position that you've
wai ved privilege anyhow with respect to this
conversation on Decenber 16, 2016.

A " mnot sure --

M5. WLLIAMS: There's not a question pending.
"' mgoing to nake a standi ng objection as to
privilege wth Gooch.

If we can agree that that objection wll
stand, we can go through this line of questioning
and then if we need to |later, have a judge determ ne

whet her or not that |ine of questioning is
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adm ssible. Are you agreeable to that?

MR. FLYNN: |'m agreeable to continuing on for
a fewmnutes. | want to explore. 1'll try to lay
foundation for -- to confirmthis wasn't anyone

el se, for starters. Wy don't we continue on and if
you need to raise it again, we can talk.

M5. WLLIAMS: OQherwise, I'"'mjust going to
raise it to every single question you ask. | just
don't want to have to continue to nake the objection
as to -- if questions are asked about advice given
by a I egal mal practice attorney, |I'mgoing to raise
an objection as to that.

MR. FLYNN: Ckay. But this is why we had the
201K conferences, multiple 201K conferences. [t was
made clear, to ne, that there was a waiver with
respect to subsequent counsel.

M5. WLLIAMS: Tom Gooch isn't subsequent
counsel .

MR. FLYNN: The all egation has been nmade in
this conplaint and apparently this is subsequent
counsel subsequent to ny client's representation.

M5. WLLIAMS: It is a different case. It's
not subsequent counsel in the underlying case. It's

a new case.
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MR. FLYNN: We'll get to the interrogatory in a
few mnutes. |'Il pull that out.
BY MR FLYNN:

Q Let ne ask you. |Is there any other
attorney besides M. Gooch that gave you an opi ni on

that's referenced here on Decenber 167

A No one that isn't privileged.

Q Could it have been anyone el se?

A No.

Q So Gooch is the only person that's being

referenced here in this allegation that's in your
conplaint that's a public record?

"' m not asking you right now what the
opinion is. I'magoing to do that later. |'m asking
you who gave it to you. |It's not anyone besi des
M. Gooch, correct?

A Yes. It was Thomas Gooch.

Q He drafted the very conpl aint that that
all egation is contained in?

A Yes.

Q Dr. Landford was the liability expert
that you referenced earlier, correct?

A Yes.

Q Back to the allegation that Gooch and --
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t hat Popovi ch and Mast provided you fal se and

m sl eading information. That information was sinply
their legal opinion on the McGQuires' liability;

isn't that correct?

A No. There was not hing sinple about that.
That's a very conplex series of things that go all
the way back to before the McGQuire settlenent.

Q They didn't lie to you, did they?

A It depends on how you define |ie.

Q How do you define |ie?

A I f you know better and you say sonethi ng

else, that's alie. Onssionis alie.

Q Did they provide you with anythi ng ot her
than a legal opinion as to the McGuires' liability?
A Yes. They provided ne wth case | aws.

They provided ne with all different stuff. Yes.

Q VWhat ever the advice that was given to you
on Decenber 16, 2016, you felt that you were m sl ead
by Popovich and Mast at that point in tinme, correct?

A At that point intinme it was confirnmed to

me that | had a valid case agai nst Popovi ch.

Q You had a valid nal practi ce case agai nst
Popovi ch?
A Yes. | did not know before that.
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Q As of Decenber 16, 20167

A Yes.

Q Wiy is it that you didn't file that
| awsuit until nearly a year |ater on Novenber 28,
20177

A | believe because Thomas Gooch had sone
health issues and then his wife had sonme health
I ssues. It took a while.

(WHEREUPON, a certain docunent was

mar ked Exhibit INo. 11, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q ' m handi ng you what has been marked as
Exhibit 11. This is one set of your suppl enental
Answers to Interrogatories.

First, 1'll ask you if that is your
verification and signature at the end?

A That is ny signature.

Q Again, | don't know if that verification

was attached to this original docunent. |t may have

been. But there's been sone confusion wth respect

to these verification pages. This is your signature

and you answered these interrogatories, correct?

A Yeabh.
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Q So this is a valid verification page with
respect to this discovery docunent; is that a fair
st at enent ?

A This is supplenental to original answers.

Q That's your signature and you agree these

are your answers?

A |"ve reviewed them and we went over them
and yes, | agree.

Q And they are accurate?

A As accurate as we can be.

Q If | could direct your attention to

Interrogatory No. 26. Do you see that?

A kay. Yes, | see it.

Q This is simlar to what we just tal ked
about a few mnutes ago. |'Ill read the
interrogatory to you. "ldentify and describe the

fal se and m sl eadi ng i nformati on Mast and Popovi ch
provided to you and explain how you realized for the
first time in Decenber of 2016 that the information
was fal se and m sl eading and the di sm ssal of the
McCGuires was a serious and substantial m stake as

al l eged in paragraph 56 of your second anended

conpl aint."

Do you see your supplenental answer here?
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A | see it, yes.
Q You reference the nedi ati on award and

then you state, quote, "At that tine Dul berg
realized that Mast's advice to settle with the
McCGuires for $5,000 was incorrect because Mast had
cited Dul berg being able to recover in full from
Gagnon as his reasoning."

A | do.

Q Can you expl ain what that neans because |
don't quite understand it.

A Hans Mast assured ne -- | want to go back
to 2013, the Fall between Cctober and the signature
of the final release for the McQuires.

He assured ne that, he said -- at that
time he didn't tell nme what anybody's policies were.
He assured ne that if we let the McGuires out of the
case, Gagnon has enough i nsurance, you're going to
get everything fromhim so it doesn't matter that
you're carrying the McGQuires in the case.

Q The next interrogatory is 27. "ldentify
and describe the expert opinions provided to you in
Decenber 2016 as alleged in paragraph 57 of your
second anended conplaint including the identity of

the expert, any opinions and any other infornation
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provi ded by the expert which caused you to learn in
the summer of 2016 and becane reasonably aware that
Mast and Popovich did not properly represent you."

What does the sumrer of 2016 have to do
with your discovery of mal practice?

A Technically, | was sent Dr. Landford's
report -- | mght be off alittle by a couple nonths
here, but | think in July of that year. And |I read
It, but I didn't -- you don't catch everything the
first tinme you read it.

It was not until later that | caught the
part of the report that was brought to the
attention -- it caught ny eye when | was sitting
there and reading it.

Q You didn't read any of this interrogatory
or the original interrogatory as requesting | egal
opi nions that you had all eged that gave you notice
that there was a nal practice clai magai nst Mast and
Popovi ch?

A Excuse ne?

MR. FLYNN: Can you read that back.

(WHEREUPON, the record was read by

the reporter as requested.)
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BY THE W TNESS:

A The way she said it, | don't understand.
BY MR FLYNN:

Q "Il rephrase it.

We' ve known about this allegation in the
original conplaint since it was filed. You received
sone legal opinion in 2016. That's why you didn't
know you had a nal practice case agai nst Mast and
Popovi ch.

We asked you in discovery answers a
couple different ways what those | egal opinions are.
You didn't read 26 and 27 as requesting information
about | egal opinions?

A | don't know that an expert w tness woul d
be considered a |l egal opinion. Wuldn't that be
nore |ike an attorney?

Q "Il ask you again. Wy is it that you
first becanme aware of a legal mal practice matter
agai nst Mast and Popovich on or about Decenber 16,
20167

A Decenber 16th | was talking to a | egal
mal practi ce attorney.

Q You were told that there was a case

agai nst - -
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A A valid case, yes.
Q -- Mast and Popovi ch?
A Yes.
Q Wiy is it you didn't know about this

valid case prior to that date?

A Because | hadn't tal ked to anybody t hat
was a | awer that specialized in that area.

Q VWhatever it is that he said to you gave
you the basis for believing you had a valid case
agai nst Mast and Popovi ch?

A Very nmuch so, yes.

Q You're wthholding that information from
me right now, as we sit here. You won't tell ne
what that expert said, correct?

M5. WLLIAMS: Repeat the question.

(WHEREUPON, the record was read by
the reporter as requested.)

M5. WLLIAMS: |[|'m asserting attorney-client
privilege on behalf of nmy client for Gooch's advice
on Decenber -- in Decenber of 2016.

However, because | want to nove forward
Wth this deposition, if he can answer the question,
| believe we should go ahead and nove forward and

have hi m answer the questi on.
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"1l assert the privilege with the
under standi ng that this may have to be briefed
| at er.

MR. FLYNN: To be stricken later?

M5. WLLIAMS: Right.

MR. FLYNN: The substance of the answer he can
put on the record. You're just saying you may nove
to strike it later?

M5. WLLIAMS: Right. | want to nmaintain the
privilege with the objection, but I don't want to
have to call the judge right now | don't think
It's sonmething we should have to call the judge
about right now

MR. FLYNN: Just for the record, | believe it's
been placed at issue by virtue of the first anended
conplaint. The responses to the statute of
limtation defenses that were raised in very
di spositive notions before Gooch withdrew fromthe
case, the gist of that is the discovery rule has
been raised and, therefore, it's our position that
the date of discovery has been placed at issue and,
accordingly, any legal opinions that were provided
to this plaintiff have been exposed and that we're

entitled to know what those are.
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M5. WLLIAMS: Can | also note one nore thing?

MR. FLYNN:  Sure.

M5. WLLIAMS: In the supplenental -- in the
request it specifically refers to paragraph 57 of
t he second anended conplaint, which is different.

MR. FLYNN: It is different. 1'll acknow edge
that. | believe that the prior original
I nterrogatories asked for any opinions relative to
the di scovery of the mal practice. | could be wong.
There was a reason | asked this and that's why |
believe that's what it was about.

M5. WLLIAMS: So --

MR. FLYNN: That particular one | agree wth
you i s not phrased as calling for --

M5. WLLIAMS: Right. That's the question that
was asked. W answered the question that was asked,
whi ch that particul ar paragraph does not refer to a
| egal expert. It just nmerely -- I'Il read it out
loud. "It was not until the mediation in Decenber
of 2016 based on the expert's opinion that Dul berg
retain for nediation that Dul berg becane reasonably
awar e. "

| just want it clear that he did answer

the question that was asked. | understand your I|ine
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of questioning and we'll agree to nove forward.
MR. FLYNN: | believe there were other

di scovery requests that did point to that and |
think we can take a break here and | can find them
fairly quickly because | think we're getting cl ose
to the end anyway.

M5. WLLIAMS: Ckay.
BY MR FLYNN:

Q Did you ever receive any noney fromthe

medi ati on awar d?

A No. | received noney fromthe bankruptcy
itself. It was a surplus bankruptcy.

Q There was a $300, 000 award given in the
medi ati on.

A That did not go to ne. That went to
bankr upt cy.

Q It was collected on your behalf and paid

to the bankruptcy trustee, correct?

A Correct.

Q Al $300, 0007

A | don't know that because | think -- |
don't know how exactly it works. | heard attorneys
have a lien that's special. | don't know how they

break it up. | assune it goes to the trustee.
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Q The Boudins weren't working for free.
They got sonething out of it, right?

A Yes.

Q The trustee took the remai nder and paid
off sone of your creditors, correct?

A Correct. Al of them

Q But the award was paid to the trustee on

your behal f?

A | believe so. | don't know how it
wor ked.
Q How nuch was the surplus after your

creditors were paid?

A After just the creditors?

Q How nuch did you get?

A How nmuch did | get?

Q Yes.

A A third.

Q ' m aski ng how nuch noney did you get?
A A third of the award.

Q Dol l ars. How nmuch noney did you get?
A Roughly a hundred.

Q $100, 0007

A | don't know the exact nunber. |[It's

roughly a hundred.
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Q Was there a check that was issued to you?
A By the trustee, yes.
Q Did you cash it?
A Yes.
Q At what bank?
A McHenry Bank & Trust.
Q Do you still have an account there?
A Yes.
Q Do you have a copy of the cancel ed check?
A |'"'msure the bank has a photo thing.
Q You can request a copy of the check,
correct?
A | could. | could see if they got it.
Q | would ask you to do that. |If you have

any ot her docunentation relative to the payouts that
were nmade by the bankruptcy trustee on your behal f,
we are requesting that information.

MR. FLYNN: Wiy don't we take a break and I'm
going to |l ook for one docunent and then we're just
about done here.

(WHEREUPON, a recess was had.)

MR. FLYNN: Mark these as the next two.
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(WHEREUPON, a certain docunent was

mar ked Exhibit INo. 12, for

I dentification, as of 02/19/2020.)

(WHEREUPON, a certain docunent was

mar ked Exhibit INo. 13, for

I dentification, as of 02/19/2020.)
BY MR FLYNN:

Q "' mgoing to show you what |'ve narked as
Exhibits 12 and 13. Twelve are your answers to Hans
Mast's interrogatories. Thirteen is your responses
to Popovich's request for production.

Interrogatory No. 1/ from Mast asks,
“ldentify and descri be each and every way that
Popovi ch or Mast breached any duty of care to you,
the date of the breach, and when and how you becane
aware of the breach.”

Do you understand that?

A Yes.

Q So howis it they commtted mal practice?
A May | see it?

Q I'"'mgoing to showit to you in a second.

| only have one copy.
This is basically, how did you first

become aware that they commtted nal practice?
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That's the essence of that interrogatory.

Here is your response. | can show t hat
to you. It doesn't reflect any discussion wth any
mal practice | awer in Decenber of 2016.

Tell me --

A Let nme read it again. W're talking

about No. 1 on this?

Q Correct.

A Ckay.

Q You understand it?

A Yes.

Q Wul d you agree that the | egal opinion

you recei ved on Decenber 16, 2016 is responsive to
that interrogatory, whatever it is that you were
tol d?

A Yes.

Q You didn't identify this Decenber 16,

2016 discussion in the answer to that interrogatory,

correct?
A Say that again.
Q Your discussion with M. Gooch on

Decenber 16, 2016, that's referenced in your
original conplaint, you didn't respond and identify

it inthis answer to the interrogatory, correct?
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A This asks for every way Popovich or Mast
breached the duty of care. It didn't ask for
Gooch' s opi ni on.

Q How did you find out that Mast and
Popovi ch breached the duty of care to you? Because

Gooch told you, right?

A Yes.

Q That's what you've alleged here in this
conpl ai nt.

A Yes.

Q Here |I' m asking you, each and every way

that they ever breached a duty of care to you. |
covered the waterfront. You didn't answer --

A On the McQuire case it was between
Cct ober 2013 and January 2014. Yes. There's a
multitude of things and that's why | |isted a range.

Q ' m aski ng when you becane aware of it,
in that interrogatory. Do you see that?

A | becane aware of that when Thomas Gooch
read them and said there's a problem here.

Q That's not the way you answered the
I nterrogatory, correct?

A | answered the first part. | did not

answer after the comma and t he and.
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Q There's no objection and indication that
any information is being withheld, correct?

A Excuse ne?

Q There's no objection and an indication
that you're withholding --

A | was not w thhol di ng.

Q ['"I'l show you Exhibit 13. It asks --
Exhi bit 13/ are the production requests to you.
Nunber 8 asks for you to produce a privilege |og
i dentifying the creator and recipient of any
docunent w thheld, the basis for any clained
privilege, the date the docunent was created and the
date the recipient received the docunent.

The answer is, "The plaintiff is only
wi t hhol di ng attorney-client conmuni cati on between
hi s successor counsel."
s that your answer to the production

request and did | accurately read No. 87

A May | consult with her for a m nute?

Q Sur e.

THE WTNESS: Can we go off the record?

M5. WLLIAMS: [|f you can answer the question,

answer the question first.
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BY THE W TNESS:

A It's been a while since |'ve done this,
so I'mnot sure who the successor counsel is. Is it
her or is it the Boudi ns or Bal ke?

BY MR FLYNN:

Q | think successor counsel, we can both
agree, the successor counsel in the underlying case
whi ch woul d be Bal ke and then Boudi n.

You didn't identify any docunents
wi t hhel d ot her than docunents between you and
successor counsel, correct?

THE WTNESS: | believe we wai ved those, didn't
we, for Bal ke and Boudi n?

M5. WLLIAMS: For Bal ke and Boudin we can
represent that we wai ved those.

BY MR FLYNN:

Q Let nme ask a different question.

Did Gooch communicate with you in witing
relative to his opinion that you had a | egal

mal practi ce case agai nst Mast and Popovi ch?

A In witing?
Q Yes.
A | suppose the agreenent between us that

he woul d represent ne because | had the case is a
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docunent in witing.
Q Did he tell you -- strike that.

The di scussion that you reference in the
conpl ai nt, paragraph 20 of Decenber 16, 2016, was
that a face-to-face communication with Gooch?

A What nunber is that?
Q Exhi bit 4, paragraph 20. The | egal

opi nion you received, was it verbal, was it witten?

A | believe it was verbal.
Q Now, |'m going to ask you what he said.
There was an objection and that will be addressed by

the Court later. Please tell nme what Gooch told
you.

A He read what | brought him | ooked
t hrough sone things, and | don't renenber if it was
the sane day that we tal ked to himor he took a day
or two. | don't renenber. He got back to ne and he

said, "You have a case here. You have a valid

case. "

Q Did he say why?

A On the basis of what | brought to him
Yes.

Q Specifics, though. | don't want to talk

about generalities. D d he tell you what Mast and
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Popovi ch did wong and how it injured you?
A How it injured ne? Yeah.
Q The first part of ny question was, did he

tell you exactly what they did wong in connection

with your -- their representation of you?
A He probably did. [|I'mnot recalling it
right now |I'mpulling a blank.

The parts of the conversation |I'm
remenbering, and for sone reason |'mnot pulling it.
We've been at this a while and this is a | ong thing.
Yes, he said based on what he saw, he saw reason for
mal practi ce.

Q You don't renenber any details, as you
sit here? D d you discuss the liability of property
owners in Illinois?

A Vell, if they were just property owners
in the case, that would be one thing, but they
weren't just property owners.

Q That wasn't ny question. |'masking if
you di scussed it?

A Certainly.

Q You and Gooch di scussed the liability of
the McGuires in the case?

A Yes.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N O o b~ w N PP

N N N NN B P R R R R R R R R
A W N BP O © 0 N O 00 M W N B O

PAUL DULBERG February 19, 2020

DULBERG vs THE LAW OFFICES OF THOMAS J. POPOVICH

132

Q What did you say to himand what did he

say to you?

A | showed himthe expert opinion.
Q The chai nsaw expert?

A Yes.

Q Did you show hi many deposition

transcripts?
A Yes.
Q Whi ch ones?

A Al of them
Q And he read them before you tal ked?
A | don't renmenber. Like | said, it nmay

have been a few days between our initial neeting and

bringing the whole file that | had and trying to get

what the Boudins had and letting himgo through it.

| don't renmenber how | ong that took.

Q How did you transmt the docunents to
him - -

A My brother carried them

Q Let nme finish.

How did you transmt the docunents to
M. Gooch, including the deposition transcripts?

A | believe we brought hima box.

Q So you physically handed the docunents to
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hi nf

A | didn't physically hand them M
br ot her did.

Q Did you comunicate wwth M. Gooch by
e-mail, at all, leading up to this neeting?

A No.

Q Did he ever wite you any letters?

A An e-mail or regular mail or what are you

t al ki ng about ?

Q Any | etters what soever.

A Thr oughout the course of his
representation, yes.

Q What about in Decenber of 20167

A | believe we started communicating in

Decenber, yes.

Q But in witing?

A In e-mails, sure.

Q Did he discuss --

A W may have. [|'mnot -- whenever we
started -- whenever he started sending nme things and
goi ng back and forth, | don't renenber the exact

date, but it was right after he started representing
me, sure, we exchanged e-mails and started, yes.

Q When di d Gooch begin representing you?
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A The day that he agreed to represent ne.
| believe it would have been the day that he deci ded

t hat he had a case.

Q On or about Decenber 167
A Yes.
Q At that point in time, or shortly

thereafter, he comunicated with you in witing the
details of the breach of the standard of care
commtted by Popovich and Mast; is that correct?

A | believe he started to detail those out
in the conplaint and we were working it back and
forth trying to get it right.

Q When did you first exchange drafts of the
conpl ai nt?

A |'"d have to | ook back in the e-mails. |
don't renenber the dates.

Q Did you | ook for any of these e-nmails in

connection with ny discovery requests in this case?

A At the tinme | think we thought they were
privil eged.
Q That privilege objection wasn't exactly

made. My question is, did you | ook for thenf
A Did | look for then? | have them

Q | would ask that you preserve each and
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every comruni cati on between you and M. Gooch, all
written comuni cations, even phone records that
m ght reflect the dates and tines of your phone
communi cations, if any. D d you use a cell phone

back t hen?

A | used VO P over a data |line.

Q Who was your carrier?

A Conctast .

Q s that still your carrier?

A Yes.

Q Do you have the sane phone that you
utilized?

A Sane phone nunber for 50 years, yes.

Q What el se could you renenber that Gooch

told you on or about the 16th of Decenber 2016 about
Mast and Popovi ch breaching the standard of care and
how it danmaged you?

A Say that again.

Q What, if anything, else do you recall
about your discussions with Gooch on Decenber 16
regardi ng the breach of the standard of care by
Popovi ch and Mast and how it injured you?

A W di scussed the whol e scenari o between

Cct ober and January and what happened. [t was
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pretty detailed. W discussed everything that you
see that's been comunicated in the e-mails. He
didn't have nuch else to go on other than the
docunents and the e-mails.

Q You' re tal king about the e-nmails between
you and Hans fromthe fall of 20137

A Yes.

Q Utimately leading to the $5,000
settlenment?

A Yes.

Q O her than you have a case, what did
Gooch say to you?

A He said that they definitely commtted
mal practi ce.

Q Did he ever put this in witing?

A Did he ever put it in witing? | think
he backed it up by filing a suit. That's
docunent ed.

Q Again, the suit wasn't filed until
Novenber of 2017.

A Yes, he had sone health problens and then
his wife had sonme health problens. Believe ne, |
was pushing for himto get that done.

Q From Decenber of 2016 until the conpl aint
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was filed, you exchanged sone drafts of conplaints

wi th hinf

A | believe he let nme see what he wanted to
put in the conplaint. | got to review sone things.
O course | had, do this or that's not right. In

fact, a couple of these things in here we had to
definitely -- you caught one. He totally worded it
wong. It was wong. W had to anend.

M5. WLLIAMS: Hi s question was, did he give
you drafts for you to review?

THE W TNESS: Yes.
BY MR FLYNN:

Q These were exchanged by e-mail ?
A | believe so, yes.
Q So you woul d have records of thenf
A Yes.
Q Any comments with respect to the
pl eadi ngs, as well, did you ever ask himquestions?

Did he explain to you the basis for the allegations

in the draft conplaints, simlar to what you did

W th Hans?
A Over many tinmes, yes.
Q This is all reflected in e-mails?
A Yes.
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Q Utimately, you didn't file unti
Novenber of 20177
A Correct.
Q Popovi ch ceased bei ng your | awer
March 19 of 2015, correct?
A That sounds about right.
Q Until Decenber 16, 2016, you didn't have

any reason to believe there was a nal practice case

agai nst - -
A Say the date again.
Q Until Decenber 16, 2016, you didn't have

any other reason to believe there was a nal practice
case agai nst Popovich and Mast?

A | did not know that | had a case, no.

Q You threatened one with respect to the

Gaghon case --

A Yes.

Q -- at another point in tinme, correct?

A | think I threatened hima fewtines in
there. Yeah. | was actually nice to what | really

wanted to say.
Q Subject to the ruling on these
obj ections, you don't recall any other specific

details that you discussed with Popovich -- |I'm
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sorry -- Gooch on Decenber 16, other than what we
al ready tal ked about ?

A | discussed the exact sane things that
you -- the sane docunents that you al ready have. W
went over the case that Mist and Popovich had
against the McGuires. He followed through all the
way to the end. W went over the whole case. You
see as much as he did.

Q Did Gooch ever explain to you why the
McCGui res woul d have been |iable any nore than Mast
explained to you that they wouldn't be |iable?

A He said he agreed right away. He said
t hat's obvi ous.

Q Di d Gooch ever provide you with any cases

or statutes?

A Provide to ne, maybe. Maybe. | don't
know.

Q Wul d that be by e-mail?

A It could be. | was in his office quite a

fewtinmes. He may have.

Q As you sit here today, other than you
have a case agai nst Popovich and Mast, what did
Gooch tell you specifically that was any different

t han what Mast and Popovich told you with respect to
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the McCGQuires' liability?

A That they were definitely liable. He
tried to say that -- |ike Popovich and Mast were
first- or second-year |awers and that they may have
made a m stake here.

| said they've got 20 years in this. You
think they'd know the difference. That's the kind
of thing. He agreed with ne. Twenty years, yeah,
t hey shoul d have known better.

Q Did you ever discuss the specifics of the
McGQuires' potential liability with Gooch?

A Liability with Gooch?

Q Wth Gooch, did you ever discuss the
specifics of the McQuires' liability other than he

t hi nks you have a case?

A Yes.

Q Did he ever tell you why? Wat was it?

A Because he agreed with the expert's
opi ni on.

Q The expert on the chai nsaw?

A. Yes. The liability expert.

Q The expert said you should use safety

goggl es and gl oves and things |ike that?

A He said nore than that, but yes.
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Q Do you know who conm ssioned that expert
report?
A Boudi ns.
Q Do you know when the first draft of that

doctor's expert report was circul ated?

A | heard that Boudin got it in February,
maybe. | don't think I got it until July, but I'm
not sure about that.

Q July of what year?

A The sanme year as the nediation.

Q Of 20167

A Yeah.

Q So you actually read it in advance of the

medi ati on?

A | tal ked about this earlier. | said yes.
You don't catch everything the first tinme you read
it. | was sitting there at the nediating table and
| was reading it and | caught it and | turned to

Randy and | said, after it was over, does this

mean -- that neans.
Q Means what ?
A Does this mean the McGuires are |iable?

Yeah, that neans they are liable. He said, call ny

office after everything and I'l|l give you a nane for
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an attorney you should go see.
MR. FLYNN:  Any followup, Julia?
M5. WLLIAMS: | have two foll ow up questions.
EXAM NATI ON
BY M5. W LLI AMVS:

Q Did you ever give Hans authority to nake
a settlenent demand regarding M. Gagnon?

A | think at one tine in one of ny neltdown
|l etters | said get whatever you can, but no, | never
actual ly signed anything saying you have the right
to offer a settlenent.

Q Did you ever give Hans authority to nake
a settlenment demand with regard to the McQuires?

A A demand, no. He said he was going to
probe and see what was out there, and | said, if you
want to do that, that's fine.

M5. WLLIAMS: | have no further questions.

MR. FLYNN: Signature?

M5. WLLIAMS: W can wai ve signature.

THE REPORTER: Are you ordering this?

MR, FLYNN:  Yes.

THE REPORTER  Regul ar delivery, e-tran?

MR, FLYNN:  Yes.

THE REPORTER:  Copy?
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M5. WLLIAMS: Yeah.
THE REPORTER  Reqgul ar delivery, e-tran?
M5. WLLIAMS: PDF.

(WHEREUPON, at 4:00 p.m,

t he deposition of PAUL DULBERG

was concl uded.)

* % * % *
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STATE OF ILLINO S )
) SS
COUNTY OF DUPAGE )

|, KAREN PILEGE, a Notary Public
within and for the County of DuPage, State of
I[1linois, and a Certified Shorthand Reporter of said
state, do hereby certify:

That previous to the commencenent of
the exam nation of the witness, the witness was duly
sworn to testify the whole truth concerning the
matters herein;

That the foregoing deposition
transcri pt was reported stenographically by ne, was
thereafter reduced to typewiting under ny personal
direction, and constitutes a true record of the
testinony given and the proceedi ngs had;

That the said deposition was taken
before ne at the tine and pl ace specifi ed;

That | amnot a relative or enpl oyee
or attorney or counsel, nor a relative or enployee
of such attorney or counsel for any of the parties
hereto, nor interested directly or indirectly in the
out come of this action.

IN WTNESS WHERECF, | do hereunto
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set ny hand and affix ny seal of office at Chicago,

I[1linois this 3rd day of March, 2020.

}E;aren<§QQ%27i

Not ary Public, DuPage
County, Illinois.

My conm ssion expires 1/2/24.

CSR Certificate No. 84-3404
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
Case No. 17 LA 377

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

N N S N e e N N N N

Defendants.

DULBERG’S ANSWERS TO DEFENDANTS THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C.’S INTERROGATORIES TO PLAINTIFF PAUL DULBERG

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the
provisions of [llinois Supreme Court Rule 213, responds to Defendant, The Law Offices of Thomas

J. Popovich, P.C.’s Interrogatories To Plaintiff Paul Dulberg as follows:

INTERROGATORIES

1 Identify the person(s) answering and/or providing assistance in the answering of
these interrogatories.

ANSWER: Paul Dulberg, available through counsel. The Clinton Law Firm, as counsel
for Paul Dulberg.

2 Identify all persons who have knowledge of any matters relating to any of the
facts, claims, damages, or defenses at issue in this case.

ANSWER: Paul Dulberg is the Plaintiff in this matter and is expected to testify in accordance
with any deposition testimony he provided or provides. He has knowledge regarding the
circumstances leading to the injury he sustained, the actual injury, the harm he suffered, including
financial injury.

William McGuire (“William™) has knowledge regarding the facts and circumstances leading

to Dulberg’s injury.

EXHIBIT # _L
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Caroline McGuire (“Caroline”) has knowledge regarding the facts and circumstances leading
to Dulberg’s injury.

David Gagnon (“Gagnon™) has knowledge regarding the facts and circumstances leading to
Dulberg’s injury.

Barbara Dulberg. 4606 Hayden Ct., McHenry, IL 60051. Retired. Barbara is expected to
testify to the facts and circumstances of the November 4, 2013 meeting with Hans Mast. Barbara is
also expected to testify as to the facts and circumstances of Paul Dulberg’s pain and suffering, and
Dulberg’s loss of use of his arm.

Thomas Kost. 423 Dempster Ave., Mt Prospect, IL 60056. Electrician. Thomas Kost is
expected to testify as to the legal advice given to Dulberg from Mast and The Popovich Firm on the
McGuires’ liability, or lack of it, and how the judge would rule in the December 2013 meeting, as
well as Dulberg’s pain and suffering and loss of use of arm.

Mike McArtor, 4606 Hayden Ct., McHenry, IL 60051. McArtor was Dulberg’s business
partner at Sharp Printing, Inc. He is expected to testify regarding the facts and circumstances as to
Dulberg’s ability to work, loss of use of arm, and the facts and circumstances of the pain and suffering
after the accident.

Scott Dulberg, 8245 Cunat Blvd, Apt. 2B, Richmond, IL 60071. Scott Dulberg is Paul
Dulberg’s family member and was Paul Dulberg’s business partner at Sharp Printing, Inc. He is
expected to testify regarding the facts and circumstances as to Dulberg’s ability to work, loss of use
of arm, and the facts and circumstances of the pain and suffering after the accident.

Investigation continues.

~

3. Identify the address of the McGuire’s property described in paragraph 6 of your
second amended complaint, and your address identified in paragraph 7 of the
second amended complaint.

ANSWER: McGuires’ real property is located at 1016 W. Elder Ave., McHenry, IL 60051.
2





Dulberg’s home is located at 4606 Hayden Ct., McHenry IL 60051

4. Identify and describe how you were invited to the McGuires’ property to see if

you wanted any of the wood from the tree, as alleged in paragraph 12 of your
second amended complaint.

ANSWER: Dulberg received a call from Gagnon on June 27, 2011. Over the phone,
Gagnon asked Dulberg if he wanted wood from the tree that the McGuires were removing and invited
Dulberg to come see the wood.

5. [dentify how William McGuire physically assisted in cutting down the tree,

including the date, time, and location of his assistance, and describe how and
when he supervised David Gagnon’s actions in cutting down the tree, as
alleged in paragraph 13 of your second amended complaint.

ANSWER: On June 28, 2011, Dulberg went to the McGuires” home and arrived between
8:30-9:00 am. He observed William McGuire working with Gagnon between that time and
approximately noon that same day to remove tree branches from the tree. Gagnon continued to work
throughout the day, after William stopped working. Caroline was present observing the work and
supervising the work.

William and Caroline McGuire purchased and provided the chainsaw that was used tc; cut the
branches. William and Caroline McGuire provided the ropes and straps that Gagnon used to climb
the tree. Caroline had the chain saw owner’s manual in her possession and instructed Gagnon what
fuel/oil ratio to use for the chain saw.

William and Caroline McGuire instructed Gagnon as to which trees and branches that they
wanted removed and where they wanted the trees and branches to fall during the removal process.
Gagnon climbed into the tree and cut the branches utilizing the chain saw that the McGuire’s
provided. The branches would fall to the ground and William would pile the branches in the yard. He

also started a fire and burnt some of the branches. At times, William started the chainsaw for Gagnon.

Throughout the entire day, Caroline observed the work and instructed Gagnon to “be careful”
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on several occasions. She also provided water to both William and Gagnon.

William, Caroline, and Gagnon had several conversations throughout the morning as to which
trees and branches to cut, how to best remove the trees and branches, where the trees and branches
would fall, and how to clean them up. William and Caroline instructed Gagnon regarding those
matters.

At approximately noon on that same date, William stopped working on cutting down the tree
and went into the house. He then came out of the house and entered the McGuires’ pool that is located
on the same property.

Gagnon continued to work through the afternoon and early in the afternoon complained to
Caroline that he was “working alone™ and couldn’t complete the work that day without help. Caroline
and Gagnon then asked Dulberg to assist. Dulberg agreed to assist.

Dulberg assisted William McGuire by moving branches to the garden and started the chainsaw
for Gagnon once while Gagnon was in the trec.

Dulberg then assisted Gagnon by moving the large branches that had already been cut and
holding the large limbs steady so that Gagnon could cut them. Dulberg would hold the large branch
while Gagnon would cut the smaller branches off the larger branch with the chain saw.

Gagnon would tell Dulberg which branches to pick up and move to the location where Gagnon
was cutting them into smaller pieces by cutting off smaller limbs with the chain saw. Gagnon would
also instruct Dulberg as to how and where to hold the limbs so that he could cut the branch with the
chain saw. Gagnon placed the larger limb, which was now stripped of the smaller branches in a pile
and instructed Dulberg to grab the next limb, which still had the smaller branches, to start the process
again.

The chain saw was very loud and little conversation occurred during the time the chain saw

was on. Instead, Gagnon would gesture to communicate with Dulberg as to how he wanted the branch
4





held or moved.

No one cut down the entire tree that day, instead branches were removed from the tree and cut

down into smaller pieces.

6. Identify and describe how Caroline McGuire supervised David Gagnon and
William McGuire’s actions, as alleged in paragraph 14 of the second amended
complaint.

ANSWER: See answer to 5.

7. Identify the date, time, the location, and the exact words exchanged between
Gagnon and the McGuires on the one hand and you on the other as alleged in
paragraph 15 of your second amended complaint, in which it is alleged that were
asked to assist the trimming and removal of the tree.

ANSWER: See answer to 5. Dulberg does not recall the “exact words exchanged” but does

recall the incident as outlined in his answer to 5.

8. Identify what safety information was readily available to Caroline and William
McGuire as alleged in paragraph 18 of your second amended complaint, and
how you know this information.

ANSWER: Caroline and William McGuire had the owner’s manual to the chain saw.

Caroline was reading parts of it aloud to Gagnon in the morning of June 28, 2011. Dulberg observed
Caroline in possession of the owner’s manual and saw her reading it in the morning of June 28, 2011.

The owner’s manual had safety instructions and warnings that would have prevented the

accident.

9. Did you request any protective equipment or other safety devices from the
McGuires or Gagnon while you provided assistance to Gagnon in operating
the chainsaw?

ANSWER: No, Gagnon instructed Dulberg as to what to do and Dulberg never operated
the chain saw or read the owner’s manual.

10. Did you assist Gagnon with trimming and removal of the tree? If so, describe
5





each and every action you took in assisting Gagnon with the cutting down or
removal of the tree.

ANSWER: See answer to 5.

1. Identify and describe each and every conversation between and David Gagnon
while you were assisting him with trimming or cutting down the tree.

ANSWER: See answer to 5.

12. Identify and describe each of your employers in the ten year period prior to the
accident of June 28, 2011, including any self-employment. For each employer,
identify your wage rate or salary, your title, your job description, your required
duties, and your income for the ten year period prior to the accident in question.

ANSWER:

1. 1999-2011  Sharp Printing. Inc.. 4606 Hayden Ct., McHenry, IL 60051

Paul Dulberg was an owner and operator of Sharp Printing, Inc. along with his two partners
Scott Dulberg and Michael McArtor.

Paul Dulberg was the President, salesperson, graphic designer, 8 color screen print pressman,
handled fulfillment, shipping & receiving, as well as other day to day operations of the company.

For income, see tax returns.

Sharp Printing, Inc. operated out of the lower floor of Paul Dulberg’s personal residence and
paid all utilities bills, including garbage, water, natural gas, electric, internet, phone, and cable. The

approximate value is $650 per month.

2. 1999-2011 Juskie Printing

Paul Dulberg served as an independent contractor for Juskie Printing performing graphic
design and prepress functions.

From 1999-2006, this was a barter arrangement.

From 2007-2011, Paul Dulberg earned approximately $18,000 per year.

See tax documents.





~

3, Intermatic Incorporated

1998-2002  Intermatic Incorporated, Offset Press Operator I

2002-2007  Intermatic Incorporated, Graphic Designer
2010 Intermatic Incorporated, Independent Contractor for Graphic Design
See tax documents for income information.

See job description provided with documents.

4, 2011 Art Material Services. Material Handler

Operated and maintain thread roller.

See tax documents for income information.

13. Did you suffer any serious personal injury and/or illness within ten years prior
to the date of the occurrence? If so, describe where and how you were injured and/or
became ill and describe the injuries and/or illness suffered.

ANSWER:
l. Migraine Headaches, treated at home.
2. 2002. Rear end collision at Hayden Dr and Johnsburg/Wilmot Rd., in McHenry, IL.

See medical records produced.
3. Approx. 2004, Chest Infection. Treater: Dr. Sek. Treated with inhaler and antibiotics
4, 2005. Broken Foot. Treated at Centegra Hospital in McHenry. Scott Dulberg stepped
on Paul Dulberg's bare right foot.
14. Have you suffered any serious injury and/or illness since the date of the

occurrence? Ifso, state when, where, and how you were injured and/or became
ill and describe the injury and/or illness sutfered.

ANSWER:
1. 2011 to present. Migraines.
Treaters: Dr. Levin

Dr. Terrance Lee
Investigation Continues.

2. 2013 Hemorrhoid related to stress. Treater: Dr. Conway
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15.

2016 Dog Bite to Left Leg. Treater: Centegra, McHenry.
Dulberg broke up a fight between his dog and the neighbors’ dog when he was bitten

by a neighbor’s dog.
Enlarged Prostate Treaters: Dr. Berger, The Uro Center, Lake Zurich, Illinois.
Dr. Elterman and Dr. Tarnauskas, Elterman Center, Skokie, Illinois.

Investigation continues. No other major illness or injuries relevant to this case.

Have you filed any claim for workers compensation benefits in the ten years
prior to the underlying accident of June 28, 20117 If so, state the name and
address of your employer, the date(s) of the accidents, the identity of the
insurance company that paid you such benefits and the case nos. and
jurisdictions where filed.

ANSWER: No.

16.

State the personal injuries sustained by you as the result of the underlying
occurrence.

ANSWER: Chainsaw injury to the right arm. See medical records.

17.
(2)
(b)
(©
()

()
(®

With regard to your injuries, state:

The name and address of each attending physician and/or health care
professional;

The name and address of each consulting physician and/or health care
professional;

The name and address of each person and/or laboratory taking an x-ray, MRI
and/or other radiological tests of you;

The date or inclusive dates on which each of them rendered you service;

The amounts to date of respective bills for services; and

From which of them you have written reports

ANSWER: See medical records provided.

18.

As a result of your personal injuries from the underlying case, were you a
patient or outpatient at any hospital and/or clinic? If so, state the names and
addresses of all hospitals and/or clinics, the amounts of their respective bills
and the date or inclusive dates of their services.

ANSWER: See medical records provided.
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19.

(a)

(b)
©
(d)

As aresult of your personal injuries from the underlying case, were you unable
to work? If so, state:

The name and address of your employer, if any, at the time of the occurrence,
your wage and/or salary, and the name of your supervisor and/or foreperson;
The date or inclusive dates on which you were unable to work;

The amount of wage and/or income lost by you; and

The name and address of your present employer and/or wage and/orsalary.

ANSWER: Paul Dulberg was self-employed and unable to work after the accident. He has

not been employed since the date of the accident. See tax returns for lost wages. See SSDI documents

for current income.

20.

State any and all other expenses and/or losses you claim as a result of the
occurrence in the underlying case or resulting from any alleged legal
malpractice committed by Popovich or Mast. As to each expense and/or loss,
state the date or dates it was incurred, the name of the person, firm, and/or
company to whom such amounts are owed, whether the expense and/or loss
in question has been paid, and if so, by whom it was so paid and describe the
reason and/or purpose for each expense and/or loss.

ANSWER: Investigation continues. Medical costs, lost wages, loss of use, permanent

disability resulting from injury, and pain and suffering.

21.

Were any photographs, movies, and/or videotapes taken of the scene of the
occurrence or the persons and/or equipment involved? If so, state the date or
dates on which such photographs, movies and/or videotapes were taken, the
subject thereof, who now has custody of them, and the name, address,
occupation and employer of the person taking them.

ANSWER: Photograph of Mr. Gagnon. Sec all photographs produced with request to

produce.

22,

Had you consumed any alcoholic beverage within the 12 hours immediately
prior to the occurrence or had you used any drugs or medications within 24
hours immediately prior to the occurrence. If so, state the name(s) and
address(es) of those from whom it was obtained, where it was used, the
particular kind and amount of drug, medication, or alcohol so used by you, and
the names and current residence addresses of'all persons known by you to have
knowledge concerning the use of said drug or medication or alcohol.

ANSWER: Dulberg may have taken Naproxen sodium prior to the accident. Naproxen





sodium is a pain reliever available over the counter. Dulberg does not recall whether he took the drug
the night before or the day of the accident, but he did take it on a regular basis at that time. He did not
consumer any other drugs or alcohol during that time.

23. Describe why vou agreed to a binding mediation in the summer of 2016 as
alleged in paragraph 52 of your second amended complaint.

ANSWER: At that time, a bankruptcy trustee was appointed by the bankruptcy court and
the bankruptcy trustee filed a motion for binding mediation that was granted.
24, [dentify the date on which you provided any settlement authority to Hans Mast
or the Popovich firm, and the amount of any specific settlement authority to
make any settlement demand upon the defendants in the underlying case.
ANSWER:  Specific settlement authority was never given. On November 4, 2013, Mast

was granted authority to investigate a settlement, but a specific dollar amount was never provided.

On or around January 29, 2014, Dulberg signed the settlement agreement.

25. Identify and describe the date on which you received a copy of the settlement
agreement from Mast in the underlying case, the date on which you executed
the settlement agreement and the date on which you mailed the executed
settlement agreement to Mast.

ANSWER: January 29, 2014, received, signed and mailed back to Mast.
26. Identify and describe the false and misleading information Mast and Popovich
provided to you, and explain how you realized for the first time in December
of 2016 that the information was false and misleading and the dismissal of the
McGuires was a serious and substantial mistake, as alleged in paragraph 56 of
your second amended complaint.
ANSWER: Mast told Dulberg that Illinois law does not permit a recovery against the
McGuires in the circumstances of Dulberg’s case and that Dulberg would not receive any recovery
from the McGuires. Mast told Dulberg that the judge would rule in favor of the McGuires on a motion

for summary judgment.

Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be able to
10





seek and receive a full recovery from Gagnon.

27. Identify and describe the expert opinions provided to you in December 2016
as alleged in paragraph 57 of your second amended complaint, including the
identity of the expert, the opinions, and any other information provided by the
expert which caused you to learn in the summer of 2016 and become reasonably
aware that Mast and Popovich did not properly represent you.

ANSWER:
Dr. Landford is a chain saw expert who was retained by Dulberg. See documents produced.

Respectfully submitted,

/s/ Julia C. Williams
Julia C. Williams
One of Plaintiff’s Attorneys

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm, LLC

111 W Washington Street, Suite 1437
Chicago, IL 60602

Attorneys for Plaintitf, Atty No. 35893
312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net
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Re: Dave's Best and oldest friend John

From : Paul Dulberg <pdulberg@comcast.net> Tue, Nov 19, 2013 02:29 AV
Subject : Re: Dave's Best and oldest friend John

To : Hans Mast <hansmast@comcast.net>

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40% of
my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days activity with
David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They tcid him plenty of times
throughout the day what to do. How Is that not supervising?

Paul

Paul Duiberg
847-497-4250
Sent from my iPad

> On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@comcast.net> wrote:

>

> Paul whether you like it or not they don't have a legal liability for your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is letting them file motion
getting out of tha case

>

> Sent from my iPhone

>

>> On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

>>

>> Only 5, That's not much at all.

>> Is this a take it or leave it or do we have any other options?

>>

>> If you want a negligence case for the homeowners ask what happened immediately after the accident.

>>

>> Neither of them offered me any medical asslstance nor did either of them call 911 and all Carol could think of besides calling David an
idiot was calling her homeowners Insurance.

>>

>> They all left me out in the yard screaming for help while they were busy making sure they were covered.

>>

>> She even went as far as to finally call the Emergency Room after I was already there just to tell me she was covered.

>>

>> How selfish are people when they worry about if their insured over helping the person who was hurt and bleeding badly in their yard.
>>

>> I'm glad she got her answer and had to share it with me only to find out her coverage won't even pay the medical bills.

>>

>> I'm not happy with the offer,

>>

>> As far as John Choyinski, he knows he has to call you and said he will tomorrow.

>>

>> Paul

>>

>> Paul Dulberg

>> 847-497-4250

>> Sent from my IPad

- —)
>>> On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comcast.et> wrote: EXHIBIT £

>>> Im waiting to hear from John. I tried calling him last week, but no one answered. 2’\‘3'2-0
>>>

>>> In addition, the McGuire's atty has offered us (you) $5,000 in full settfement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a motion at
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some point, so my suggestion Is to take the $5,000 now. You probably won't see any of it due to llens etc. but it will offset the costs
deducted from any eventual recovery....

>>>

>>> Let me know what you think..

4

>>> Hans

55> =me- Original Message -----

>>> From: Paul Dulberg <pdulberg@comcast.net>

>>> To: Hans Mast <hansmast@comcast.net>

>>> Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

>>> Subject: Dave's Best and oldest friend John

>>> Hans,

>>> Just spoke with John Choyinski again about talking with you.

>>> I am leaving your number with him as he has agreed to talk with you about David Gagnon.

>>> 1 belleve he will try and call socmetime tomorrow.

>>> Paul

>>> Oh and I know that nothing that happened right after the incident makes any difference as to the validity of the injuries but David’s
conduct immediately after the incident does show his lack of moral values for other humans and what he was willing and was not willing
to do to help me get medical help. For his actions towards me or any other human being is enough to sue the shit out him alone. It is the
things that happened afterwards that upset me the most,

>>> Sorry for the rant but Dave was a complete ass all the way and deserves this.

>>> Paul Dulberg

>>> 847-497-4250

>>> Sent from my iPad
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MEMORANDUM

TO: File

FROM: Hans
DATE:November 20, 2013
SUBJECT: PAUL DULBERG

On November 20, 2013, I met with Paul and his friend to discuss the McGuire’s $5,000 settlement
offer and other issues with regard to this case. I also told them there is a dispute as to McGuire’s
liability, as they maintain that they were not directing Dave’s work. Paul maintains that the
McGuire’s controlled everything that Dave was doing. 1 told him that that’s not what the evidence
seems to show. I told them the McGuire’s could possibly get out of the case on motion, and the
alternative is to accept the $5,000 offer. Paul wants to read the deps of the McGuire’s and also wants
us to order his and Dave’s dep to review. I agreed to do so.

By copy of this memo, [ ask Sheila to order copies of Paul and Dave’s deps. I think defense counsel
ordered them, so all we need to do is get copies. Please let me know if the copies have not been
already ordered so we don’t have to order the originals.

Thanks,

Hans

EXHIBITE O
21920

POP 000003





VERIFICATION

Under penalties as provided by law pursuant 1o § 1-160 ol the Code o Civil Provedure,
the undersighed cenifies thalthe slulerments st forth in this insrument arc true, eorreet, and
camplete, exeepl 4s 1o maiters therein staded to be on information and beliel’and as to such
mwtiers e vadersicoed eortifics as atoresaid that he verily believes the sinne 10 be lrue.

¥ ’m..r “M‘ﬁ‘?w’”
Paul Dlher /







‘ THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

MClcrh of the C;r]i:th(];‘,lo m(i‘ﬁﬂ*
: Pil o dP

Tbaf}aewcﬁrugnl.})ﬁ 17911147451

17LAO00377

1142812017

McHonry County Illinois
22nd Judigial Ciroult

1 ? LADD UB "" T ok R OR ORI R o oK
No.

PAUL DULBERG,
Plaintiff,

-V‘

NOTICE

THIS CASE 18 HEREBY SET FOR A
SCUEDULING CONFERENCE N

COURTROOM _20!1 _ON
0212712048 , AT 9:00AM,

, FAILURE TO APPEAR MAY RESULT IN
COMPLAINT AT LAY THE CASE BEING DISMISSED OR AN

(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N e M N M N Nl N S s

Defendant.

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also.referred 1088 ——oeee o - o o=

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

againgt THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also refetred to as

“POPOVICH”), and HAN S MAST (hereinafter algo roferred to as “MAST”), states the

following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illihois, agd was

such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is alaw firm

operating 1h McHenty County, Illinois, and u‘ansaqting business on a regular and datly basis in ;

McHenry County, Ilinois. .
| 3. Your Defendunt, HANS MAST, is cither an agent, employee, or partner of THE LAW

OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

IWlinois, and was so licensed et all times relsvant to this Complaint,

exuprs 4
1-1020 ¢
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST arte directly atiributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefote claimed proper in McHenty County, lllinois, as the Defendants
frangact substantial and regt}lar business in and about McHenry County in the practice of law,
where t'héir office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline MoGuire and William McGuire, in

assisting & David Gagnon in the cutting down of & tree on the McGuire property. DULBERG

lived in the neighborhood.

7. At this time, Gagton lost control of the chainsaw he was using causing it to sirike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not ~
limited to great pain and suffering, current as well as filture medical expenses, in an amount in
excess of $260,000.00, along with lost wages in excess of $250,000,00, and various other
damages.

8. In May 0of 2012, DULBERG retained THE LAW OFFICES OF THOMAS I.
POPOVICH, P.C,, pursuant to a writlen retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,

is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fully set forth herein.
10.  Animplied torm of the retainer agreement attached hereto as Exhibit A, was that at alt
times, the Defondants would exetcise their duty of due care towards their client and coﬁform

their acts and actions within the standard of cate every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants property filed suit against not only the operator of
the chein saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises,

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McQGuire, |

13.  The matter proceeded through the notmal stages of litigation until sometime in late 2013

1

or early 2014, when MAST met with DULBERG and other family members.and.advised-them - ————-—---—-

e b s v bt —— R

there wag no cause of action against William McoGuire and Caroline McGuire, and told
DULBERG he had no choice but to execute a release in favor of the McGuite’s for the sum of
$5,000.00. DULBERG, having no choice in the maiter, relucta.ntly agreed with MAST and to
accept the sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter. A copy of

the aforesaid general release and setilement agreement is attached hereto as Exhibit C,

14, MAST and POPOVICH continued to represent DULBERG fhrough to and including |
March of 2015, following which DULBERG and the Defendants terminated their relationship. E
15.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability againgt William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled, Then, due to a claimed failure of :

communication, MAST and POPOVICH withdrew from the representation of DULBERG.

3 .
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16,  Thereafter, DULBERG retained other attorneys and procseded to a binding mediation
before a retired Circuit Judge, where DULBERG received o binding mediation award of
$660,000.00 1n gross, and & net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recovet to
$300,000.00 based upon the insurance policy available. The awerd was substantially more than
that sum of money, and could have been recovered trom McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Awerd is attached hereto as Exhiplt D.
17. The McGuire's were property owners and had property insurance covering injuries or
losses on thely property, as well as substantial personal assets, inclhuding the property location

where the accident took place at 1016 West Elder Avenue, in the City.of McHenty, lllinois—- - ——-—--

MoGuire’s were well able 'to pay all, or a portion of the binding mediation award had they still
remained parties,

18,  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as tequired, and frequently conferred with them,

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the
inclusion of the McGuire’s would only complicate the case.

20.  Pollowing the execution of the mediation agreelient with the “high-low egreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the

4
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mediation, DULBERG was advised to seek an independent opinioq from en attorney handling
Legal Malpractice matters, and received that opinion on or ebout December 16, 2016,
21.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:
a) Failed to take such actions as were necessary during their representation of
DULBERG to fix ligbility against the propetty owners of fhe subject property (the McGuire's)
who employed Gagnon, aﬁd sought the assistance of DULBERG; .
b)  Failed to thoroughly investigate liability issues egainst property owners of the
subject property;
i

¢) ___Failed to condust necessary discovery, s as ta fix the Hability.of:the propetty—-r—re——-—

i e s ———— by e —
t

owners to DULBERG; '

“d) Failed to understand the law pertaining to a property owner’s rights, duties and

responsibilities to someone invited onto their property;

) Improperly urged DULBURG to accept a nonsensical settlement from the l
property owners, and dismissed them from all further responsibility; |

b)) Failed to appreciate and understund further moneys could not be received as
against Gagion, and that the McGuire's and their obvious liability were a very necessary party to 1
the litigation;

g) Falsely advised DULBURG throughout the petiod of thelr representation, that the
actions taken regarding the McGuire’s was proper it all ways and respects, and that DULBURG ,

had no choice but to accept the settlement;
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h) Feiled to properly explain to DULBURG all ramifications of accepting the
McGuite settiement, and giving him the option of retaining alternative counsel to review the
mattet;

i) Continually reassuréd DULBURG that the course of action ag to the property
owners was proper and appropriate;

i) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the MoGuire’s, instead
coercing him into signing-a release and settlement agreement and accept a paltry sum of

$5,000.00 for what was a grievous injury.

22,  That DULBERG suffered serious and substantial darﬁages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the MoGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plalntiff, PAUI_: DULBERG prays this Honorable Court to enter
judgtuent oﬁ such verdict us a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this
Honorable Court,

Respeotlully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

Do iisl

Thomas W. Gooch, 1T
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

'I;%omas W. Gooch, II;: :'

Thomas W, Gooch, I
THE GOOCH FIRM
209 S. Main Street

Wauconda, IL 60084 . — —

T TTT8475528-0110
ARDC No.: 3123355
gooch@goochfirm.com
office@goochfitm.com
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1 agree to eploy the LAW OPFICES OF THOMAS J, POPOVICH, P, C

{tieteinafter "oy attorney") to r&present me in the prosecunon or settlement of myclaim against -

| _persans o entities requnsiblc foi causing me to suffer {mums anll ddmages on the______ day of
20 -

My attom(:y agrées to-make no: chargb for legal sétvices unlcss A rccovery ig: madc

in my claim, The approval of Any setflement amovnt carfiot be ninde withour my knowledge and
conseut

Lagree to pay my attomey in comlderauon for his legal services a -sum equal to
" opie-third (83 1/3%) of my récovery from my gl by suit 6r séttlement; this will incrgase: to
,7@% 4n the-event my Slalih yesults in more fhan orie. (1) trlal:and/or an apgéal of a trial, 1
dndérstand my attorney may nged to incur reasohable expenses in properly Hiandilng my clalm
mcluding, but not linited to, expenses sich as 4écident Yeporty, filing faes, courtreporters feks,
‘video fees, recards foes, and-physician fees, X inderstand thoss expenses: willbe taken oot of my
erclemem maddxﬁoﬁ*m‘nmgnoy $ legal fee.
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LAW-OFEIGES OF THOMAS J. POPOVICH

Client . ‘ : 7
Daw'{ : ' : '.Datc: \
LAW O'FI‘ICES or 'I‘I-IOMAS J. POPOVICH, P C.
. 3416 West Blm, Street, - :
McHeriry, Hlinois 56050 .
815/344-3797 .
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W NOW COMBS the Plaintiff PAUL DULBBI{G by b attomdvs, LAW omcas opr
THOND\bI "PQPOVICH, P. ¢ anil complainmg agamst tha Domcumis, DAVID GAGNON, .

' Inchviduallv, and as Agent of GAILOLINE MoGU]RB and BILL MGGIUIRB and CAROLINE

© MoGUIRR and BILL Mo(IUIRE, individually, and states as follows; : . 1

: "Comnil o | , |
MM&QMM&&MM&&MMMM : K !
P

[, - OnlJuno?28, 2011, the Plalntiff, PAUL DULBERG hv«sd in tho City of Moletiry,

£
:

PLAINTIFF'S

Coutty of McHenty, Tlinols, EXHIBIT

2. . - On Tune 28, 2011, Dofondarts LAROLIN}? Me(."}‘U'IRL and BILL MoGUIRE ! !g D)

hved conuollod, reanpged and mamlajned & iingia famﬂy home looated at QDJG,W, Bldler , -
Mt .
"GUNTING ONIEE LINWRG :
Avenus, in the City MM&A&%&@@% of MeHenzy, Illimim zfat:m O WY Mo dSOSINSIO oMl :
_THIBEABE Y iﬁ Hﬁﬁk’-ﬁ‘f ﬁfET FOR 8C 0 WO " I3V0 Bidl, NI LINSTY AVA HYAQHY OL 5y WJ ;
EENIRBENSE I mm GOl Ny g j
N‘ P8O =" WOOUINAQD N ONHENOD :
FAILJRE 76 AP m MAY RESULT IN HE CABR ONIINAZHOY MO L46 ABTHIIH 81 38VO SIHL. i
GG DigMisaro OR AN GRPER OF 04'% 23NY 1907 AR .

BREADLT BRING BENTERED, BOILON @

Dk \;,354’
AM / Transaction #17111117451/ Case #17LA000377
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S N Qn Juzwe 28, 2011, the Dofendant, DAVID GAGNON Wag livlng and/os staylng’at

el .'hia pam’m‘a Imnﬁo at 1016 W, B]derAvqnﬁe in the City of Moﬂemy, Cow1ty ofMoIIenry,

C o . T, T

L . 4. ) On June 28 201] the Defendants, GAROLINF Mo(}UIRB aid BILL MOGUIRB

¢ .
K
; - . e l
, d
Yentw, Illlnois»‘ o E . .'-.'~--~-"r no R
R R It SN S ) .
[ EN l |.
M ‘e l'

- :ocrrtmateﬁ hixed 1he Defondaut DAYID QAGN ON, to uut davm, ttim and/m maintain the. tuses

- antl brusn s.t ’che by pmm!ses at 10?[6 W Eldsr Avepue, imho City beoHemy, County of Lo
L MOHGMY Ilﬁhois - "::;':',.. : e 1,- L
« R 5 OnJuna 28, 9011 md ut tha reguest aud with “cho au’tfnouty nnd peimxssion ofthe -
. ' Defendemfs CAROLH\IB MoGUII{E gncl BILL MoGUIRE, and for iheir beneﬂt, the Dafpndmlt

; -«—~DA’V }';}) GAGN@N—wwwoﬂdh unuer theh ‘fapeivis ion ana oontrol whiie dngaged in cutting, -
ulmming tmd ma.intbmimg m’ees nnd bru.sh at the pmrmsos ai 1016 W Bldar Avexme, 1 fhe Gity
' “_ s of Mczf‘lemy, Coum:y c)f MoIIenry, Hlina Co ':- RPN . ‘
| ‘ ) 6 On Iune: 28 201 i, as pm'r of hils work et the aubjetst pmperty, The li)afanndantb
DA \I!ID GAUN ON, wag auth01lzed insi:ruoted advised and: permmﬁed 10 uso 8 chainsaw to agslst
him ftrhi-s work for Defendants,'QAROLE\IB MoGUIRE and BILL MoGUIRE, which was owned
by 1he Ma Gridses, |

I- . 7.. . On Juno 28, 2011 the Defendant, DAVID GA(}NON, wes unden the supervision
and goxt (10] of D atendants OAROLINB MoGUIRE snd BILT, McGUIRE and WS woﬂdng as
thetr-apparent and actual agont,'and was then adting and woﬂdng fi tha scope of bis agency-for

Defehdimiq CARDL]NB MOGUIRE and BILL MoGUIRE,
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U :'. ;o %O Jugp 23 do11, s wibilo the. Dofendafxt, BAVID GAGNQN, wﬁa fworking In
mo course tmd soope ei’his ;&gmy for Dafendants, CAROLmB MoGUIRE arid BI[JL
.' : ‘ j :", i MoGUIRE, and wes undax ol supewiaion end oot).ti*ol Defondst DAVID. GAGNON W

.::g N :- us¢ ofa dlminsaw wb,tle tmmniug B heo and bremé*n. b ‘
. ) Qn J\me 28) ?011. and whiLe Defendam D;WID GAGNON‘ was in usa ofa
* chaﬁnsaw while tLhnmlng E\ (tee tmd bmnoh, Dei‘en(lant DAVID GAGNON, aslced fm and/ot
"_‘::;-'.3'11 wqwsted the asslstanoe ofthe Plﬁinﬂﬁ‘ PAUL DULBERG? toholdthe tree, bramh Whlle '

Dofendaht, DAVJD GAGNON trlgomed the bmmhwﬁbthe dhainsaw

¢ N

SRR ' 0n .‘mnerZB zom, aud while De{‘endqnt DAVID GAGNON Wa$ in so]e control,
; .}'..‘.'.;.: e 150 andropm atiom: of the suh;eot-cbamsaw ther ohmnsaw wara‘oaused tﬁ'stfﬂmd mm‘me .

k Pmnﬁfemﬂmummm R A A
:::f..'};_j o i m alllelevamtlmes, Defendam. CAROLINEMOQUTRE smdBILLMoGUIRF

ar A LY
|
(IR

B R knew ot Defaﬂdmﬁ, DAVID GA ONONs uso of‘the c}mmaaw iu the t presenae bf the Plalnthff,
PAUL DULBERG, and Imew that such oroated ¢ danger o the Plalnnff, PAUL DULBER®’s
. o sefaty. ‘ | .
‘ .12, That g all relovant tmes, the ﬁefeu'dmtﬂ', DAVID GAGNO.N,. 89 agont of
L CAROIIINL} MGGKHRE and BILL Mo(RUIRE, pwed a.dl_;t?t 1o use oaty ;md,oa.,uﬁon 1 his

dpexation ofa.l_mciw;rdc'ingemw nstrurmentality, - . R
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< A On;hmazs, 201] the Daﬁendmt, DAVID GAGNON, Was n@ghgsu"c inbmm

-

. J nméfb ofﬁm fol[oWing ways' 3 e r ‘ . : " i -_..j‘_‘
' "' Lo _: S oA Failad 't maintaiu control oVer the ogerathig ofthe ohalns&w, '

: . 15: Failedm take plecautton not to allow iha dhamsa,wtomove tpward the B]zdmiﬁ‘,
. - PA"OL DULBBRG 50 as 10 onuée imtwy, .: , ' .° '

| 0, X VI‘nilod to wam ’drte Plainﬂ.fﬁ PAUL, D’ULBERG of th& chmgens Mﬂinglﬁom the
SV  Défondsit N GAGNQN’smability’.to dontyl 0 e .

e "S.\Q ) . c ' d.‘ ,' Failed 10  keep g propor disumce ﬁ;om th@ Plaintlf‘f, PAUL DULBBRG while

: opeiaﬁpéthe ohbinaxtw, ’ ; . "

--‘---.—--’ ——s a1 3 o ——

ol '_‘ _-_ e ,_J_;_ ;:u — ,Otharw}sp -was-peggentin: opemtiou and- control oftim - fr.“'
. TE 'ﬁ.:.. ‘;.': BV YA T.hat a8 8 pm:dmate reeult of the’ De}‘enﬁan\%’s msgligqsnce, ‘the P]aintrff FAUL
: . 4 i, DULBERG, was ‘anmad exte\mfalb', ho has expoﬂenwd anc wut in tho fature prerleme pa}n |
. K : “and sﬁffmng, he: hds fx;an pormanently scaurad and!or d;sablad e hes bccome obhgated for
Jarge surg of mouey for medical bills and will dn the future béoomeo ob‘hgn’wd for ndditional
.. sumsofmeney for medical care, and has lost tine frot work and/or from earging wages due to
. guoh infuy. ‘I
| 15, Thatat the aboye time and date, the Defendant’s nepligente oan be inih;:pga;i from
tho t;ﬂrbwnstmicas éftfzaécoutgéncé 85 the Ingtiment of thbinfuty was nndet tJ:ue contiol of'the
Defondant and 'tilex'of01'a, risgligence can be presumied under ihe dootrlne of Res-Jpsa Loguitur.
WHEREFORE, Plaintiff, PAUL DULBERG, domands judgment againgt Defendauts,
DA'VI'D GAGNON, and CAROLINE MoGUIRR and BILL MuGUIRE in an amount in exoets of

'$5 0,800.00, plus costs of hds zotion.
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R Dsfmdane,DAVID C}AG:‘N@N, ewl «orwork ioa snf‘grmrdms‘ombl‘é 'mammx‘ -
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‘ 3‘,}.*. ', Lo CommtX T e o

! ! : Ve

m&mmmmm&mmm&m are
1 I 5 That the Plainmf 'PAUL DULBERG, resta{es and xealleges pa:.agia'phs 1 thtoz.zgh
14 in Cchmtl, above, as pamgna.‘phs i.‘tlnough 150f Count II, as irmlly alleged hewm. .
i ) A6, . Thaat sl ﬁtmeﬂ, fio Dottty CARODINP MeGUIRE aid B
MoGUIRE ovwmed, oontrolled, ‘rnamtaihed end snpervlsed The 131@1’121808 whewat the acoic‘lem to
fhe Plaﬁnﬁff, RAUL DULBERG, oooﬁrged. LA |
1 Thet ol eloiant o, o Deti cARQ LINE MoGUIRR aanBILL IR

MbGUIRE, ‘Wersin conttol of andhaclthe right to advme, msttmot and cIemand thatihe ' ) A

- r—— o i s - [RRS————Y

8 * That at.all reIevam times, 1o Defencent; DAVID (:A{}NON Wﬂs aémgg vyh the

". ageni,, aotue.f and apparent, of' Deﬁsndam, C/\ROLINb MoGﬂIRB and BILL MoGUIRE, At

Was aﬂmg E thoir request andHi in fhen best interests aad to thmr benefil s in & jolnt antezpt‘isa
'19,_ That et all relevam tlm%, Defendanis, CAROLINE MoGUIRE and BILL
l\fiic(;.iUlRTi.,' know DAVID GAGNON was operating o chaltwaw with the asststance of fho
. Plaigtitf; PAUL DULBERG, and, had the rlght to diacharge ‘or fermdnate the Dafende;:ig,DAVID
GAGNON's wotle for any masgp: L '
20 i "Thetatall relevant ti_'me’s., Defendants, CAﬁ.QLB\TJ_E MeGUIRE end BILL
: 'Mo@lJ]:RE, 5wod 4 duty to sapérvise and conirol Defendant, DAVID GAGNON's.aotivities on
ma.propert'y‘ 50 a8 1ot to cronts &-unteasovable hazard to othess, inoluding the Plaintlff, PUAL

DULBERG,
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o _ Deﬁmdant's iuabiiifyib oonhol e olminsaw, s ‘ - _ -
) " ‘ d . Failecl to koep the ohanwawapmper distance ﬁ'omftha Plaintiff‘ PAUL

DULBBRG, while Qpetatiugthoohainsaw, . |

e} et =4 A A it e 71§ © S

Bl Othmwisemas nogligemﬂin operation audwntrol ﬁfﬂl“ehains aw.

AL N T‘hm u8 i prOMmam resulz af‘tha Dbfandam’a ne‘gligenw, tha Platutift, PAUL
.DULBERG WZIB in,}uted extmmﬂv, he has experiemed emd will in t.ho Imura experience paln
and suﬁeﬁng, he -has been pex manenﬂv scauact and/or d:sabled and has beeome obligatad for
lmge fmms of megey for medical bills and wﬂl i the future become obhgated for additional

sums of monoy for mextioal care, and hag logt time from work and/or frop earning wages due to

gooh ibhwy, -
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The Law Offices of Thomas J. Popovich P.C.
3416 W. Bum STregT
McHanry, TnLivots 60050
TrLEPHONE! §15,344,3797
FacsmiLe: 815.344.5280

Tworias J. Porovicit Manrx J, Yoga
HaNS A MasT Wi, popovichlaw.com JAMES P. TU
JouN A, Koriiax Ronurt J. LumBER
THarEgA M, FREAMAN
Janvary 24, 2014
Paul Dulberg
4606 Hayden Coutt

MoHenry, IL 60051

R Panl Dylderg vs, David Gagnon, Caroling MeGuire and Bill McGuire
MeHenry County Case: 12 LA 178

I — -

Dear Paul:

Please find enclosed the General Reloase and Settlement Agreement from defenss sounsel for
Caroline and Bill MeGuite, Ploase Refease and veturn it to 1me in the enclosed self-addressed
staruped onvelope at your eatliest convenience,

Thank you for your cooperation.

Very truly yours,

LY o
CQmy

% PLAINTIFE'S
§ EXHIBIT WAUKROAN QFriey
2K Norrs MARYIN Lo
5 Kwa IR Avenug
d Waukkoan, 1L 60085
WH17LADODITT
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RELE TL TAG, X

NOW COMES PAUL DULBERG, and in consideration of the payment of Five-Thoussnd
($5,000.00) Dollars to him, by or on behalf of the WILLIAM MCGUIRE and CAROLYN
MCQUIRE (aka Bill McGuire; impropetly namsd as Caroline MoGulre) end AUTO-OWNERS

. INSURANCE COMPANY, the payment and recelp! of which is horeby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRB end CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or smployess of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and alt causes of action, olalins and demands of whatsoeves kind or
nature insluding, but not limited to, any laim for personal injuvies and property damage arlsing out
of a cortain ohain saw Incldent that allegedly ooourred on or about June 28, 2011, within and upon
fhe premises known commonly as 1016 West Blder Avenue, Clty of McHenty, County of
McuHenry, State of Hlinols,

IT' IS FURTHER AGREED AND UNDERSTOQOD thet there Is presently pending a calise

of action In the Ciroult Court of the 22™ Judicla) Clreult, MoHenry County, 1llinols éntitled “Paul

Dulberg, Plaintiff, vs, David Gagnon, Individually, and as agent of Caroline McGuire and Bill -

McGuiis, and Carolfne MoGuire and Bill McGuire, Individuelly,-Defondantst-Cavse Nor 2012 LA
1787 a0d-thit this settlenient 1§ contingent wpon WILLIAM McQUIRE and CAROLYN McGUIRE

being dismissed with prejudioe as parties to said lawsult pursuant to a finding by the Circult Court

that the seitlement betweer the partias constitutes a good fhith settlement for purposes of the lllinais

Joint Tortfeasor Contribution Act, 740 ILCS 100/0.01, ef seq,

IT IS FURTHER AGREED AND UNDERSTQOD that as part of the consideration for this
agreament the undersigned represents and warrants as follows (check applicable boxes);

[1  Iwnasnot 65 or older on the date of the cocurrence,

2 D'was not reosiving SSI or SSD! on the date of the occurrencs,
3 Tamnot eligible to receive SSIor SSDI,

0O lamnotourrently receiving 881 or SSDI,

1T I8 FURTHER AGREED AND UNDERSTOOD:

a, That any subrogated clalms or lens for medical expenses paid by or on
behalf of PAUL DULBERG shall bo the responsibility PAUL DULBERG,
jncluding, but not Hmited to, any Medloare liens, Any and all
relmbursoments of medical expenses to subrogated parties, including
Medicare's rights -of reinburssment, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibilily of the parfies released hevets,

b, That eny ouistanding medical expensvs are PAUL DULBERG's
responsibliity and all paymont of medical expenses hereafter shall be PAUL
DULBERG’s responstbility, und not the responstbility of the parties released

- A 1 { Ca
I
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o That PAUL DULBERG agrees to save and hold harmless and indemnlfy the
parties relensed herein agalnst any clatme made by any medloal providers,
including, but not Umited to Medicare or parties subrogated to the rights to
recaver medical or Medlcare payments, '

IT IS FURTHER AGREED AND UNDERSTOOD by the parties hereto that this agresment
contains the entive agreement betwaen the parties with regard to materials set forth hereln, and shall
be binding upon and inute to the benefit of the parties hereto, Jointly and severally, and the
exeoutors, conservators, administratois, guardiang, personal representatives, heirs and suocessors of
each,

YT 1S PURTHER AGREED AND UNDERSTOOD that this settlement Is a.compromise of
a doubtful and disputed claim and no liabillty Is admitted as a consequence hereof.

IN WITNESS WHERECF, I have hersunto set my hand and seal on the dates set forth
below,

st o i i
s
o e s s s i 143
el b m— T
et o

Dated:

PAUL DULBERG

STATE OF ILLINOIS )
) 88,
COUNTY OF MCHENRY )

PAUL, DULBERG personally sppeared before me this date and acknowledged that she
exeouted the foregoing Release and Settlement Agresment as his own froe act and desd for the nses
and purposes set forth theroin,

Dated this day of January, 2014,

Notary Public

AM / Transaction #1711 147451 / Case #17 LAQO0377
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Binding Medlation Award

Paul Dulberg

N, ADR Systems Flle #  33391BMAG

David Gagnon

— S St = S

On Dacamber 8, 2016, the matter was called for binding madiation before the Honorable James
P. Etchingham, (Ret), In Chicage, k. According to the agreement enteret! into by the partles, If 8
voluntary settlement trough hegotlation could not be reached the mediator would render &

settlement award which would be blnding to the parties, Pursiant. to,that-agreement thg- - ———m

o ——-metiator MTUSEE foIoWE

Findl;'tg in favor of: /%M/ ﬁ@/ﬁ{pr‘?
GSross Award: ﬁé&lﬁﬁ g.

Comparative foult: _.,_,{.JN % (if spplicable)

Net Award: 2 56 /9 200
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Futu it medics [ £ 200,000,
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L ** FILED ** Env: 3126388
McHenry County, lllinois

17LA000377

Date: 12/6/2018 2:46 PM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF,
V. Case No. 17 LA 377

THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

NOTICE OF FILING

TO:  George Flynn
Clausen Miller, PC
10 S. LaSalle St.
Chicago, IL 60603
aflynn@clausen.com

PLEASE TAKE NOTICE that on December 6, 2018, the undersigned caused the
enclosed Second Amended Complaint to be filed in the Circuit Court of the Twenty Second
Judicial Circuit, McHenry County, Illinois, a copy of which is hereby served upon you.

/s/ Julia C. Williams
Julia C. Williams

Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W, Washington, Ste. 1437

Chicago, IL 60602

312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net

CERTIFICATE OF SERVICE

The undersigned, a non-attorney, certifies that she caused a copy of the foregoing notice
and document to be served upon the above service list via email and the court’s electronic filing
system.

/s/ Mary Winch
Mary Winch

EXHIBITS_O_
21020
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** FILED ** Env: 3126388
McHenry County, llliinols
17LA000377

Date: 12/6/2018 2:46 PM
Katherine M. Keefe

Clerk of the Circuit Court

THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N Nt Nt Nt N St Nt e st e

Defendant,

SECOND AMENDED COMPLAINT AT LAW

Plaintiff, PAUL DULBERG (hereinafter also referred to as “DULBERG”), by and
through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. (hercinafter also referred to as “POPOVICH”),

and HANS MAST (hereinafter also referred to as “MAST”), as follows:

COUNT 1
LEGAL MALPRACTICE
A, Parties and Venue
1. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a resident at

all times complained of herein.
2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in McHenry
County, Hlinois, and transacting business on a regular and daily basis in McHenry County, Illinois.
3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas
Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all times

relevant to this Complaint.
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4, As an agent, employee, or principal in Popovich, Popovich is liable for Mast’s
actions alleged herein.

5. Venue is proper in McHenry County, Illinois, as the Defendants transact substantial
and regular business in and about McHenry County in the practice of law, where their office is
located.

B. Relevant Facts

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire (“Caroline”),
William McGuire (“Williams™) (Caroline and William collectively referred to herein as “the
McGuires”), and David Gagnon (“Gagnon”) in cutting down a tree on the McGuire’s property.

7. Dulberg lives in the next neighborhood over from the McGuire family.

8. Caroline McGuire and William McGuire are a married couple, who own real
property in McHenry, McHenry County, Illinois (“the Property”).

9. David Gagon ts Caroline’s son and William’s stepson.

10.  On June 28, 2011, at the Property, Gagnon was operating a chainsaw to remove
branches from a tree and cut it down on the Property.

11.  The McGuire’s purchased and owned the chainsaw that was being utilized to trim,
remove branches, and cut down the tree.

12.  Dulberg was invited to the McGuire’s property to see if he wanted any of the wood
from the tree.

13.  William physically assisted with cutting down the tree and, then, later supervised
Gagnon’s actions.

14, Caroline supervised Gagnon’s and William’s actions.
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15.  Gagnon and the McGuires asked Dulberg to assist with trimming and removal of
the tree.

16.  Gagnon was acting on behalf of Caroline and William and at their direction.

17.  Caroline, William, and Gagnon all knew or show have known that a chainsaw was
dangerous and to take appropriate precautions when utilizing the chain saw.

18.  The safety information was readily available to Caroline and William as the safety
instructions are included with the purchase of the chainsaw.

19.  Itis reasonably foreseeable that the failure to take appropriate caution and safety
measures could result in serious injury.

20.  The likelihood of injury when not properly utilizing the chainsaw or not following
the safety precautions is very high.

21.  The safety instructions outlined are easy to follow and do not place a large burden
on the operator of the chainsaw or the owner of the property.

22, Caroline, William, and Gagnon had a duty to exercise appropriate caution and
follow the safety instructions for the chainsaw.

23.  Caroline, William, and Gagnon breached that duty by either not exercising
appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to exercise
appropriate care and/or follow the safety instructions.

24.  Caroline and William, owners of the property and the chainsaw, instructed Gagnon
to use the chain saw despite Gagnon not being a trained in operating the chainsaw.,

25.  Gagnon was operating the chain saw in close proximity to Dulberg.

26.  Neither Gagnon nor Dulberg were provided protective equipment when operating

or assisting with operating the chainsaw.
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27.  Gagnon failed to utilize the chainsaw in compliance with the safety measures
outlined in the owner’s manual.

28.  Caroline and William failed to instruct and require that Gagnon utilize the
chainsaw only in compliance with the safety measures outlined in the owner’s manual.

29.  Gagnon lost control of the chainsaw that he was using and it struck Dulberg in the
right arm, cutting him severely.

30.  Dulberg incurred substantial and catastrophic injuries, including, but not limited
to, pain and suffering, loss of use of his right arm, current and future medical expenses in amount
in excess of $260,000, lost wages in excess of $250,000, and other damages.

31.  InMay 2012, Dulberg hired Mast and Popovich to represent him in prosecuting
his claims against Gagnon and the McGuires. Exhibit A.

32.  Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon and
the McGuires. Exhibit B.

33.  Mast and Popovich entered into an attorney client relationship with Dulberg.

34.  Based upon the attorney client relationship, Mast and Popovich owed professional
duties to Dulberg, including to a duty of care.

35.  On bchalf of Dulberg, Mast and Popovich prosecuted claims against both Gagnon
and the McGuire’s.

36.  The claims against Gagnon were resolved Jater through binding mediation with
new counsel.

37.  The claims against the McGuires included (a) common law premises liability, (b)
statutory premises liability, (¢) common law negligence, and (d) vicarious liability for the acts of

their son and agent.
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38.  Inlate 2013 or early, Mast urged Dulberg to settle the claims against the McGuire’s
for $5,000.

39.  On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to
accept the $5,000.00, “the McGuire’s atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what Dave
did as property owners. So they will likely get out of the case on a motion at some point, so my
suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it will
offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their $5,000
they will simply file a motion and get out of the case for free. That's the only other option is letting
them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)

40.  Similarly, on November 20, 2013, Mast emailed Dulberg urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

41.  On or around December 2013 or January 2014, Mast met with Dulberg and again
advised them there was no cause of action against William McGuire and Caroline McGuire, and
verbally told Dulberg that he had no choice but to execute a release in favor of the McGuires for
the sum of $5,000.00 and if he did not, he would get nothing.

42.  During that same time frame, Mast advised Dulberg that the Restatement of Torts
318 was the only mechanism to recover from the McGuires and that Illinois did not recognize the
Restate of Torts 318, thus Dulberg did not have any viable claims against the McGuires.

43.  Mast failed to advise or inform Dulberg of other basis for recovery against the

McQGuires.
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44.  Based upon Mast’s erroneously advice that Dulberg’s claims against the McGuire’s
were not viable and that Dulberg would not recover if he pursued the claims, Dulberg settled with
the McGuire’s and their insurance company, Auto-Owners Insurance Company, for $5,000, which
included a release of all claims against the McGuire’s and claim for indemnification under the
McGuire’s insurance policy. Exhibit D (Settlement).

45.  Mast also told Dulberg that Gagnon’s insurance policy was limited to $100,000.

46.  From 2013 forward, Mast and Popovich represented repeatedly to Dulberg that
there was no possibility of any liability against William and/or Caroline McGuire and/or Auto-
Owners Insurance Company, and led Dulberg to believe that the matter was being properly
handled.

47.  Mast also reassured Dulberg that Dulberg would be able to receive the full amount
of any eventual recovery from Gagnon.

48.  After accepting the $5,000 settlement, Dulberg wrote Mast an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

49.  Mast and Popovich continued to represent Dulberg into 2015 and continuously
assured him that his case was being handled properly.

50.  The McGuires owned their home, had homeowner’s insurance, and had other
property that could have been utilized to pay a judgment against them and in favor of Dulberg.

51.  Dulberg cooperated with and appropriately assisted Mast and Popovich in
prosecuting the claims against Gagnon and the McGuires.

52.  In December of 2016, Dulberg participated in binding mediation related to his

claims against Gagnon.
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53. In December of 2016, Dulberg was awarded a gross amount of $660,000 and a net
award of $561,000 after his contributory negligence was considered.

54.  Dulberg was only able to recovery approximately $300,000 of the award from
Gagnon’s insurance and was unable to collect from Gagnon personally.

55.  Only after Dulberg obtained an award against Gagnon did he discover that his
claims against the McGuires were viable and valuable.

56.  Following the execution of the mediation agreement and the final mediation
award, Dulberg realized for the first time in December of 2016 that the information Mast and
Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of the
McGuires was a serious and substantial mistake.

57. It was not until the mediation in December 2016, based on the expert’s opinions
that Dulberg retained for the mediation, that Dulberg became reasonably aware that Mast and
Popovich did not properly represent him by pressuring and coercing him to accept a settlement
for $5,000.00 on an “all or nothing” basis.

58.  Mast and Popovich, jointly and severally, breached the duties owed Dulberg by
violating the standard of care owed Dulberg in the following ways and respects:

a) failed to fully and properly investigate the claims and/or basis for liability against
the McGuires;

b) failed to properly obtain information through discovery regarding McGuires
assets, insurance coverages, and/or ability to pay a judgement and/or settlement against them;

c) failed to accurately advise Dulberg of the McGuires’ and Gagnon’s insurance
coverage related to the claims against them and/or Dulberg’s ability to recover through

McGuires’and Gagnon’s insurance policies, including, but not limited to, incorrectly informing
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Dulberg that Gagnon’s insurance policy was “only $100,000” and no insurance compnay would
pay close to that;

d) failed to take such actions as were necessary during their respective representation
of Dulberg to fix liability against the property owners of the subject property (the McGuires)
who employed and/or were principals of Gagnon, and who sought the assistance Dulberg by for
example failing to obtain an expert;

€) failed to accurately advise Dulberg regarding the McGuires’ liability, likelihood
of success of claims against the McGuires, the McGuires’ ability pay any judgment or settlement
against them through insurance or other assets, and/or necessity of prosecuting the all the claims
against both the McGuires and Gagnon in order to obtain a full recovery;

) Coerced Dulberg, verbally and though emails, into accepting a settlement with the
McGuires for $5,000 by misleading Dulberg into believing that he had no other choice but to
accept the settlement or else “The McGuires will get out for FREE on a motion.”

59.  As a direct result of Mast and Popovich’s wrongful actions, Dulberg suffered
serious and substantial damages, not only as a result of the injury as set forth in the binding
mediation award, but due to the direct actions of Mast and Popovich in urging Dulberg to release
the McGuires, lost the sum of well over $300,000.00 which would not have occurred but for the
acts of Mast and The Law Offices of Thomas Popovich, P.C.

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter judgment
on such verdict as a jury of twelve (12) shall return, together with the costs of suit and such other
and further relief as may be just, all in excess of the jurisdictional minimums of this Honorable

Court.
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Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys The Clinton Law Firm

/s/ Julia C. Williams

Julia C. Williams

Edward X. Clinton, Jr.,, ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386

The Clinton Law Firm

111 W. Washington, Ste, 1437

Chicago, 1L 60602

312.357.1515

ed@clintonlaw.net
juliawiliams(@clintonlaw.net
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'3 thmo 28, 2011, theDefendant, DAVID GAGNON Wag living and/os stayingat '

TR his parmt“ﬂ ,&onie at 1016 W, B}dequmw n the City ochHeﬁr}t,Coymty ochHenry,
:‘t.: DA '-. ., ‘ Imn()iﬂc' 'f" ": : . . . " . ..‘ .'_:J:- '-""{':.' . » '. ' .“-". '."A: 'jn‘~ “: . ’ '

Vet LI :
* Ny

.*”'-'- ‘ - and hmsh at’theh pwmisec at 1016 W. Blder AWnue. i &te Cdty beoHemy, Co&mty of T

.«

; ,MoHehry nmmis .‘-;. RGN L

- 5 . On June 28, 2011 ‘and at e tequest and with fhe sruﬂmnty aud peim:ssion ofthe

v".
H ot

, R 'Dafendanis CAROLINB M(,GUIRE and BILE, MoGUIRE, atzd fQ:{ tﬁei: beneﬁt, th;e Defendmzt

Yo LT ondue 28, 2011, tho Defemdants. CAROLNE MOGUIRE erid B}?LL MoGUIRE -
- ;oorruﬁme& hu‘ﬁkl the Doi’andant, DA’YID C;‘AGNON, to cut dqwn, nim and/m maintain the tpees- :

| - -~—~—-DA.‘VIPJ GAGNON-mfwwnmﬁg unﬁer fhoir superv“iéion and oont;ol whﬂo sngaged in cutting,
" L '. trimmmg and nmmzdnimg tﬂses %md bx'ush atthe premises at 1016 ’W‘ Bldar Avenue, 511 ‘the Gty
v e ofMpomy, County ofMponry, Iilinois. . {.f- :'-: FEKI o
: 6 + On June 28 2011 as ﬁmr of hig work et the subjmt propexty, ‘rh° Dotendant,
DAVID GAGNON was authm lz.ed insﬁuoted, advised and- permltted to use a chatesaw to assist
him i b.is wo:k for Defevdemrs. CAROLB‘«TE MoGUIRE aod BILL MeGUIRE, which wes owned
by, the M o Guires S
. 7“ . Op Juna 28, 201‘1 the Defeuclani DAVID GAGNON, was undm the- snparvmon
and eaint] of Dotbndants, CAROLINE MoGUIRE snd BILL, MEUIRE, tnd was woiking s
thelr apparent and actual agent,’ and yas then acting and wmking i tha scope of hls sgensy-for
Defendants, CARDLINE MoGUIRE, and BILL, MoGUIRE.

)
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‘. ::,“ .8, On June 28 20{ 1, and while the Defendanf, DAVID GAGNON was worldn.g in
) " 0 the oourEe aad soope afhis ftgemy for Defendemts, CAROLmB MoGUIRB ad BIILL

o _' . MoGUIBE and was uﬁder theh' sunamsion and conuoi Defendgmt DAVID, GAGNON wns in
r j- use o:{’a akminsaw whﬂe trinﬂning a i1¢o and bmnéh ‘ .

L 9,- ' 011 J’t.me 28, 201 s and whil,e Dei’endaht, DAVTID GAGNON w@a in'use of a
T .3- ohamsaw whiie tlim:ming B “iree ud bmoh, Defendant DAVII) GAGNON asked forand/ot

| :requested the' aﬂslstanoe of thio Pltuntiﬂ; PAUL DULBERG. to.hg1d’ the treo, branoh ‘While '

: PR Defanﬂa.ht, DAVID GAGI\. ON trinamend ’the bmnah’m&th the ahainsaw o St

' s N On J’una?B mu. and while Defmldtmt DAVID (}A(NON i in 301& ocntrol,
, ._'-'_:, ,,'.‘_ - use s.nd opemtroa offhe sub}cot -chalbsaw; the cnamsaw was caused m“ﬂtrilmd imum 1he

: Plain’tiff PAE DULBERG SRR '-‘, o »:'f.j' L

IR 11 At ol felovary tie Defendaﬁis, CAROLINB Mmm and BIL eMoGUIRE

' : X Imew of Defandant, IDAWD GA GNON’s uso of the ahai;nsaw in the ;zteermua of the Plaintiff,
' PAUL DULBERG, and knew that suoh oreated & d;mg:cr to 1hc Plainﬂff PAUL DUI,BERG S
. ety .
' .12, That g all zelevant times, the Ijefcndants DAYID GA(.NON: ag agent of
R CAROL[NF McGUIRE g, BILL MeGUIRHE, pwed e. tlmy 10 uge oard pod. t:autlon in his

dpemtmn of & knowi dangerous instramentality, - S
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. Colin: .18 on Junezz& 7011 the Dni’endmt, DAVID GAGNQN, wa naghgen‘tin. due-or

| 3 ~m6ro of thofollowmg WB}’S' RO “c-"'".'f‘_'l-i :"'1"~"‘ . g ', o {' '
’ ‘." r ' :.' y By - Failod‘tomaintaiu con:h‘ol oVar the upemtmg oi’the ohainaaw, -
| N - ‘ ‘t'»: }'ailod tt) take predaution nottoallow the chahaaaw’comove Low.axd the Bizdlmﬁ}
. ‘;' b ' o PAUL DULBJE{RG 8oasto oause imm'y, .' _ _ | . ' .
EEES ' : o *Faxleil to Wam {he Plaintlﬁi PAUL, D’UL‘BER(} m‘.’ the dnngers ebdsungvfxomthe
) o :'Defendant DAvm GAGNON’ amahl,ity*to dontsol ‘ho chaltiw) -
| R " o 'd.'_ ,lecd tp keep 8 proper d;lstance fcbm ihe Plainﬂfr BAUL DULBBRG while
IR 'opemﬁngiheoheinwwa . . o o |
- _4_ ,._.ﬂ_.n...-e.r—.-‘ che:rwisp was peligentin: opsmtion and oonuvl nf‘the—chalﬂq‘saw.:
; '- ' " ‘M' 'I'bm as apmvdm&te result of ﬁleDefm:ﬂunﬁ’s negligencn, ho Plainl.rﬁ‘ PAUL

£ ;'_: 'DULBERG was:njuxecl eodcraally he ,has expeﬂenéad aud wdl in the futurs caxperieuoe pa}n |
i : - and wffe:mg, he hay bf;an pemmanent y scarmcl aud!m chsabled o has becomo obbgated for
largo sums of mosey fot wedies! bills and will In the fiture béeotno obhgatod for additional
Do sums of money far medical onre, and has lost time from otk and/or from enrying wages due 1o
'._ suoh injury. .'
. 15, - ’i‘ha‘; at the aboye timo and date, the ADefendam's_negﬁgeqbe oan.bo ﬁlfe;@é. from
the oirumstatces c;';”"ﬁjg.‘écour‘rénoé a3 the fnstrymeit of thenjury was undet tf;'ne contral of the
l pefonx[aat and ﬂ.mcroi‘ore tegligencs can be presw;ﬁed undar' the. doctrine of‘Res'Ips& nguitur
WIIBREFORE, Plaintiff, PAUL DULBRRG, domands Judgment agalngt Defandants,
DAV‘ID GA(}NON and CAROLINFE. MeGUIRH and BILL McGUIRL 1n ap amount in oxcess of

© "$50,000.00, plus costs of this aotion.
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- mmi o

A __-w_DeI’cndantz DAVID- GAG«N@N, a"f o, WOfk in-asafy ﬁnd“fe‘ﬂsdnable e T T

I , :* ." Count X A
v -f£ g ‘BalDi e .KQWQ_&MBLLMBiﬂMﬁmw Y e
) 1 15 Thet tlelamﬁE[‘ PATJ’L DULBERG, resates and ve&lleges paxagraphe 1 thmugh
14 in C‘mmt I, above, a8 pamgtaphs 1 t}ucugh 15 ofCount II as Jffully alleged hereixx . .
"} : A 6 : Thnt atall relfsva,nt;ames. the Defonaunte, CARODINP MoGUIRB and B}LL '
MOGUIRE oned, controfled, mé.mtalned and supawised tlie pramlsas whareat the aco‘lﬂeul to
fhe I’Ia;im;ﬁ’, RAUL DULBBRG oocurxed L ~‘;..'

7 . Thatat all Lelevant thoies, the Defendants CAROLII\IB Mc(:UIRE and BILL
McGUmE, were in confrol of md had tha tight o st’lviéo, mstcuct Bnd tfemand that- ihc ‘

- *‘That at all w[evant tinies, ihe Defondant; DAVID GAGNON e acting pg-the
| Z" ‘ agent, aomaf and apparent, of De'fend&uw, CAROLNB MOGEHRB and BILL MoGY IIRL, and
. Was acﬁng Bt tholr request and in 'them best interests and to thmr benefit as in ajoint enterpiisa
'19., That at all rclevwc I:i:mussJL Defendants, CAROLINE MoGUIRE and BILL
McGUIRE knesy DAVID GAGNON wes epurating o ohuinsaw with.the assistance of the
Pla.hrtfﬂ. PAUL DULBERG, and had the,tlght to discharge or Lem:mato the De\fendan* DAVID
GAGNON's work for any masgn. :
2 0: " "That at all telovant thnsa, Detondagts, CAR'QLN 2 MeGUIRE end BILL,
. 'McGlﬁRB, ;)wod a duty to sepervise and conteol Dofendant, DAVID GAGNON's.activities on
tlw'proportjr. 80 a8 ot to creatt & utwceasonable hazard to othets, including the Plaintiff, PUAT,
DliLBBRG. | |
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21 011 June 28, 201 1,.the Dofendants. CAROUNB MOGUIRB and BILL McGUIRE;

‘ "Were nagﬂgent m om ormow oi’tha foliowing Waye* ':‘f,_ . " ‘
S G Felled to eqnuolopomtibﬁ Of ihe ohainsaw, - :e,:'--. .
: . b - ailed to take pwozuﬁlonnbtiq allow the ohainsaw to move towazd the Plaintiff - _
‘ ST .i.' . ?A,ULDULBERG fo asw'callsenﬂm'y, '," ‘: ..‘-f- L . f
et ¢ f?auea to warn the lenm; PAUL DULBERG ofthe damgas exjstul@ﬂom iha
'. . ' ~;‘~:: - ."Deﬁndam’smabﬂityw oonholthe ohainsaw, e , “ : . '
S ".a‘;. .’Faiiedtokeep o ohmwaw b proper distane from: the mamaff PAUL

' ’IJIJLBBRG while Qperating moohmnsaw,

JEUVE—— -

e .' R Sl - Oihexwise -Was- nagligent in operaﬁon and- oontrol of the. ohamsaw T

e 2 R ‘I’hm 09§ pmximaw rezmuaf the Defandant’s aegugenoe, g Plaintiff, PAUL
.DULBB’{G was m)ured axten,nally, he has e:queneuoed mnd wﬂl in tho fumra sxperience pain
gud suﬁeﬁng hs has been pelmanently soaued and/or dwabled, zmd has become obligatad for
large sums of mex;ey for modical bﬂls and wxll in the future become obllgated for additional

suns of monoy for medioal care, und has logt time from work and/or from earplng wages due to

sueh iy,
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T . M}BRB}IQRB, Plaits}, PAUL, DULBBRG demands judgmmt pgainst Daf‘ondanis . ;
AR OAROMM M°GU7RE and BILY, MGGUIRB, in n ammmt in ﬁxaess o $50 000 00, plus oogls
TR ofmsamﬁ., U A M :
GE IR L LAY ORmIChS Op mMASj::}qBﬁd\'/xcmp.c.'i-- s
.- R et o e ' co
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Dave's Best and oldest frlend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comceast.net

From: Paul Dulberg <pdulberg@comgeast.net>
Date: Novermnber 20, 2013 at 7:26.53 AM CST
To: Hans Mast <pansmast@comeast.net>

Subject: Re: Dave's Best and oldest friend John

Moming Hans,

Ok we can meat, | will call Sheila today and set up a time,

Pleass send me a link to the current lliinois statute citing that the property owner is not liable for work done on their property
resulting [n injury to a neighbor.

i nesd to read it myself and any links to recent case law in this area would be heipful as well.

Thanks,

Pau!

Pauf Dulbsarg
847-497-4250
Sent from my iPad

On Nov 20, 2013, al 6:59 AM, Hans Mast <hapsmast@comcast.net> wrote:

Paul, lets meet again to discuss. The legality of It all is that & property owner does not have legal liability for & worker (whether
friend, son or otherwiss) who does the work on his time, using hls cwn Independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wislded the chain saw and cut you. its that simple. We don' have to accept the $5,000, but if we do not, the McGuires will get
aut for FREE on a motion. So that's the situation.

- Qriginal Message ——-

From: Paul Dulberg <odulberg@comcast.net>

To: Hans Mast <hansmast@comceast.net>

Sent: Tue, 19 Nov 2013 02:26:56 -0000 (UTC})

Subject: Re: Dave's Best and oldest friend John

I still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence s the fact that they didn't supervise the work close enough but they did oversea much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell thelr kid what to do. They told
him plenty of times throughout the day what to do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@comeast.net> wrote:

Paul whether you like it or not they don't have a legal liability for your injury because they were not direciing the work. So if we
do not accept their 5000 they will simply fils a motion and get out of the case for free. That's the only other option is lstting them
file motion getting out of the case

Sent from my iPhone

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comcast,net> wrote:

Only 5, That's not much at all.
fs this a taks it or leave It or do we have any ather options?

If you want a negligence case for the homeowners ask what happened immediately aftor the accident.

Neither of them offered me any medical assistance nor did either of them call 911 and all Carol could think of besides calling
David an idiot was calling her homeowners Insurance.
HIBIT
EXHIBY

o
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They all left me out In the yard screaming for help while they were busy making sure they were covered.
She even went as far as to finally call the Emergency Room after | was already there Just o tell me she was covered.

How selfish are people when they worry about if thelr insured over helping the person who was hurt and bieeding badly in
their yard.

I'm glad she got her answer and had to share it with me only to find out her coverage won't even pay the medical bills.
'm not happy with the offer.

As far as dohn Choyinski, he knows he has to call you and said he will tomorrow.

Paut
Pau! Dulberg
847-497-4250
Sent [rom my iPad
On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comeast.net> wrote:

tm waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGuire's atty has offered us (you) $5,000 in full settiement of the claim against the McGuires only. As we
discussed, they have no fiability In the case for what Dave did as property owners. So they will likely get out of the case on a
motion at some point, 0 my suggestion s to take the $5,000 now. You probably won't see any of it due to liens ete. but i
vill offset the costs deducted from any eventual recovery....

Let me know what you think..

Hans

—— Original Message -----

From: Paui Dulberg <pdulbarg@co >

To: Hans Mast <hansmast@comeast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

t am lgaving your number with him as he has agreed to talk with you about David Gagnon.

| belisve he will try and call sometime tomorrow.

Paul

Oh and | know that nothing that happened right after the incident makes any difference as to the validity of the injuries but
David's conduct immediatsly after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get madical help. For his aclions towards me or any othar human belng Is enough to
sue the shit out nim alone. It is the things thal happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this.

Paui Dulberg

847-497-4250

Sent from my iPad
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The Law Offices of Thomas J. Popovich P.C,

3416 W. ELm Streer
McHenry, Truinots 60050
TruEPHONE: §15.344.3797
YFacsuviLe: 815,344.5280

m‘x -{f;{:’;f‘owclf Wy, popovichlaw.com J%gg ;lgf;
JoiN A, KorNAK Ropkkr I, Lusssg
TueresA M, FREFMAN
Januery 24, 2014
Paul Dulberg
4606 Hayden Court
McHernxy, IL 60051

RE:  Paul Dulberg vs. David Gagnon, Caroline McGudre and Bill MeGuire
McHenry County Case: 12 LA 178

——— P

e e e e T

" Bearbaul
Plesss find enclosed the General Relvass and Settlement Agreement from defanse counsel for
Caroline and Bill McGuire. Please Release and return it to me in the enclosed self-addressed
stamped envelope at your eatliest convenience.

Thank you for your cooperation.

Very truly yours,

smq -y
Bnclosuy

WAUKRIN QEEEs

220 Nox MARTIN LiTrsg
Kna IR AveNve
WiavrroAn, 1L 60085
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L REL ETTLE T AGRIE.

NOW COMES PAUL DULBERG, and in consideration of the payment of Flve-Thousand
($5,000.00) Dollaws to him, by or on behalf of the WILLIAM MCGUIRE and CARCLYN
MCGUIRE (aka Bill McGuirs; improperly named es Caroline M¢Guire) and AUTO-OWNERS
INSURANCE COMPANY, the payment and rsceipt of which is hereby acknowledged, PAUL
DULBERQG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE snd AUTO-OWNERS INSURANCE COMPANY, and any agenis or employeos of the
WILLIAM MCGUIRE and CAROLYN MCQUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and fiom any and all causes of rotlon, olalms and demands of whatsoever kind or
natire Inoluding, but not lmited to, any ¢laim for personal Injuries and property damage arlsing out
of & certain chain saw Incldent that allegedly cocurred on or about June 28, 2011, within and upon
the premises known commonty as 1016 West Blder AVenua, City of McHemy, County of
MoHenry, State of Ilinols,

1T IS PURTHER AGREED AND UNDERSTQOD that there §s presently pending a cahise
of action In the Circuit Court of the 22™ Judicia} Clreult, McHenry County, lifinols gntitled "Pau)
Dulberg, Plaintiff, vs, David Gegnon, Individually, and as egent of Caroline McGuire and Bill
McQuire, and Caroline MoGuire and Bill McGuire, Individually,-Defondants*;Cause Nov2012" LA
178, myd-that this wettlemtent 15 conlngent upon WILLIAM MoGUIRE and CAROLYN MeGUIRE
being dismissed with prejudice as parties to sald lawsulf pursuant to a finding by the Cireult Court
that the settlement botween the parties constitutes a good faith settlement for purposes of the Hinais
Joint Tortfeasor Contribution Act, 740 ILCS 100/0.01, ef seg.

IT I8 FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agreement the undersigued reprosents and warrants as follows (chieck epplicable boxes);

O I was not 65 or okier on the date of the cccurrence.

] I ' wes not receiving SSI or SSDI on the date of the oceurrence,
1 am not eligible to recelve SSI or SSDI.
‘ M) 1am not ourrently receiving S8 or SSDI,

ITIS FURTHER AGREED AND UNDERSTOOD:

& That any subrogated claims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the responsibliity PAUL DULBERG,
including, but not limited to, any Medicare liecns. Any and all
reimbursements of medical expenses to subrogated partics, including
Modiocare's rights of reimbursement, if any, shali be PAUL DULBBERG's
reaponsibility, and not the responsibllity of the parties released hereix.

b. That any outstending medical expensss ars PAUL DULBERG's
regponsibility and all payment of medical expenses hereafier shall bs PAUL
DULBERG’s responsibility, and not the responsibility of the parties released

p 2 2 3 { Sa 1 I
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0. That PAUL DULBERG agrees to save and hold harmless and indemnify the
parties released hereln agalnst any claims made by any medical providers,
including, but not Limited to Medlcare or partles subrogatad to the rights to
recover medice! or Medlcare payments,

IT IS FURTHER AGREED AND UNDERSTOOD by the parties hereto that this agreement
contains the entire agreement between the parties with regard to materials set forth herein, and shall
be binding upon and inure to the benefit of the partles hereto, jointly and severally, and the
executors, conservators, administrators, guardians, pervonal representatives, heirs and sucesssors of
each.

IT IS FURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtful and disputed olaim and no liability is admitted as a conseguence hereof,

IN WITNESS WHEREQF, I have hereunto set my hand and seal on the dates set forth
below,

PAUL DULBERG

STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

PAUL. DULBERG personally appeared before me this date and acknowledged that she
exeouted the foregoing Release and Settlement Agreusment as his own free act end deed for the uges
and purposes set forth therein,

Datod this day of January, 2014,

Notary Public
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Erom: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire settlement
Date: Dscember 28, 2016 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulReras

Date: January 28, 2014 a: 1:59:31 PM CST
To: Hans Mast

Subject: Re: McGuire settiement

Ok, it's signed and in the mail.
Hope that some yahoo in the govi. dossn't someday dacide to go after everyone they think they might get a dolfar out of and end up

holding me responsible for the McGuires fees incurred while they fight it out.

I'm not in the business of warranting, insuring or protacting the McGuires from government. Especially for only 5 grand. For that kind
of protaction it could cost millions but | trust your judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AN, Hans Mast <hansmast@comcast.net> wrote:

SSD has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

--— QOriginal Message —~

From: Paul Dulberg <pdulbera@comeast.net>

To: Hans Mast nsmasg

Sent: Wed, 29 Jan 2014 17:47:39 -0000 (UTC}

Subject: Re: McGuire settlement

What and why do those guestions have any relevance at all and why do they need to be part of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do,

is it possible to make this agreament blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

It would drive David's sgo crazy If he thought it was a large sum and was banned from seeing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comgeast.nst> wrote:

its not a big deal...if you weren't receiving it than don't check it...not sure what the question is...
----- Criginal Message -—-

From: Paul Dulberg <pdulbera@comcast.nel>

To; Hans Mast <hansmast@comeast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

[ has check boxes and cne of the check boxes says;
I am not eligible to receive SSI or SSDI.

Another says;

1 am not receiving SSI or SSDI.

As you know, | have applied for SSDI and SSI

EXHIBIT
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From: Paut Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6;11:20 PM CST
To: paul_dulberg@comcast.net

(LR

From: Paul Dulberg <pdulberg @¢o
Date: February 22, 2015 at 7:42:25 PM CST

To: Hans Mast <hansmast@ali.nef>
Subject: Re: Memo

To belisve David's version of events you must bslieve | was committing suicids,
Who in their right mind puts hls anm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have besn looking for someons who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Dutberg
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hapnsrpast@att.net> wrote:

Paul | no longer can reprasent you in the case. We obviously have difterences of opinion as to the value of the case. I've been
telilng you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accident because we still have 1o prove that ihe defendant
was at fault. While you think It Is very clear - it is not. My guess is that seven out of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you to agree to a seftlemant. You ¢learfy do not wantto. There's only
$100,000 In coverage. Allstate will never offer anything near the policy limits therefore there's no chance to seltie the case. The
only alternative is to take the case {o trial and t am not interested In doing that. ! will walt for you to find a new attcrney. | cant
assist you any further in this case. Just let me know.,

Sent from my {Phone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulbera@comeast.net> wrote:

Let's not be harsh, We have a couple of weeks till dr Kujawa'’s billing arrives.

| agree showing me the memo is & good idea it's just not the accuracy | expected.

{ know I'm being confrontative about &l of this but let's face it, my working days are over let alone a career | have been building
since | was in high school. My dreams of tamily ars over unless | have snough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, serap booking, crafts, etc... A lits of crap...

With ongoing pain and grip issues In my dominate arm/hand that are degenerative.

This Is as total as it gets for us in the working class short of being paralyzed or dead.

I need someone who is on my side, top of thelr game and will see to it that I'm comfortable after all this Is over.

What [ fesl is an attempt to setle for far less than this is remotely worth just to get me off the books.

“EXHIBIT

£
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Dec 12 2016 306fM HP Fax page 2

AD

eystarns Y

Binding Medletion Award
Paul Duiberg )
)
g
N, } ADR Systems Flie # 33301BMAG
)
)
David Gagnon )

On Deceinber B, 2016, the mutter was called for binding medistlon before the Honorable James
P. Etchingham, (Ret), in Chicago, It. According to the agreemant entared intc by the parties, If
voluntary settlement through hegotiation could not be reachad the mediator would render &

sett/ement award which would be binding to the parties, Pursuantto.that. agreemem tha--
-~ ——--medlator INUS B falldWS.

Finding (n favor of: f% 7 / ﬁ&'/ \J v i" 9

Gross Award: g§ é é 00

Comparative fault y A9 % (reppicable)
Net Award: é:.é_/f_ﬁﬂ 0

Comments/Explanation /?Z&;’?C{.? / ‘ g éﬁ, 9 00 .
Future wedics [ £ 700000,
Losr _y {yfz £ 21 4 008,

o LuS 20,000,
LA/ L 2, 000,

The Hondtable James P. Etchimghefn, [Ret)

EXHIBIT
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Pamela Walker

D e IR,

From: McHenry County Circuit Clerk <mchenrycircuitclerk@circuitclerkofmchenrycounty.org>
Sent: Monday, December 10, 2018 1:37 PM

To: George K. Flynn; Pamela Walker

Subject: 17LA000377 - 2 Documents Filed

17LA000377
DULBERG, PAUL VS MAST, HANS, ET AL

R

12/6/ 221§
ylew Do}:ument l;w‘wi':\ée :

At Ak Nmaath NS,

NOTE: E-Filed documents are available for immediate viewing. Manually filed documents are typically not
available for approximately 24 hours. If the document is not yet available, check back to this email
link or your Attorney Access Portal account at a later time to view the document.

End of Message






From: Paul Dulberg <pdulberg@comcast.net>

Subject: Fwd: Just received your mailed letter

Date: December 27, 2016 7:10:43 PM CST
To: paul_dulberg@comcast.net

From: Paul Dutberg «pdulberg@comcast.net>
Date: September 23, 2014 at 9:06:46 PM CDT
To: Hans Mast <hangmast@comcast.net>
Subject: Fwd: Just received your mailed letter

Hans,
if | use a chainsaw and cut you badly who is going to believe me when | say it's not my fault, Hans just fell into it?

Who in their right mind is going to believe me when your pointing your finger at me saying | did it?
Who?

Begin forwarded message:

From: Paul Dulberg <pdulberg@comcast.net>
Date: September 23, 2014 at 8:25:03 PM CDT
To: Hans Mast <hansmast@comcast.net>
Subject: Re: Just received your mailed letter

First, I'm sorry that I'm not a better witness to help prove David cut me with a chainsaw. | was but a lowly printer/graphic designer
my whole life and never asked for anyone's sympathy till now.

Secondly, I'm sorry | must live among a bunch of potential jurors that you don't trust to just do the right thing.

Thirdly, I'm most sorry for agreeing to lend David Gagnon a hand when he needed some help, | had no idea he was going to try
and lop it off.

Fourth, I'm sorry you don't feel good about pushing for a trial. | wish whatever mysterious evidence you seek would be shared with
me because without a video camera | can only say what 've seen from direct experience. And | guess in this case "me" the victim
isn't credible enough but the one wielding a chainsaw that hurt me is.

A few questions from a layman,

How much could a trial actually cost?

What,

$50,000

$150,000

Does it even cost ag much as a car?

What number?

How much would you hope to get for us in a settlement?

How much could be expected if the trial does proceed and we have a favorable outcome?

Hans, if your heart is not in this I'm sorry

Paul

Paul Dulberg b

Ser o my Pag EXHIBIT#_C_
On Sep 23, 2014, at 7:39 PM, Hans Mast <hansmast@comcast.net> wrote: 2"‘ q/z‘

Hi Paul. My view hasn't changed. | think each time we've talked I've always tried to be open about my reservation to take this

Dulberg 001466





case to trial. | just don't think we have enough evidence to prove our case and to invest the time and cost and preparing for trial
and moving to trial just in my mind does not make sense to me. | have to be very realistic about things and honest with my
opinion. It doesn't do you any good if | do not feel strongly about the case.

That's the very reason why | wanted to have this discussion. | want to give you the option of finding other counsel at this point if
you really want to take the case to trial which | think ultimately will be necessary. | just do not believe strongly that defense

counsel will offer much in the way of a settlement. Although | will ask him if he is going to make an offer and maybe that will
allow you to make a better judgment on this.

Sent from my iPhone

On Sep 23, 2014, at 7:17 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Before | proceed,

Why the change of heart?

I mean, last month your response was we are setting a date for trial or something like that but Now it's settle or find new
council again.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

Dulberg 001467






From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Bad night
Date: December 27, 2016 7:07:16 PM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comcast.net>
Date: September 26, 2014 at 6:32:40 PM CDT
To: Hans Mast <hansmast@comcast.net>
Subject: Bad night

Hans,

Last evening | was in the hospital with the most severe migraine I've ever had.

This morning t filed for bankruptcy with David Stretch.

This afternoon 1| spent with my regular physician Dr Zaide doing a follow up from yesterday.

And right now, | have to email you. All when [ still have a slight residual headache and should be in bed.

At first | thought the migraine was brought on by the medications I'm taking but it wasn', it was brought on after our discussions.
Now | can't prove that but it seems pretty obvious to me. Joke no pun intended there!

That migraine made me realize | need the stress of this situation over with. All the stress on top of losing everything is too much and
I'd rather live than die from it all before my body does something worse.,

My body is not reacting well and the migraines are getting more frequent and worse. Have you ever vomited at the same time as
deficating while being in some of the most excruciating pain in your life?

If not, neither did | till the chainsaw went through my arm. That's when the migraines became more frequent, stronger and faster
coming on. And now for the first time during the day.

Ever since 1 awoke this morning, ali { can | think is the stress of it all is killing me more and more as the reality sets in and | just can't
afford to care about it anymore.

My health means more than some lawsuits and the lure of money.
All because some idiot named David Gagnon forgot to tell me to move out of the way and he can't seem to admit it.
Yes, after reading his deposition and hearing it was my fault | was pissed.

In my anger | suspected all sorts of things. Including it being intentional especially after my discussions at his home only trying to
get his homeowners policy number and him wanting money and threatening me for it.

Yes, my arm and elbow were hurt from his stupidity irregardless if some dr can link the two together or not.
Yes, there will be ongoing medical as a resuit of all this because it still hurts and doesn't work right.
Yes, | am now disabled irregardless of what SSDIi appeal goes because of this.

Yes. [ understand I'm screwed because of a system that allows one person to hurt another and even after a trial and judgement
entered all they have to do is go file for bankruptcy in the same courthouse on the same day.

Yes, it just took me almost an hour just to type this.
Yes, yes, yes...

but none of it matters anymore!

Bottom line Hans... Do the best you can with what you got. I've got nothing more to lose or give. | need it all to just go away.

EXHIBIT # ..Z.ﬁ.

218-20
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From:
Subject:
Date:
To:

Paul Dulberg <pdulberg@comcast.net>
Fwd: Memo

December 27, 2016 6:01:21 PM CST
paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comcast.net>
Date: February 22, 2015 at 9:38:57 PM CST
To: Hans Mast <hansmast@att.net>

Subject: Re: Memo

No answer, that's what | thought...
Your not very quick when cornered and your not excused from this case until | say you are whether or not your firm agrees.

Gotit?

On Feb 22, 2015, at 8:05 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Is your wanting out a personal issue with me or is it strictly financial?

On Feb 22, 2015, at 9:01 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

On Feb 22, 2015, at 8:52 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

You do not have my coensent to quit.

On Feb 22, 2015, at 8:23 PM, Hans Mast <hansmast@ att.net> wrote:

Sent from my iPhone

On Feb 22, 2015, at 8:14 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

To be honest, you took this case knowing it was my word vs. his,
Now you back out because the value of the case isn't worth your time?
You got some nerve and your earning the reputation of a shady lawyer

On Feb 22, 2015, at 7:42 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

To believe David's version of events you must believe | was committing suicide.
Who in their right mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

EXHIBIT #éﬁ
2-0:20)

Oh, and unless I'm wrong, David did admit to having control over the chainsaw, David, in his lie, admitted to seeing me move
my arm and continued along his path with the chainsaw at cutting rpm’s.
In effect he did admit it was his fault.

Paul, honesty hurts. | am honest to a fault sometimes. You told me at the start that David would admit his fault. That proved
not to be true. Still your threats and putdowns don't change anything. Just find another attorney and we can part ways.

Dutberg 001384
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Binding Mediation Agreement
ADR Systems File # 33391BMAG

Revised for Special Billing

Parties

A. Paul Dulberg, by attorneys, Kelly N, Baudin and Randall Baudin, lI

B. David Gagnon, by attorney, Shoshan Reddington

SPECIAL BILLING - Section V.B.5 — Defendant agrees to pay up to $3,500.00 of Plaintiff’s
Binding Mediation Costs.

Date, Time and Location of the Binding Mediation

Date:
Time:

Thursday, December 8, 2016
1:30 P.M.

Location: ADR Systems of America, LLC

20 North Clark Street
Floor 29

Chicago, IL 60602
Contact: Alex Goodrich
312-960-2267

Rules Governing the Mediation

Each party ("Party") to this agreement ("Agreement”) hereby agrees to submit the above dispute for
binding mediation ("Mediation") to ADR Systems of America, L.L.C., ("ADR Systems") in accordance
with the following terms:

A. Powers of the Mediator

1.

The Parties agree that The Honorable James P. Etchingham (Ret.) shall serve as the sole
Mediator in this matter (the "Mediator").

The Mediator shall have the power to determine the admissibility of evidence and to rule
upon the law and the facts of the dispute pursuant to Section I{D)(1). The Mediator shall also
have the power to rule on objections to evidence which arise during the hearing.

The Mediator is authorized to hold joint and separate caucuses with the Parties and to make
oral and written recommendations for settlement purposes.

The Parties agree that the Mediator shall decide all issues concerning liability and
damages arising from the dispute if this matter cannot be settled, unless any of the above
is waived. Any other issues to be decided must be agreed upon by the Parties, and
included in this contract.

Any failure to object to compliance with these Rules shall be deemed a waiver of such
objection.

exuerre O
04620
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B. Amendments to the Agreement

1. No Party shall amend the Agreement at any time without the consent and approval of such
changes by the opposing Party, and ADR Systems of America.

2. When changes or amendments to the Agreement are being requested, the Parties shall
inform the ADR Systems case manager by telephone. The agreed proposal must also be
submitted to the ADR Systems case manager in writing, by fax or email, if necessary, and the
contract changes MUST be made by ADR Systems. No changes made outside these
guidelines will be accepted. Furthermore, if the amended contract made by ADR Systems is
not signed by both Parties, the Agreement shall be enforced in its original form, without
changes.

C. Pre-Hearing Submission

1. Mediation statements are permitted provided that the statement is shared among the other
parties. The Mediation Statement may include: statement of facts, including a description of
the injury and a list of special damages and expenses incurred and expected to be incurred;
and a theory of liability and damages and authorities in support thereof.

D. Evidentiary Rules

1. The Parties agree that the following documents are allowed into evidence, without
foundation or other proof, provided that said items are served upon the Mediator and the
opposing Party at least 17 (seventeen) days prior to the hearing date:

a. Medical records and medical bills for medical services;
b. Bills for drugs and medical appliances {for example, prostheses),

c. Property repair bills or estimates;

o

Reports of lost time from employment, and / or lost compensation or wages;

e. The written statement of any expert witness, the deposition of a witness, the statement of
a witness, to which the witness would be allowed to express if testifying in person, if the
statement is made by affidavit sworn to under oath or by certification as provided in
section 1-109 of the lllinois Code of Civil Procedure;

f. Photographs;
g. Police reports;

h. Any other document not specifically covered by any of the foregoing provisions that a
Party believes in good faith should be considered by the Mediator; and

i. Each Party may introduce any other evidence, including but not limited to documents or
exhibits, in accordance with the rules of evidence of the State of lllinois.

2. The Parties agree that they will not disclose any and all dollar figures relating to the high/low
agreement; last offer and last demand; policy limits; and /or set-offs orally or in written form,
to the Mediator at any time before or during the conference, or while under advisement,
prior to the Mediator's final decision.
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a. Violation of this rule set forth in (D)(2) shall constitute a material breach of this Agreement.
The non-disclosing Party must formally object to the Mediator upon learning of the
breach, or the breach will be considered waived. The non-disclosing Party shall then have
the option to continue the Mediation from the point of objection to its completion; or to
terminate the Mediation at the point of objection as null and void. The ADR Systems case
manager must be made aware of this breach at the time of the objection, so the objection
is addressed in accordance with the Agreement; and

b. If the Mediation is terminated as null and void, all costs of the Mediation will be charged
entirely to the disclosing Party. A new Mediation shall then take place with a new
Mediator on a new date. If the Mediation is not terminated, the costs of the Mediation
shall remain the responsibility of each Party or in accordance with the Agreement.

3. The Parties agree if a Party has an objection to the evidence or material submitted by any
other Party pursuant to Paragraph (D)(1), notice of the objection shall be given to the ADR
Systems case manager and opposing counsel by telephone and in writing at least seven days
prior to the Mediation. If resolution cannot be obtained, the case manager will forward the
objection to the Mediator to be ruled upon before or at the Mediation. The case manager will
notify each of the Parties of the objection. The objection may result in a postponement of the
proceedings. If the objection is because of new material being disclosed with the
submission for the first time (for example, new or additional reports, additional
medical/wage loss claims, etc.) then the disclosing party shall be charged for the total cost
associated with the continuance.

4. The Parties agree that any Party desiring to introduce any of the items described in
Paragraph {D)(1} without foundation or other proof, must deliver said items to the Mediator
and to the other Parties no later than Monday, November 21, 2016.

5. The items are considered delivered as of the date that one of the following events occur:
a. If mailed, by the date of the postmark;

b. If delivered by a courier or a messenger, the date the item is received by the courier or
messenger; and

¢. The date transmitted by facsimile or email.
6. The Parties agree to deliver any of the items described in Paragraph (C)(1) and (DX1) to the
following addresses:

If emailing Submissions, please send to submissions@adrsystems.com, however, please do
not send anything over 50 pages, including exhibits.

The Honorable James P. Etchingham, {Ret.) (Mediator)
C/O ADR SYSTEMS

20 North Clark Street

Fioor 29

Chicago, IL 60602

Kelly N. Baudin, Esg. / Randall Baudin, II, Esq. (Plaintiff Attorneys)
BAUDIN LAW GROUP
304 McHenry Avenue
Crystal Lake, IL 60039
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Shoshan Reddington, Esq. (Defense Attorney)
LAW OFFICES OF STEVEN LIHOSIT

200 N. La Salle Street

Suite 2550

Chicago, L. 60601

E. Conference Procedure
1. The Parties may present opening statements but there will be no live testimony.

2. The Parties will attempt to reach a voluntary setttement through negotiation with the
assistance of the Mediator.

3. If the Parties cannot voluntarily reach a settlement, the Mediator will advise the Parties that
settlement cannot be reached. The Mediator will then take the matter under advisement and
render an award that will be binding to all Parties, (the "Award"), subject to the terms of any
high/low agreement that the Parties may have as described below in Paragraph (F)(1).

F.  Award Limits

1. The Parties may agree prior to the Mediation that @ minimum and maximum amount will
serve as parameters for the Award (sometimes referred to as a "high/low agreement"), such
that the actual amount that must be paid to the plaintiff or claimant shall not exceed a certain
amount (the "high"” or "maximum award") and shall not be less than a certain amount (the
"low" or "minimum award").

a. If liability is disputed and comparative fault or negligence is asserted as an affirmative
defense, the Mediator shall make a finding regarding comparative fault or negligence, if
any. In the event that there is a finding of comparative fault or negligence of the plaintiff
that is greater than 50% (fifty percent), the plaintiff shall receive the negotiated minimum
award. In the event that there is a finding of comparative fault or negligence of 50% (fifty
percent) or less against the plaintiff, then any damages awarded in favor of the plaintiff
shall be reduced by the amount of the plaintiff's comparative fault or negligence, but
shall be no less than the minimum parameter or more than the maximum parameter.

b. All award minimum and maximum parameters are subject to applicable set-offs if any, as
governed by policy provisions if not specified in the Agreement.

The Parties agree that for this Mediation the minimum award to Paul Dulberg will be
$50,000.00. Also, the maximum award to Paul Dulberg will be $300,000.00. These
amounts reflect the minimum and maximum amounts of money that David Gagnon shall
be liable to pay to Paul Dulberg.

IV.  Effect of this Agreement

A. After the commencement of the Mediation, no Party shall be permitted to cancel this Agreement
or the Mediation and the Mediator shall render a decision that shall be in accordance with the
terms set forth in this Agreement. When the Award is rendered, the Mediation is resolved, and
any Award arising from this Mediation shall operate as a bar and complete defense to any action
or proceeding in any court or tribunal that may arise from the same incident upon which the
Mediation is based.
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B. The Parties further agree that any pending litigation will be dismissed, with prejudice, as to those
Parties participating in this Mediation upon the conclusion thereof. Any and all liens, including
contractual rights of subrogation owed are subject to existing lllinois law. By agreement of the
Parties, the Mediator's Award will be final and binding and not subject to appeal or motion for
reconsideration by any Party.

Mediation Costs

A. ADR Systems Fee Schedule

1. A deposit is required for the Administrative Fee, Mediator’s estimated review, session, and
follow-up time (“Mediation Costs”). Binding-Mediations are billed at a four hour per day
minimum. The required deposit amount is $2,590.00 from Party B and is due by
November 21, 2016. Any unused portion of the deposit will be refunded based on the four
hour minimum. If the Mediator’s review, session and follow-up time go over the estimated
amount, each Party will be invoiced for the additional time.

2. Mediation Costs are usually divided equally among all Parties, unless otherwise agreed upon
by the Parties. ADR Systems must be notified of special fee arrangements.

3. All deposits are due two weeks prior to the session. ADR Systems reserves the right to cancel
a session if deposits are not received from all Parties two weeks prior to the session.

4. ADR Systems requires 14-day notice in writing or via electronic transmission of cancellation
or continuance. For Binding-Mediations cancelled or continued within 14 days of the session,
the Party causing the cancellation will be billed for the Mediation Costs of all the Parties
involved, which includes the four hour per day minimum, additional review time, and any
other expenses incurred(“canceliation fees”). If the cancellation is by agreement of all Parties,
or if the case has settled, the cancellation fees will be split equally among all Parties, unless
ADR Systems is instructed otherwise. The cancellation fees may be waived if the Mediator’s
lost time can be filled by another matter.

Administrative Fee $390.00 (Non-refundable)

Mediator’s Review Time $450.00 per hour

Session Time $450.00 per hour

Mediator's Decision Writing Time $450.00 per hour

Mediator's Travel Time (if any) $75.00 per hour
B. Responsibility for Payment **Special Billing

1. Each Party and its counsel (including that counsel's firm} shall be jointly and severally
responsible for the payment of that Party's allocated share of the Mediation Costs as set forth
above.

2. All expenses and disbursements made by ADR Systems in connection with the Mediation,
including, but not limited to, outside room rental fee, meals, express mail and messenger
charges, and any other-charges associated with the Mediation, wili be billed equally to the
Parties at the time of the invoice.






VI.

3. Inthe event that a Party and/or its counsel fails to pay ADR Systems in accordance with the
terms of this Agreement, then that Party and/or its counsel shall be responsible for all costs,
including attorney's fees, incurred by ADR Systems in connection with the collection of any
amount due and owing. Payment of additional costs incurred by ADR Systems in connection
with the collection of any amount due and owing shall be made within 15 days of invoice.

4. Inthe event ADR Systems’ session rooms are completely booked on your selected session
date, ADR Systems will attempt to find another complimentary venue for your session. If ADR
Systems cannot find a complimentary venue or the parties cannot agree on the
complimentary venue, ADR Systems reserves the right to schedule your case in a location
that may involve a facilities charge. The facilities charge will be split equally among the
parties uniless ADR Systems is instructed otherwise.

5. **Defendant agrees to pay up to $3,500.00 of Plaintiff’'s Binding Mediation Costs.

Acknowledgment of Agreement

A. By signing this Agreement, | acknowledge that | have read and agree to all the provisions as set
forth above,

B. Each Party is responsible for only his/her own signature where indicated and will submit this
signed Agreement to ADR Systems within 10 days of receipt of the Agreement. Counsel may sign
on behalf of the Party.

By:

Paul Dulberg / Plaintiff Date
By:

Kelly N. Baudin / Attorney for the Plaintiff Date
By:

Randall Baudin, Il / Attorney for the Plaintiff Date
By:

Shoshan Reddington / Attorney for the Defendant Date

ADR Systems File # 33391BMAG
ADR Systems Tax I.D. # 36-3977108
Date of Hearing: Thursday, December 8, 2016
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
Case No. 17LA 377

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

P NP L N S N SR A N e

Defendants.

DULBERG’S SUPPLEMENTAL ANSWERS TO DEFENDANTS THE LAW OFFICES
OF THOMAS .
POPOVICH, P.C.’S INTERROGATORIESTO PLAINTIFF PAUL DULBERG

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the
provisions of [llinois Supreme Court Rule 213, responds, in supplement, to Defendant, The Law

Offices of Thomas J. Popovich, P.C.’s Interrogatories To Plaintiff Paul Dulberg as follows:
INTERROGATORIES

12. Identify and describe cach of your employers in the ten year period
prior to the accident of June 28, 2011, including any self-employment. For each
employer, identify your wage rate or salary, your title, your job description, your
required duties, and your income for the ten year period prior to the accident in
question.

SUPPLEMENT TO ORIGINAL ANSWER:

1. 1999-2011 Sharp Printing, Inc., 4606 Hayden Ct., McHenry, IL 60051

Paul Dulberg was an owner and operator of Sharp Printing, Inc. along with his two partners
Scott Dulberg and Michael McArtor. Dulberg provided full time employment services to Sharp
Printing, Inc. and thus was “employed” by Sharp Printing, Inc. However, Dulberg did not draw a
salary from Sharp Printing, Inc. and did not receive any profits from the company.

Paul Dulberg was the President, salesperson, graphic designer, 8 color screen print
pressman, handled fulfillment, shipping & receiving, as well as other day to day operations of the
company.

For income, see tax returns.

I
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Sharp Printing, Inc. operated out of the lower floor of Paul Dulberg’s personal residence
and paid all utilities bills, including garbage, water, natural gas, electric, internet, phone, and cable.
The approximate value is $650 per month.

19. As aresult of your personal injuries from the underlying case, were you
unable to work? If so, state:

(a) The name and address of your employer, if any, at the time of the
occurrence, your wage and/or salary, and the name of your supervisor
and/or foreperson;

(b) The date or inclusive dates on which you were unable to work;

(c) The amount of wage and/or income lost by you; and

(d) The name and address of your present employer and/or wage and/or
salary.

SUPPLEMENT TO ORIGINAL ANSWER:

Paul Dulberg was self-employed by Sharp Printing and unable to work after the accident.
He was also an independent contractor with Juskie Printing. He has not been employed since the
date of the accident. See tax returns for lost wages. See SSDI documents for current income.

26.  Ildentify and describe the false and misleading information Mast and
Popovich provided to you, and explain how you realized for the first time in December of
2016 that the information was false and misleading and the dismissal of the McGuires was
a serious and substantial mistake, as alleged in paragraph 56 of your second amended
complaint.

SUPPLEMENT TO ORIGINAL ANSWER:

On December 8, 2016, the mediator issued a net award to Dulberg of $561,000. Dulberg
discovered he could not recover the entire mediation award from Gagnon. At that time Dulberg
realized that Mast’s advice to settle with the McGuires for $5,000 was incorrect, because Mast
had cited Dulberg being able to recover in full from Gagnon as his reasoning.

27. Identify and describe the expert opinions provided to you in December 2016
as alleged in paragraph 57 of your second amended complaint, including the identity of the
expert, the opinions, and any other information provided by the expert which caused you
to learn in the summer of 2016 and become reasonably aware that Mast and Popovich did
not properly represent you. '

SUPLEMENT TO ORIGINAL ANSWER:

Dr. Landford is a chainsaw expert who was retained by Dulberg during the mediation
which occurred in 2016. Landford’s expert opinion demonstrates that contrary to Mast’s advice,
the McGuires were liable for Gagnon’s actions with the chainsaw. The expert report came out in
February of 2016 and the mediation award was issued in December of 2016.





Respectfully submitted,

/s/ Julia C. Williams

Juha C. Williams
One of Plaintiff’s Attorneys

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm, LLC
111 W Washington Street
Suite 1437

Chicago, IL 60602
Attorneys for Plaintiff, Atty No. 35893
312.357.1515
cd@clintonlaw.net
juliawilliams@clintonlaw.net






VIERIFICATION

Under penalties as provided by Law puminant w & 1-109 ot the Code of Civil Procedure,
the undersigned certifies that the statements set forth in (his insbrument are true, comeet, and
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PlaintifT,
Case No. 17 LA 377

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

Defendants.

N’ N’ e N N S N N N N

DULBERG’S ANSWERS TO DEFENDANT HANS MAST’S
INTERROGATORIESTO PLAINTIFF PAUL DULBERG

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the
provisions of Illinois Supreme Court Rule 213, responds to Defendant Hans Mast’s Interrogatories
To Plaintiff Paul Dulberg as follows:

INTERROGATORIES

1. Identify and describe each and every way that Popovich or Mast breached any

duty of care to you, the date of the breach, and when and how you became
aware of the breach.

ANSWER: Between October 2013 and January 2014, Mast told Dulberg that Illinois law
does not permit a recovery against the McGuires’ in the circumstances of Dulberg’s case and that he
would not receive any recovery from the McGuires. Mast advised Dulberg that the judge would rule
in favor of the McGuires on a motion for summary judgment.

Mast further told Dulberg that Dulberg would retain his claim against Gagnon and be able to

seek and receive a full recovery from Gagnon.

2. Identify the date and location of any discussion between you and Mast in
which Mast represented to you that there was no possibility of any liability
against William or Caroline McGuire and/or Auto Owners Insurance
Company, and identify what you said to Mast, and what he said to you.

ANSWER: Various dates between October 2013 to January 2014. The advice was

EXHIBIT 2 |2
214-2.0





provided via email, text messages, telephone calls, and in person meetings.

Between October 2013 and January 2014, Mast told Dulberg that [llinois law does not permit
a recovery against the McGuires’ in the circumstances of Dulberg’s case and that he would not
receive any recovery from the McGuires. Mast told Dulberg that the judge would rule in favor of
the McGuires on a motion for summary judgment.

Mast further told Dulberg would that he would retain his claim against Gaganon and be able
to seek and receive a full recovery from Gagnon.

All documents in Plaintiff’s possession and control produced.

3. I[dentify the other property owned by the McGuire’s as alleged in paragraph
50 of your Second Amended Complaint.

ANSWER: The McGuire’s owned their home and vehicles. McGuire’s also held bank
accounts in their name. Investigation continues.
4. When did you or your attorneys (following the withdrawal by Popovich and
Mast) first learn that the McGuire’s had an insurance policy that potentially
would have covered the claim for an amount greater than $100,000?
ANSWER: The McGuire’s produced insurance information to Dulberg on the day of the
accident and also were represented by insurance counsel.
Respectfully submitted,
/s/ Julia C. Williams

Juha C. Williams
One of Plaintiff’s Attorneys

Edward X. Clinton, Ir.

Julia C. Williams

The Chinton Law Firm, LLC

111 W Washington Street, Suite 1437
Chicago, IL 60602

Attorneys for Plaintiff, Atty No. 35893
312.357.1515

ed@clintonlaw.net
juliawilliams@clintonlaw.net







PAUL DULBERG,

V.

THE LAW OFFICE OF THOMAS J.
POPOVICH, P.C. and HANS MAST,

provisions of Illinois Supreme Court Rule 214, responds to Defendants, The Law Offices of Thomas

5ttIN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Plaintiff,

Case No. 17 LA 377

i S R N

Defendants.

DULBERG’S RESPONSES TO DEFENDANTS THE LAW OFFICES

OF THOMAS J. POPVICH, P.C., s REQUESTS FOR PRODUCTION TO PLAINTIFF

Paul Dulberg, by and through his attorneys, The Clinton Law Firm, LLC, pursuant to the

J. Popovich, P.C.’s Requests for Production To Plaintiff as follows:

PRODUCTION REQUESTS

L. Produce any and all records regarding the legal representation provided to you
by the Law Offices of Thomas J. Popovich, P.C. (“Popovich™) and/or Hans
Mast (“Mast”) in connection with the underlying case, against William
McGuire, Caroline McGuire, and David Gagnon.

RESPONSE: All relevant documents in Plaintiff’s possession will be produced.

2 Produce any and all correspondence, agreements, draft agreements, emails,
letters, and any other documents between you and Popovich or Mast in
connection with the legal representation in the underlying case.

RESPONSE: All relevant documents in Plaintiff’s possession will be produced.

3. Produce any and all correspondence between you and any defendant from the

underlying case, including Caroline McGuire, William McGuire, and David
Gagnon, from June 28, 2011 to the present time.

RESPONSE: All relevant documents in Plaintiff’s possession will be produced.

4 Produce any and all documentation relating to legal representation of you by
any successor counsel in the underlying case.

EXHIBIT @i
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RESPONSE: Objection. Attorney Client Privilege.

5. Any and all engagement or disengagement letters or agreements between you
and any attorney relative to legal services in the underlying case.

RESPONSE: Objection. Attorney Client Privilege.

6. Any and all pleadings and discovery (including deposition transcripts)
created, filed, served, and received in the underlying case prior and subsequent
to Popovich and Mast’s withdrawal as your attorneys, including but not
limited to any “high/low” agreement and any arbitration award, arbitration
agreement, and any other documentation relating to any arbitration in the
underlying case.

RESPONSE: All relevant documents in Plaintiff’s possession will be produced.

7. Produce any and all documents relating in any way to your claimed damages
in the instant case, including but not limited to any special damages, such as
medical bills, medical records, costs, invoices, and lost wages.

RESPONSE: All relevant documents in Plaintiff’s possession will be produced.

8 Produce a privilege log identifying the creator and recipient of any document
withheld, the basis for any claimed privilege, the date the document was
created, and the date any recipient received the document.

RESPONSE: Plaintiff is only withholding attorney client communication between his
successor counsel.

9. Produce any and all state and federal tax returns you filed in the ten year period
prior to the accident of June 28, 2011.

RESPONSE: All relevant documents in Plaintiff's possession will be produced.

10. Produce any and all documentation of lost wages as alleged in paragraph 30 of
your second amended complaint, including but not limited to any employment
agreement, wage records, paystubs, cancelled checks, and any other
documentation reflecting income in the ten year period prior to the date of the
accident.

RESPONSE: All relevant documents in Plaintiff's possession will be produced.

1. Produce copies of any and all settlement documents, settlement agreements,
cancelled checks or other payments made in connection with any settlement
reached in the underlying case, including payment of approximately $300,000

as alleged in paragraph 54 of your supplemental complaint.

2





e

RESPONSE: All rclevant documents in Plaintiff’s possession will be produced.
12 An affidavit signed you (and not your attorney) pursuant to [llinois Supreme
Court Rule 214, certifying that your response is complete in accordance with

each request contained herein.

RESPONSE: Produced.

Respectfully submitted,

/s/ Julia C. Williams

Julia C. Williams
One of Plaintiff’s Attorneys

Edward X. Clinton, Jr.

Julia C. Williams

The Clinton Law Firm, LLC

111 W Washington Street

Suite 1437

Chicago, IL 60602

Attorneys for Plaintiff, Atty No. 35893
312.357.1515

ed@clintonlaw.net
juliawilliams(@clintonlaw.net
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 1   IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT

 2                McHENRY COUNTY, ILLINOIS

 3

 4  PAUL DULBERG,                    )

 5                  Plaintiff,       )

 6       vs.                         )  17 LA 377

 7  THE LAW OFFICES OF THOMAS J.     )

 8  POPOVICH, P.C., and HANS MAST,   )

 9                  Defendants.      )

10

11       The deposition of PAUL DULBERG, called for

12  examination, taken pursuant to the provisions of the

13  Code of Civil Procedure and the rules of the Supreme

14  Court of the State of Illinois pertaining to the

15  taking of depositions for the purpose of discovery,

16  taken before KAREN PILEGGI, a Notary Public within

17  and for the County of DuPage, State of Illinois, and

18  a Certified Realtime Reporter of said state, at 150

19  South Wacker Drive, Chicago, Illinois,

20  February 19, 2020, at the approximate hour of 1:00

21  p.m.

22

23

24

0002

 1  PRESENT:

 2       THE CLINTON LAW FIRM,

 3       111 West Washington Street, Suite 1437,

 4       Chicago, Illinois  60602,

 5       312-357-1515, by:

 6       MS. JULIA C. WILLIAMS,

 7       juliawilliams@clintonlaw.net,

 8             appeared on behalf of the Plaintiff;

 9

10       KARBAL, COHEN, ECONOMOU, SILK & DUNNE, LLC,

11       150 South Wacker Drive, Suite 1700,

12       Chicago, Illinois  60606,

13       312-431-3700, by:

14       MR. GEORGE K. FLYNN,

15       gflynn@karballaw.com,

16             appeared on behalf of the Defendants.

17

18

19

20

21

22

23    REPORTED BY:  Karen Pileggi, CSR, RPR, RMR, CRR,

24                CSR License No. 84-3404

0003

 1                  (WHEREUPON, the witness was

 2                  duly sworn.)

 3                     PAUL DULBERG,

 4  called as the plaintiff herein, having been first

 5  duly sworn, was examined and testified as follows:

 6                      EXAMINATION

 7  BY MR. FLYNN:

 8       Q.    Let the record reflect that this is the

 9  discovery deposition of Paul Dulberg taken by

10  agreement of the parties and pursuant to notice.

11             This deposition is being taken pursuant

12  to the Rules of the Illinois Supreme Court, the

13  Illinois Code of Civil Procedure and any applicable

14  local rules in McHenry County.

15             Sir, could you state your name and spell

16  your last name for the record.

17       A.    Palm Dulberg, D-u-l-b-e-r-g.

18       Q.    What is your address?

19       A.    4606 Hayden Court, McHenry,

20  Illinois 60051.

21       Q.    How long have you lived there?

22       A.    Forty-nine years.

23       Q.    Who do you live there with now?

24       A.    Mike McArtor.
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 1       Q.    Did your mother live there at some point

 2  throughout the history of this case?

 3       A.    Yes.

 4       Q.    I'm just going to go over a few rules for

 5  the deposition.  I know you've testified at least

 6  one time in a deposition before because you

 7  testified in the underlying personal injury case,

 8  correct?

 9       A.    Correct.

10       Q.    Have you testified in any other

11  depositions before?

12       A.    No.

13       Q.    I'll just remind you of a few rules that

14  I'm sure you were aware of back then when you gave

15  your deposition.

16             The court reporter is here to take down

17  everything that you and I say.  She can only take

18  down one at a time so I'd ask that before you answer

19  a question, let me finish the entire question.

20  Okay?

21       A.    Yes.

22       Q.    I'll try to do the same.  I'll try to let

23  you respond before I ask a follow-up question.

24             You just nodded your head.  That's

0005

 1  another good point to make.  She can't take down

 2  nods of the head, shrugs of the shoulders or other

 3  hand gestures.  Your answers need to be verbal.

 4             From time to time we forget those rules

 5  and I may just point to the court reporter as a

 6  reminder, if that's okay.

 7       A.    Yes.

 8       Q.    If you need to take a break at any time,

 9  feel free to stop me.  I just ask that it's not

10  while a question is pending that has not been

11  answered.  Fair enough?

12       A.    I'll try to do that.

13       Q.    If you've answered a question, I will

14  assume you understood it.  Okay?

15       A.    Yes.

16       Q.    I was asking you about your mother.  She

17  lived at the house during the pendency of the

18  underlying case?

19       A.    Yes.

20       Q.    Is she still alive?

21       A.    Yes.

22       MS. WILLIAMS:  Can we define "underlying case"?

23  BY MR. FLYNN:

24       Q.    The underlying case is a personal injury
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 1  case that you filed against Bill and Caroline

 2  McGuire and David Gagnon.

 3       A.    That sounds correct.

 4       Q.    We'll get into the dates of the filing a

 5  little bit later.  We'll call that, generally, the

 6  underlying case.

 7             Your mother lived at the house at that

 8  time?

 9       A.    Yes.

10       Q.    Did she own the house?

11       A.    No.

12       Q.    Do you own the house currently?

13       A.    Yes.

14       Q.    Does anyone else own the house?

15       A.    No.

16       Q.    How long have you owned it?

17       A.    I think I first purchased it off my

18  parents in '97, '98, something like that.

19       Q.    Did you hire a lawyer in connection with

20  that transaction?

21       A.    No.

22       Q.    Were your parents represented by a

23  lawyer?

24       A.    No.
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 1       Q.    The building, as I understand it, is a

 2  duplex; is that right?

 3       A.    No.

 4       Q.    Were there two apartments in the building

 5  at one time?

 6       A.    No.

 7       Q.    Was there a point in time where you and

 8  your mother lived in one half of the house and

 9  Mike McArtor lived in the other half?

10       A.    Yes.

11       Q.    How was that arrangement with respect to

12  the location of the living spaces, if you can

13  describe it?

14       A.    It has a walkout basement.  He had the

15  downstairs with an exit out the back.  We had the

16  upstairs with an exit out the front.

17       Q.    Have you ever been convicted of a crime

18  of fraud, dishonesty or deceit?

19       A.    No.

20       Q.    Besides the hiring of the Popovich firm

21  in connection with the underlying personal injury

22  case, up to that point in time had you ever had an

23  occasion to hire a lawyer?

24       A.    I did during a traffic accident, and I
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 1  don't remember the year.

 2       Q.    Were you injured in about 2002?  Does

 3  that sound right?

 4       A.    Roughly.

 5       Q.    Who did you hire?

 6       A.    I might get the name wrong because it's

 7  been a long time.  I think it was Weiss and Michling

 8  and something else.  It was a lawyer right outside

 9  the courthouse in Woodstock.

10       Q.    A McHenry County lawyer?

11       A.    Yeah.

12       Q.    It was a personal injury case?

13       A.    Yeah.  It was a car accident.

14       Q.    Did you file a lawsuit in that case?

15       A.    I don't think we needed to.

16       Q.    You just filed an insurance claim?

17       A.    They did, yes.

18       Q.    You settled it?

19       A.    Yes.

20       Q.    Any other occasions to hire a lawyer

21  between that time and the time you hired the

22  Popovich firm?

23       A.    May I consult for a minute because I'm

24  not sure how to answer that.
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 1       Q.    Why don't you just tell me why you can't

 2  answer it.

 3       A.    Because I've hired lawyers, but they were

 4  for the company that I had.  That's different.

 5       Q.    I'm asking general questions about any

 6  interaction you've had with hiring lawyers.  Any

 7  experience you've had with hiring lawyers.

 8       A.    I had a corporate lawyer.  My mom and dad

 9  hired a lawyer for me when I was a kid.  It was

10  something.  And myself, just the corporate lawyer,

11  the car accident lawyer and the Popovich firm.

12       Q.    Have you ever been married?

13       A.    No.

14       Q.    So you never hired a divorce lawyer.

15  Good.  How old are you now?

16       A.    Forty-nine.

17       Q.    The underlying case arose out of an

18  injury that occurred on June 28, 2011, correct?

19       A.    That sounds correct.

20       Q.    How old were you at that time?

21       A.    Forty-one.

22       Q.    Besides the underlying lawsuit against

23  the McGuires and Mr. Gagnon, had you ever filed any

24  other lawsuit up until that point in time?
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 1       A.    No.

 2       Q.    Have you filed any lawsuits since that

 3  time besides the lawsuit against Popovich and Mast?

 4       A.    No.

 5       Q.    Do you have any military experience?

 6       A.    Yes.

 7       Q.    Please tell me about that.

 8       A.    Army National Guard.  Illinois Army

 9  National Guard.

10       Q.    How long have you been in the National

11  Guard?

12       A.    I'm not currently in it.

13       Q.    When were you, from when to when?

14       A.    I may not get the year correct.  '88 or

15  '89 to '92 or '93, somewhere in there.

16       Q.    What was your highest rank when you were

17  discharged from the National Guard?

18       A.    When I was discharged?

19       Q.    Correct.

20       A.    I don't know.  I've gotten moved up and

21  moved down.  I don't know where I ended up.

22       Q.    How was it that you were discharged?

23       A.    Less than honorable.

24       Q.    What was the cause?
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 1       A.    I missed morning call, roll call.  If

 2  you're not there, you're AWOL.

 3       Q.    Absent without leave?

 4       A.    Yes.

 5       Q.    What is the highest level of education

 6  that you've attained?

 7       A.    I do not have a degree.  Two years of

 8  college.

 9       Q.    You graduated from high school?

10       A.    Yes.

11       Q.    Was that in Johnsburg in 1988?

12       A.    Yes.

13       Q.    Did you know Mr. Gagnon from Johnsburg

14  High School?

15       A.    Not from high school but just after high

16  school.

17       Q.    Just coincidentally you attended the same

18  high school?

19       A.    He was three years older than I was.  I

20  didn't know who he was until after high school.

21       Q.    You had some education after high school

22  but did not receive a degree, correct?

23       A.    Correct.

24       Q.    Where did you study?
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 1       A.    I had a couple classes at McHenry County

 2  College and McMurray College.

 3       Q.    What did you study?

 4       A.    The first two years.  The basics.

 5       Q.    General studies?

 6       A.    Yeah.  I did a criminal justice course.

 7  I did a macro/microeconomics.  I did psychology,

 8  sociology.  The normal stuff.

 9       Q.    How did you meet David Gagnon?

10       A.    Through a mutual friend.

11       Q.    When was that?

12       A.    I want to say, roughly, 1990.

13       Q.    Was your home located somewhere fairly

14  close to his parents' home or his mom and stepdad's

15  home?

16       A.    Two streets away.

17       Q.    That's where you were injured on June 28,

18  2011, was at David Gagnon's mom's house and his

19  stepdad's house?

20       A.    Yes.

21       Q.    And their name is McGuire?

22       A.    Yes.

23       Q.    Generally speaking, you were injured

24  assisting David with a chainsaw trying to cut down a
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 1  tree?

 2       A.    He was cutting a branch.

 3       Q.    Cutting branches off a tree, correct?

 4       A.    Cutting up the branches after they were

 5  off the tree.

 6       Q.    Could you tell me a little bit about your

 7  work history.  Do you have any licenses or

 8  certifications?

 9       A.    I'm certified to run printing presses.

10  Or at least I was.

11       Q.    You worked for Sharp Printing, Inc. from

12  '91 to 2011; is that right?

13       A.    Ninety-one?  No.  I would say 1999.

14       Q.    Did you own that corporation?

15       A.    Yes.  Well, partner.  I was a partner.  I

16  didn't own like...

17       Q.    It was an Illinois corporation?

18       A.    Yes.

19       Q.    Were you --

20       A.    A stockholder.

21       Q.    Let me just finish my question so she can

22  take us down.

23             You were a stockholder in Sharp Printing,

24  Inc.?
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 1       A.    Yes.

 2       Q.    Who else were the stockholders?

 3       A.    Mike McArtor and Scott Dulberg and at

 4  that time it was Herbert Dulberg.

 5       Q.    What does that mean?  Do you mean Scott's

 6  name was Herbert?

 7       A.    No.  Scott Dulberg was an owner and

 8  Herbert Dulberg was an owner.  Three different

 9  Dulbergs: me, my brother, my dad.

10       Q.    And Mike McArtor?

11       A.    Yes.

12       Q.    There were four owners at what time?

13       A.    Until my dad died and then it went to

14  three.

15       Q.    Was that business incorporated?

16       A.    Yes.

17       Q.    Did a lawyer assist the corporation with

18  setting up the corporation?

19       A.    Yes.

20       Q.    When did that happen?

21       A.    1999.

22       Q.    Did you hire the lawyer yourself?

23       A.    All three of us did.  All four of us.

24  Sorry.
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 1       Q.    What was the name of that attorney?

 2       A.    McAndrews, and I don't remember the rest

 3  of it.  It was McAndrews in McHenry.  I can get you

 4  the rest of that information.

 5       Q.    They are based in Crystal Lake, Illinois?

 6       A.    It used to be in McHenry when we did

 7  that.

 8       Q.    Patrick McAndrews, he was also identified

 9  as the registered agent of that corporation?

10       A.    Yes.

11       Q.    It was voluntarily dissolved on April 8,

12  2011; is that right?

13       A.    That's what the Secretary of State's

14  Office has, yes.

15       Q.    Is that your understanding as well?

16       A.    I was corrected.  My partners -- I was

17  corrected.  It was actually after the accident.  How

18  it got to end up with that date, I'm not sure.

19       Q.    What was corrected, exactly?

20       A.    Well, do you want me to -- Mike read my

21  deposition and he said, "You got that wrong."  I

22  said, "What do you mean?" because I answered it

23  twice in that deposition.

24             I was thinking that Juskie happened
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 1  before the accident.  Sharp Printing wasn't actually

 2  dissolved until after the accident when we decided

 3  to sell off the equipment and end it all.  That's

 4  the honest truth.

 5       Q.    I will represent to you that the Illinois

 6  Secretary of State's Website as of today shows that

 7  the company was involuntarily dissolved on April 8,

 8  2011.  So it's your testimony that that is not true?

 9       A.    I don't know how they come up with that.

10       Q.    Why don't we break it down and start with

11  why the corporation was involuntarily dissolved.  Do

12  you know that?

13       A.    Involuntarily?  I don't know.  It may be

14  that I was late on paying the corporate licensing

15  thing, which we just pay a fine and did it.  We

16  didn't renew it because we decided to end it.

17             We had a ten-year thing, I think, on it.

18  I may be wrong.  I've got to go back and look at the

19  records.

20       Q.    Is it possible that the corporation was

21  actually involuntarily dissolved by the Illinois

22  Secretary of State on April 8, 2011?

23       A.    Sure.

24       Q.    Did Sharp Printing, Inc. file corporate
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 1  tax returns while it was a going concern?

 2       A.    We had a problem the couple of years

 3  before the accident because I was not up in Illinois

 4  and I usually did that with the lawyer and the

 5  accountant and things got screwed up while I was

 6  taking care of a loved one who was dying down in

 7  Florida.

 8       Q.    Did the corporation ever file tax

 9  returns?

10       A.    Oh, yes.

11       Q.    When did they file?

12       A.    Quarterly and annually.

13       Q.    Until what year?

14       A.    Roughly somewhere in 2008.  I was missing

15  things because I was not here.  I know we missed a

16  few.

17       Q.    I believe you testified in your

18  underlying deposition that Sharp Printing, Inc. was

19  not dissolved as a result of your June 28, 2011

20  chainsaw accident, correct?

21       A.    Yes, I did.  I stood corrected by my

22  partners.

23       Q.    So is it your testimony that the

24  corporation was dissolved because of your personal
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 1  injury?

 2       A.    I don't know how to answer that without

 3  going back and looking at records.

 4       Q.    Was the company winding down up until

 5  about the time you were hurt?

 6       A.    The company books got screwed up when I

 7  was down in Florida and I was back up in Illinois in

 8  2010 getting back on my feet and I was going to pick

 9  things back up, get everything paid up, the fines

10  and everything.

11       Q.    Who were you taking care of in Florida?

12       A.    My grandmother.

13       Q.    You were gone from when until when?

14       A.    I want to say from the mid to end of 2007

15  until somewhere in the beginning of 2010.

16       Q.    Was anyone running Sharp Printing during

17  that period of time?

18       A.    Mike McArtor.

19       Q.    Did Sharp Printing have any customers for

20  that three-year period?

21       A.    Yes, they did.

22       Q.    How many?

23       A.    I'm not sure, without looking at the

24  books.

0019

 1       Q.    Can you estimate what the yearly revenues

 2  were for Sharp Printing in the year 2007?

 3       A.    In 2007?  I'd have to look at the books,

 4  to be honest with you.

 5       Q.    Was it more than $5,000?

 6       A.    Yes.

 7       Q.    Was it more than $100,000?

 8       A.    No.

 9       Q.    Was it more than $20,000?

10       A.    Yes.

11       Q.    Same line of questioning with respect to

12  2008.  Do you know what the revenues were for Sharp

13  Printing in '08?

14       A.    Are you asking me what we reported or

15  what we made and put into accounts for equipment?

16       Q.    I'm asking you about revenues.

17       A.    Total sales?

18       Q.    Total revenues.

19       A.    In two thousand...?

20       Q.    2008.

21       A.    I'd have to go back and look.

22       Q.    Can you estimate what they were?

23       A.    No, because I wasn't there.

24       Q.    Do you know how many customers the
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 1  company had in 2008?

 2       A.    We had a few, I know that.  I don't know

 3  how many.  Mike was handling it and it got messed

 4  up.

 5       Q.    What types of customers did Sharp

 6  Printing have in 2007 and 2008?

 7       A.    What kind of customers?

 8       Q.    Right.  What did you do?

 9       A.    We printed on t-shirts.  We printed on

10  CDs.  We printed on anything that wasn't wet.  We

11  printed on glass, all different stuff.

12       Q.    Were there any full-time employees of

13  Sharp Printing in '07 and '08?

14       A.    In '07 and '08, no.

15       Q.    Just the owners?

16       A.    Just the owners.

17       Q.    Did all the owners operate the business?

18       A.    Yes.

19       Q.    Including your brother?

20       A.    Yes.

21       Q.    What were the yearly revenues of Sharp

22  Printing in 2009?

23       A.    I don't know.

24       Q.    What about 2010, do you know?
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 1       A.    No.

 2       Q.    When did Sharp Printing start selling its

 3  equipment?

 4       A.    I put up the ad in August.  I think

 5  August.  I might be off by a month or two.  August

 6  of 2011.

 7       Q.    Did you sell any equipment prior to

 8  August 2011?

 9       A.    No.

10       Q.    What type of equipment did Sharp

11  Printing, Inc. have or own?

12       A.    Mostly textile screen printing equipment,

13  but we had other screen printing stuff too.  Paper.

14       Q.    Where was the equipment located?

15       A.    My home.

16       Q.    Did you require a license to conduct this

17  business out of your home?

18       A.    We had what was called a temporary --

19  we're in a rural area so we didn't have to have

20  that.

21       Q.    In any event, you didn't have a license,

22  correct?

23       A.    We had a license to do business there,

24  yes.
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 1       Q.    In that location?

 2       A.    Yes.

 3       Q.    Did customers ever come to the shop?

 4       A.    Yes.

 5       Q.    Do you recall how many customers the

 6  business had in 2010?

 7       A.    Not in 2010.

 8       Q.    Was it more than five?

 9       A.    Yes.

10       Q.    Was it more than 100?

11       A.    It might be around that.  I don't know,

12  specifically.

13       Q.    In 2010 you may have had 100 customers

14  that you did t-shirt screen prints for?

15       A.    Possibly.  I'm not saying that is the

16  number, but it's possible.

17       Q.    Did Sharp Printing have any customers in

18  2011?

19       A.    Mike was finishing up one customer's

20  thing in the spring of 2011, yes.  We don't -- I'll

21  give you -- we don't typically get much work between

22  January 1st and the first warm days of Spring.  We

23  sell t-shirts and not a lot of people buy during

24  that period.  They just don't.
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 1       Q.    You did not earn a salary from Sharp

 2  Printing, correct?

 3       A.    No.

 4       Q.    You did not earn an hourly wage, correct?

 5       A.    No.

 6       Q.    I think your interrogatory answers

 7  indicate you didn't take a profit or a draw,

 8  correct?

 9       A.    Correct.

10       Q.    How much, if any, money did you earn from

11  Sharp Printing in 2011?

12       A.    Can I ask how to define that?  In 2011 I

13  didn't pull any.

14       Q.    Did you earn any income whatsoever from

15  Sharp Printing in 2010?

16       A.    I don't think so.

17       Q.    You were down in Florida for '07 to 2010?

18       A.    Sometime in early 2010, yes.

19       Q.    Did you earn any income from Sharp

20  Printing from 2007 to 2010?

21       A.    No.

22       Q.    Were you working in Florida?

23       A.    No.

24       Q.    Is it fair to say you were unemployed
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 1  from 2007 to 2010?

 2       A.    Yes.  I was not officially collecting

 3  unemployment.

 4       Q.    You weren't an employee of any business

 5  or working for any individual, correct?

 6       A.    I did do some work for Mark.  I did some

 7  traveling back and forth from Florida to Illinois

 8  back and forth during that time.  When I was up

 9  here, I did do some work for Juskie Printing.  Not

10  much, though.

11       Q.    What is Juskie Printing?

12       A.    Juskie Printing is another one that I had

13  listed as an employer in the underlying case.

14       Q.    What are they?

15       A.    Another print broker.

16       Q.    Where are they located?

17       A.    I don't know the exact address, but it's

18  off of Chicago Avenue off of 355 going south.

19       MS. WILLIAMS:  I think he's asking what city.

20  BY THE WITNESS:

21       A.    I don't know how the cities break up down

22  there.

23  BY MR. FLYNN:

24       Q.    Somewhere in the western suburbs of
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 1  Chicago?

 2       A.    Yes.

 3       Q.    How long did you have a relationship with

 4  Juskie Printing?

 5       A.    Since the early 2000s.

 6       Q.    What type of printing did Juskie do?

 7       A.    Offset, mostly.

 8       Q.    What does that mean?

 9       A.    Prints on paper.

10       Q.    Did you have a set schedule at any time

11  working for Juskie?

12       A.    I don't know what you mean by "a set

13  schedule."

14       Q.    Did you have a particular number of hours

15  per week?

16       A.    No.  The jobs I got were project based.

17       Q.    How many projects did you have from 2007

18  to 2011 for Juskie?

19       A.    Probably a few hundred quick little

20  things, yeah.  At least.

21       Q.    Do you know what you earned from working

22  at Juskie in 2007?

23       A.    Not without looking at the returns, I

24  don't know offhand.
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 1       Q.    How often were you in the Chicago area in

 2  2007?

 3       A.    I didn't leave here until, I want to say,

 4  August or September of '07.

 5       Q.    And then thereafter?

 6       A.    I was not back that year.

 7       Q.    You didn't work for Juskie in 2008,

 8  correct?

 9       A.    I might have done some stuff.

10       Q.    You're not sure?

11       A.    I'd have to go back and look.

12       Q.    Were you in Florida?

13       A.    Part of the time, yeah.

14       Q.    How often did you come back and forth

15  between --

16       A.    About every three months I tried to get

17  back up here.

18       Q.    For how long?

19       A.    Sometimes a few weeks.  Sometimes a

20  month.

21       Q.    Did you come back and work or did you

22  take care of other things?

23       A.    If I'd let Mark know I was back, "I've

24  got something for you or I don't."
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 1       Q.    Who is Mark?

 2       A.    Mark owns Juskie Printing.

 3       Q.    I think your interrogatory answers

 4  indicated from 1999 through 2006 you were employed

 5  in a barter situation; is that right?

 6       A.    With Mark, yes.

 7       Q.    What does that mean, exactly?

 8       A.    Well, he would owe me money and he would

 9  give me printing equipment instead of cash.

10       Q.    He owed you money for working for him?

11       A.    Well, he owed both Sharp Printing and me,

12  personally, money.  They are two different things.

13  But he would just pay by saying, hey, I've got this

14  or I've got this paper cutter or this or that.  It

15  was a barter.

16       Q.    So you worked for him from 1999 to 2006

17  but did not earn any income in the traditional

18  sense?

19       A.    No money changed hands.

20       Q.    He gave you things to pay you for

21  projects?

22       A.    Correct.

23       Q.    You gave a deposition in the underlying

24  case on January 24, 2013.  Does that sound right?
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 1       A.    If it says it on there, yes.

 2       Q.    You took an oath that day?

 3       A.    Yes.

 4       Q.    You told the truth?

 5       A.    I tried to, to the best of my knowledge,

 6  on that day, yes.

 7       Q.    You told the truth in response to all of

 8  the questions that day, correct?

 9       A.    I tried to, yes.

10       Q.    You testified you were last employed

11  prior to the accident in May of 2011?

12       A.    That would be with Juskie, yes.

13       Q.    It's accurate --

14       A.    Actually, I wasn't employed.  I was a

15  1099 so I was self-employment.

16       Q.    When in May did you stop working for

17  Juskie, whether it be as an employee or an

18  independent contractor?

19       A.    I believe it was the end of May.

20       Q.    Then from the beginning of June until

21  your accident on June 28, 2011, you were not

22  employed; is that an accurate statement?

23       A.    Correct.

24       Q.    You were not even acting as an
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 1  independent contractor for any business from that

 2  period of time, correct?

 3       A.    Not during that month, no.

 4       Q.    Your deposition testimony from 2013 is

 5  typed up on 175 pages.  I don't intend to go back

 6  over each of those details.

 7       A.    Okay.

 8       Q.    It's fair to say you were injured, your

 9  arm was injured on June 28, 2011, correct?

10       A.    Correct.

11       Q.    Which arm was that?

12       A.    My right arm.

13       Q.    As a result of the injury, you hired the

14  Popovich law firm to explore a recovery in the case?

15       A.    I hired them to represent me, yes.

16       Q.    You hired them to represent you and file

17  a lawsuit against David Gagnon who was operating the

18  chainsaw that injured you, correct?

19       A.    He was one of them, yes.

20       Q.    I'm asking you if you hired him to --

21  listen to the question, please.

22             David Gagnon was operating the chainsaw,

23  correct?

24       A.    Correct.
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 1       Q.    No one else was operating the chainsaw?

 2       A.    Correct.

 3       Q.    You also hired Popovich to sue Bill and

 4  Caroline McGuire, correct?

 5       A.    Correct.

 6       Q.    They were the land owners where your

 7  accident occurred?

 8       A.    They did own the land, yes.

 9       Q.    The accident occurred at their house,

10  correct?

11       A.    Correct.

12       Q.    This was in the backyard, so to speak?

13       A.    Yes.

14       Q.    Hans Mast was the primary handling

15  attorney at the Popovich firm for your case?

16       A.    That's who I met with, yes.

17       Q.    Did any other lawyer communicate with you

18  while Popovich was handling your case?

19       A.    The lady who sat in on my deposition.

20  Ms. Freeman I think it is.  I'm not sure about that.

21       Q.    Generally speaking, Hans Mast, though,

22  was the primary handling attorney?

23       A.    Yes.

24       Q.    Before you hired the Popovich firm in May
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 1  of 2012, is that the correct time period?

 2       A.    I don't think so.  I don't think they

 3  filed it until then, but I might be wrong.  I'd have

 4  to go back and look.

 5       Q.    Was there a retainer agreement executed

 6  in May 2012?

 7       A.    I don't think I paid a retainer.

 8       Q.    Did you execute an attorney engagement

 9  agreement in May 2012?

10       A.    I believe it was much earlier than that.

11       Q.    You only executed one engagement letter

12  or engagement agreement with Popovich, correct?

13       A.    Yeah.

14       Q.    Before you executed or came to an

15  arrangement with Popovich, had you talked to any

16  other lawyers about investigating --

17       A.    One.

18       Q.    Let me finish the question.

19             -- investigating or filing the lawsuit?

20       A.    Yes.

21       Q.    Who was that?

22       A.    I went back to the same firm that handled

23  the car accident for me years earlier.

24       Q.    What was the name of that firm?
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 1       A.    They changed names when I went back

 2  there.  It was Weiss -- I have to go back through

 3  paperwork and get you the actual name.

 4       Q.    They are known as a personal injury firm;

 5  is that right?

 6       A.    Yes.

 7       Q.    Why did you not hire them to take your

 8  case?

 9       A.    The man who handled my case previously

10  with the car accident was no longer with the firm

11  and they said go find somebody else.

12       Q.    I'm not sure what one has to do with the

13  other.

14       A.    I don't either.  I just said okay and I

15  went and found somebody else.

16       Q.    Did you meet with an attorney at that

17  firm?

18       A.    Yes.

19       Q.    Did you tell them what happened with your

20  incident?

21       A.    Yes.

22       Q.    They told you that they did not want to

23  take the case; is that right?

24       A.    Yes.
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 1       Q.    They declined the case?

 2       A.    They declined the case.

 3       Q.    Did they tell you why they declined the

 4  case?

 5       A.    No.

 6       Q.    You next went to the Popovich firm?

 7       A.    Yes.

 8       Q.    They took the case?

 9       A.    Yes.

10       Q.    They, ultimately, filed a lawsuit against

11  Gagnon and the McGuires on May 15, 2012; is that

12  right?

13       A.    Yes.

14       Q.    You reviewed the lawsuit and approved it,

15  correct?

16       A.    I didn't -- I never got anything to

17  review.

18       Q.    Did you ever read the lawsuit?

19       A.    No.  I was never given any paperwork.

20       Q.    Back to the incorporation of Sharp.  What

21  interaction did you have with corporate lawyers when

22  they were first retained?

23       A.    McAndrews?

24       Q.    Correct.
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 1       A.    What relationship?

 2       Q.    What experience did you have with

 3  McAndrews when you first retained them?

 4       A.    He was good.

 5       Q.    How often did you meet with him or speak

 6  to him?

 7       A.    Once a year.

 8       Q.    Did he file corporate returns or other

 9  documents for the company?

10       A.    No.  I had to file them.  He just made

11  sure they were all done right, I believe.

12       Q.    Have you ever had occasion to hire a

13  criminal lawyer?

14       A.    I did in 1990.  My mom and dad had to

15  hire one.  Not me.

16       Q.    Did you hire a criminal lawyer for your

17  mom and dad?

18       A.    No.  They hired one for me.

19       Q.    Who was that?

20       A.    Give me a second.  You're digging back

21  far in my memory.  Driscoll was the last name.

22       Q.    This was a McHenry County-based criminal

23  lawyer?

24       A.    No.  Des Plaines.
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 1       Q.    What was the general nature of the reason

 2  for the need for a lawyer?

 3       A.    Drug possession.

 4       Q.    Were you convicted of it?

 5       A.    Yes.  I pled guilty.

 6       Q.    That was a Cook County case, then?

 7       A.    No.  It was a McHenry County case.

 8       Q.    The lawyer was in Des Plaines, though?

 9       A.    Yes.

10       Q.    But he represented you in McHenry County

11  in criminal court?

12       A.    Yes.

13       Q.    Throughout the case you met with the

14  lawyer?

15       A.    A few times.

16       Q.    While Popovich represented you in the

17  underlying personal injury case, did you ever

18  communicate with any other lawyers about your case?

19       A.    At the end, yes.

20       Q.    Popovich withdrew sometime in March 2015?

21       A.    Correct.

22       Q.    And Brad Balke entered his appearance on

23  March 19, 2015.  Does that sound correct?

24       A.    That is correct.
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 1       Q.    Popovich also withdrew that day, right?

 2       A.    I don't know if it was on the same day.

 3  I'd have to look at the paperwork.

 4       Q.    Besides Mr. Balke, had you talked to any

 5  other lawyers towards the end of the relationship

 6  with Popovich?

 7       A.    Yes.

 8       Q.    How many?

 9       A.    Hundreds.

10       Q.    Hundreds of lawyers?

11       A.    I'm not kidding.  Yes.

12       Q.    Did you ask those lawyers to take your

13  case?

14       A.    I asked them to review it.

15       Q.    Did any of them take the case?

16       A.    No.

17       Q.    They all reviewed it, though?

18       A.    Yes.  Most took the time to review it.

19       Q.    Did any of them tell you why they didn't

20  want to take the case?

21       A.    There were different reasons I got from

22  various.  Some people just didn't get back to me and

23  some people wrote me letters.  I think I gave you

24  some of those.  But I got various reasons back from
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 1  attorneys.

 2       Q.    I don't recall seeing any lawyers, but I

 3  would ask you to search for those.

 4       MS. WILLIAMS:  We'll search for those.  I'll

 5  make a note.

 6  BY MR. FLYNN:

 7       Q.    As you sit here, do you recall the basis

 8  for any attorney declining to take your personal

 9  injury case over from Popovich?

10       A.    Say that again.

11       Q.    As you sit here today, do you recall any

12  of the reasons why any attorney declined to take

13  your personal injury case over from the Popovich

14  firm?

15       A.    Yes.

16       Q.    What were those reasons?

17       A.    I remember a few.  One I was looking at

18  local lawyers in McHenry County and I was told

19  like -- I can name them.  My sister was married to

20  him.

21             Anyway, I was told if Tom Popovich says

22  you don't have a case, you don't have a case and

23  we're not even going to look at it.  That I got a

24  lot of it.
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 1       Q.    That's one reason.  Any others?

 2       A.    That I got locally a lot of.  As I

 3  started to work away from local further out finding

 4  attorneys, the thing was your decision to settle

 5  with the McGuires was a mistake and we don't take it

 6  because of that.

 7       Q.    Who said that?

 8       A.    Sal Ferris.

 9       Q.    When did you speak to Sal Ferris?

10       A.    I don't know the exact date.

11       Q.    When did he --

12       A.    He wasn't the only one.

13       Q.    When did he say that to you, that you

14  just described?

15       A.    He said it in a letter and he said it on

16  the phone and he sent me an e-mail, I think.  I

17  don't remember the ways that he contacted me.  I'd

18  have to go back and look.

19       MS. WILLIAMS:  We'll find it.

20  BY MR. FLYNN:

21       Q.    Besides Sal Ferris, can you recall any

22  other attorney, specifically, that told you they

23  wouldn't take the case because of your settlement

24  with the McGuires?
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 1       A.    Yes.

 2       Q.    Who was that?

 3       A.    There was at least three firms downtown

 4  here right near the Daley Center that I came down to

 5  see and I don't remember their names, but they -- I

 6  got the same thing out of all three of them.

 7       Q.    Did any of the lawyers give you any other

 8  reason for declining your case?

 9       A.    Mostly it was because they knew Popovich

10  or it was the McGuire settlement.

11       Q.    Did any lawyer tell you that they didn't

12  want to take your case because there was

13  questionable liability against David Gagnon?

14       A.    No.

15       Q.    Did any lawyer tell you that there was

16  questionable liability against the property owners,

17  the McGuires?

18       A.    No.

19       Q.    We're jumping ahead, but did you have

20  different lawyers that handled a binding arbitration

21  or binding mediation for you in the underlying case?

22       A.    Yes.

23       Q.    Their name was Baudin?

24       A.    Yes.
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 1       Q.    Why did Brad Balke not handle the binding

 2  arbitration?

 3       A.    I fired him.

 4       Q.    When did you fire Brad Balke?

 5       A.    I'd have to look at the dates.  I'm not

 6  sure, exactly.

 7       Q.    Why did you fire him?

 8       A.    Because he forced me to undergo the exact

 9  mediation at the McHenry County court in front of

10  Judge Meyer that Hans Mast set up that I

11  specifically said no to.

12       Q.    When was this mediation?

13       A.    I'd have to look at the dates again.

14       Q.    Was it a pretrial conference?

15       A.    Yes.

16       Q.    You actually attended this pretrial

17  conference?

18       A.    Yes, I did.

19       Q.    What happened?

20       A.    I said no.

21       Q.    You said no about what?

22       A.    They offered an amount of money and I

23  said no.

24       Q.    The defendants offered an amount of
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 1  money?

 2       A.    Yes.

 3       Q.    Was this before or after the McGuires

 4  settled out of the case?

 5       A.    They were settled.

 6       Q.    So there was an offer of settlement from

 7  David Gagnon or his insurer?

 8       A.    Yes.

 9       Q.    Do you recall what that amount of money

10  was?

11       A.    $50,000.

12       Q.    You refused the offer?

13       A.    Yes.

14       Q.    Why did that cause you to fire

15  Brad Balke?

16       A.    He wouldn't take it any further than that

17  and he agreed to when I hired him.  He agreed that

18  that was not going to be the end of it and then he

19  changed his tune, and I said, you know what -- and

20  the other thing was, I finally got through to the

21  Baudins who I wanted to take the case because they

22  had helped my family -- his dad helped my family

23  many eons earlier.

24       Q.    Did you ever talk to Brad Balke about the
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 1  liability or lack of liability by the McGuires, the

 2  property owners in the case?

 3       A.    I don't think so.  We were on the Gagnon

 4  case.

 5       Q.    You didn't discuss the McGuires?

 6       A.    There may have been a word or something,

 7  but that's not what he was there for.

 8       Q.    He never gave you an opinion one way or

 9  the other whether the settlement was appropriate?

10       A.    I don't believe Brad did, no.  Like I

11  said -- I don't think he did.

12       Q.    At some point after your accident did you

13  hire the Daley Disability Law Firm?

14       A.    Yes.

15       Q.    Was that for --

16       A.    I didn't hire.

17       Q.    I know you're anticipating what I'm

18  saying.

19       A.    I was trying to correct myself.  I did

20  not hire.

21       Q.    Either way, let me try to get out my

22  question before you raise any kind of response, just

23  so she can take down --

24       A.    Count before I answer.
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 1       Q.    That's a good idea.

 2             Did you ever retain the Daley Disability

 3  Law Firm?

 4       A.    NO.

 5       Q.    Did you have any relationship with Daley

 6  Disability --

 7       A.    Yes.

 8       Q.    -- Law?  Let me finish it before you

 9  answer.  I know you're anticipating what you think

10  I'm going to say, but it might not come out the way

11  you think.  Either way, she can't take down both of

12  us talking over each other.

13             What relationship did you ever have with

14  the Daley Disability Law Firm?

15       A.    They stepped in as a substitute counsel

16  for the law firm that I did hire.

17       Q.    You originally hired some other law firm

18  to represent you in connection with social security

19  disability?

20       A.    Yes.

21       Q.    What was the name of that original law --

22       A.    The lady's ladies name was

23  Margaret Bradshaw.

24       Q.    You terminated your relationship with her
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 1  one way or another?

 2       A.    No.

 3       Q.    Why did Daley Disability Law substitute

 4  in for her?

 5       A.    I was told by -- I have to go back and

 6  look at the communications exactly how it happened,

 7  but I was told that, basically, they are going to be

 8  taking over the hearing part of it.  I don't know

 9  why.  I don't know whether they sub out work.  I

10  don't know how it works.

11       Q.    Would it be fair to say that you first

12  retained Ms. Bradshaw in 2012 sometime?

13       A.    I'd have to go back and look.

14       Q.    Is that approximately when you applied

15  for social security?

16       A.    It sounds like it.

17       Q.    The Daley Disability Law Firm came in

18  sometime in 2012 as well?

19       A.    I don't know exactly when.  I don't know.

20       Q.    Would it be 2012 or 2013?

21       A.    I know that they were there and -- I know

22  that something had to be signed when we went in for

23  the hearings.  Margaret Bradshaw had to sign

24  something for the judge allowing Daley Disability to
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 1  represent me at the hearings.  I don't know when

 2  exactly they got involved.  That's behind the

 3  scenes.  I didn't have anything to do with that.

 4       Q.    Did you file for bankruptcy while your

 5  personal injury case was pending?

 6       A.    Yes.

 7       Q.    When did you file for bankruptcy?

 8       A.    I'd have to look at the paperwork again,

 9  but I don't believe that was until, I want to say,

10  about eight or nine months, but I'm guessing, after

11  the McGuire settlement.

12       MS. WILLIAMS:  The question was what month and

13  year.

14  BY THE WITNESS:

15       A.    I don't know exactly.  I'd have to go

16  back and look at the paperwork.

17  BY MR. FLYNN:

18       Q.    Did you hire a lawyer to represent you in

19  a bankruptcy?

20       A.    Yes.

21       Q.    Who was that lawyer?

22       A.    David Stretch.

23       MS. WILLIAMS:  If it helps, we can stipulate to

24  the date the bankruptcy was filed.
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 1       MR. FLYNN:  That's fine.  I think we've got

 2  some e-mails that may reflect when it was.  I just

 3  wondered if he knew offhand.

 4       MS. WILLIAMS:  I can stipulate, at least, that

 5  it was 2014.

 6  BY MR. FLYNN:

 7       Q.    You filed for bankruptcy while the

 8  Popovich firm was still representing you --

 9       A.    Yes.

10       Q.    -- in the underlying case, correct?

11       A.    Yes.

12       Q.    Sometimes I'll still pause in my question

13  so if you could please pause before you answer.

14             In the underlying case you answered

15  written discovery; is that true?

16       A.    I believe so.

17       Q.    Then you later testified at your

18  deposition January 24, 2013, correct?

19       A.    If that's the date, yes.

20       Q.    Ultimately, David Gagnon was also

21  deposed, true?

22       A.    Yes.

23       Q.    Were you present for his deposition?

24       A.    No.
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 1       Q.    Did Caroline McGuire give a deposition in

 2  that case?

 3       A.    I believe so, yes.

 4       Q.    Were you present for that dep?

 5       A.    No.

 6       Q.    What about Bill McGuire's deposition?

 7       A.    I was not present.

 8       Q.    Did you e-mail back and forth with

 9  Hans Mast a fair amount during the Popovich firm's

10  representation of you?

11       A.    By "fair amount," what do you mean?

12       Q.    Did you regularly e-mail with Hans Mast?

13       A.    Yes.

14       Q.    Those e-mail communications have all been

15  produced in this case?

16       A.    Yes.

17       Q.    On to the exhibits.  This will be 1.

18                  (WHEREUPON, a certain document was

19                  marked Exhibit No. 1, for

20                  identification, as of 02/19/2020.)

21  BY MR. FLYNN:

22       Q.    Let me show you what's been marked as

23  Exhibit 1.  These are one set of your Answers to

24  Interrogatories in our case, the current legal
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 1  malpractice case you filed against the Popovich firm

 2  and Hans Mast.

 3             Do you recognize this document?

 4       A.    Yes.

 5       Q.    We've been providing you with various

 6  copies of the signature page in the case that's been

 7  back and forth between me and your counsel.

 8             I don't, frankly, know if this

 9  verification that's attached is the one that went

10  with this document, but I'll just ask you, for the

11  record, if these are your answers, that's your

12  signature, and that this verification is accurate?

13       A.    That is my signature on there, yes.

14       Q.    What was the e-mail address you used

15  in the communication with Hans Mast?

16       A.    Primarily it was pdulberg@comcast.net.

17       Q.    His address was hansmast@comcast.net?

18       A.    And he switched it to at&t.net.

19       Q.    Did you use some other e-mail address as

20  well?

21       A.    I may have accidentally e-mailed him a

22  couple of times from a Yahoo account.

23       Q.    In answering discovery in our case, the

24  legal malpractice case, did you search through both
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 1  of those e-mail accounts of yours?

 2       A.    I no longer have the Yahoo account.

 3       Q.    Did you search through the Comcast

 4  account?

 5       A.    Yes.

 6       Q.    Did you search for PDFs or attachments to

 7  those e-mails that you produced?

 8       A.    Everything that I got, I turned over.  I

 9  had converted the e-mails to PDFs because Comcast

10  started purging the e-mails after so many years, so

11  I turned them all into PDFs.

12       MS. WILLIAMS:  The question was what did you

13  search in your in box.

14  BY THE WITNESS:

15       A.    What did I search?

16  BY MR. FLYNN:

17       Q.    Let me ask you a different question.

18             You produced e-mails in this case?

19       A.    Yes.

20       Q.    You turned e-mails into PDFs and sent

21  them to your lawyer; is that right?

22       A.    Yes.

23       Q.    Some of the e-mails I reviewed have an

24  icon that indicates there was a PDF or some other
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 1  attachment to the e-mail.  Do you understand that?

 2       A.    Yes.

 3       Q.    Did you produce the attachments to each

 4  of the e-mails in this case?

 5       A.    We went through that.  I produced the

 6  attachments that I still had.

 7       Q.    There were some that were not available,

 8  correct?

 9       A.    Yeah.  When I looked at them, 99 percent

10  of them were already part of some other document

11  that we turned over.  I think 100 percent of them.

12       Q.    At some point in time while Hans was

13  handling your case, did he start to communicate with

14  you relative to his analysis of the McGuires'

15  liability in the case?

16       A.    Yes.

17       Q.    Did he start to generally advise you that

18  he didn't believe that there was a strong case for

19  liability against the McGuires?

20       A.    Yes.

21       Q.    Is it fair to say that Hans' opinion was

22  that the McGuires did not have liability in the case

23  because they did not control the work that

24  David Gagnon was doing?
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 1       A.    Yes.

 2       Q.    That's generally a fair summary of Hans'

 3  opinion?

 4       A.    Not quite exactly those words, but yeah.

 5       Q.    The McGuires' liability as property

 6  owners was questionable because based on Hans'

 7  analysis of the evidence, they did not control the

 8  work or the manner of work of David Gagnon on the

 9  date of the accident; is that a fair summary?

10       A.    Depends on which time he said that.

11       Q.    Did he say things like that over and over

12  again?

13       A.    He did say things like that, yes.

14       Q.    Again, I don't want to go over the facts

15  you already testified to with regards to the date of

16  the accident.  At some point in time was

17  William McGuire swimming in the swimming pool?

18       A.    Yes.

19       Q.    Was that an above ground pool or --

20       A.    Above ground.

21       Q.    Was there a fair amount of time during

22  the day that Mr. McGuire was inside the house

23  watching television?

24       A.    Maybe -- he went inside the house for
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 1  probably about 45 minutes before the accident

 2  happened.  I don't know that he was watching

 3  television.

 4       MR. FLYNN:  Let's mark the next exhibit as 2.

 5                  (WHEREUPON, a certain document was

 6                  marked Exhibit No. 2, for

 7                  identification, as of 02/19/2020.)

 8  BY MR. FLYNN:

 9       Q.    Showing you what's been marked as

10  Exhibit 2, which is an e-mail chain including

11  e-mails from November 18, 2013, are these e-mails

12  between you and Hans Mast?

13       A.    It looks like it, yes.

14       Q.    I think the time stamps on these e-mails

15  go from the bottom, which would be page 2, to the

16  top of the first page, correct?

17       A.    It's backwards, yes.

18       Q.    In the original e-mail at 1:28 p.m., did

19  Hans Mast relay to you a $5,000 settlement offer

20  from the McGuires?

21       A.    Which -- where are you at?

22       Q.    We're on Exhibit 2, which is also labeled

23  as Bates label POP 181.  At the bottom of the page,

24  does Hans relay to you a settlement offer for
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 1  $5,000?

 2       A.    Yes.

 3       Q.    He was telling you that the McGuires'

 4  attorney offered to settle the case for $5,000?

 5       A.    Yes.

 6       Q.    Did you have an understanding that that

 7  was a settlement just for the McGuires, not

 8  including David Gagnon?

 9       A.    Yes.

10       Q.    In the e-mail Hans says, quote, "As we

11  discussed, they have no liability in the case for

12  what Dave did as property owners.  So they will

13  likely get out of the case on a motion at some

14  point, so my suggestion is to take the $5,000 now."

15             Is that an accurate reading?

16       A.    Of that sentence, yes.

17       Q.    Is it fair to say that he suggested that

18  you take the $5,000 but didn't force you to take it?

19       A.    It says, "So my suggestion is..."

20       Q.    Then did you respond to the e-mail?

21       A.    Yes.

22       Q.    Hans replied again at 8:07 p.m. that same

23  day, right?

24       A.    Yes.
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 1       Q.    He said, "Paul, whether you like it or

 2  not, they don't have a legal liability for your

 3  injury because they were not directing the work."

 4             Is that right?

 5       A.    Part of it, yes.

 6       Q.    Was my prior summary of Hans' legal

 7  analysis a fair summary in view of these e-mails and

 8  his opinion that he relayed to you?

 9       A.    I think it went further than this, and

10  other things, but yes.

11       Q.    As far as these e-mails, I've

12  accurately --

13       A.    This e-mail, yes.

14       Q.    What else did he tell you about the

15  McGuires and why he didn't think they would be found

16  liable in the case?

17       A.    I'm pulling out of memory because I can't

18  quote which document it's off of.

19       Q.    That's what we're here for.

20       A.    I can only give you the gist.

21       Q.    I'll ask you for the exact language, but

22  if you don't have it --

23       A.    At one point he defined what an

24  independent contractor is for me and he said that
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 1  David was an independent contractor and that the

 2  McGuires weren't liable because they had hired

 3  somebody outside even though it's their own son,

 4  he's an adult, outside to do the work and that they

 5  weren't responsible.

 6       Q.    By the way, how old was David at the time

 7  that this accident occurred?

 8       A.    I'm adding.  If I was 41 -- I don't know

 9  what his birthday is, but I'm assuming he would be

10  44, 45.

11       Q.    Is it fair to say that there were two

12  40-plus-year-olds, a 41- and a 44-year-old trimming

13  trees with a chainsaw in David's parent's backyard

14  that day, correct?

15       A.    I was not using it.  There was one

16  44-year-old using a chainsaw.

17       Q.    You, the 41-year-old was holding some

18  branches for him?

19       A.    Yes.  Just before the accident, yes.

20       Q.    Up until this point in time when Hans is

21  providing this legal analysis to you, you had a fair

22  number of occasions to interact with lawyers, as

23  we've discussed today, correct?

24       A.    At this point, the only lawyer that I
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 1  interacted with was the first one.

 2       Q.    I'm talking about in your lifetime.  You

 3  had a corporate lawyer, you had a criminal lawyer,

 4  another personal injury lawyer --

 5       A.    I didn't hire --

 6       Q.    Let me finish.  You had experience with

 7  lawyers representing you up to this point in time?

 8       A.    Yes.

 9       Q.    Did you have an understanding that

10  lawyers evaluate cases differently?

11       A.    Yes.

12       Q.    And judges evaluate cases differently?

13       A.    Sure.  That's fair.

14       Q.    Would it be fair to say that some laws in

15  our country are clearer and some are open to

16  interpretation?

17       A.    I think all of them are.

18       MS. WILLIAMS:  Objection.  Calls for

19  speculation.

20             If you understand the question, you can

21  answer it.

22  BY MR. FLYNN:

23       Q.    Would you say, for example, that the tax

24  code is a little more clearcut than common law
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 1  that's created by cases and case precedent?

 2       A.    I'm not real familiar with tax law.  I

 3  have accountants for that.

 4       Q.    How about an easier question.  The stop

 5  sign means that you stop, and if you go through it,

 6  it's pretty clear that you're liable for a traffic

 7  violation?

 8       A.    I'll agree with that.

 9       Q.    The legal liability for a property owner

10  in Illinois might be a little more complicated; is

11  that a fair statement?

12       A.    I don't know.

13       Q.    Would it be fair to say, in your opinion

14  or your knowledge of the law, the property owner

15  isn't necessarily liable because somebody is injured

16  on their property?

17       A.    Are you talking about what I know now or

18  what I knew back when this was?

19       Q.    At any time.

20       A.    What I know now is in the circumstances

21  that we were in, they were very liable.

22       Q.    I'm just asking if -- just because

23  somebody is injured on a property owner's property,

24  they are not necessarily liable, correct?  Other
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 1  factors are required too.

 2       MS. WILLIAMS:  I'm going to object for -- he's

 3  not an expert and can't testify to legal analysis.

 4  BY MR. FLYNN:

 5       Q.    As you sit here today, do you know

 6  whether a premises liability case involves multiple

 7  factors to prove liability against the property

 8  owner?

 9       A.    I don't know.  I'd say that's fair.

10  You're asking the wrong person for that.

11       Q.    It was Hans' opinion that the McGuires

12  did not control the work based on the evidence,

13  correct?

14       A.    In my opinion?

15       Q.    That's not what I'm asking.

16             Was it Hans' opinion --

17       A.    I can't --

18       Q.    Let me just finish.

19             Did Hans tell you that it was his opinion

20  that the McGuires were not liable because they did

21  not control the work?

22       A.    He said that right there, yes.

23       Q.    Do you believe that he truly felt that

24  way?  That was his legal opinion?
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 1       A.    Do you want the Monday morning

 2  quarterbacking version or at the time?

 3       Q.    I'm asking if at that time you felt that

 4  he truly believed that the McGuires did not have

 5  liability?

 6       A.    At the time I trusted him, yes.  I hired

 7  him to represent me, and yeah.

 8       Q.    You believed that he was relying his

 9  honest legal opinion to you at that time?

10       A.    Yes.

11       Q.    Including on November 18, 2013?

12       A.    Yes.

13       Q.    You did not accept the settlement offer

14  of $5,000 that he relayed to you on that day,

15  correct?

16       A.    Correct.

17       Q.    Did you ultimately meet with Hans to

18  discuss the settlement offer?

19       A.    I think it was the day before this, but

20  I'm not sure.  It was either the day before or the

21  day after.

22       MS. WILLIAMS:  I think the question was, did

23  you meet with him, at all, not the date.

24

0060

 1  BY THE WITNESS:

 2       A.    Yes.

 3       MR. FLYNN:  Can we mark this as Exhibit 3,

 4  please.

 5                  (WHEREUPON, a certain document was

 6                  marked Exhibit No. 3, for

 7                  identification, as of 02/19/2020.)

 8  BY MR. FLYNN:

 9       Q.    Showing you what's been marked as

10  Exhibit 3.  Do you recognize this memorandum?

11       A.    Yes.

12       Q.    You may have seen it from the document

13  production that we made in this case.  This is a

14  memorandum drafted by Hans Mast, which purportedly

15  memorializes a meeting that he had with you on

16  November 20, 2013.

17             Does this refresh your memory as to when

18  you met with him or if you met with him?

19       A.    If he took the memorandum on the same

20  day, then sure.

21       Q.    In the memo Hans says, "I met with Paul

22  and his friend."

23             Do you see that?

24       A.    Yes.
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 1       Q.    Did you meet with Hans and some third

 2  person --

 3       A.    Yes.

 4       Q.    -- at or about this time regarding the

 5  case?

 6       A.    Yes.

 7       Q.    Who was that friend?

 8       A.    Tom Kost.

 9       Q.    Who is Tom Kost?

10       A.    My brother.

11       Q.    Not that it matters necessarily for

12  privilege purposes, but can you tell me how Tom Kost

13  is your brother?

14       A.    We have the same mom.

15       Q.    He was with you and observed the meeting

16  between you and Hans?

17       A.    Yes.

18       Q.    The $5,000 settlement offer was

19  discussed, correct?

20       A.    Yes.

21       Q.    At that time did Hans, again, relay his

22  opinion as to the questionable liability about the

23  McGuires -- strike that.

24             Did he relay to you his opinion about the

0062

 1  questionable nature of the McGuires' liability?

 2       A.    At the meeting with Tom, yes.

 3       Q.    He advised you they maintain they were

 4  not directing Dave's work.  That was the McGuires'

 5  position, correct?

 6       A.    I don't know that he stayed on that at

 7  that meeting.  At different times he gave different

 8  reasons.

 9       Q.    The next line says, "Paul maintains the

10  McGuires controlled everything that Dave was doing."

11             Is that an accurate reflection of your

12  opinion?

13       A.    Yes.

14       Q.    As you sit here today, do you know if

15  that statement is consistent with your own

16  deposition testimony from the underlying case?

17       A.    Yes.

18       Q.    We'll come back to that.  Did you tell

19  Hans that you wanted to read the depositions of the

20  McGuires and David Gagnon's depositions?

21       A.    Say that again.

22       Q.    Did you tell Paul that you wanted to read

23  the depositions of the McGuires and Dave Gagnon's

24  depositions?
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 1       A.    Did I tell Paul?

 2       Q.    I'm sorry.  Did you tell Hans that?

 3       A.    That I wanted to read the McGuires and

 4  David Gagnon's depositions?

 5       Q.    Yes.

 6       A.    Yes, I did.

 7       Q.    What was the purpose of your wanting to

 8  review those depositions?

 9       A.    Hans had told me that what they said in

10  their depositions meant that they had no liability.

11       Q.    You wanted to review the testimony to

12  determine whether you wanted to consider the $5,000

13  settlement offer; is that correct?

14       A.    Right.

15       Q.    Did you do that?

16       A.    Eventually, yes.

17       Q.    Before you accepted the offer?

18       A.    I think so.

19       Q.    So sometime after this meeting on

20  November 20, 2013 and before you accepted the

21  settlement offer on January 29, 2014, did you review

22  those three deposition transcripts?

23       A.    I'll correct you.  I did not accept the

24  offer on January 20th.  I signed a release on
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 1  January 29th.

 2       Q.    Fair point.  Did you read the depositions

 3  between those two dates, November 20, 2013 and

 4  January 29, 2014?

 5       A.    Yes.

 6       Q.    Those are --

 7       A.    I believe I asked him -- I don't know --

 8  it may be a little earlier because I don't know that

 9  I asked him before or after the meeting.  I don't

10  remember.  I'd have to go back in the e-mails to

11  give the date.

12       Q.    Some point in time between those two

13  dates you read the deps?

14       A.    I may have asked for them before.  I

15  don't know without seeing the e-mail.  It was,

16  roughly, in the last quarter of that year, yes.  Or

17  the first month.  I don't remember the first time

18  that I asked to read them.  I don't remember off the

19  top of my head.

20       Q.    At any point in time did you ever grant

21  Hans authority to make a settlement demand in the

22  case?

23       A.    No.

24       MR. FLYNN:  Mark this as Exhibit 4.
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 1                  (WHEREUPON, a certain document was

 2                  marked Exhibit No. 4, for

 3                  identification, as of 02/19/2020.)

 4  BY MR. FLYNN:

 5       Q.    Showing you what's been marked as

 6  Exhibit 4.  This is a copy of the original complaint

 7  in this instant case.  It reflects a filing date of

 8  November 28, 2017.

 9             Is this your original legal malpractice

10  complaint against the Popovich firm and Hans Mast?

11       A.    I believe so.

12       Q.    Did you review and approve the

13  allegations in this complaint?

14       A.    For the most part.  I wanted to reword

15  some things, but the lawyer, they do their thing.

16       Q.    At the time you were represented by the

17  Gooch firm is when you filed this lawsuit, correct?

18       A.    Yes.

19       Q.    Directing your attention back to

20  Exhibit 1, if you still have it.  If you could turn

21  to page 10.

22             The answer to Interrogatory No. 24

23  indicates that on November 4, 2013, Mast was granted

24  authority to investigate a settlement but a specific
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 1  dollar amount was never provided.  Do you see that?

 2       A.    He was verbally granted authority to

 3  investigate, yes.

 4       Q.    Who did you want him to investigate a

 5  settlement with?

 6       A.    The McGuires.

 7       Q.    Just the McGuires or the McGuires and --

 8       A.    He wanted to do it.  I didn't.  I said,

 9  "If you want to look at that, go ahead."

10       Q.    Did you grant him authority to

11  investigate a settlement with David Gagnon as well?

12       A.    I don't know if I did or not, off the top

13  of my head, but that would have been much later.

14       Q.    Eventually did you tell Hans that you

15  would agree to accept the $5,000 settlement offer

16  from the McGuires?

17       A.    Eventually did I tell him that?

18       Q.    Yes.

19       A.    Yes.

20       Q.    When did you tell him that?

21       A.    I want to say just before Christmas in

22  December of 2013.

23       Q.    There's no doubt in your mind that you

24  relayed your acceptance of the $5,000 settlement
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 1  offer to Hans Mast before Christmas Day, which would

 2  be December 25, 2013?

 3       A.    Right.

 4       Q.    Then did Hans mail to you a settlement

 5  release by letter dated January 24, 2014?

 6       A.    I'd like to see the letter, but yeah, I

 7  believe so.

 8       Q.    I believe it's --

 9       A.    I believe he had to mail it a couple

10  times because I didn't get it.

11       MR. FLYNN:  Let's mark Exhibit 5.

12                  (WHEREUPON, a certain document was

13                  marked Exhibit No. 5, for

14                  identification, as of 02/19/2020.)

15  BY MR. FLYNN:

16       Q.    Showing you what's been marked as

17  Exhibit 5.  I'll represent to you that this is a

18  copy of the second amended complaint that you filed

19  in this case by your new lawyers, your current

20  lawyers.  If I could direct your attention to

21  Exhibit D attached to this Exhibit 5.

22             Is Exhibit D a January 24, 2014 cover

23  letter from Hans Mast to you enclosing the general

24  release and settlement agreement from defense
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 1  counsel for Caroline and Bill McGuire?

 2       A.    That's what it says.

 3       Q.    In the letter did he ask you to -- it

 4  looks like it might be a typo.  It says, "Please

 5  release and return it to me in the enclosed

 6  self-addressed stamped envelope at your earliest

 7  convenience."

 8       A.    Right, but I believe it was just a

 9  release -- it was all tied into one.

10       Q.    This letter is unsigned.  Did you receive

11  the letter unsigned?

12       A.    Did I receive this unsigned?

13       Q.    Yes.

14       A.    Yes.

15       Q.    Have you ever seen a signed copy of this

16  letter?

17       A.    No.

18       Q.    If I could direct your attention to the

19  next page of Exhibit D.  Is that page 1 of the

20  general release and settlement agreement?

21       A.    Exhibit D?

22       Q.    Correct.

23       MS. WILLIAMS:  Turn the page.

24
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 1  BY MR. FLYNN:

 2       Q.    Is this what you received attached to the

 3  cover letter?

 4       A.    I don't think so.  Let me see.  Yes, this

 5  looks like it because it's got these things I

 6  remember.

 7       Q.    When did you receive this letter and the

 8  attachment?

 9       A.    I would say I wrote back on January 29th

10  and I probably got it that day, signed it and sent

11  it back.

12       Q.    The copy of the release is also unsigned.

13  It's attached as exhibit -- part of Exhibit D to

14  your second amended complaint.

15             Do you see the signature lines and the

16  notary signature here that's missing?

17       A.    Yes.

18       Q.    Is this the document that you signed and

19  sent back to Hans Mast?

20       A.    The document that I signed had my

21  signature.

22       Q.    I'm asking if this is the same document

23  that you signed and sent back to him?

24       A.    Yes.
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 1       Q.    Right now we don't have a signed copy.  I

 2  don't know that I've seen one in the case.

 3       MS. WILLIAMS:  Can we go off the record for a

 4  second?

 5       MR. FLYNN:  Sure.

 6                  (WHEREUPON, discussion was had

 7                  off the record.)

 8  BY MR. FLYNN:

 9       Q.    Is there any doubt, in your mind, that

10  Exhibit D is the letter and attachment that you

11  received from Hans Mast?

12       A.    No.  I believe that this is it.

13       Q.    You signed some copy of this release and

14  sent it back to Hans on January 29; is that correct?

15       A.    Yes.

16       Q.    You accepted the settlement offer prior

17  to Christmas and presumably defense counsel or Hans

18  drafted the settlement release and then Hans mailed

19  it to you, correct?

20       A.    Yes.

21       Q.    At any point in time from December 25th

22  until you received this settlement release, did you

23  contact any lawyer to discuss whether it would be

24  appropriate to let the McGuires out for 5,000?
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 1       A.    I believe I contacted Hans again.

 2       Q.    Besides Hans, did you talk to anyone

 3  else?

 4       A.    No.

 5       Q.    Was there anything preventing you from

 6  seeking a second opinion from some other lawyer at

 7  that time?

 8       A.    No.

 9       Q.    Directing your attention to Exhibit E

10  attached to the second amended complaint, the second

11  amended complaint, again, being Exhibit 5.  Is this

12  an e-mail from you to Hans on January 29, 2014?

13       A.    This is the e-mail chain between me and

14  Hans, yes.

15       Q.    Down below at the bottom of the page,

16  January 29 at 10:51 a.m., it appears that you were

17  questioning Hans regarding some of the language in

18  the release, including social security disability

19  check boxes.  Do you see that?

20       A.    Yes.

21       Q.    Hans responded to you and then at the top

22  of the page here at 1:59 p.m. it says, "Okay, it's

23  signed and in the mail."

24       A.    Correct.
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 1       Q.    What did you mean by that?

 2       A.    I signed it and mailed it.

 3       Q.    Did you -- where did you mail it from?

 4       A.    My home.

 5       Q.    How did you do that?

 6       A.    Put a stamp on the envelope and put it in

 7  the mailbox, put the flag up and waited for the

 8  mailman.

 9       Q.    Is the mailbox attached to your home or

10  is it --

11       A.    It's out on the street.

12       Q.    You walked down there and you put the

13  mail -- the envelope in the mailbox, put the flag up

14  and --

15       A.    That is correct.

16       Q.    Your understanding of signing that

17  release and sending it back to your lawyer was that

18  you would agree to take the $5,000 settlement,

19  correct?

20       A.    Yes.

21       Q.    Hans didn't deliver the letter to you

22  personally.  He mailed it to you, correct?

23       A.    He mailed it to me?

24       Q.    He mailed it to you.
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 1       A.    Correct.  U.S. mail.

 2       Q.    Do you recall an allegation in your

 3  complaint or amended complaint or second amended

 4  complaint in this case alleging that you were

 5  pressured or alleging undue influence by Hans in

 6  urging you to accept the $5,000 settlement from the

 7  McGuires?

 8       A.    Yes.

 9       Q.    How is it, as you sit here today, can you

10  tell me how Hans unduly influenced you to accept the

11  $5,000 settlement offer?

12       A.    I don't know what Hans was thinking.  How

13  did I feel influenced?

14       Q.    Unduly influenced.

15             Let me put it this way.  He didn't put a

16  gun to your head?

17       A.    No.

18       Q.    He suggested that you take the

19  settlement?

20       A.    Correct.

21       Q.    He didn't force you to take the

22  settlement?

23       A.    Correct.

24       Q.    It was your decision?
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 1       A.    Correct.

 2       Q.    You signed it and you sent it back to him

 3  in the mail?

 4       A.    Yes.

 5       Q.    Aside from your e-mails with Hans on

 6  January 29, did you call him that day?

 7       A.    I believe so.

 8       Q.    Did you also discuss whether it was

 9  appropriate to accept the McGuires' $5,000

10  settlement offer at that time?

11       A.    Yes.

12       Q.    You deliberated on it and decided to take

13  it, correct?

14       A.    There wasn't much -- it was take it or

15  get nothing.

16       Q.    You had the opportunity to deliberate on

17  it, correct?

18       A.    For that day, yeah.

19       Q.    You had reviewed the transcripts of the

20  McGuire depositions and David Gagnon's depositions

21  in order to provide you with some information in

22  order to determine whether to accept the settlement

23  offer, correct?

24       A.    I believe I did try to read those, yes.
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 1       Q.    Did you call Hans or e-mail him and

 2  question him with respect to the evidence, the

 3  testimony contained in those deposition transcripts?

 4       A.    Yes.

 5       Q.    What did you say to him and what did he

 6  say to you?

 7       A.    There were many conversations over the

 8  phone and I'm sure some through e-mails.

 9       Q.    He continued to tell you that it was his

10  opinion that the liability on the McGuires is

11  questionable because they did not control

12  David Gagnon's work that day, correct?

13       A.    It depends on which time.  Sometimes he

14  said because they didn't tell them how to squeeze

15  the trigger.  It depends which time you are talking

16  about.

17       Q.    Again, there was nothing preventing you

18  from seeking a second opinion from some other lawyer

19  at the time you signed the settlement release and

20  sent it back to Hans, correct?

21       A.    From the time I received it, signed it

22  and sent it back?

23       Q.    Right.

24       A.    No.  It was a matter of hours.  I got it
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 1  that morning.

 2       Q.    You decided to mail it that day, right?

 3       A.    He needed it.  He said now or you're not

 4  going to get anything.

 5       Q.    There was nothing preventing you from

 6  seeking the advice of another attorney at that time?

 7       A.    At that time it was time.  It was now or

 8  nothing.

 9       Q.    You were in the comfort of your own house

10  when you received the letter, correct?

11       A.    Yes.

12       Q.    You had the ability to go find another

13  lawyer and ask them to discuss the case at that

14  time.  You had done it hundreds of times earlier --

15  strike that.

16             After the settlement with the McGuires,

17  you continued to prosecute the case against Gagnon,

18  correct?

19       A.    Yes.

20       Q.    Did you have an understanding as to what,

21  if any, insurance coverage he had?

22       A.    Yes.

23       Q.    How much was that?

24       A.    What time frame are you talking about?
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 1       Q.    What was your initial understanding as to

 2  the limits on David Gagnon's insurance coverage?

 3       A.    Hans Mast told me he had $100,000.

 4       Q.    Was that in an e-mail?

 5       A.    There were -- not initially, no, but

 6  later on he reiterated that in e-mails, yes.

 7       Q.    Did you, ultimately, learn that there was

 8  some additional amount of coverage with respect to

 9  Gagnon's policy?

10       A.    Long after Hans Mast was gone, not part

11  of the case.

12       Q.    How much was the coverage?

13       A.    The Allstate coverage, I believe, was

14  300,000.

15       Q.    We'll talk about the settlement later,

16  but did you ultimately settle the case again Gagnon

17  for 300,000?

18       A.    I believe it went to binding mediation.

19       Q.    Was there an award of $300,000 based on a

20  high/low agreement?

21       A.    Yes.

22       Q.    Is it fair to say that if Hans made a

23  mistake about the $100,000 in coverage, that that

24  was corrected and there was never any harm done as a
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 1  result of his --

 2       A.    No.

 3       Q.    Explain to me how you were harmed by the

 4  representation that there was $100,000 in coverage.

 5       A.    You want me to explain?

 6       Q.    Yes.

 7       A.    Had I known the value of the case, I

 8  would have not filed for bankruptcy.

 9       Q.    Explain to me why one has something to do

10  with the other.

11       A.    Is my family and me going to dump money

12  into a black hole that we can't recover or is there

13  a light at the end of the tunnel where I can pay

14  them back.

15       Q.    At the time that you filed for

16  bankruptcy, had any settlement offer been made from

17  David Gagnon or his lawyers to you?

18       A.    At the time of when?

19       Q.    When you filed for bankruptcy.

20       A.    I don't think so.  I'd have to check the

21  dates, but I don't think so.

22       Q.    As the case was progressing against

23  David Gagnon, were your doctors deposed?

24       A.    As the case progressed with David Gagnon,
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 1  I believe they were deposed.  I don't remember.  I'd

 2  have to look at the dates.

 3       Q.    Discovery continued on in the case?

 4       A.    I believe one doctor was deposed after

 5  the McGuire settlement.  I'm not sure, though.

 6       Q.    Did Hans continue to represent you for

 7  some period of time?

 8       A.    Yes.

 9       MR. FLYNN:  I'll have you mark this as

10  Exhibit 6.

11                  (WHEREUPON, a certain document was

12                  marked Exhibit No. 6, for

13                  identification, as of 02/19/2020.)

14  BY MR. FLYNN:

15       Q.    Showing you what's been marked as

16  Exhibit 6.  Do you recognize this e-mail chain?

17       A.    Yes.

18       Q.    This is from September 23, 2014.  If we

19  go from the bottom up, it appears that Hans said to

20  you that he wanted to give you the option of finding

21  other counsel at this point if you really want to

22  take the case to trial, which I think ultimately

23  will be necessary.  Correct?

24       A.    Are we at "before I proceed" or "that's
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 1  the very reason"?

 2       Q.    "That's the very reason."

 3             Is it fair to say he was suggesting you

 4  find another counsel in the case at that point?

 5       A.    Yes.

 6       Q.    He also said, "I just do not believe

 7  strongly that defense counsel will offer much in the

 8  way of settlement."

 9             Do you see that?

10       A.    Yes.

11       Q.    That's his opinion regardless of what he

12  believed the coverage limits to be; is that a fair

13  statement?

14       A.    Yes.

15       Q.    You responded to him, he responded to you

16  and then you wrote an e-mail to him at 8:25 p.m.

17  that night?

18       A.    Okay.

19       Q.    Do you see that?  Did you say, "First,

20  I'm sorry that I'm not a better witness to help

21  prove David cut me with a chainsaw"?

22       A.    Yes.

23       Q.    Did you start to look for other lawyers

24  to help you in your case against Gagnon at that
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 1  point in time?

 2       A.    I believe I did, that summer.  This is

 3  fall, September.

 4       Q.    You had already started looking for new

 5  lawyers?

 6       A.    I believe that Hans had told me to start

 7  looking for a new lawyer in April of that year.

 8       Q.    Did he say why?

 9       A.    We'd have to read his thing.  He says

10  why.

11       Q.    Do you recall why he said that to you?

12       A.    He did not feel that the case was

13  provable against David.  He did not feel the value

14  of the case was worth it.  He did not feel --

15  actually, this is 2014.  The dates are rough.

16       Q.    He thought the case against David was

17  difficult, correct?

18       A.    Yes.

19       Q.    Have you ever described the case as a he

20  said, she said with respect to the facts of the

21  accident?

22       A.    He described that to me many times.

23       Q.    Have you also --

24       A.    And I used that back, yes.
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 1       Q.    Have you ever described this case as a he

 2  said, she said case?

 3       A.    I may have.  I don't know.

 4       Q.    It is your word against David Gagnon's as

 5  to what happened and whose fault it was that day?

 6       A.    That's what Hans explained to me as what

 7  the problem was.

 8       Q.    Did you ever describe the accident as a

 9  he said, she said?

10       A.    I don't think I called David a "she said"

11  or me a "she said."  I don't know.  Right here I do.

12       Q.    What do you say there?

13       A.    I said, "I'm sorry that I'm not a better

14  witness to help prove David cut me with a chainsaw."

15       Q.    He was denying that he even cut you,

16  correct?

17       A.    No, he never denied that.

18       Q.    What was your reason for writing this

19  sentence in that way?

20       A.    Because Hans said that he believed David

21  over me.

22       Q.    With respect to what fact at issue?

23       A.    His deposition versus mine.  He said that

24  I didn't make a good witness.
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 1       Q.    With respect to what points?

 2       A.    All of it.  He was dumping me and he was

 3  coming up with his own excuses.

 4       Q.    You and David were the only ones that

 5  witnessed this accident?

 6       A.    Correct.

 7       Q.    Based on your understanding of how the

 8  evidence came out in the case, would you agree that

 9  there were differences with respect to the version

10  of events?

11       A.    Oh, yeah.

12       Q.    There were differences between what he

13  said happened and what you said happened?

14       A.    Oh, definitely.

15       Q.    Would it be fair to say, then, it would

16  be up to the trier of fact, whether it be a judge or

17  a jury, to determine who they believed?

18       MS. WILLIAMS:  Objection.  Calls for a legal

19  conclusion.

20             You can answer, if you understand.

21  BY THE WITNESS:

22       A.    I believe it would be up to a judge or

23  jury, sure.

24
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 1  BY MR. FLYNN:

 2       Q.    At the bottom of Exhibit 7 you say,

 3  "Bottom line Hans... do the best you can with what

 4  you got."

 5             I'm sorry.  I didn't mark this one yet.

 6  My apologies.

 7                  (WHEREUPON, a certain document was

 8                  marked Exhibit No. 7, for

 9                  identification, as of 02/19/2020.)

10  BY MR. FLYNN:

11       Q.    Showing you what's been marked as

12  Exhibit 7.  Is this an e-mail chain between you and

13  Hans?

14       A.    I don't think it's a chain.  I think it's

15  one.

16       Q.    Point is well taken.  It's you writing to

17  Hans?

18       A.    Yes.

19       Q.    At the bottom it sounds like you had been

20  in the hospital with a migraine and then you wrote,

21  "Bottom line, Hans... do the best you can with what

22  you got."

23       A.    Yes.

24       Q.    What did you mean by that?
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 1       A.    He wanted to settle, and I can tell you

 2  right now this letter was written after a very

 3  traumatic experience and -- let me read it and

 4  refresh myself.  I'm melting down in this letter.

 5       Q.    You said after a traumatic experience.

 6  Are you referring to the bankruptcy filing from that

 7  day?

 8       A.    That, in combination with migraines, yes.

 9       Q.    David Stretch was your lawyer that filed

10  bankruptcy for you?

11       A.    Yes.

12       Q.    Did you meet with Mr. Stretch and discuss

13  the bankruptcy process before you hired him?

14       A.    Yes.

15       Q.    How long did you meet with him?

16       A.    I think I asked about it.  I don't know.

17  It may have been a couple of months or a couple

18  weeks before it got filed.  I wanted to learn about

19  it.

20       Q.    Did you, ultimately, list the case

21  against David Gagnon as an asset in your bankrupt

22  filing?

23       A.    Yes, I did.

24       Q.    Is that why the bankruptcy trustee became
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 1  involved with the binding mediation?

 2       A.    Yes.

 3       Q.    Did you ever meet the bankruptcy trustee?

 4       A.    Yes.  The first one.

 5       Q.    What was the name of that person?

 6       A.    The first one was Heeg was her last name.

 7  H-e-e-g, I think.

 8       Q.    Again, we established that Brad Balke

 9  became your lawyer in the case on March 19, 2015,

10  correct?

11       A.    Yes.

12       Q.    Is it fair to say that your relationship

13  with Hans Mast was deteriorating over the fall and

14  beginning of the winter of 2015?

15       A.    I would say it had been deteriorating

16  long before that.  You can see from the last exhibit

17  I'm melting down and it was already started

18  deteriorating.

19       Q.    By the time you drafted Exhibit 7, had

20  you talked to other lawyers about taking your case?

21       A.    I have to go back and look, but probably.

22  If he told me to look at other lawyers in April

23  before this, yes.

24       Q.    How many lawyers would you say you talked
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 1  to between April and the time you drafted this

 2  e-mail on September 26?

 3       A.    I couldn't count that high, probably.

 4       Q.    Quite a few?

 5       A.    Yeah.

 6       Q.    Did any of them take your case?

 7       A.    No.

 8       MR. FLYNN:  Mark this as Exhibit 8.

 9                  (WHEREUPON, a certain document was

10                  marked Exhibit No. 8, for

11                  identification, as of 02/19/2020.)

12  BY MR. FLYNN:

13       Q.    Showing you what's been marked as

14  Exhibit 8.  Is this an e-mail from you to Hans Mast?

15       A.    Yes.  It's an e-mail chain, yes.

16       Q.    On February 22, 2015 at 7:42 p.m. you

17  wrote to Hans, correct?

18       A.    Yes.

19       Q.    Halfway down in that e-mail message you

20  said, quote, "Now I'm left wondering... how hard it

21  is to sue an attorney?"

22       A.    That is true.

23       Q.    You wrote that?

24       A.    Yes.
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 1       Q.    The next line you wrote, "And yes, I am

 2  and have been looking for someone who will take this

 3  case..."

 4       A.    That is not in reference to suing the

 5  attorney.  That was in reference to the Gagnon case.

 6       Q.    What did the reference to suing an

 7  attorney mean?

 8       A.    That was me being angry.

 9       Q.    With Hans?

10       A.    Yes.  I was seeing red.

11       Q.    You're suggesting that you may sue him?

12       A.    Yeah.  I didn't know that I could.  I'm

13  wondering about it.

14       Q.    You, basically, made a threat, whether it

15  be a veiled threat or an overt threat to sue him,

16  correct?

17       A.    Yes.

18       Q.    You, ultimately, sued him for legal

19  malpractice, right?

20       A.    Yes.

21       Q.    Is that what you had in mind when you

22  wrote this?

23       A.    No.  This was about dropping Gagnon.  The

24  malpractice is about dropping the McGuires.
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 1       Q.    This --

 2       A.    We're talking -- this is 2015.

 3       Q.    In this 2015 e-mail you are suggesting to

 4  Hans that you may sue him because of the McGuire

 5  settlement; is that right?

 6       A.    No.

 7       Q.    Then what is it that you're saying to

 8  him?

 9       A.    That if he damaged the Gagnon case, I

10  didn't know if he did or didn't, and I'm threatening

11  because I'm angry.  You can see, again, I'm melting

12  down here.  These are emotional outbursts, I guess.

13       Q.    Moving up the page a little bit also on

14  February 22, 2015 at 8:14 p.m., you say, "To be

15  honest, you took this case knowing it was my word

16  versus his."

17       A.    Yes.

18       Q.    He said, he said, right?

19       A.    Yes.

20       Q.    Is that a fair characterization of the

21  case, your word against David's?

22       A.    That's how Hans kept describing it.

23  That's the way I put it back to him, yes.

24       Q.    You didn't correct him or dispute his
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 1  characterization, did you?

 2       A.    No.  I used his characterization.

 3       Q.    You agreed with it?

 4       A.    He said -- how did it go?  We had

 5  conversations between these e-mails on the phone.

 6  Then we would hang up and I would get angry and type

 7  it in an e-mail, type whatever it was that bothered

 8  me so he had it.

 9       Q.    Let me ask another question, if that's

10  okay.

11             Did you ever correct Hans if he called

12  this a he said, he said case?  Did you ever say it's

13  more than that?

14       A.    Do I ever say it's more than that?

15       Q.    Did you ever correct him?  If he said

16  it's a he said, he said case, did you say no, that's

17  not right?

18       A.    He said there's no witnesses.  I said,

19  "I'm a witness."

20       Q.    You're one of the hes.  It's your word

21  against David Gagnon's, as you said in this e-mail?

22       A.    Yes.

23       MR. FLYNN:  If I could have you mark that as

24  Exhibit 9.
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 1                  (WHEREUPON, a certain document was

 2                  marked Exhibit No. 9, for

 3                  identification, as of 02/19/2020.)

 4  BY MR. FLYNN:

 5       Q.    Exhibit 9, is that Brad Balke's

 6  substitute appearance that was filed on March 19,

 7  2015 in the case against Gagnon?

 8       A.    It looks like it, yes.

 9       Q.    Back to Exhibit 5, which is the second

10  amended complaint.  If I could direct your attention

11  to Exhibit F.  This appears to be a more complete

12  copy of another e-mail we just talked about.  Is

13  Exhibit F more of the February 22, 2015 e-mail

14  chain?

15       A.    I'm not sure if that's separate or the

16  same.  Oh, it looks like it.

17       Q.    At 7:20 p.m. Hans wrote to you and said,

18  "Paul, I can no longer represent you in the case.

19  We obviously have differences of opinion as to the

20  value of the case."

21             Right?

22       A.    Yes.

23       Q.    He says, "I've been telling you over a

24  year now the problems with the case and you just
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 1  don't see them."

 2             Correct?

 3       A.    That's what it says.

 4       Q.    Obviously, a difference of opinion,

 5  right?

 6       A.    Yes.  Are you talking about difference of

 7  opinion as to the value or difference of opinion of

 8  the problems within the case?

 9       Q.    Let's go on.  He says, "You keep telling

10  me how injured you are and completely ignore that it

11  doesn't matter if you passed away from the accident

12  because we still have to prove that the defendant

13  was at fault.  While you think it is very clear, it

14  is not.  My guess is that seven out of ten times you

15  will lose the case outright.  That means zero.

16  That's why I've been trying to convince you to agree

17  to a settlement.  You clearly do not want to."

18             Did I accurately read that?

19       A.    Just that part of that paragraph, yes.

20       Q.    So Hans is telling you that in his

21  opinion your case against Gagnon you're going to

22  lose it seven out of ten times, correct?

23       A.    In this one, yes.

24       Q.    He's acknowledging that you may have a
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 1  chance.

 2       A.    I think later on he says nine out of ten.

 3       Q.    In this e-mail he says seven out of ten

 4  you will lose.

 5       A.    Yes.

 6       Q.    He's recognizing three times out of ten

 7  you may win, right?

 8       A.    I don't know what Hans is thinking.

 9       Q.    Is that what he said?

10       A.    He says seven out of ten times you lose.

11       Q.    You understood that there are risks in

12  taking the case to trial that you could lose?

13       A.    There are unforeseen risks, yes.

14       Q.    There are always risks, period, in taking

15  a case to trial?

16       A.    Yes.

17       Q.    Before you hired Brad Balke and after

18  Hans told you he couldn't represent you, did you

19  talk to any other lawyers about taking your case?

20       A.    Yes.

21       Q.    How many?

22       A.    I can't tell you.  A lot.

23       Q.    Did any of them tell you that they

24  wouldn't take the case because they didn't think you

0094

 1  could prevail against Gagnon?

 2       A.    No.

 3       Q.    Not one?

 4       A.    No.

 5       Q.    What are the names of any of the lawyers

 6  you talked to about taking your case over from

 7  Popovich?

 8       A.    I can't tell you without looking at

 9  documents who it was and what date it was, what it

10  was between these two.

11       Q.    I don't think documents I produced would

12  help you in that regard.

13             I'll just ask you based on your memory

14  the names of any lawyers you met with from the time

15  Hans wrote this February 22 e-mail --

16       A.    I believe --

17       Q.    Let me finish.

18       A.    I believe --

19       MS. WILLIAMS:  He has not finished his

20  question.

21       THE WITNESS:  Sorry.

22  BY MR. FLYNN:

23       Q.    From the time that Hans wrote this

24  February 22 e-mail and the time that Brad Balke

0095

 1  enters an appearance on March 19.  Just the name of

 2  any lawyer you --

 3       A.    I believe that Sal Ferris that I was

 4  talking about was one of the lawyers that I talked

 5  to.

 6       Q.    You're not sure?  You believe that he

 7  was?

 8       A.    In between this time and this time?

 9       Q.    Yes.

10       A.    I believe it's right around then.

11       Q.    What type of law practice does Sal Ferris

12  have?

13       A.    I believe personal injury.

14       Q.    Did you ever talk to him about taking

15  your case before that date?

16       A.    Before the date of this e-mail?

17       Q.    Yes.

18       A.    I'd have to look at it.

19       Q.    He wasn't one of the original attorneys

20  that you spoke with at the beginning of the case?

21       A.    No.

22       Q.    Fair to say once Balke entered his

23  appearance on March 19, 2015 that Mast and Popovich

24  were no longer your attorneys, correct?
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 1       A.    When Balke enters his appearance?

 2       Q.    Yes.

 3       A.    I would believe that, yes.

 4       Q.    They were terminated and Balke stepped

 5  in?

 6       A.    Yes.

 7       Q.    Can you tell me how the binding mediation

 8  which proceeded on December 8, 2015 evolved and came

 9  to be.

10       A.    I was ordered into it from a bankruptcy

11  court.

12       Q.    Why is that?

13       A.    I believe that the trustee put a motion

14  up.  I don't know who did it.  I assume it was the

15  trustee and the court ordered that it be put into

16  binding mediation.

17       Q.    Did you appear at the mediation?

18       A.    Yes.

19       Q.    Do you recall the name of the mediator?

20       A.    Not off the top of my head, no.

21       Q.    One of the exhibits to your second

22  amended complaint indicates it was retired Judge

23  James Etchingham.

24       A.    That sounds familiar.
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 1       Q.    Do you recall how long the mediation

 2  lasted?

 3       A.    All day.

 4       Q.    Do you know if the parties submitted

 5  mediation briefs or statements to the judge?

 6       A.    I believe both sides submitted a whole

 7  bunch of things.

 8       Q.    The Boudins represented you in this

 9  mediation?

10       A.    Yes.

11       Q.    Because you had fired Balke by this

12  point?

13       A.    Oh, yes.

14       Q.    Directing your attention, again, to

15  Exhibit 5, the second amended complaint and Exhibit

16  G.  Exhibit G is, apparently, a memorialization of

17  the mediation award.  Do you see that?

18       A.    It's how the judge decided to break it

19  down, yes.

20       Q.    Do you see that there's an award for

21  future medical expenses of $200,000?

22       A.    Yes.

23       Q.    Since that date of December 8, 2015, have

24  you received any medical treatment relative to your
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 1  injuries --

 2       A.    Yes.

 3       Q.    Let me finish.  Strike the question.

 4             Since that date, December 8, 2015, have

 5  you received any medical treatment for your injuries

 6  incurred on January 28, 2011?

 7       A.    You're asking since the date of the

 8  binding mediation?

 9       Q.    That's right.

10       A.    Yes.

11       Q.    What medical treatment have you received?

12       A.    I do an ongoing with the neurologist for

13  the dystonia.

14       Q.    That's in your right arm?

15       A.    Yes.

16       Q.    Have you calculated the medical bills

17  that you've incurred since that day?

18       A.    No, I have not.

19       Q.    Are they anywhere near $200,000?

20       A.    It depends if you calculate with or

21  without insurance.  I know what I pay, but then I

22  have to pay for the insurance that pays for that.

23       Q.    How much have you paid out of pocket

24  since that date for medical treatment on your arm?
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 1       A.    I don't know, offhand.

 2       Q.    Was there any doctor that opined that you

 3  would require $200,000 in future medical expenses?

 4       A.    I believe so.

 5       Q.    Who was that?

 6       A.    I believe that was Dr. Patel.  I don't

 7  know that she said $200,000.  She was the doctor

 8  that was handling it at the time.

 9       Q.    Did you discuss your injury with the

10  mediator at the mediation?

11       A.    He did ask me a few questions.

12       Q.    How much time did you spend with him?

13       A.    On and off.  He would come in and ask me

14  questions and then go away and then come in and

15  would ask me questions and then go away.

16             I don't remember which one was the

17  mediator, which one was the Allstate adjuster, which

18  one was the -- I don't remember.

19       Q.    You're not sure which one was the

20  mediator?

21       A.    They came in and they said they are going

22  to ask you some questions and I answered them.

23       Q.    As you sit here today, you don't know how

24  much face time you had with the mediator that day?

0100

 1       A.    I don't remember the face of which one is

 2  which.

 3       Q.    Did the issue of lost wages ever come up?

 4       A.    At the mediation with me?

 5       Q.    Yes.

 6       A.    I don't remember.

 7       Q.    Did you ever make a claim of lost wages

 8  of $250,000?

 9       A.    I may have.

10       Q.    Do you know what that was based on?

11       A.    Yeah.

12       Q.    What is that based on?

13       A.    Past and future.

14       Q.    What past wages had you ever earned that

15  could lead to an award of $250,000?

16       A.    To me, that's not a very high number.  I

17  think I asked for more than that.  It would be an

18  average over a certain number of years plus benefits

19  and that's all lost.

20       Q.    Would it be fair to say that your income

21  would be accurately reflected in the tax returns

22  you've produced in this case, so I don't want to ask

23  you about each one of them?

24       A.    I would say my personal income, yeah.
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 1       Q.    Have you filed personal tax returns since

 2  2015?

 3       A.    Tried.

 4       Q.    I didn't ask you if you tried.

 5       A.    No.  They won't let me.  They said I

 6  don't make enough anymore.

 7       MR. FLYNN:  I believe the next exhibit is 10.

 8                  (WHEREUPON, a certain document was

 9                  marked Exhibit No. 10, for

10                  identification, as of 02/19/2020.)

11  BY MR. FLYNN:

12       Q.    I'm handing you what's been marked as

13  Exhibit 10.  This is a six-page binding mediation

14  agreement.  The copy I have is unsigned.

15             Do you recognize this as the mediation

16  agreement that governed your December 8, 2016

17  mediation?

18       A.    Yes.

19       Q.    If I could direct your attention to --

20  first, let me ask you.

21             Do you know why the bankruptcy trustee or

22  the bankruptcy court ordered binding mediation as

23  opposed to nonbinding?

24       A.    I have no idea.

0102

 1       Q.    On page 4, section F, subsection B -- I'm

 2  sorry, 1B.  It says, "The parties agree that for

 3  this mediation the minimum award to Paul Dulberg

 4  will be $50,000.  Also, the maximum award to

 5  Paul Dulberg will be $300,000."

 6             Do you see that?

 7       A.    Yes.

 8       Q.    Do you know why the parties agreed to

 9  this high/low agreement?

10       A.    No.

11       Q.    Do you recall alleging in your original

12  complaint against Popovich that there was a high/low

13  agreement?

14       A.    There is.  There was.

15       MS. WILLIAMS:  Can you repeat the question,

16  please.

17                  (WHEREUPON, the record was read by

18                  the reporter as requested.)

19  BY THE WITNESS:

20       A.    I don't know.  I'd have to read it.

21       MS. WILLIAMS:  I asked her to read it.  And you

22  had answered it previously.

23  BY MR. FLYNN:

24       Q.    Directing your attention back to
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 1  Exhibit 4, which is the original complaint in this

 2  case.  Page 4, paragraph 16.

 3       A.    Okay.

 4       Q.    There's a sentence that begins with,

 5  "Unfortunately, a high/low agreement had been

 6  executed by Dulberg reducing the maximum account he

 7  could recover to $300,000 based upon the insurance

 8  policy available."

 9             Do you see that?

10       A.    Yes.

11       Q.    It's not your position or testimony that

12  Popovich had anything to do with the high/low

13  agreement?

14       A.    That was a mistake in there.  No.

15       Q.    You would agree that Popovich had nothing

16  to do with the high/low agreement?

17       A.    I believe that events that unfolded the

18  way they did was due to Hans Mast's initial

19  assessment of the value of the case.

20       Q.    Let me ask it a different way.

21             Did Popovich have any idea that this

22  high/low agreement existed when it was entered into?

23       A.    I don't know.

24       Q.    Do you have any reason to believe that he
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 1  did?

 2       A.    I don't know.  I don't know how much the

 3  Boudins were in contact with them because they

 4  worked together.  I don't know.

 5       Q.    What do you mean, "they worked together"?

 6       A.    They worked together on all different

 7  cases.  That's a small county out there.

 8       Q.    Did you ever write to Hans and accuse

 9  Popovich of having a conflict of interest because he

10  may have gone to high school with David Gagnon?

11       A.    I did learn that.

12       Q.    Do you believe the fact that someone went

13  to high school with another person may give rise to

14  a conflict of interest in a lawsuit?

15       A.    I was shooting in the dark and guessing

16  why they didn't see this as a viable case.

17       Q.    Do you think that was appropriate to send

18  to your lawyer at the time?

19       A.    When you're wondering why they are doing

20  what they are doing and you learn that and they were

21  pretty much in the same class and they all knew each

22  other and it's a small town, let me ask you, are you

23  friends with the guy I'm suing?  That's an

24  appropriate question.
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 1       Q.    You didn't say that.  You asked if they

 2  went to school together.

 3       A.    Correct.

 4       Q.    Popovich did not enter into this high/low

 5  agreement on your behalf, correct?

 6       A.    Popovich, no.

 7       Q.    When I say "Popovich," I mean generally

 8  the Popovich firm and your lawyers.

 9       A.    This was years later.  No.

10       Q.    They had nothing to do with it, right?

11       A.    I wouldn't say anything to do with it.

12       Q.    Withdrawn.

13             Who drafted this high/low agreement

14  that's contained in the mediation agreement?

15       A.    I'm not sure who drafted it.

16       Q.    Would it have been either the mediator,

17  the bankruptcy trustee, your lawyers or the defense

18  attorneys?

19       A.    I assume that this would have been an

20  agreement of all of them.

21       Q.    You don't think Popovich had anything to

22  do with drafting this high/low agreement, do you?

23       A.    I don't know that he did or didn't.

24       Q.    Do you have any reason to believe that he
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 1  did?

 2       A.    At this point, no.

 3       Q.    Continuing on in Exhibit 4.  Directing

 4  your attention to the bottom of page 4,

 5  paragraph 10.

 6       A.    Exhibit 4.  Say it again.

 7       Q.    The bottom of page 4, paragraph 20.  This

 8  is your complaint against Popovich and Mast.

 9       A.    This has been amended since then.

10       Q.    I understand.  Paragraph 20 reads,

11  "Following the execution of the mediation agreement

12  with the high/low agreement contained therein and

13  the final mediation award, Dulberg realized for the

14  first time that the information Mast and Popovich

15  had given Dulberg was false and misleading and that,

16  in fact, the dismissal of the McGuires was a serious

17  and substantial mistake."

18             Do you see that?

19       A.    Yes.

20       Q.    Can you tell me, as you sit here today,

21  what false and misleading information did Mast and

22  Popovich give you?

23       A.    That I realized on the day of the --

24  following the execution of the mediation agreement?
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 1       Q.    Correct.

 2       A.    The liability of the McGuires.

 3       Q.    What was false about it?

 4       A.    What made them liable and what didn't.

 5       Q.    What is it you learned to dispute what

 6  you were told?

 7       A.    I learned from a reliability expert that

 8  had the report there that day that the McGuires

 9  provided the tools which made Gagnon an agent of the

10  McGuires.  He was working at their behest.

11       Q.    Who was this liability expert?

12       A.    What's his name?

13       Q.    He's a doctor?

14       A.    Yes.

15       Q.    Continue on with that paragraph.

16  "Following mediation, Dulberg was advised to seek an

17  independent opinion from an attorney handling legal

18  malpractice matters and received that opinion on or

19  about December 16, 2016."

20             Do you see that allegation?

21       A.    Yeah.

22       Q.    Who advised you to seek an independent

23  opinion from an attorney handling legal malpractice

24  matters?
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 1       A.    I believe that was Boudin.

 2       Q.    You believe that or you know that?

 3       A.    I know that.

 4       Q.    You alleged it in this complaint so it's

 5  important that we know who that was.

 6       A.    Yes, that was Boudin.

 7       Q.    Boudin told you to seek an independent

 8  opinion from an attorney that handles malpractice

 9  matters?

10       A.    Yes.

11       Q.    It says you received that opinion on or

12  about December 16, 2016.

13       A.    Yes.

14       Q.    That's separate and apart from any

15  opinion you may have received from a liability

16  expert, a doctor, an expert on chainsaws?

17       A.    Yes.

18       Q.    Who was the lawyer that you received a

19  legal opinion from on December 16, 2016?

20       A.    I believe that would be Thomas Gooch.

21       Q.    The drafter of this complaint?

22       A.    I'd have to look at the dates because I

23  think -- December 8th was the mediation; is that

24  right?
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 1       Q.    Correct.

 2       A.    So the 16th would sound about right to be

 3  meeting with Gooch, but I can get that date.

 4       Q.    You met with Gooch --

 5       A.    Soon, within weeks.  It was quick.

 6       Q.    Now that the door has been opened, you

 7  fired Gooch in this case, correct?

 8       A.    Yes.

 9       Q.    He drafted this complaint and he's also

10  the one that gave you an opinion about legal

11  malpractice liability on the part of my clients?

12       A.    Yes.

13       Q.    What is it that he told you on

14  December 16, 2016?

15       MS. WILLIAMS:  Objection.  I don't think we've

16  waived that privilege, but -- can we go off the

17  record for a second?

18       MR. FLYNN:  I don't want to go off the record.

19  I've asked this interrogatory in about five

20  different ways and it hasn't been answered

21  appropriately.

22             The allegation was made in the complaint.

23  That's why I drafted the interrogatory the way I

24  did.  I don't think that there's been a square

0110

 1  answer to it.  This is clear that you're talking

 2  about a legal opinion.

 3  BY THE WITNESS:

 4       Q.    Is this the same wording as we have in

 5  the current complaint?

 6  BY MR. FLYNN:

 7       Q.    It's not exactly.

 8       A.    What would this be valid for, then?

 9       Q.    You've raised a response to a statute of

10  limitations defense in this case and placed your

11  knowledge of the malpractice and the date of

12  incurring of an injury at issue.

13             Because your discovery of malpractice has

14  been placed at issue, it's our position that you've

15  waived privilege anyhow with respect to this

16  conversation on December 16, 2016.

17       A.    I'm not sure --

18       MS. WILLIAMS:  There's not a question pending.

19  I'm going to make a standing objection as to

20  privilege with Gooch.

21             If we can agree that that objection will

22  stand, we can go through this line of questioning

23  and then if we need to later, have a judge determine

24  whether or not that line of questioning is
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 1  admissible.  Are you agreeable to that?

 2       MR. FLYNN:  I'm agreeable to continuing on for

 3  a few minutes.  I want to explore.  I'll try to lay

 4  foundation for -- to confirm this wasn't anyone

 5  else, for starters.  Why don't we continue on and if

 6  you need to raise it again, we can talk.

 7       MS. WILLIAMS:  Otherwise, I'm just going to

 8  raise it to every single question you ask.  I just

 9  don't want to have to continue to make the objection

10  as to -- if questions are asked about advice given

11  by a legal malpractice attorney, I'm going to raise

12  an objection as to that.

13       MR. FLYNN:  Okay.  But this is why we had the

14  201K conferences, multiple 201K conferences.  It was

15  made clear, to me, that there was a waiver with

16  respect to subsequent counsel.

17       MS. WILLIAMS:  Tom Gooch isn't subsequent

18  counsel.

19       MR. FLYNN:  The allegation has been made in

20  this complaint and apparently this is subsequent

21  counsel subsequent to my client's representation.

22       MS. WILLIAMS:  It is a different case.  It's

23  not subsequent counsel in the underlying case.  It's

24  a new case.
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 1       MR. FLYNN:  We'll get to the interrogatory in a

 2  few minutes.  I'll pull that out.

 3  BY MR. FLYNN:

 4       Q.    Let me ask you.  Is there any other

 5  attorney besides Mr. Gooch that gave you an opinion

 6  that's referenced here on December 16?

 7       A.    No one that isn't privileged.

 8       Q.    Could it have been anyone else?

 9       A.    No.

10       Q.    So Gooch is the only person that's being

11  referenced here in this allegation that's in your

12  complaint that's a public record?

13             I'm not asking you right now what the

14  opinion is.  I'm going to do that later.  I'm asking

15  you who gave it to you.  It's not anyone besides

16  Mr. Gooch, correct?

17       A.    Yes.  It was Thomas Gooch.

18       Q.    He drafted the very complaint that that

19  allegation is contained in?

20       A.    Yes.

21       Q.    Dr. Landford was the liability expert

22  that you referenced earlier, correct?

23       A.    Yes.

24       Q.    Back to the allegation that Gooch and --
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 1  that Popovich and Mast provided you false and

 2  misleading information.  That information was simply

 3  their legal opinion on the McGuires' liability;

 4  isn't that correct?

 5       A.    No.  There was nothing simple about that.

 6  That's a very complex series of things that go all

 7  the way back to before the McGuire settlement.

 8       Q.    They didn't lie to you, did they?

 9       A.    It depends on how you define lie.

10       Q.    How do you define lie?

11       A.    If you know better and you say something

12  else, that's a lie.  Omission is a lie.

13       Q.    Did they provide you with anything other

14  than a legal opinion as to the McGuires' liability?

15       A.    Yes.  They provided me with case laws.

16  They provided me with all different stuff.  Yes.

17       Q.    Whatever the advice that was given to you

18  on December 16, 2016, you felt that you were mislead

19  by Popovich and Mast at that point in time, correct?

20       A.    At that point in time it was confirmed to

21  me that I had a valid case against Popovich.

22       Q.    You had a valid malpractice case against

23  Popovich?

24       A.    Yes.  I did not know before that.
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 1       Q.    As of December 16, 2016?

 2       A.    Yes.

 3       Q.    Why is it that you didn't file that

 4  lawsuit until nearly a year later on November 28,

 5  2017?

 6       A.    I believe because Thomas Gooch had some

 7  health issues and then his wife had some health

 8  issues.  It took a while.

 9                  (WHEREUPON, a certain document was

10                  marked Exhibit No. 11, for

11                  identification, as of 02/19/2020.)

12  BY MR. FLYNN:

13       Q.    I'm handing you what has been marked as

14  Exhibit 11.  This is one set of your supplemental

15  Answers to Interrogatories.

16             First, I'll ask you if that is your

17  verification and signature at the end?

18       A.    That is my signature.

19       Q.    Again, I don't know if that verification

20  was attached to this original document.  It may have

21  been.  But there's been some confusion with respect

22  to these verification pages.  This is your signature

23  and you answered these interrogatories, correct?

24       A.    Yeah.
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 1       Q.    So this is a valid verification page with

 2  respect to this discovery document; is that a fair

 3  statement?

 4       A.    This is supplemental to original answers.

 5       Q.    That's your signature and you agree these

 6  are your answers?

 7       A.    I've reviewed them and we went over them

 8  and yes, I agree.

 9       Q.    And they are accurate?

10       A.    As accurate as we can be.

11       Q.    If I could direct your attention to

12  Interrogatory No. 26.  Do you see that?

13       A.    Okay.  Yes, I see it.

14       Q.    This is similar to what we just talked

15  about a few minutes ago.  I'll read the

16  interrogatory to you.  "Identify and describe the

17  false and misleading information Mast and Popovich

18  provided to you and explain how you realized for the

19  first time in December of 2016 that the information

20  was false and misleading and the dismissal of the

21  McGuires was a serious and substantial mistake as

22  alleged in paragraph 56 of your second amended

23  complaint."

24             Do you see your supplemental answer here?
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 1       A.    I see it, yes.

 2       Q.    You reference the mediation award and

 3  then you state, quote, "At that time Dulberg

 4  realized that Mast's advice to settle with the

 5  McGuires for $5,000 was incorrect because Mast had

 6  cited Dulberg being able to recover in full from

 7  Gagnon as his reasoning."

 8       A.    I do.

 9       Q.    Can you explain what that means because I

10  don't quite understand it.

11       A.    Hans Mast assured me -- I want to go back

12  to 2013, the Fall between October and the signature

13  of the final release for the McGuires.

14             He assured me that, he said -- at that

15  time he didn't tell me what anybody's policies were.

16  He assured me that if we let the McGuires out of the

17  case, Gagnon has enough insurance, you're going to

18  get everything from him, so it doesn't matter that

19  you're carrying the McGuires in the case.

20       Q.    The next interrogatory is 27.  "Identify

21  and describe the expert opinions provided to you in

22  December 2016 as alleged in paragraph 57 of your

23  second amended complaint including the identity of

24  the expert, any opinions and any other information
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 1  provided by the expert which caused you to learn in

 2  the summer of 2016 and became reasonably aware that

 3  Mast and Popovich did not properly represent you."

 4             What does the summer of 2016 have to do

 5  with your discovery of malpractice?

 6       A.    Technically, I was sent Dr. Landford's

 7  report -- I might be off a little by a couple months

 8  here, but I think in July of that year.  And I read

 9  it, but I didn't -- you don't catch everything the

10  first time you read it.

11             It was not until later that I caught the

12  part of the report that was brought to the

13  attention -- it caught my eye when I was sitting

14  there and reading it.

15       Q.    You didn't read any of this interrogatory

16  or the original interrogatory as requesting legal

17  opinions that you had alleged that gave you notice

18  that there was a malpractice claim against Mast and

19  Popovich?

20       A.    Excuse me?

21       MR. FLYNN:  Can you read that back.

22                  (WHEREUPON, the record was read by

23                  the reporter as requested.)

24
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 1  BY THE WITNESS:

 2       A.    The way she said it, I don't understand.

 3  BY MR. FLYNN:

 4       Q.    I'll rephrase it.

 5             We've known about this allegation in the

 6  original complaint since it was filed.  You received

 7  some legal opinion in 2016.  That's why you didn't

 8  know you had a malpractice case against Mast and

 9  Popovich.

10             We asked you in discovery answers a

11  couple different ways what those legal opinions are.

12  You didn't read 26 and 27 as requesting information

13  about legal opinions?

14       A.    I don't know that an expert witness would

15  be considered a legal opinion.  Wouldn't that be

16  more like an attorney?

17       Q.    I'll ask you again.  Why is it that you

18  first became aware of a legal malpractice matter

19  against Mast and Popovich on or about December 16,

20  2016?

21       A.    December 16th I was talking to a legal

22  malpractice attorney.

23       Q.    You were told that there was a case

24  against --
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 1       A.    A valid case, yes.

 2       Q.    -- Mast and Popovich?

 3       A.    Yes.

 4       Q.    Why is it you didn't know about this

 5  valid case prior to that date?

 6       A.    Because I hadn't talked to anybody that

 7  was a lawyer that specialized in that area.

 8       Q.    Whatever it is that he said to you gave

 9  you the basis for believing you had a valid case

10  against Mast and Popovich?

11       A.    Very much so, yes.

12       Q.    You're withholding that information from

13  me right now, as we sit here.  You won't tell me

14  what that expert said, correct?

15       MS. WILLIAMS:  Repeat the question.

16                  (WHEREUPON, the record was read by

17                  the reporter as requested.)

18       MS. WILLIAMS:  I'm asserting attorney-client

19  privilege on behalf of my client for Gooch's advice

20  on December -- in December of 2016.

21             However, because I want to move forward

22  with this deposition, if he can answer the question,

23  I believe we should go ahead and move forward and

24  have him answer the question.
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 1             I'll assert the privilege with the

 2  understanding that this may have to be briefed

 3  later.

 4       MR. FLYNN:  To be stricken later?

 5       MS. WILLIAMS:  Right.

 6       MR. FLYNN:  The substance of the answer he can

 7  put on the record.  You're just saying you may move

 8  to strike it later?

 9       MS. WILLIAMS:  Right.  I want to maintain the

10  privilege with the objection, but I don't want to

11  have to call the judge right now.  I don't think

12  it's something we should have to call the judge

13  about right now.

14       MR. FLYNN:  Just for the record, I believe it's

15  been placed at issue by virtue of the first amended

16  complaint.  The responses to the statute of

17  limitation defenses that were raised in very

18  dispositive motions before Gooch withdrew from the

19  case, the gist of that is the discovery rule has

20  been raised and, therefore, it's our position that

21  the date of discovery has been placed at issue and,

22  accordingly, any legal opinions that were provided

23  to this plaintiff have been exposed and that we're

24  entitled to know what those are.
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 1       MS. WILLIAMS:  Can I also note one more thing?

 2       MR. FLYNN:  Sure.

 3       MS. WILLIAMS:  In the supplemental -- in the

 4  request it specifically refers to paragraph 57 of

 5  the second amended complaint, which is different.

 6       MR. FLYNN:  It is different.  I'll acknowledge

 7  that.  I believe that the prior original

 8  interrogatories asked for any opinions relative to

 9  the discovery of the malpractice.  I could be wrong.

10  There was a reason I asked this and that's why I

11  believe that's what it was about.

12       MS. WILLIAMS:  So --

13       MR. FLYNN:  That particular one I agree with

14  you is not phrased as calling for --

15       MS. WILLIAMS:  Right.  That's the question that

16  was asked.  We answered the question that was asked,

17  which that particular paragraph does not refer to a

18  legal expert.  It just merely -- I'll read it out

19  loud.  "It was not until the mediation in December

20  of 2016 based on the expert's opinion that Dulberg

21  retain for mediation that Dulberg became reasonably

22  aware."

23             I just want it clear that he did answer

24  the question that was asked.  I understand your line
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 1  of questioning and we'll agree to move forward.

 2       MR. FLYNN:  I believe there were other

 3  discovery requests that did point to that and I

 4  think we can take a break here and I can find them

 5  fairly quickly because I think we're getting close

 6  to the end anyway.

 7       MS. WILLIAMS:  Okay.

 8  BY MR. FLYNN:

 9       Q.    Did you ever receive any money from the

10  mediation award?

11       A.    No.  I received money from the bankruptcy

12  itself.  It was a surplus bankruptcy.

13       Q.    There was a $300,000 award given in the

14  mediation.

15       A.    That did not go to me.  That went to

16  bankruptcy.

17       Q.    It was collected on your behalf and paid

18  to the bankruptcy trustee, correct?

19       A.    Correct.

20       Q.    All $300,000?

21       A.    I don't know that because I think -- I

22  don't know how exactly it works.  I heard attorneys

23  have a lien that's special.  I don't know how they

24  break it up.  I assume it goes to the trustee.
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 1       Q.    The Boudins weren't working for free.

 2  They got something out of it, right?

 3       A.    Yes.

 4       Q.    The trustee took the remainder and paid

 5  off some of your creditors, correct?

 6       A.    Correct.  All of them.

 7       Q.    But the award was paid to the trustee on

 8  your behalf?

 9       A.    I believe so.  I don't know how it

10  worked.

11       Q.    How much was the surplus after your

12  creditors were paid?

13       A.    After just the creditors?

14       Q.    How much did you get?

15       A.    How much did I get?

16       Q.    Yes.

17       A.    A third.

18       Q.    I'm asking how much money did you get?

19       A.    A third of the award.

20       Q.    Dollars.  How much money did you get?

21       A.    Roughly a hundred.

22       Q.    $100,000?

23       A.    I don't know the exact number.  It's

24  roughly a hundred.
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 1       Q.    Was there a check that was issued to you?

 2       A.    By the trustee, yes.

 3       Q.    Did you cash it?

 4       A.    Yes.

 5       Q.    At what bank?

 6       A.    McHenry Bank & Trust.

 7       Q.    Do you still have an account there?

 8       A.    Yes.

 9       Q.    Do you have a copy of the canceled check?

10       A.    I'm sure the bank has a photo thing.

11       Q.    You can request a copy of the check,

12  correct?

13       A.    I could.  I could see if they got it.

14       Q.    I would ask you to do that.  If you have

15  any other documentation relative to the payouts that

16  were made by the bankruptcy trustee on your behalf,

17  we are requesting that information.

18       MR. FLYNN:  Why don't we take a break and I'm

19  going to look for one document and then we're just

20  about done here.

21                  (WHEREUPON, a recess was had.)

22       MR. FLYNN:  Mark these as the next two.

23

24

0125

 1                  (WHEREUPON, a certain document was

 2                  marked Exhibit No. 12, for

 3                  identification, as of 02/19/2020.)

 4                  (WHEREUPON, a certain document was

 5                  marked Exhibit No. 13, for

 6                  identification, as of 02/19/2020.)

 7  BY MR. FLYNN:

 8       Q.    I'm going to show you what I've marked as

 9  Exhibits 12 and 13.  Twelve are your answers to Hans

10  Mast's interrogatories.  Thirteen is your responses

11  to Popovich's request for production.

12             Interrogatory No. 1 from Mast asks,

13  "Identify and describe each and every way that

14  Popovich or Mast breached any duty of care to you,

15  the date of the breach, and when and how you became

16  aware of the breach."

17             Do you understand that?

18       A.    Yes.

19       Q.    So how is it they committed malpractice?

20       A.    May I see it?

21       Q.    I'm going to show it to you in a second.

22  I only have one copy.

23             This is basically, how did you first

24  become aware that they committed malpractice?
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 1  That's the essence of that interrogatory.

 2             Here is your response.  I can show that

 3  to you.  It doesn't reflect any discussion with any

 4  malpractice lawyer in December of 2016.

 5             Tell me --

 6       A.    Let me read it again.  We're talking

 7  about No. 1 on this?

 8       Q.    Correct.

 9       A.    Okay.

10       Q.    You understand it?

11       A.    Yes.

12       Q.    Would you agree that the legal opinion

13  you received on December 16, 2016 is responsive to

14  that interrogatory, whatever it is that you were

15  told?

16       A.    Yes.

17       Q.    You didn't identify this December 16,

18  2016 discussion in the answer to that interrogatory,

19  correct?

20       A.    Say that again.

21       Q.    Your discussion with Mr. Gooch on

22  December 16, 2016, that's referenced in your

23  original complaint, you didn't respond and identify

24  it in this answer to the interrogatory, correct?
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 1       A.    This asks for every way Popovich or Mast

 2  breached the duty of care.  It didn't ask for

 3  Gooch's opinion.

 4       Q.    How did you find out that Mast and

 5  Popovich breached the duty of care to you?  Because

 6  Gooch told you, right?

 7       A.    Yes.

 8       Q.    That's what you've alleged here in this

 9  complaint.

10       A.    Yes.

11       Q.    Here I'm asking you, each and every way

12  that they ever breached a duty of care to you.  I

13  covered the waterfront.  You didn't answer --

14       A.    On the McGuire case it was between

15  October 2013 and January 2014.  Yes.  There's a

16  multitude of things and that's why I listed a range.

17       Q.    I'm asking when you became aware of it,

18  in that interrogatory.  Do you see that?

19       A.    I became aware of that when Thomas Gooch

20  read them and said there's a problem here.

21       Q.    That's not the way you answered the

22  interrogatory, correct?

23       A.    I answered the first part.  I did not

24  answer after the comma and the and.
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 1       Q.    There's no objection and indication that

 2  any information is being withheld, correct?

 3       A.    Excuse me?

 4       Q.    There's no objection and an indication

 5  that you're withholding --

 6       A.    I was not withholding.

 7       Q.    I'll show you Exhibit 13.  It asks --

 8  Exhibit 13 are the production requests to you.

 9  Number 8 asks for you to produce a privilege log

10  identifying the creator and recipient of any

11  document withheld, the basis for any claimed

12  privilege, the date the document was created and the

13  date the recipient received the document.

14             The answer is, "The plaintiff is only

15  withholding attorney-client communication between

16  his successor counsel."

17             Is that your answer to the production

18  request and did I accurately read No. 8?

19       A.    May I consult with her for a minute?

20       Q.    Sure.

21       THE WITNESS:  Can we go off the record?

22       MS. WILLIAMS:  If you can answer the question,

23  answer the question first.

24
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 1  BY THE WITNESS:

 2       A.    It's been a while since I've done this,

 3  so I'm not sure who the successor counsel is.  Is it

 4  her or is it the Boudins or Balke?

 5  BY MR. FLYNN:

 6       Q.    I think successor counsel, we can both

 7  agree, the successor counsel in the underlying case

 8  which would be Balke and then Boudin.

 9             You didn't identify any documents

10  withheld other than documents between you and

11  successor counsel, correct?

12       THE WITNESS:  I believe we waived those, didn't

13  we, for Balke and Boudin?

14       MS. WILLIAMS:  For Balke and Boudin we can

15  represent that we waived those.

16  BY MR. FLYNN:

17       Q.    Let me ask a different question.

18             Did Gooch communicate with you in writing

19  relative to his opinion that you had a legal

20  malpractice case against Mast and Popovich?

21       A.    In writing?

22       Q.    Yes.

23       A.    I suppose the agreement between us that

24  he would represent me because I had the case is a
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 1  document in writing.

 2       Q.    Did he tell you -- strike that.

 3             The discussion that you reference in the

 4  complaint, paragraph 20 of December 16, 2016, was

 5  that a face-to-face communication with Gooch?

 6       A.    What number is that?

 7       Q.    Exhibit 4, paragraph 20.  The legal

 8  opinion you received, was it verbal, was it written?

 9       A.    I believe it was verbal.

10       Q.    Now, I'm going to ask you what he said.

11  There was an objection and that will be addressed by

12  the Court later.  Please tell me what Gooch told

13  you.

14       A.    He read what I brought him, looked

15  through some things, and I don't remember if it was

16  the same day that we talked to him or he took a day

17  or two.  I don't remember.  He got back to me and he

18  said, "You have a case here.  You have a valid

19  case."

20       Q.    Did he say why?

21       A.    On the basis of what I brought to him.

22  Yes.

23       Q.    Specifics, though.  I don't want to talk

24  about generalities.  Did he tell you what Mast and
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 1  Popovich did wrong and how it injured you?

 2       A.    How it injured me?  Yeah.

 3       Q.    The first part of my question was, did he

 4  tell you exactly what they did wrong in connection

 5  with your -- their representation of you?

 6       A.    He probably did.  I'm not recalling it

 7  right now.  I'm pulling a blank.

 8             The parts of the conversation I'm

 9  remembering, and for some reason I'm not pulling it.

10  We've been at this a while and this is a long thing.

11  Yes, he said based on what he saw, he saw reason for

12  malpractice.

13       Q.    You don't remember any details, as you

14  sit here?  Did you discuss the liability of property

15  owners in Illinois?

16       A.    Well, if they were just property owners

17  in the case, that would be one thing, but they

18  weren't just property owners.

19       Q.    That wasn't my question.  I'm asking if

20  you discussed it?

21       A.    Certainly.

22       Q.    You and Gooch discussed the liability of

23  the McGuires in the case?

24       A.    Yes.
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 1       Q.    What did you say to him and what did he

 2  say to you?

 3       A.    I showed him the expert opinion.

 4       Q.    The chainsaw expert?

 5       A.    Yes.

 6       Q.    Did you show him any deposition

 7  transcripts?

 8       A.    Yes.

 9       Q.    Which ones?

10       A.    All of them.

11       Q.    And he read them before you talked?

12       A.    I don't remember.  Like I said, it may

13  have been a few days between our initial meeting and

14  bringing the whole file that I had and trying to get

15  what the Boudins had and letting him go through it.

16  I don't remember how long that took.

17       Q.    How did you transmit the documents to

18  him --

19       A.    My brother carried them.

20       Q.    Let me finish.

21             How did you transmit the documents to

22  Mr. Gooch, including the deposition transcripts?

23       A.    I believe we brought him a box.

24       Q.    So you physically handed the documents to

0133

 1  him?

 2       A.    I didn't physically hand them.  My

 3  brother did.

 4       Q.    Did you communicate with Mr. Gooch by

 5  e-mail, at all, leading up to this meeting?

 6       A.    No.

 7       Q.    Did he ever write you any letters?

 8       A.    An e-mail or regular mail or what are you

 9  talking about?

10       Q.    Any letters whatsoever.

11       A.    Throughout the course of his

12  representation, yes.

13       Q.    What about in December of 2016?

14       A.    I believe we started communicating in

15  December, yes.

16       Q.    But in writing?

17       A.    In e-mails, sure.

18       Q.    Did he discuss --

19       A.    We may have.  I'm not -- whenever we

20  started -- whenever he started sending me things and

21  going back and forth, I don't remember the exact

22  date, but it was right after he started representing

23  me, sure, we exchanged e-mails and started, yes.

24       Q.    When did Gooch begin representing you?
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 1       A.    The day that he agreed to represent me.

 2  I believe it would have been the day that he decided

 3  that he had a case.

 4       Q.    On or about December 16?

 5       A.    Yes.

 6       Q.    At that point in time, or shortly

 7  thereafter, he communicated with you in writing the

 8  details of the breach of the standard of care

 9  committed by Popovich and Mast; is that correct?

10       A.    I believe he started to detail those out

11  in the complaint and we were working it back and

12  forth trying to get it right.

13       Q.    When did you first exchange drafts of the

14  complaint?

15       A.    I'd have to look back in the e-mails.  I

16  don't remember the dates.

17       Q.    Did you look for any of these e-mails in

18  connection with my discovery requests in this case?

19       A.    At the time I think we thought they were

20  privileged.

21       Q.    That privilege objection wasn't exactly

22  made.  My question is, did you look for them?

23       A.    Did I look for them?  I have them.

24       Q.    I would ask that you preserve each and
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 1  every communication between you and Mr. Gooch, all

 2  written communications, even phone records that

 3  might reflect the dates and times of your phone

 4  communications, if any.  Did you use a cell phone

 5  back then?

 6       A.    I used VOIP over a data line.

 7       Q.    Who was your carrier?

 8       A.    Comcast.

 9       Q.    Is that still your carrier?

10       A.    Yes.

11       Q.    Do you have the same phone that you

12  utilized?

13       A.    Same phone number for 50 years, yes.

14       Q.    What else could you remember that Gooch

15  told you on or about the 16th of December 2016 about

16  Mast and Popovich breaching the standard of care and

17  how it damaged you?

18       A.    Say that again.

19       Q.    What, if anything, else do you recall

20  about your discussions with Gooch on December 16

21  regarding the breach of the standard of care by

22  Popovich and Mast and how it injured you?

23       A.    We discussed the whole scenario between

24  October and January and what happened.  It was
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 1  pretty detailed.  We discussed everything that you

 2  see that's been communicated in the e-mails.  He

 3  didn't have much else to go on other than the

 4  documents and the e-mails.

 5       Q.    You're talking about the e-mails between

 6  you and Hans from the fall of 2013?

 7       A.    Yes.

 8       Q.    Ultimately leading to the $5,000

 9  settlement?

10       A.    Yes.

11       Q.    Other than you have a case, what did

12  Gooch say to you?

13       A.    He said that they definitely committed

14  malpractice.

15       Q.    Did he ever put this in writing?

16       A.    Did he ever put it in writing?  I think

17  he backed it up by filing a suit.  That's

18  documented.

19       Q.    Again, the suit wasn't filed until

20  November of 2017.

21       A.    Yes, he had some health problems and then

22  his wife had some health problems.  Believe me, I

23  was pushing for him to get that done.

24       Q.    From December of 2016 until the complaint
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 1  was filed, you exchanged some drafts of complaints

 2  with him?

 3       A.    I believe he let me see what he wanted to

 4  put in the complaint.  I got to review some things.

 5  Of course I had, do this or that's not right.  In

 6  fact, a couple of these things in here we had to

 7  definitely -- you caught one.  He totally worded it

 8  wrong.  It was wrong.  We had to amend.

 9       MS. WILLIAMS:  His question was, did he give

10  you drafts for you to review?

11       THE WITNESS:  Yes.

12  BY MR. FLYNN:

13       Q.    These were exchanged by e-mail?

14       A.    I believe so, yes.

15       Q.    So you would have records of them?

16       A.    Yes.

17       Q.    Any comments with respect to the

18  pleadings, as well, did you ever ask him questions?

19  Did he explain to you the basis for the allegations

20  in the draft complaints, similar to what you did

21  with Hans?

22       A.    Over many times, yes.

23       Q.    This is all reflected in e-mails?

24       A.    Yes.
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 1       Q.    Ultimately, you didn't file until

 2  November of 2017?

 3       A.    Correct.

 4       Q.    Popovich ceased being your lawyer

 5  March 19 of 2015, correct?

 6       A.    That sounds about right.

 7       Q.    Until December 16, 2016, you didn't have

 8  any reason to believe there was a malpractice case

 9  against --

10       A.    Say the date again.

11       Q.    Until December 16, 2016, you didn't have

12  any other reason to believe there was a malpractice

13  case against Popovich and Mast?

14       A.    I did not know that I had a case, no.

15       Q.    You threatened one with respect to the

16  Gagnon case --

17       A.    Yes.

18       Q.    -- at another point in time, correct?

19       A.    I think I threatened him a few times in

20  there.  Yeah.  I was actually nice to what I really

21  wanted to say.

22       Q.    Subject to the ruling on these

23  objections, you don't recall any other specific

24  details that you discussed with Popovich -- I'm
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 1  sorry -- Gooch on December 16, other than what we

 2  already talked about?

 3       A.    I discussed the exact same things that

 4  you -- the same documents that you already have.  We

 5  went over the case that Mast and Popovich had

 6  against the McGuires.  He followed through all the

 7  way to the end.  We went over the whole case.  You

 8  see as much as he did.

 9       Q.    Did Gooch ever explain to you why the

10  McGuires would have been liable any more than Mast

11  explained to you that they wouldn't be liable?

12       A.    He said he agreed right away.  He said

13  that's obvious.

14       Q.    Did Gooch ever provide you with any cases

15  or statutes?

16       A.    Provide to me, maybe.  Maybe.  I don't

17  know.

18       Q.    Would that be by e-mail?

19       A.    It could be.  I was in his office quite a

20  few times.  He may have.

21       Q.    As you sit here today, other than you

22  have a case against Popovich and Mast, what did

23  Gooch tell you specifically that was any different

24  than what Mast and Popovich told you with respect to
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 1  the McGuires' liability?

 2       A.    That they were definitely liable.  He

 3  tried to say that -- like Popovich and Mast were

 4  first- or second-year lawyers and that they may have

 5  made a mistake here.

 6             I said they've got 20 years in this.  You

 7  think they'd know the difference.  That's the kind

 8  of thing.  He agreed with me.  Twenty years, yeah,

 9  they should have known better.

10       Q.    Did you ever discuss the specifics of the

11  McGuires' potential liability with Gooch?

12       A.    Liability with Gooch?

13       Q.    With Gooch, did you ever discuss the

14  specifics of the McGuires' liability other than he

15  thinks you have a case?

16       A.    Yes.

17       Q.    Did he ever tell you why?  What was it?

18       A.    Because he agreed with the expert's

19  opinion.

20       Q.    The expert on the chainsaw?

21       A.    Yes.  The liability expert.

22       Q.    The expert said you should use safety

23  goggles and gloves and things like that?

24       A.    He said more than that, but yes.
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 1       Q.    Do you know who commissioned that expert

 2  report?

 3       A.    Boudins.

 4       Q.    Do you know when the first draft of that

 5  doctor's expert report was circulated?

 6       A.    I heard that Boudin got it in February,

 7  maybe.  I don't think I got it until July, but I'm

 8  not sure about that.

 9       Q.    July of what year?

10       A.    The same year as the mediation.

11       Q.    Of 2016?

12       A.    Yeah.

13       Q.    So you actually read it in advance of the

14  mediation?

15       A.    I talked about this earlier.  I said yes.

16  You don't catch everything the first time you read

17  it.  I was sitting there at the mediating table and

18  I was reading it and I caught it and I turned to

19  Randy and I said, after it was over, does this

20  mean -- that means.

21       Q.    Means what?

22       A.    Does this mean the McGuires are liable?

23  Yeah, that means they are liable.  He said, call my

24  office after everything and I'll give you a name for
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 1  an attorney you should go see.

 2       MR. FLYNN:  Any follow-up, Julia?

 3       MS. WILLIAMS:  I have two follow-up questions.

 4                      EXAMINATION

 5  BY MS. WILLIAMS:

 6       Q.    Did you ever give Hans authority to make

 7  a settlement demand regarding Mr. Gagnon?

 8       A.    I think at one time in one of my meltdown

 9  letters I said get whatever you can, but no, I never

10  actually signed anything saying you have the right

11  to offer a settlement.

12       Q.    Did you ever give Hans authority to make

13  a settlement demand with regard to the McGuires?

14       A.    A demand, no.  He said he was going to

15  probe and see what was out there, and I said, if you

16  want to do that, that's fine.

17       MS. WILLIAMS:  I have no further questions.

18       MR. FLYNN:  Signature?

19       MS. WILLIAMS:  We can waive signature.

20       THE REPORTER:  Are you ordering this?

21       MR. FLYNN:  Yes.

22       THE REPORTER:  Regular delivery, e-tran?

23       MR. FLYNN:  Yes.

24       THE REPORTER:  Copy?
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 1   MS. WILLIAMS:  Yeah.

 2   THE REPORTER:  Regular delivery, e-tran?

 3   MS. WILLIAMS:  PDF.

 4              (WHEREUPON, at 4:00 p.m.,

 5              the deposition of PAUL DULBERG

 6              was concluded.)

 7                   * * * * *
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 1  STATE OF ILLINOIS  )

 2                     )  SS:

 3  COUNTY OF DUPAGE   )

 4                  I, KAREN PILEGGI, a Notary Public

 5  within and for the County of DuPage, State of

 6  Illinois, and a Certified Shorthand Reporter of said

 7  state, do hereby certify:

 8                  That previous to the commencement of

 9  the examination of the witness, the witness was duly

10  sworn to testify the whole truth concerning the

11  matters herein;

12                  That the foregoing deposition

13  transcript was reported stenographically by me, was

14  thereafter reduced to typewriting under my personal

15  direction, and constitutes a true record of the

16  testimony given and the proceedings had;

17                  That the said deposition was taken

18  before me at the time and place specified;

19                  That I am not a relative or employee

20  or attorney or counsel, nor a relative or employee

21  of such attorney or counsel for any of the parties

22  hereto, nor interested directly or indirectly in the

23  outcome of this action.

24                  IN WITNESS WHEREOF, I do hereunto
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 1  set my hand and affix my seal of office at Chicago,

 2  Illinois this 3rd day of March, 2020.

 3

 4

 5                  Notary Public, DuPage

 6                  County, Illinois.

 7                  My commission expires 1/2/24.

 8

 9  CSR Certificate No. 84-3404
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              1   IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT



              2                McHENRY COUNTY, ILLINOIS



              3



              4  PAUL DULBERG,                    )



              5                  Plaintiff,       )



              6       vs.                         )  17 LA 377



              7  THE LAW OFFICES OF THOMAS J.     )



              8  POPOVICH, P.C., and HANS MAST,   )



              9                  Defendants.      )



             10



             11       The deposition of PAUL DULBERG, called for



             12  examination, taken pursuant to the provisions of the



             13  Code of Civil Procedure and the rules of the Supreme



             14  Court of the State of Illinois pertaining to the



             15  taking of depositions for the purpose of discovery,



             16  taken before KAREN PILEGGI, a Notary Public within



             17  and for the County of DuPage, State of Illinois, and



             18  a Certified Realtime Reporter of said state, at 150



             19  South Wacker Drive, Chicago, Illinois,



             20  February 19, 2020, at the approximate hour of 1:00



             21  p.m.



             22



             23



             24
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              1  PRESENT:



              2       THE CLINTON LAW FIRM,



              3       111 West Washington Street, Suite 1437,



              4       Chicago, Illinois  60602,



              5       312-357-1515, by:



              6       MS. JULIA C. WILLIAMS,



              7       juliawilliams@clintonlaw.net,



              8             appeared on behalf of the Plaintiff;



              9



             10       KARBAL, COHEN, ECONOMOU, SILK & DUNNE, LLC,



             11       150 South Wacker Drive, Suite 1700,



             12       Chicago, Illinois  60606,



             13       312-431-3700, by:



             14       MR. GEORGE K. FLYNN,



             15       gflynn@karballaw.com,



             16             appeared on behalf of the Defendants.



             17



             18



             19



             20



             21



             22



             23    REPORTED BY:  Karen Pileggi, CSR, RPR, RMR, CRR,



             24                CSR License No. 84-3404
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              1                  (WHEREUPON, the witness was



              2                  duly sworn.)



              3                     PAUL DULBERG,



              4  called as the plaintiff herein, having been first



              5  duly sworn, was examined and testified as follows:



              6                      EXAMINATION



              7  BY MR. FLYNN:



              8       Q.    Let the record reflect that this is the



              9  discovery deposition of Paul Dulberg taken by



             10  agreement of the parties and pursuant to notice.



             11             This deposition is being taken pursuant



             12  to the Rules of the Illinois Supreme Court, the



             13  Illinois Code of Civil Procedure and any applicable



             14  local rules in McHenry County.



             15             Sir, could you state your name and spell



             16  your last name for the record.



             17       A.    Palm Dulberg, D-u-l-b-e-r-g.



             18       Q.    What is your address?



             19       A.    4606 Hayden Court, McHenry,



             20  Illinois 60051.



             21       Q.    How long have you lived there?



             22       A.    Forty-nine years.



             23       Q.    Who do you live there with now?



             24       A.    Mike McArtor.

�

                                                                     4











              1       Q.    Did your mother live there at some point



              2  throughout the history of this case?



              3       A.    Yes.



              4       Q.    I'm just going to go over a few rules for



              5  the deposition.  I know you've testified at least



              6  one time in a deposition before because you



              7  testified in the underlying personal injury case,



              8  correct?



              9       A.    Correct.



             10       Q.    Have you testified in any other



             11  depositions before?



             12       A.    No.



             13       Q.    I'll just remind you of a few rules that



             14  I'm sure you were aware of back then when you gave



             15  your deposition.



             16             The court reporter is here to take down



             17  everything that you and I say.  She can only take



             18  down one at a time so I'd ask that before you answer



             19  a question, let me finish the entire question.



             20  Okay?



             21       A.    Yes.



             22       Q.    I'll try to do the same.  I'll try to let



             23  you respond before I ask a follow-up question.



             24             You just nodded your head.  That's
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              1  another good point to make.  She can't take down



              2  nods of the head, shrugs of the shoulders or other



              3  hand gestures.  Your answers need to be verbal.



              4             From time to time we forget those rules



              5  and I may just point to the court reporter as a



              6  reminder, if that's okay.



              7       A.    Yes.



              8       Q.    If you need to take a break at any time,



              9  feel free to stop me.  I just ask that it's not



             10  while a question is pending that has not been



             11  answered.  Fair enough?



             12       A.    I'll try to do that.



             13       Q.    If you've answered a question, I will



             14  assume you understood it.  Okay?



             15       A.    Yes.



             16       Q.    I was asking you about your mother.  She



             17  lived at the house during the pendency of the



             18  underlying case?



             19       A.    Yes.



             20       Q.    Is she still alive?



             21       A.    Yes.



             22       MS. WILLIAMS:  Can we define "underlying case"?



             23  BY MR. FLYNN:



             24       Q.    The underlying case is a personal injury
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              1  case that you filed against Bill and Caroline



              2  McGuire and David Gagnon.



              3       A.    That sounds correct.



              4       Q.    We'll get into the dates of the filing a



              5  little bit later.  We'll call that, generally, the



              6  underlying case.



              7             Your mother lived at the house at that



              8  time?



              9       A.    Yes.



             10       Q.    Did she own the house?



             11       A.    No.



             12       Q.    Do you own the house currently?



             13       A.    Yes.



             14       Q.    Does anyone else own the house?



             15       A.    No.



             16       Q.    How long have you owned it?



             17       A.    I think I first purchased it off my



             18  parents in '97, '98, something like that.



             19       Q.    Did you hire a lawyer in connection with



             20  that transaction?



             21       A.    No.



             22       Q.    Were your parents represented by a



             23  lawyer?



             24       A.    No.
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              1       Q.    The building, as I understand it, is a



              2  duplex; is that right?



              3       A.    No.



              4       Q.    Were there two apartments in the building



              5  at one time?



              6       A.    No.



              7       Q.    Was there a point in time where you and



              8  your mother lived in one half of the house and



              9  Mike McArtor lived in the other half?



             10       A.    Yes.



             11       Q.    How was that arrangement with respect to



             12  the location of the living spaces, if you can



             13  describe it?



             14       A.    It has a walkout basement.  He had the



             15  downstairs with an exit out the back.  We had the



             16  upstairs with an exit out the front.



             17       Q.    Have you ever been convicted of a crime



             18  of fraud, dishonesty or deceit?



             19       A.    No.



             20       Q.    Besides the hiring of the Popovich firm



             21  in connection with the underlying personal injury



             22  case, up to that point in time had you ever had an



             23  occasion to hire a lawyer?



             24       A.    I did during a traffic accident, and I
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              1  don't remember the year.



              2       Q.    Were you injured in about 2002?  Does



              3  that sound right?



              4       A.    Roughly.



              5       Q.    Who did you hire?



              6       A.    I might get the name wrong because it's



              7  been a long time.  I think it was Weiss and Michling



              8  and something else.  It was a lawyer right outside



              9  the courthouse in Woodstock.



             10       Q.    A McHenry County lawyer?



             11       A.    Yeah.



             12       Q.    It was a personal injury case?



             13       A.    Yeah.  It was a car accident.



             14       Q.    Did you file a lawsuit in that case?



             15       A.    I don't think we needed to.



             16       Q.    You just filed an insurance claim?



             17       A.    They did, yes.



             18       Q.    You settled it?



             19       A.    Yes.



             20       Q.    Any other occasions to hire a lawyer



             21  between that time and the time you hired the



             22  Popovich firm?



             23       A.    May I consult for a minute because I'm



             24  not sure how to answer that.
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              1       Q.    Why don't you just tell me why you can't



              2  answer it.



              3       A.    Because I've hired lawyers, but they were



              4  for the company that I had.  That's different.



              5       Q.    I'm asking general questions about any



              6  interaction you've had with hiring lawyers.  Any



              7  experience you've had with hiring lawyers.



              8       A.    I had a corporate lawyer.  My mom and dad



              9  hired a lawyer for me when I was a kid.  It was



             10  something.  And myself, just the corporate lawyer,



             11  the car accident lawyer and the Popovich firm.



             12       Q.    Have you ever been married?



             13       A.    No.



             14       Q.    So you never hired a divorce lawyer.



             15  Good.  How old are you now?



             16       A.    Forty-nine.



             17       Q.    The underlying case arose out of an



             18  injury that occurred on June 28, 2011, correct?



             19       A.    That sounds correct.



             20       Q.    How old were you at that time?



             21       A.    Forty-one.



             22       Q.    Besides the underlying lawsuit against



             23  the McGuires and Mr. Gagnon, had you ever filed any



             24  other lawsuit up until that point in time?
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              1       A.    No.



              2       Q.    Have you filed any lawsuits since that



              3  time besides the lawsuit against Popovich and Mast?



              4       A.    No.



              5       Q.    Do you have any military experience?



              6       A.    Yes.



              7       Q.    Please tell me about that.



              8       A.    Army National Guard.  Illinois Army



              9  National Guard.



             10       Q.    How long have you been in the National



             11  Guard?



             12       A.    I'm not currently in it.



             13       Q.    When were you, from when to when?



             14       A.    I may not get the year correct.  '88 or



             15  '89 to '92 or '93, somewhere in there.



             16       Q.    What was your highest rank when you were



             17  discharged from the National Guard?



             18       A.    When I was discharged?



             19       Q.    Correct.



             20       A.    I don't know.  I've gotten moved up and



             21  moved down.  I don't know where I ended up.



             22       Q.    How was it that you were discharged?



             23       A.    Less than honorable.



             24       Q.    What was the cause?

�

                                                                    11











              1       A.    I missed morning call, roll call.  If



              2  you're not there, you're AWOL.



              3       Q.    Absent without leave?



              4       A.    Yes.



              5       Q.    What is the highest level of education



              6  that you've attained?



              7       A.    I do not have a degree.  Two years of



              8  college.



              9       Q.    You graduated from high school?



             10       A.    Yes.



             11       Q.    Was that in Johnsburg in 1988?



             12       A.    Yes.



             13       Q.    Did you know Mr. Gagnon from Johnsburg



             14  High School?



             15       A.    Not from high school but just after high



             16  school.



             17       Q.    Just coincidentally you attended the same



             18  high school?



             19       A.    He was three years older than I was.  I



             20  didn't know who he was until after high school.



             21       Q.    You had some education after high school



             22  but did not receive a degree, correct?



             23       A.    Correct.



             24       Q.    Where did you study?
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              1       A.    I had a couple classes at McHenry County



              2  College and McMurray College.



              3       Q.    What did you study?



              4       A.    The first two years.  The basics.



              5       Q.    General studies?



              6       A.    Yeah.  I did a criminal justice course.



              7  I did a macro/microeconomics.  I did psychology,



              8  sociology.  The normal stuff.



              9       Q.    How did you meet David Gagnon?



             10       A.    Through a mutual friend.



             11       Q.    When was that?



             12       A.    I want to say, roughly, 1990.



             13       Q.    Was your home located somewhere fairly



             14  close to his parents' home or his mom and stepdad's



             15  home?



             16       A.    Two streets away.



             17       Q.    That's where you were injured on June 28,



             18  2011, was at David Gagnon's mom's house and his



             19  stepdad's house?



             20       A.    Yes.



             21       Q.    And their name is McGuire?



             22       A.    Yes.



             23       Q.    Generally speaking, you were injured



             24  assisting David with a chainsaw trying to cut down a
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              1  tree?



              2       A.    He was cutting a branch.



              3       Q.    Cutting branches off a tree, correct?



              4       A.    Cutting up the branches after they were



              5  off the tree.



              6       Q.    Could you tell me a little bit about your



              7  work history.  Do you have any licenses or



              8  certifications?



              9       A.    I'm certified to run printing presses.



             10  Or at least I was.



             11       Q.    You worked for Sharp Printing, Inc. from



             12  '91 to 2011; is that right?



             13       A.    Ninety-one?  No.  I would say 1999.



             14       Q.    Did you own that corporation?



             15       A.    Yes.  Well, partner.  I was a partner.  I



             16  didn't own like...



             17       Q.    It was an Illinois corporation?



             18       A.    Yes.



             19       Q.    Were you --



             20       A.    A stockholder.



             21       Q.    Let me just finish my question so she can



             22  take us down.



             23             You were a stockholder in Sharp Printing,



             24  Inc.?
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              1       A.    Yes.



              2       Q.    Who else were the stockholders?



              3       A.    Mike McArtor and Scott Dulberg and at



              4  that time it was Herbert Dulberg.



              5       Q.    What does that mean?  Do you mean Scott's



              6  name was Herbert?



              7       A.    No.  Scott Dulberg was an owner and



              8  Herbert Dulberg was an owner.  Three different



              9  Dulbergs: me, my brother, my dad.



             10       Q.    And Mike McArtor?



             11       A.    Yes.



             12       Q.    There were four owners at what time?



             13       A.    Until my dad died and then it went to



             14  three.



             15       Q.    Was that business incorporated?



             16       A.    Yes.



             17       Q.    Did a lawyer assist the corporation with



             18  setting up the corporation?



             19       A.    Yes.



             20       Q.    When did that happen?



             21       A.    1999.



             22       Q.    Did you hire the lawyer yourself?



             23       A.    All three of us did.  All four of us.



             24  Sorry.
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              1       Q.    What was the name of that attorney?



              2       A.    McAndrews, and I don't remember the rest



              3  of it.  It was McAndrews in McHenry.  I can get you



              4  the rest of that information.



              5       Q.    They are based in Crystal Lake, Illinois?



              6       A.    It used to be in McHenry when we did



              7  that.



              8       Q.    Patrick McAndrews, he was also identified



              9  as the registered agent of that corporation?



             10       A.    Yes.



             11       Q.    It was voluntarily dissolved on April 8,



             12  2011; is that right?



             13       A.    That's what the Secretary of State's



             14  Office has, yes.



             15       Q.    Is that your understanding as well?



             16       A.    I was corrected.  My partners -- I was



             17  corrected.  It was actually after the accident.  How



             18  it got to end up with that date, I'm not sure.



             19       Q.    What was corrected, exactly?



             20       A.    Well, do you want me to -- Mike read my



             21  deposition and he said, "You got that wrong."  I



             22  said, "What do you mean?" because I answered it



             23  twice in that deposition.



             24             I was thinking that Juskie happened
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              1  before the accident.  Sharp Printing wasn't actually



              2  dissolved until after the accident when we decided



              3  to sell off the equipment and end it all.  That's



              4  the honest truth.



              5       Q.    I will represent to you that the Illinois



              6  Secretary of State's Website as of today shows that



              7  the company was involuntarily dissolved on April 8,



              8  2011.  So it's your testimony that that is not true?



              9       A.    I don't know how they come up with that.



             10       Q.    Why don't we break it down and start with



             11  why the corporation was involuntarily dissolved.  Do



             12  you know that?



             13       A.    Involuntarily?  I don't know.  It may be



             14  that I was late on paying the corporate licensing



             15  thing, which we just pay a fine and did it.  We



             16  didn't renew it because we decided to end it.



             17             We had a ten-year thing, I think, on it.



             18  I may be wrong.  I've got to go back and look at the



             19  records.



             20       Q.    Is it possible that the corporation was



             21  actually involuntarily dissolved by the Illinois



             22  Secretary of State on April 8, 2011?



             23       A.    Sure.



             24       Q.    Did Sharp Printing, Inc. file corporate
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              1  tax returns while it was a going concern?



              2       A.    We had a problem the couple of years



              3  before the accident because I was not up in Illinois



              4  and I usually did that with the lawyer and the



              5  accountant and things got screwed up while I was



              6  taking care of a loved one who was dying down in



              7  Florida.



              8       Q.    Did the corporation ever file tax



              9  returns?



             10       A.    Oh, yes.



             11       Q.    When did they file?



             12       A.    Quarterly and annually.



             13       Q.    Until what year?



             14       A.    Roughly somewhere in 2008.  I was missing



             15  things because I was not here.  I know we missed a



             16  few.



             17       Q.    I believe you testified in your



             18  underlying deposition that Sharp Printing, Inc. was



             19  not dissolved as a result of your June 28, 2011



             20  chainsaw accident, correct?



             21       A.    Yes, I did.  I stood corrected by my



             22  partners.



             23       Q.    So is it your testimony that the



             24  corporation was dissolved because of your personal
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              1  injury?



              2       A.    I don't know how to answer that without



              3  going back and looking at records.



              4       Q.    Was the company winding down up until



              5  about the time you were hurt?



              6       A.    The company books got screwed up when I



              7  was down in Florida and I was back up in Illinois in



              8  2010 getting back on my feet and I was going to pick



              9  things back up, get everything paid up, the fines



             10  and everything.



             11       Q.    Who were you taking care of in Florida?



             12       A.    My grandmother.



             13       Q.    You were gone from when until when?



             14       A.    I want to say from the mid to end of 2007



             15  until somewhere in the beginning of 2010.



             16       Q.    Was anyone running Sharp Printing during



             17  that period of time?



             18       A.    Mike McArtor.



             19       Q.    Did Sharp Printing have any customers for



             20  that three-year period?



             21       A.    Yes, they did.



             22       Q.    How many?



             23       A.    I'm not sure, without looking at the



             24  books.
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              1       Q.    Can you estimate what the yearly revenues



              2  were for Sharp Printing in the year 2007?



              3       A.    In 2007?  I'd have to look at the books,



              4  to be honest with you.



              5       Q.    Was it more than $5,000?



              6       A.    Yes.



              7       Q.    Was it more than $100,000?



              8       A.    No.



              9       Q.    Was it more than $20,000?



             10       A.    Yes.



             11       Q.    Same line of questioning with respect to



             12  2008.  Do you know what the revenues were for Sharp



             13  Printing in '08?



             14       A.    Are you asking me what we reported or



             15  what we made and put into accounts for equipment?



             16       Q.    I'm asking you about revenues.



             17       A.    Total sales?



             18       Q.    Total revenues.



             19       A.    In two thousand...?



             20       Q.    2008.



             21       A.    I'd have to go back and look.



             22       Q.    Can you estimate what they were?



             23       A.    No, because I wasn't there.



             24       Q.    Do you know how many customers the
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              1  company had in 2008?



              2       A.    We had a few, I know that.  I don't know



              3  how many.  Mike was handling it and it got messed



              4  up.



              5       Q.    What types of customers did Sharp



              6  Printing have in 2007 and 2008?



              7       A.    What kind of customers?



              8       Q.    Right.  What did you do?



              9       A.    We printed on t-shirts.  We printed on



             10  CDs.  We printed on anything that wasn't wet.  We



             11  printed on glass, all different stuff.



             12       Q.    Were there any full-time employees of



             13  Sharp Printing in '07 and '08?



             14       A.    In '07 and '08, no.



             15       Q.    Just the owners?



             16       A.    Just the owners.



             17       Q.    Did all the owners operate the business?



             18       A.    Yes.



             19       Q.    Including your brother?



             20       A.    Yes.



             21       Q.    What were the yearly revenues of Sharp



             22  Printing in 2009?



             23       A.    I don't know.



             24       Q.    What about 2010, do you know?
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              1       A.    No.



              2       Q.    When did Sharp Printing start selling its



              3  equipment?



              4       A.    I put up the ad in August.  I think



              5  August.  I might be off by a month or two.  August



              6  of 2011.



              7       Q.    Did you sell any equipment prior to



              8  August 2011?



              9       A.    No.



             10       Q.    What type of equipment did Sharp



             11  Printing, Inc. have or own?



             12       A.    Mostly textile screen printing equipment,



             13  but we had other screen printing stuff too.  Paper.



             14       Q.    Where was the equipment located?



             15       A.    My home.



             16       Q.    Did you require a license to conduct this



             17  business out of your home?



             18       A.    We had what was called a temporary --



             19  we're in a rural area so we didn't have to have



             20  that.



             21       Q.    In any event, you didn't have a license,



             22  correct?



             23       A.    We had a license to do business there,



             24  yes.

�

                                                                    22











              1       Q.    In that location?



              2       A.    Yes.



              3       Q.    Did customers ever come to the shop?



              4       A.    Yes.



              5       Q.    Do you recall how many customers the



              6  business had in 2010?



              7       A.    Not in 2010.



              8       Q.    Was it more than five?



              9       A.    Yes.



             10       Q.    Was it more than 100?



             11       A.    It might be around that.  I don't know,



             12  specifically.



             13       Q.    In 2010 you may have had 100 customers



             14  that you did t-shirt screen prints for?



             15       A.    Possibly.  I'm not saying that is the



             16  number, but it's possible.



             17       Q.    Did Sharp Printing have any customers in



             18  2011?



             19       A.    Mike was finishing up one customer's



             20  thing in the spring of 2011, yes.  We don't -- I'll



             21  give you -- we don't typically get much work between



             22  January 1st and the first warm days of Spring.  We



             23  sell t-shirts and not a lot of people buy during



             24  that period.  They just don't.
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              1       Q.    You did not earn a salary from Sharp



              2  Printing, correct?



              3       A.    No.



              4       Q.    You did not earn an hourly wage, correct?



              5       A.    No.



              6       Q.    I think your interrogatory answers



              7  indicate you didn't take a profit or a draw,



              8  correct?



              9       A.    Correct.



             10       Q.    How much, if any, money did you earn from



             11  Sharp Printing in 2011?



             12       A.    Can I ask how to define that?  In 2011 I



             13  didn't pull any.



             14       Q.    Did you earn any income whatsoever from



             15  Sharp Printing in 2010?



             16       A.    I don't think so.



             17       Q.    You were down in Florida for '07 to 2010?



             18       A.    Sometime in early 2010, yes.



             19       Q.    Did you earn any income from Sharp



             20  Printing from 2007 to 2010?



             21       A.    No.



             22       Q.    Were you working in Florida?



             23       A.    No.



             24       Q.    Is it fair to say you were unemployed
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              1  from 2007 to 2010?



              2       A.    Yes.  I was not officially collecting



              3  unemployment.



              4       Q.    You weren't an employee of any business



              5  or working for any individual, correct?



              6       A.    I did do some work for Mark.  I did some



              7  traveling back and forth from Florida to Illinois



              8  back and forth during that time.  When I was up



              9  here, I did do some work for Juskie Printing.  Not



             10  much, though.



             11       Q.    What is Juskie Printing?



             12       A.    Juskie Printing is another one that I had



             13  listed as an employer in the underlying case.



             14       Q.    What are they?



             15       A.    Another print broker.



             16       Q.    Where are they located?



             17       A.    I don't know the exact address, but it's



             18  off of Chicago Avenue off of 355 going south.



             19       MS. WILLIAMS:  I think he's asking what city.



             20  BY THE WITNESS:



             21       A.    I don't know how the cities break up down



             22  there.



             23  BY MR. FLYNN:



             24       Q.    Somewhere in the western suburbs of
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              1  Chicago?



              2       A.    Yes.



              3       Q.    How long did you have a relationship with



              4  Juskie Printing?



              5       A.    Since the early 2000s.



              6       Q.    What type of printing did Juskie do?



              7       A.    Offset, mostly.



              8       Q.    What does that mean?



              9       A.    Prints on paper.



             10       Q.    Did you have a set schedule at any time



             11  working for Juskie?



             12       A.    I don't know what you mean by "a set



             13  schedule."



             14       Q.    Did you have a particular number of hours



             15  per week?



             16       A.    No.  The jobs I got were project based.



             17       Q.    How many projects did you have from 2007



             18  to 2011 for Juskie?



             19       A.    Probably a few hundred quick little



             20  things, yeah.  At least.



             21       Q.    Do you know what you earned from working



             22  at Juskie in 2007?



             23       A.    Not without looking at the returns, I



             24  don't know offhand.
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              1       Q.    How often were you in the Chicago area in



              2  2007?



              3       A.    I didn't leave here until, I want to say,



              4  August or September of '07.



              5       Q.    And then thereafter?



              6       A.    I was not back that year.



              7       Q.    You didn't work for Juskie in 2008,



              8  correct?



              9       A.    I might have done some stuff.



             10       Q.    You're not sure?



             11       A.    I'd have to go back and look.



             12       Q.    Were you in Florida?



             13       A.    Part of the time, yeah.



             14       Q.    How often did you come back and forth



             15  between --



             16       A.    About every three months I tried to get



             17  back up here.



             18       Q.    For how long?



             19       A.    Sometimes a few weeks.  Sometimes a



             20  month.



             21       Q.    Did you come back and work or did you



             22  take care of other things?



             23       A.    If I'd let Mark know I was back, "I've



             24  got something for you or I don't."
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              1       Q.    Who is Mark?



              2       A.    Mark owns Juskie Printing.



              3       Q.    I think your interrogatory answers



              4  indicated from 1999 through 2006 you were employed



              5  in a barter situation; is that right?



              6       A.    With Mark, yes.



              7       Q.    What does that mean, exactly?



              8       A.    Well, he would owe me money and he would



              9  give me printing equipment instead of cash.



             10       Q.    He owed you money for working for him?



             11       A.    Well, he owed both Sharp Printing and me,



             12  personally, money.  They are two different things.



             13  But he would just pay by saying, hey, I've got this



             14  or I've got this paper cutter or this or that.  It



             15  was a barter.



             16       Q.    So you worked for him from 1999 to 2006



             17  but did not earn any income in the traditional



             18  sense?



             19       A.    No money changed hands.



             20       Q.    He gave you things to pay you for



             21  projects?



             22       A.    Correct.



             23       Q.    You gave a deposition in the underlying



             24  case on January 24, 2013.  Does that sound right?
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              1       A.    If it says it on there, yes.



              2       Q.    You took an oath that day?



              3       A.    Yes.



              4       Q.    You told the truth?



              5       A.    I tried to, to the best of my knowledge,



              6  on that day, yes.



              7       Q.    You told the truth in response to all of



              8  the questions that day, correct?



              9       A.    I tried to, yes.



             10       Q.    You testified you were last employed



             11  prior to the accident in May of 2011?



             12       A.    That would be with Juskie, yes.



             13       Q.    It's accurate --



             14       A.    Actually, I wasn't employed.  I was a



             15  1099 so I was self-employment.



             16       Q.    When in May did you stop working for



             17  Juskie, whether it be as an employee or an



             18  independent contractor?



             19       A.    I believe it was the end of May.



             20       Q.    Then from the beginning of June until



             21  your accident on June 28, 2011, you were not



             22  employed; is that an accurate statement?



             23       A.    Correct.



             24       Q.    You were not even acting as an
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              1  independent contractor for any business from that



              2  period of time, correct?



              3       A.    Not during that month, no.



              4       Q.    Your deposition testimony from 2013 is



              5  typed up on 175 pages.  I don't intend to go back



              6  over each of those details.



              7       A.    Okay.



              8       Q.    It's fair to say you were injured, your



              9  arm was injured on June 28, 2011, correct?



             10       A.    Correct.



             11       Q.    Which arm was that?



             12       A.    My right arm.



             13       Q.    As a result of the injury, you hired the



             14  Popovich law firm to explore a recovery in the case?



             15       A.    I hired them to represent me, yes.



             16       Q.    You hired them to represent you and file



             17  a lawsuit against David Gagnon who was operating the



             18  chainsaw that injured you, correct?



             19       A.    He was one of them, yes.



             20       Q.    I'm asking you if you hired him to --



             21  listen to the question, please.



             22             David Gagnon was operating the chainsaw,



             23  correct?



             24       A.    Correct.

�

                                                                    30











              1       Q.    No one else was operating the chainsaw?



              2       A.    Correct.



              3       Q.    You also hired Popovich to sue Bill and



              4  Caroline McGuire, correct?



              5       A.    Correct.



              6       Q.    They were the land owners where your



              7  accident occurred?



              8       A.    They did own the land, yes.



              9       Q.    The accident occurred at their house,



             10  correct?



             11       A.    Correct.



             12       Q.    This was in the backyard, so to speak?



             13       A.    Yes.



             14       Q.    Hans Mast was the primary handling



             15  attorney at the Popovich firm for your case?



             16       A.    That's who I met with, yes.



             17       Q.    Did any other lawyer communicate with you



             18  while Popovich was handling your case?



             19       A.    The lady who sat in on my deposition.



             20  Ms. Freeman I think it is.  I'm not sure about that.



             21       Q.    Generally speaking, Hans Mast, though,



             22  was the primary handling attorney?



             23       A.    Yes.



             24       Q.    Before you hired the Popovich firm in May
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              1  of 2012, is that the correct time period?



              2       A.    I don't think so.  I don't think they



              3  filed it until then, but I might be wrong.  I'd have



              4  to go back and look.



              5       Q.    Was there a retainer agreement executed



              6  in May 2012?



              7       A.    I don't think I paid a retainer.



              8       Q.    Did you execute an attorney engagement



              9  agreement in May 2012?



             10       A.    I believe it was much earlier than that.



             11       Q.    You only executed one engagement letter



             12  or engagement agreement with Popovich, correct?



             13       A.    Yeah.



             14       Q.    Before you executed or came to an



             15  arrangement with Popovich, had you talked to any



             16  other lawyers about investigating --



             17       A.    One.



             18       Q.    Let me finish the question.



             19             -- investigating or filing the lawsuit?



             20       A.    Yes.



             21       Q.    Who was that?



             22       A.    I went back to the same firm that handled



             23  the car accident for me years earlier.



             24       Q.    What was the name of that firm?
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              1       A.    They changed names when I went back



              2  there.  It was Weiss -- I have to go back through



              3  paperwork and get you the actual name.



              4       Q.    They are known as a personal injury firm;



              5  is that right?



              6       A.    Yes.



              7       Q.    Why did you not hire them to take your



              8  case?



              9       A.    The man who handled my case previously



             10  with the car accident was no longer with the firm



             11  and they said go find somebody else.



             12       Q.    I'm not sure what one has to do with the



             13  other.



             14       A.    I don't either.  I just said okay and I



             15  went and found somebody else.



             16       Q.    Did you meet with an attorney at that



             17  firm?



             18       A.    Yes.



             19       Q.    Did you tell them what happened with your



             20  incident?



             21       A.    Yes.



             22       Q.    They told you that they did not want to



             23  take the case; is that right?



             24       A.    Yes.
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              1       Q.    They declined the case?



              2       A.    They declined the case.



              3       Q.    Did they tell you why they declined the



              4  case?



              5       A.    No.



              6       Q.    You next went to the Popovich firm?



              7       A.    Yes.



              8       Q.    They took the case?



              9       A.    Yes.



             10       Q.    They, ultimately, filed a lawsuit against



             11  Gagnon and the McGuires on May 15, 2012; is that



             12  right?



             13       A.    Yes.



             14       Q.    You reviewed the lawsuit and approved it,



             15  correct?



             16       A.    I didn't -- I never got anything to



             17  review.



             18       Q.    Did you ever read the lawsuit?



             19       A.    No.  I was never given any paperwork.



             20       Q.    Back to the incorporation of Sharp.  What



             21  interaction did you have with corporate lawyers when



             22  they were first retained?



             23       A.    McAndrews?



             24       Q.    Correct.
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              1       A.    What relationship?



              2       Q.    What experience did you have with



              3  McAndrews when you first retained them?



              4       A.    He was good.



              5       Q.    How often did you meet with him or speak



              6  to him?



              7       A.    Once a year.



              8       Q.    Did he file corporate returns or other



              9  documents for the company?



             10       A.    No.  I had to file them.  He just made



             11  sure they were all done right, I believe.



             12       Q.    Have you ever had occasion to hire a



             13  criminal lawyer?



             14       A.    I did in 1990.  My mom and dad had to



             15  hire one.  Not me.



             16       Q.    Did you hire a criminal lawyer for your



             17  mom and dad?



             18       A.    No.  They hired one for me.



             19       Q.    Who was that?



             20       A.    Give me a second.  You're digging back



             21  far in my memory.  Driscoll was the last name.



             22       Q.    This was a McHenry County-based criminal



             23  lawyer?



             24       A.    No.  Des Plaines.
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              1       Q.    What was the general nature of the reason



              2  for the need for a lawyer?



              3       A.    Drug possession.



              4       Q.    Were you convicted of it?



              5       A.    Yes.  I pled guilty.



              6       Q.    That was a Cook County case, then?



              7       A.    No.  It was a McHenry County case.



              8       Q.    The lawyer was in Des Plaines, though?



              9       A.    Yes.



             10       Q.    But he represented you in McHenry County



             11  in criminal court?



             12       A.    Yes.



             13       Q.    Throughout the case you met with the



             14  lawyer?



             15       A.    A few times.



             16       Q.    While Popovich represented you in the



             17  underlying personal injury case, did you ever



             18  communicate with any other lawyers about your case?



             19       A.    At the end, yes.



             20       Q.    Popovich withdrew sometime in March 2015?



             21       A.    Correct.



             22       Q.    And Brad Balke entered his appearance on



             23  March 19, 2015.  Does that sound correct?



             24       A.    That is correct.
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              1       Q.    Popovich also withdrew that day, right?



              2       A.    I don't know if it was on the same day.



              3  I'd have to look at the paperwork.



              4       Q.    Besides Mr. Balke, had you talked to any



              5  other lawyers towards the end of the relationship



              6  with Popovich?



              7       A.    Yes.



              8       Q.    How many?



              9       A.    Hundreds.



             10       Q.    Hundreds of lawyers?



             11       A.    I'm not kidding.  Yes.



             12       Q.    Did you ask those lawyers to take your



             13  case?



             14       A.    I asked them to review it.



             15       Q.    Did any of them take the case?



             16       A.    No.



             17       Q.    They all reviewed it, though?



             18       A.    Yes.  Most took the time to review it.



             19       Q.    Did any of them tell you why they didn't



             20  want to take the case?



             21       A.    There were different reasons I got from



             22  various.  Some people just didn't get back to me and



             23  some people wrote me letters.  I think I gave you



             24  some of those.  But I got various reasons back from
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              1  attorneys.



              2       Q.    I don't recall seeing any lawyers, but I



              3  would ask you to search for those.



              4       MS. WILLIAMS:  We'll search for those.  I'll



              5  make a note.



              6  BY MR. FLYNN:



              7       Q.    As you sit here, do you recall the basis



              8  for any attorney declining to take your personal



              9  injury case over from Popovich?



             10       A.    Say that again.



             11       Q.    As you sit here today, do you recall any



             12  of the reasons why any attorney declined to take



             13  your personal injury case over from the Popovich



             14  firm?



             15       A.    Yes.



             16       Q.    What were those reasons?



             17       A.    I remember a few.  One I was looking at



             18  local lawyers in McHenry County and I was told



             19  like -- I can name them.  My sister was married to



             20  him.



             21             Anyway, I was told if Tom Popovich says



             22  you don't have a case, you don't have a case and



             23  we're not even going to look at it.  That I got a



             24  lot of it.
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              1       Q.    That's one reason.  Any others?



              2       A.    That I got locally a lot of.  As I



              3  started to work away from local further out finding



              4  attorneys, the thing was your decision to settle



              5  with the McGuires was a mistake and we don't take it



              6  because of that.



              7       Q.    Who said that?



              8       A.    Sal Ferris.



              9       Q.    When did you speak to Sal Ferris?



             10       A.    I don't know the exact date.



             11       Q.    When did he --



             12       A.    He wasn't the only one.



             13       Q.    When did he say that to you, that you



             14  just described?



             15       A.    He said it in a letter and he said it on



             16  the phone and he sent me an e-mail, I think.  I



             17  don't remember the ways that he contacted me.  I'd



             18  have to go back and look.



             19       MS. WILLIAMS:  We'll find it.



             20  BY MR. FLYNN:



             21       Q.    Besides Sal Ferris, can you recall any



             22  other attorney, specifically, that told you they



             23  wouldn't take the case because of your settlement



             24  with the McGuires?
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              1       A.    Yes.



              2       Q.    Who was that?



              3       A.    There was at least three firms downtown



              4  here right near the Daley Center that I came down to



              5  see and I don't remember their names, but they -- I



              6  got the same thing out of all three of them.



              7       Q.    Did any of the lawyers give you any other



              8  reason for declining your case?



              9       A.    Mostly it was because they knew Popovich



             10  or it was the McGuire settlement.



             11       Q.    Did any lawyer tell you that they didn't



             12  want to take your case because there was



             13  questionable liability against David Gagnon?



             14       A.    No.



             15       Q.    Did any lawyer tell you that there was



             16  questionable liability against the property owners,



             17  the McGuires?



             18       A.    No.



             19       Q.    We're jumping ahead, but did you have



             20  different lawyers that handled a binding arbitration



             21  or binding mediation for you in the underlying case?



             22       A.    Yes.



             23       Q.    Their name was Baudin?



             24       A.    Yes.
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              1       Q.    Why did Brad Balke not handle the binding



              2  arbitration?



              3       A.    I fired him.



              4       Q.    When did you fire Brad Balke?



              5       A.    I'd have to look at the dates.  I'm not



              6  sure, exactly.



              7       Q.    Why did you fire him?



              8       A.    Because he forced me to undergo the exact



              9  mediation at the McHenry County court in front of



             10  Judge Meyer that Hans Mast set up that I



             11  specifically said no to.



             12       Q.    When was this mediation?



             13       A.    I'd have to look at the dates again.



             14       Q.    Was it a pretrial conference?



             15       A.    Yes.



             16       Q.    You actually attended this pretrial



             17  conference?



             18       A.    Yes, I did.



             19       Q.    What happened?



             20       A.    I said no.



             21       Q.    You said no about what?



             22       A.    They offered an amount of money and I



             23  said no.



             24       Q.    The defendants offered an amount of
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              1  money?



              2       A.    Yes.



              3       Q.    Was this before or after the McGuires



              4  settled out of the case?



              5       A.    They were settled.



              6       Q.    So there was an offer of settlement from



              7  David Gagnon or his insurer?



              8       A.    Yes.



              9       Q.    Do you recall what that amount of money



             10  was?



             11       A.    $50,000.



             12       Q.    You refused the offer?



             13       A.    Yes.



             14       Q.    Why did that cause you to fire



             15  Brad Balke?



             16       A.    He wouldn't take it any further than that



             17  and he agreed to when I hired him.  He agreed that



             18  that was not going to be the end of it and then he



             19  changed his tune, and I said, you know what -- and



             20  the other thing was, I finally got through to the



             21  Baudins who I wanted to take the case because they



             22  had helped my family -- his dad helped my family



             23  many eons earlier.



             24       Q.    Did you ever talk to Brad Balke about the
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              1  liability or lack of liability by the McGuires, the



              2  property owners in the case?



              3       A.    I don't think so.  We were on the Gagnon



              4  case.



              5       Q.    You didn't discuss the McGuires?



              6       A.    There may have been a word or something,



              7  but that's not what he was there for.



              8       Q.    He never gave you an opinion one way or



              9  the other whether the settlement was appropriate?



             10       A.    I don't believe Brad did, no.  Like I



             11  said -- I don't think he did.



             12       Q.    At some point after your accident did you



             13  hire the Daley Disability Law Firm?



             14       A.    Yes.



             15       Q.    Was that for --



             16       A.    I didn't hire.



             17       Q.    I know you're anticipating what I'm



             18  saying.



             19       A.    I was trying to correct myself.  I did



             20  not hire.



             21       Q.    Either way, let me try to get out my



             22  question before you raise any kind of response, just



             23  so she can take down --



             24       A.    Count before I answer.
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              1       Q.    That's a good idea.



              2             Did you ever retain the Daley Disability



              3  Law Firm?



              4       A.    NO.



              5       Q.    Did you have any relationship with Daley



              6  Disability --



              7       A.    Yes.



              8       Q.    -- Law?  Let me finish it before you



              9  answer.  I know you're anticipating what you think



             10  I'm going to say, but it might not come out the way



             11  you think.  Either way, she can't take down both of



             12  us talking over each other.



             13             What relationship did you ever have with



             14  the Daley Disability Law Firm?



             15       A.    They stepped in as a substitute counsel



             16  for the law firm that I did hire.



             17       Q.    You originally hired some other law firm



             18  to represent you in connection with social security



             19  disability?



             20       A.    Yes.



             21       Q.    What was the name of that original law --



             22       A.    The lady's ladies name was



             23  Margaret Bradshaw.



             24       Q.    You terminated your relationship with her
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              1  one way or another?



              2       A.    No.



              3       Q.    Why did Daley Disability Law substitute



              4  in for her?



              5       A.    I was told by -- I have to go back and



              6  look at the communications exactly how it happened,



              7  but I was told that, basically, they are going to be



              8  taking over the hearing part of it.  I don't know



              9  why.  I don't know whether they sub out work.  I



             10  don't know how it works.



             11       Q.    Would it be fair to say that you first



             12  retained Ms. Bradshaw in 2012 sometime?



             13       A.    I'd have to go back and look.



             14       Q.    Is that approximately when you applied



             15  for social security?



             16       A.    It sounds like it.



             17       Q.    The Daley Disability Law Firm came in



             18  sometime in 2012 as well?



             19       A.    I don't know exactly when.  I don't know.



             20       Q.    Would it be 2012 or 2013?



             21       A.    I know that they were there and -- I know



             22  that something had to be signed when we went in for



             23  the hearings.  Margaret Bradshaw had to sign



             24  something for the judge allowing Daley Disability to
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              1  represent me at the hearings.  I don't know when



              2  exactly they got involved.  That's behind the



              3  scenes.  I didn't have anything to do with that.



              4       Q.    Did you file for bankruptcy while your



              5  personal injury case was pending?



              6       A.    Yes.



              7       Q.    When did you file for bankruptcy?



              8       A.    I'd have to look at the paperwork again,



              9  but I don't believe that was until, I want to say,



             10  about eight or nine months, but I'm guessing, after



             11  the McGuire settlement.



             12       MS. WILLIAMS:  The question was what month and



             13  year.



             14  BY THE WITNESS:



             15       A.    I don't know exactly.  I'd have to go



             16  back and look at the paperwork.



             17  BY MR. FLYNN:



             18       Q.    Did you hire a lawyer to represent you in



             19  a bankruptcy?



             20       A.    Yes.



             21       Q.    Who was that lawyer?



             22       A.    David Stretch.



             23       MS. WILLIAMS:  If it helps, we can stipulate to



             24  the date the bankruptcy was filed.
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              1       MR. FLYNN:  That's fine.  I think we've got



              2  some e-mails that may reflect when it was.  I just



              3  wondered if he knew offhand.



              4       MS. WILLIAMS:  I can stipulate, at least, that



              5  it was 2014.



              6  BY MR. FLYNN:



              7       Q.    You filed for bankruptcy while the



              8  Popovich firm was still representing you --



              9       A.    Yes.



             10       Q.    -- in the underlying case, correct?



             11       A.    Yes.



             12       Q.    Sometimes I'll still pause in my question



             13  so if you could please pause before you answer.



             14             In the underlying case you answered



             15  written discovery; is that true?



             16       A.    I believe so.



             17       Q.    Then you later testified at your



             18  deposition January 24, 2013, correct?



             19       A.    If that's the date, yes.



             20       Q.    Ultimately, David Gagnon was also



             21  deposed, true?



             22       A.    Yes.



             23       Q.    Were you present for his deposition?



             24       A.    No.
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              1       Q.    Did Caroline McGuire give a deposition in



              2  that case?



              3       A.    I believe so, yes.



              4       Q.    Were you present for that dep?



              5       A.    No.



              6       Q.    What about Bill McGuire's deposition?



              7       A.    I was not present.



              8       Q.    Did you e-mail back and forth with



              9  Hans Mast a fair amount during the Popovich firm's



             10  representation of you?



             11       A.    By "fair amount," what do you mean?



             12       Q.    Did you regularly e-mail with Hans Mast?



             13       A.    Yes.



             14       Q.    Those e-mail communications have all been



             15  produced in this case?



             16       A.    Yes.



             17       Q.    On to the exhibits.  This will be 1.



             18                  (WHEREUPON, a certain document was



             19                  marked Exhibit No. 1, for



             20                  identification, as of 02/19/2020.)



             21  BY MR. FLYNN:



             22       Q.    Let me show you what's been marked as



             23  Exhibit 1.  These are one set of your Answers to



             24  Interrogatories in our case, the current legal
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              1  malpractice case you filed against the Popovich firm



              2  and Hans Mast.



              3             Do you recognize this document?



              4       A.    Yes.



              5       Q.    We've been providing you with various



              6  copies of the signature page in the case that's been



              7  back and forth between me and your counsel.



              8             I don't, frankly, know if this



              9  verification that's attached is the one that went



             10  with this document, but I'll just ask you, for the



             11  record, if these are your answers, that's your



             12  signature, and that this verification is accurate?



             13       A.    That is my signature on there, yes.



             14       Q.    What was the e-mail address you used



             15  in the communication with Hans Mast?



             16       A.    Primarily it was pdulberg@comcast.net.



             17       Q.    His address was hansmast@comcast.net?



             18       A.    And he switched it to at&t.net.



             19       Q.    Did you use some other e-mail address as



             20  well?



             21       A.    I may have accidentally e-mailed him a



             22  couple of times from a Yahoo account.



             23       Q.    In answering discovery in our case, the



             24  legal malpractice case, did you search through both

�

                                                                    49











              1  of those e-mail accounts of yours?



              2       A.    I no longer have the Yahoo account.



              3       Q.    Did you search through the Comcast



              4  account?



              5       A.    Yes.



              6       Q.    Did you search for PDFs or attachments to



              7  those e-mails that you produced?



              8       A.    Everything that I got, I turned over.  I



              9  had converted the e-mails to PDFs because Comcast



             10  started purging the e-mails after so many years, so



             11  I turned them all into PDFs.



             12       MS. WILLIAMS:  The question was what did you



             13  search in your in box.



             14  BY THE WITNESS:



             15       A.    What did I search?



             16  BY MR. FLYNN:



             17       Q.    Let me ask you a different question.



             18             You produced e-mails in this case?



             19       A.    Yes.



             20       Q.    You turned e-mails into PDFs and sent



             21  them to your lawyer; is that right?



             22       A.    Yes.



             23       Q.    Some of the e-mails I reviewed have an



             24  icon that indicates there was a PDF or some other
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              1  attachment to the e-mail.  Do you understand that?



              2       A.    Yes.



              3       Q.    Did you produce the attachments to each



              4  of the e-mails in this case?



              5       A.    We went through that.  I produced the



              6  attachments that I still had.



              7       Q.    There were some that were not available,



              8  correct?



              9       A.    Yeah.  When I looked at them, 99 percent



             10  of them were already part of some other document



             11  that we turned over.  I think 100 percent of them.



             12       Q.    At some point in time while Hans was



             13  handling your case, did he start to communicate with



             14  you relative to his analysis of the McGuires'



             15  liability in the case?



             16       A.    Yes.



             17       Q.    Did he start to generally advise you that



             18  he didn't believe that there was a strong case for



             19  liability against the McGuires?



             20       A.    Yes.



             21       Q.    Is it fair to say that Hans' opinion was



             22  that the McGuires did not have liability in the case



             23  because they did not control the work that



             24  David Gagnon was doing?
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              1       A.    Yes.



              2       Q.    That's generally a fair summary of Hans'



              3  opinion?



              4       A.    Not quite exactly those words, but yeah.



              5       Q.    The McGuires' liability as property



              6  owners was questionable because based on Hans'



              7  analysis of the evidence, they did not control the



              8  work or the manner of work of David Gagnon on the



              9  date of the accident; is that a fair summary?



             10       A.    Depends on which time he said that.



             11       Q.    Did he say things like that over and over



             12  again?



             13       A.    He did say things like that, yes.



             14       Q.    Again, I don't want to go over the facts



             15  you already testified to with regards to the date of



             16  the accident.  At some point in time was



             17  William McGuire swimming in the swimming pool?



             18       A.    Yes.



             19       Q.    Was that an above ground pool or --



             20       A.    Above ground.



             21       Q.    Was there a fair amount of time during



             22  the day that Mr. McGuire was inside the house



             23  watching television?



             24       A.    Maybe -- he went inside the house for
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              1  probably about 45 minutes before the accident



              2  happened.  I don't know that he was watching



              3  television.



              4       MR. FLYNN:  Let's mark the next exhibit as 2.



              5                  (WHEREUPON, a certain document was



              6                  marked Exhibit No. 2, for



              7                  identification, as of 02/19/2020.)



              8  BY MR. FLYNN:



              9       Q.    Showing you what's been marked as



             10  Exhibit 2, which is an e-mail chain including



             11  e-mails from November 18, 2013, are these e-mails



             12  between you and Hans Mast?



             13       A.    It looks like it, yes.



             14       Q.    I think the time stamps on these e-mails



             15  go from the bottom, which would be page 2, to the



             16  top of the first page, correct?



             17       A.    It's backwards, yes.



             18       Q.    In the original e-mail at 1:28 p.m., did



             19  Hans Mast relay to you a $5,000 settlement offer



             20  from the McGuires?



             21       A.    Which -- where are you at?



             22       Q.    We're on Exhibit 2, which is also labeled



             23  as Bates label POP 181.  At the bottom of the page,



             24  does Hans relay to you a settlement offer for
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              1  $5,000?



              2       A.    Yes.



              3       Q.    He was telling you that the McGuires'



              4  attorney offered to settle the case for $5,000?



              5       A.    Yes.



              6       Q.    Did you have an understanding that that



              7  was a settlement just for the McGuires, not



              8  including David Gagnon?



              9       A.    Yes.



             10       Q.    In the e-mail Hans says, quote, "As we



             11  discussed, they have no liability in the case for



             12  what Dave did as property owners.  So they will



             13  likely get out of the case on a motion at some



             14  point, so my suggestion is to take the $5,000 now."



             15             Is that an accurate reading?



             16       A.    Of that sentence, yes.



             17       Q.    Is it fair to say that he suggested that



             18  you take the $5,000 but didn't force you to take it?



             19       A.    It says, "So my suggestion is..."



             20       Q.    Then did you respond to the e-mail?



             21       A.    Yes.



             22       Q.    Hans replied again at 8:07 p.m. that same



             23  day, right?



             24       A.    Yes.
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              1       Q.    He said, "Paul, whether you like it or



              2  not, they don't have a legal liability for your



              3  injury because they were not directing the work."



              4             Is that right?



              5       A.    Part of it, yes.



              6       Q.    Was my prior summary of Hans' legal



              7  analysis a fair summary in view of these e-mails and



              8  his opinion that he relayed to you?



              9       A.    I think it went further than this, and



             10  other things, but yes.



             11       Q.    As far as these e-mails, I've



             12  accurately --



             13       A.    This e-mail, yes.



             14       Q.    What else did he tell you about the



             15  McGuires and why he didn't think they would be found



             16  liable in the case?



             17       A.    I'm pulling out of memory because I can't



             18  quote which document it's off of.



             19       Q.    That's what we're here for.



             20       A.    I can only give you the gist.



             21       Q.    I'll ask you for the exact language, but



             22  if you don't have it --



             23       A.    At one point he defined what an



             24  independent contractor is for me and he said that
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              1  David was an independent contractor and that the



              2  McGuires weren't liable because they had hired



              3  somebody outside even though it's their own son,



              4  he's an adult, outside to do the work and that they



              5  weren't responsible.



              6       Q.    By the way, how old was David at the time



              7  that this accident occurred?



              8       A.    I'm adding.  If I was 41 -- I don't know



              9  what his birthday is, but I'm assuming he would be



             10  44, 45.



             11       Q.    Is it fair to say that there were two



             12  40-plus-year-olds, a 41- and a 44-year-old trimming



             13  trees with a chainsaw in David's parent's backyard



             14  that day, correct?



             15       A.    I was not using it.  There was one



             16  44-year-old using a chainsaw.



             17       Q.    You, the 41-year-old was holding some



             18  branches for him?



             19       A.    Yes.  Just before the accident, yes.



             20       Q.    Up until this point in time when Hans is



             21  providing this legal analysis to you, you had a fair



             22  number of occasions to interact with lawyers, as



             23  we've discussed today, correct?



             24       A.    At this point, the only lawyer that I
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              1  interacted with was the first one.



              2       Q.    I'm talking about in your lifetime.  You



              3  had a corporate lawyer, you had a criminal lawyer,



              4  another personal injury lawyer --



              5       A.    I didn't hire --



              6       Q.    Let me finish.  You had experience with



              7  lawyers representing you up to this point in time?



              8       A.    Yes.



              9       Q.    Did you have an understanding that



             10  lawyers evaluate cases differently?



             11       A.    Yes.



             12       Q.    And judges evaluate cases differently?



             13       A.    Sure.  That's fair.



             14       Q.    Would it be fair to say that some laws in



             15  our country are clearer and some are open to



             16  interpretation?



             17       A.    I think all of them are.



             18       MS. WILLIAMS:  Objection.  Calls for



             19  speculation.



             20             If you understand the question, you can



             21  answer it.



             22  BY MR. FLYNN:



             23       Q.    Would you say, for example, that the tax



             24  code is a little more clearcut than common law
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              1  that's created by cases and case precedent?



              2       A.    I'm not real familiar with tax law.  I



              3  have accountants for that.



              4       Q.    How about an easier question.  The stop



              5  sign means that you stop, and if you go through it,



              6  it's pretty clear that you're liable for a traffic



              7  violation?



              8       A.    I'll agree with that.



              9       Q.    The legal liability for a property owner



             10  in Illinois might be a little more complicated; is



             11  that a fair statement?



             12       A.    I don't know.



             13       Q.    Would it be fair to say, in your opinion



             14  or your knowledge of the law, the property owner



             15  isn't necessarily liable because somebody is injured



             16  on their property?



             17       A.    Are you talking about what I know now or



             18  what I knew back when this was?



             19       Q.    At any time.



             20       A.    What I know now is in the circumstances



             21  that we were in, they were very liable.



             22       Q.    I'm just asking if -- just because



             23  somebody is injured on a property owner's property,



             24  they are not necessarily liable, correct?  Other
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              1  factors are required too.



              2       MS. WILLIAMS:  I'm going to object for -- he's



              3  not an expert and can't testify to legal analysis.



              4  BY MR. FLYNN:



              5       Q.    As you sit here today, do you know



              6  whether a premises liability case involves multiple



              7  factors to prove liability against the property



              8  owner?



              9       A.    I don't know.  I'd say that's fair.



             10  You're asking the wrong person for that.



             11       Q.    It was Hans' opinion that the McGuires



             12  did not control the work based on the evidence,



             13  correct?



             14       A.    In my opinion?



             15       Q.    That's not what I'm asking.



             16             Was it Hans' opinion --



             17       A.    I can't --



             18       Q.    Let me just finish.



             19             Did Hans tell you that it was his opinion



             20  that the McGuires were not liable because they did



             21  not control the work?



             22       A.    He said that right there, yes.



             23       Q.    Do you believe that he truly felt that



             24  way?  That was his legal opinion?
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              1       A.    Do you want the Monday morning



              2  quarterbacking version or at the time?



              3       Q.    I'm asking if at that time you felt that



              4  he truly believed that the McGuires did not have



              5  liability?



              6       A.    At the time I trusted him, yes.  I hired



              7  him to represent me, and yeah.



              8       Q.    You believed that he was relying his



              9  honest legal opinion to you at that time?



             10       A.    Yes.



             11       Q.    Including on November 18, 2013?



             12       A.    Yes.



             13       Q.    You did not accept the settlement offer



             14  of $5,000 that he relayed to you on that day,



             15  correct?



             16       A.    Correct.



             17       Q.    Did you ultimately meet with Hans to



             18  discuss the settlement offer?



             19       A.    I think it was the day before this, but



             20  I'm not sure.  It was either the day before or the



             21  day after.



             22       MS. WILLIAMS:  I think the question was, did



             23  you meet with him, at all, not the date.



             24
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              1  BY THE WITNESS:



              2       A.    Yes.



              3       MR. FLYNN:  Can we mark this as Exhibit 3,



              4  please.



              5                  (WHEREUPON, a certain document was



              6                  marked Exhibit No. 3, for



              7                  identification, as of 02/19/2020.)



              8  BY MR. FLYNN:



              9       Q.    Showing you what's been marked as



             10  Exhibit 3.  Do you recognize this memorandum?



             11       A.    Yes.



             12       Q.    You may have seen it from the document



             13  production that we made in this case.  This is a



             14  memorandum drafted by Hans Mast, which purportedly



             15  memorializes a meeting that he had with you on



             16  November 20, 2013.



             17             Does this refresh your memory as to when



             18  you met with him or if you met with him?



             19       A.    If he took the memorandum on the same



             20  day, then sure.



             21       Q.    In the memo Hans says, "I met with Paul



             22  and his friend."



             23             Do you see that?



             24       A.    Yes.
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              1       Q.    Did you meet with Hans and some third



              2  person --



              3       A.    Yes.



              4       Q.    -- at or about this time regarding the



              5  case?



              6       A.    Yes.



              7       Q.    Who was that friend?



              8       A.    Tom Kost.



              9       Q.    Who is Tom Kost?



             10       A.    My brother.



             11       Q.    Not that it matters necessarily for



             12  privilege purposes, but can you tell me how Tom Kost



             13  is your brother?



             14       A.    We have the same mom.



             15       Q.    He was with you and observed the meeting



             16  between you and Hans?



             17       A.    Yes.



             18       Q.    The $5,000 settlement offer was



             19  discussed, correct?



             20       A.    Yes.



             21       Q.    At that time did Hans, again, relay his



             22  opinion as to the questionable liability about the



             23  McGuires -- strike that.



             24             Did he relay to you his opinion about the
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              1  questionable nature of the McGuires' liability?



              2       A.    At the meeting with Tom, yes.



              3       Q.    He advised you they maintain they were



              4  not directing Dave's work.  That was the McGuires'



              5  position, correct?



              6       A.    I don't know that he stayed on that at



              7  that meeting.  At different times he gave different



              8  reasons.



              9       Q.    The next line says, "Paul maintains the



             10  McGuires controlled everything that Dave was doing."



             11             Is that an accurate reflection of your



             12  opinion?



             13       A.    Yes.



             14       Q.    As you sit here today, do you know if



             15  that statement is consistent with your own



             16  deposition testimony from the underlying case?



             17       A.    Yes.



             18       Q.    We'll come back to that.  Did you tell



             19  Hans that you wanted to read the depositions of the



             20  McGuires and David Gagnon's depositions?



             21       A.    Say that again.



             22       Q.    Did you tell Paul that you wanted to read



             23  the depositions of the McGuires and Dave Gagnon's



             24  depositions?
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              1       A.    Did I tell Paul?



              2       Q.    I'm sorry.  Did you tell Hans that?



              3       A.    That I wanted to read the McGuires and



              4  David Gagnon's depositions?



              5       Q.    Yes.



              6       A.    Yes, I did.



              7       Q.    What was the purpose of your wanting to



              8  review those depositions?



              9       A.    Hans had told me that what they said in



             10  their depositions meant that they had no liability.



             11       Q.    You wanted to review the testimony to



             12  determine whether you wanted to consider the $5,000



             13  settlement offer; is that correct?



             14       A.    Right.



             15       Q.    Did you do that?



             16       A.    Eventually, yes.



             17       Q.    Before you accepted the offer?



             18       A.    I think so.



             19       Q.    So sometime after this meeting on



             20  November 20, 2013 and before you accepted the



             21  settlement offer on January 29, 2014, did you review



             22  those three deposition transcripts?



             23       A.    I'll correct you.  I did not accept the



             24  offer on January 20th.  I signed a release on
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              1  January 29th.



              2       Q.    Fair point.  Did you read the depositions



              3  between those two dates, November 20, 2013 and



              4  January 29, 2014?



              5       A.    Yes.



              6       Q.    Those are --



              7       A.    I believe I asked him -- I don't know --



              8  it may be a little earlier because I don't know that



              9  I asked him before or after the meeting.  I don't



             10  remember.  I'd have to go back in the e-mails to



             11  give the date.



             12       Q.    Some point in time between those two



             13  dates you read the deps?



             14       A.    I may have asked for them before.  I



             15  don't know without seeing the e-mail.  It was,



             16  roughly, in the last quarter of that year, yes.  Or



             17  the first month.  I don't remember the first time



             18  that I asked to read them.  I don't remember off the



             19  top of my head.



             20       Q.    At any point in time did you ever grant



             21  Hans authority to make a settlement demand in the



             22  case?



             23       A.    No.



             24       MR. FLYNN:  Mark this as Exhibit 4.
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              1                  (WHEREUPON, a certain document was



              2                  marked Exhibit No. 4, for



              3                  identification, as of 02/19/2020.)



              4  BY MR. FLYNN:



              5       Q.    Showing you what's been marked as



              6  Exhibit 4.  This is a copy of the original complaint



              7  in this instant case.  It reflects a filing date of



              8  November 28, 2017.



              9             Is this your original legal malpractice



             10  complaint against the Popovich firm and Hans Mast?



             11       A.    I believe so.



             12       Q.    Did you review and approve the



             13  allegations in this complaint?



             14       A.    For the most part.  I wanted to reword



             15  some things, but the lawyer, they do their thing.



             16       Q.    At the time you were represented by the



             17  Gooch firm is when you filed this lawsuit, correct?



             18       A.    Yes.



             19       Q.    Directing your attention back to



             20  Exhibit 1, if you still have it.  If you could turn



             21  to page 10.



             22             The answer to Interrogatory No. 24



             23  indicates that on November 4, 2013, Mast was granted



             24  authority to investigate a settlement but a specific
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              1  dollar amount was never provided.  Do you see that?



              2       A.    He was verbally granted authority to



              3  investigate, yes.



              4       Q.    Who did you want him to investigate a



              5  settlement with?



              6       A.    The McGuires.



              7       Q.    Just the McGuires or the McGuires and --



              8       A.    He wanted to do it.  I didn't.  I said,



              9  "If you want to look at that, go ahead."



             10       Q.    Did you grant him authority to



             11  investigate a settlement with David Gagnon as well?



             12       A.    I don't know if I did or not, off the top



             13  of my head, but that would have been much later.



             14       Q.    Eventually did you tell Hans that you



             15  would agree to accept the $5,000 settlement offer



             16  from the McGuires?



             17       A.    Eventually did I tell him that?



             18       Q.    Yes.



             19       A.    Yes.



             20       Q.    When did you tell him that?



             21       A.    I want to say just before Christmas in



             22  December of 2013.



             23       Q.    There's no doubt in your mind that you



             24  relayed your acceptance of the $5,000 settlement
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              1  offer to Hans Mast before Christmas Day, which would



              2  be December 25, 2013?



              3       A.    Right.



              4       Q.    Then did Hans mail to you a settlement



              5  release by letter dated January 24, 2014?



              6       A.    I'd like to see the letter, but yeah, I



              7  believe so.



              8       Q.    I believe it's --



              9       A.    I believe he had to mail it a couple



             10  times because I didn't get it.



             11       MR. FLYNN:  Let's mark Exhibit 5.



             12                  (WHEREUPON, a certain document was



             13                  marked Exhibit No. 5, for



             14                  identification, as of 02/19/2020.)



             15  BY MR. FLYNN:



             16       Q.    Showing you what's been marked as



             17  Exhibit 5.  I'll represent to you that this is a



             18  copy of the second amended complaint that you filed



             19  in this case by your new lawyers, your current



             20  lawyers.  If I could direct your attention to



             21  Exhibit D attached to this Exhibit 5.



             22             Is Exhibit D a January 24, 2014 cover



             23  letter from Hans Mast to you enclosing the general



             24  release and settlement agreement from defense
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              1  counsel for Caroline and Bill McGuire?



              2       A.    That's what it says.



              3       Q.    In the letter did he ask you to -- it



              4  looks like it might be a typo.  It says, "Please



              5  release and return it to me in the enclosed



              6  self-addressed stamped envelope at your earliest



              7  convenience."



              8       A.    Right, but I believe it was just a



              9  release -- it was all tied into one.



             10       Q.    This letter is unsigned.  Did you receive



             11  the letter unsigned?



             12       A.    Did I receive this unsigned?



             13       Q.    Yes.



             14       A.    Yes.



             15       Q.    Have you ever seen a signed copy of this



             16  letter?



             17       A.    No.



             18       Q.    If I could direct your attention to the



             19  next page of Exhibit D.  Is that page 1 of the



             20  general release and settlement agreement?



             21       A.    Exhibit D?



             22       Q.    Correct.



             23       MS. WILLIAMS:  Turn the page.



             24
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              1  BY MR. FLYNN:



              2       Q.    Is this what you received attached to the



              3  cover letter?



              4       A.    I don't think so.  Let me see.  Yes, this



              5  looks like it because it's got these things I



              6  remember.



              7       Q.    When did you receive this letter and the



              8  attachment?



              9       A.    I would say I wrote back on January 29th



             10  and I probably got it that day, signed it and sent



             11  it back.



             12       Q.    The copy of the release is also unsigned.



             13  It's attached as exhibit -- part of Exhibit D to



             14  your second amended complaint.



             15             Do you see the signature lines and the



             16  notary signature here that's missing?



             17       A.    Yes.



             18       Q.    Is this the document that you signed and



             19  sent back to Hans Mast?



             20       A.    The document that I signed had my



             21  signature.



             22       Q.    I'm asking if this is the same document



             23  that you signed and sent back to him?



             24       A.    Yes.
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              1       Q.    Right now we don't have a signed copy.  I



              2  don't know that I've seen one in the case.



              3       MS. WILLIAMS:  Can we go off the record for a



              4  second?



              5       MR. FLYNN:  Sure.



              6                  (WHEREUPON, discussion was had



              7                  off the record.)



              8  BY MR. FLYNN:



              9       Q.    Is there any doubt, in your mind, that



             10  Exhibit D is the letter and attachment that you



             11  received from Hans Mast?



             12       A.    No.  I believe that this is it.



             13       Q.    You signed some copy of this release and



             14  sent it back to Hans on January 29; is that correct?



             15       A.    Yes.



             16       Q.    You accepted the settlement offer prior



             17  to Christmas and presumably defense counsel or Hans



             18  drafted the settlement release and then Hans mailed



             19  it to you, correct?



             20       A.    Yes.



             21       Q.    At any point in time from December 25th



             22  until you received this settlement release, did you



             23  contact any lawyer to discuss whether it would be



             24  appropriate to let the McGuires out for 5,000?
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              1       A.    I believe I contacted Hans again.



              2       Q.    Besides Hans, did you talk to anyone



              3  else?



              4       A.    No.



              5       Q.    Was there anything preventing you from



              6  seeking a second opinion from some other lawyer at



              7  that time?



              8       A.    No.



              9       Q.    Directing your attention to Exhibit E



             10  attached to the second amended complaint, the second



             11  amended complaint, again, being Exhibit 5.  Is this



             12  an e-mail from you to Hans on January 29, 2014?



             13       A.    This is the e-mail chain between me and



             14  Hans, yes.



             15       Q.    Down below at the bottom of the page,



             16  January 29 at 10:51 a.m., it appears that you were



             17  questioning Hans regarding some of the language in



             18  the release, including social security disability



             19  check boxes.  Do you see that?



             20       A.    Yes.



             21       Q.    Hans responded to you and then at the top



             22  of the page here at 1:59 p.m. it says, "Okay, it's



             23  signed and in the mail."



             24       A.    Correct.
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              1       Q.    What did you mean by that?



              2       A.    I signed it and mailed it.



              3       Q.    Did you -- where did you mail it from?



              4       A.    My home.



              5       Q.    How did you do that?



              6       A.    Put a stamp on the envelope and put it in



              7  the mailbox, put the flag up and waited for the



              8  mailman.



              9       Q.    Is the mailbox attached to your home or



             10  is it --



             11       A.    It's out on the street.



             12       Q.    You walked down there and you put the



             13  mail -- the envelope in the mailbox, put the flag up



             14  and --



             15       A.    That is correct.



             16       Q.    Your understanding of signing that



             17  release and sending it back to your lawyer was that



             18  you would agree to take the $5,000 settlement,



             19  correct?



             20       A.    Yes.



             21       Q.    Hans didn't deliver the letter to you



             22  personally.  He mailed it to you, correct?



             23       A.    He mailed it to me?



             24       Q.    He mailed it to you.
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              1       A.    Correct.  U.S. mail.



              2       Q.    Do you recall an allegation in your



              3  complaint or amended complaint or second amended



              4  complaint in this case alleging that you were



              5  pressured or alleging undue influence by Hans in



              6  urging you to accept the $5,000 settlement from the



              7  McGuires?



              8       A.    Yes.



              9       Q.    How is it, as you sit here today, can you



             10  tell me how Hans unduly influenced you to accept the



             11  $5,000 settlement offer?



             12       A.    I don't know what Hans was thinking.  How



             13  did I feel influenced?



             14       Q.    Unduly influenced.



             15             Let me put it this way.  He didn't put a



             16  gun to your head?



             17       A.    No.



             18       Q.    He suggested that you take the



             19  settlement?



             20       A.    Correct.



             21       Q.    He didn't force you to take the



             22  settlement?



             23       A.    Correct.



             24       Q.    It was your decision?
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              1       A.    Correct.



              2       Q.    You signed it and you sent it back to him



              3  in the mail?



              4       A.    Yes.



              5       Q.    Aside from your e-mails with Hans on



              6  January 29, did you call him that day?



              7       A.    I believe so.



              8       Q.    Did you also discuss whether it was



              9  appropriate to accept the McGuires' $5,000



             10  settlement offer at that time?



             11       A.    Yes.



             12       Q.    You deliberated on it and decided to take



             13  it, correct?



             14       A.    There wasn't much -- it was take it or



             15  get nothing.



             16       Q.    You had the opportunity to deliberate on



             17  it, correct?



             18       A.    For that day, yeah.



             19       Q.    You had reviewed the transcripts of the



             20  McGuire depositions and David Gagnon's depositions



             21  in order to provide you with some information in



             22  order to determine whether to accept the settlement



             23  offer, correct?



             24       A.    I believe I did try to read those, yes.
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              1       Q.    Did you call Hans or e-mail him and



              2  question him with respect to the evidence, the



              3  testimony contained in those deposition transcripts?



              4       A.    Yes.



              5       Q.    What did you say to him and what did he



              6  say to you?



              7       A.    There were many conversations over the



              8  phone and I'm sure some through e-mails.



              9       Q.    He continued to tell you that it was his



             10  opinion that the liability on the McGuires is



             11  questionable because they did not control



             12  David Gagnon's work that day, correct?



             13       A.    It depends on which time.  Sometimes he



             14  said because they didn't tell them how to squeeze



             15  the trigger.  It depends which time you are talking



             16  about.



             17       Q.    Again, there was nothing preventing you



             18  from seeking a second opinion from some other lawyer



             19  at the time you signed the settlement release and



             20  sent it back to Hans, correct?



             21       A.    From the time I received it, signed it



             22  and sent it back?



             23       Q.    Right.



             24       A.    No.  It was a matter of hours.  I got it
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              1  that morning.



              2       Q.    You decided to mail it that day, right?



              3       A.    He needed it.  He said now or you're not



              4  going to get anything.



              5       Q.    There was nothing preventing you from



              6  seeking the advice of another attorney at that time?



              7       A.    At that time it was time.  It was now or



              8  nothing.



              9       Q.    You were in the comfort of your own house



             10  when you received the letter, correct?



             11       A.    Yes.



             12       Q.    You had the ability to go find another



             13  lawyer and ask them to discuss the case at that



             14  time.  You had done it hundreds of times earlier --



             15  strike that.



             16             After the settlement with the McGuires,



             17  you continued to prosecute the case against Gagnon,



             18  correct?



             19       A.    Yes.



             20       Q.    Did you have an understanding as to what,



             21  if any, insurance coverage he had?



             22       A.    Yes.



             23       Q.    How much was that?



             24       A.    What time frame are you talking about?
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              1       Q.    What was your initial understanding as to



              2  the limits on David Gagnon's insurance coverage?



              3       A.    Hans Mast told me he had $100,000.



              4       Q.    Was that in an e-mail?



              5       A.    There were -- not initially, no, but



              6  later on he reiterated that in e-mails, yes.



              7       Q.    Did you, ultimately, learn that there was



              8  some additional amount of coverage with respect to



              9  Gagnon's policy?



             10       A.    Long after Hans Mast was gone, not part



             11  of the case.



             12       Q.    How much was the coverage?



             13       A.    The Allstate coverage, I believe, was



             14  300,000.



             15       Q.    We'll talk about the settlement later,



             16  but did you ultimately settle the case again Gagnon



             17  for 300,000?



             18       A.    I believe it went to binding mediation.



             19       Q.    Was there an award of $300,000 based on a



             20  high/low agreement?



             21       A.    Yes.



             22       Q.    Is it fair to say that if Hans made a



             23  mistake about the $100,000 in coverage, that that



             24  was corrected and there was never any harm done as a
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              1  result of his --



              2       A.    No.



              3       Q.    Explain to me how you were harmed by the



              4  representation that there was $100,000 in coverage.



              5       A.    You want me to explain?



              6       Q.    Yes.



              7       A.    Had I known the value of the case, I



              8  would have not filed for bankruptcy.



              9       Q.    Explain to me why one has something to do



             10  with the other.



             11       A.    Is my family and me going to dump money



             12  into a black hole that we can't recover or is there



             13  a light at the end of the tunnel where I can pay



             14  them back.



             15       Q.    At the time that you filed for



             16  bankruptcy, had any settlement offer been made from



             17  David Gagnon or his lawyers to you?



             18       A.    At the time of when?



             19       Q.    When you filed for bankruptcy.



             20       A.    I don't think so.  I'd have to check the



             21  dates, but I don't think so.



             22       Q.    As the case was progressing against



             23  David Gagnon, were your doctors deposed?



             24       A.    As the case progressed with David Gagnon,
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              1  I believe they were deposed.  I don't remember.  I'd



              2  have to look at the dates.



              3       Q.    Discovery continued on in the case?



              4       A.    I believe one doctor was deposed after



              5  the McGuire settlement.  I'm not sure, though.



              6       Q.    Did Hans continue to represent you for



              7  some period of time?



              8       A.    Yes.



              9       MR. FLYNN:  I'll have you mark this as



             10  Exhibit 6.



             11                  (WHEREUPON, a certain document was



             12                  marked Exhibit No. 6, for



             13                  identification, as of 02/19/2020.)



             14  BY MR. FLYNN:



             15       Q.    Showing you what's been marked as



             16  Exhibit 6.  Do you recognize this e-mail chain?



             17       A.    Yes.



             18       Q.    This is from September 23, 2014.  If we



             19  go from the bottom up, it appears that Hans said to



             20  you that he wanted to give you the option of finding



             21  other counsel at this point if you really want to



             22  take the case to trial, which I think ultimately



             23  will be necessary.  Correct?



             24       A.    Are we at "before I proceed" or "that's
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              1  the very reason"?



              2       Q.    "That's the very reason."



              3             Is it fair to say he was suggesting you



              4  find another counsel in the case at that point?



              5       A.    Yes.



              6       Q.    He also said, "I just do not believe



              7  strongly that defense counsel will offer much in the



              8  way of settlement."



              9             Do you see that?



             10       A.    Yes.



             11       Q.    That's his opinion regardless of what he



             12  believed the coverage limits to be; is that a fair



             13  statement?



             14       A.    Yes.



             15       Q.    You responded to him, he responded to you



             16  and then you wrote an e-mail to him at 8:25 p.m.



             17  that night?



             18       A.    Okay.



             19       Q.    Do you see that?  Did you say, "First,



             20  I'm sorry that I'm not a better witness to help



             21  prove David cut me with a chainsaw"?



             22       A.    Yes.



             23       Q.    Did you start to look for other lawyers



             24  to help you in your case against Gagnon at that
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              1  point in time?



              2       A.    I believe I did, that summer.  This is



              3  fall, September.



              4       Q.    You had already started looking for new



              5  lawyers?



              6       A.    I believe that Hans had told me to start



              7  looking for a new lawyer in April of that year.



              8       Q.    Did he say why?



              9       A.    We'd have to read his thing.  He says



             10  why.



             11       Q.    Do you recall why he said that to you?



             12       A.    He did not feel that the case was



             13  provable against David.  He did not feel the value



             14  of the case was worth it.  He did not feel --



             15  actually, this is 2014.  The dates are rough.



             16       Q.    He thought the case against David was



             17  difficult, correct?



             18       A.    Yes.



             19       Q.    Have you ever described the case as a he



             20  said, she said with respect to the facts of the



             21  accident?



             22       A.    He described that to me many times.



             23       Q.    Have you also --



             24       A.    And I used that back, yes.
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              1       Q.    Have you ever described this case as a he



              2  said, she said case?



              3       A.    I may have.  I don't know.



              4       Q.    It is your word against David Gagnon's as



              5  to what happened and whose fault it was that day?



              6       A.    That's what Hans explained to me as what



              7  the problem was.



              8       Q.    Did you ever describe the accident as a



              9  he said, she said?



             10       A.    I don't think I called David a "she said"



             11  or me a "she said."  I don't know.  Right here I do.



             12       Q.    What do you say there?



             13       A.    I said, "I'm sorry that I'm not a better



             14  witness to help prove David cut me with a chainsaw."



             15       Q.    He was denying that he even cut you,



             16  correct?



             17       A.    No, he never denied that.



             18       Q.    What was your reason for writing this



             19  sentence in that way?



             20       A.    Because Hans said that he believed David



             21  over me.



             22       Q.    With respect to what fact at issue?



             23       A.    His deposition versus mine.  He said that



             24  I didn't make a good witness.
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              1       Q.    With respect to what points?



              2       A.    All of it.  He was dumping me and he was



              3  coming up with his own excuses.



              4       Q.    You and David were the only ones that



              5  witnessed this accident?



              6       A.    Correct.



              7       Q.    Based on your understanding of how the



              8  evidence came out in the case, would you agree that



              9  there were differences with respect to the version



             10  of events?



             11       A.    Oh, yeah.



             12       Q.    There were differences between what he



             13  said happened and what you said happened?



             14       A.    Oh, definitely.



             15       Q.    Would it be fair to say, then, it would



             16  be up to the trier of fact, whether it be a judge or



             17  a jury, to determine who they believed?



             18       MS. WILLIAMS:  Objection.  Calls for a legal



             19  conclusion.



             20             You can answer, if you understand.



             21  BY THE WITNESS:



             22       A.    I believe it would be up to a judge or



             23  jury, sure.



             24
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              1  BY MR. FLYNN:



              2       Q.    At the bottom of Exhibit 7 you say,



              3  "Bottom line Hans... do the best you can with what



              4  you got."



              5             I'm sorry.  I didn't mark this one yet.



              6  My apologies.



              7                  (WHEREUPON, a certain document was



              8                  marked Exhibit No. 7, for



              9                  identification, as of 02/19/2020.)



             10  BY MR. FLYNN:



             11       Q.    Showing you what's been marked as



             12  Exhibit 7.  Is this an e-mail chain between you and



             13  Hans?



             14       A.    I don't think it's a chain.  I think it's



             15  one.



             16       Q.    Point is well taken.  It's you writing to



             17  Hans?



             18       A.    Yes.



             19       Q.    At the bottom it sounds like you had been



             20  in the hospital with a migraine and then you wrote,



             21  "Bottom line, Hans... do the best you can with what



             22  you got."



             23       A.    Yes.



             24       Q.    What did you mean by that?
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              1       A.    He wanted to settle, and I can tell you



              2  right now this letter was written after a very



              3  traumatic experience and -- let me read it and



              4  refresh myself.  I'm melting down in this letter.



              5       Q.    You said after a traumatic experience.



              6  Are you referring to the bankruptcy filing from that



              7  day?



              8       A.    That, in combination with migraines, yes.



              9       Q.    David Stretch was your lawyer that filed



             10  bankruptcy for you?



             11       A.    Yes.



             12       Q.    Did you meet with Mr. Stretch and discuss



             13  the bankruptcy process before you hired him?



             14       A.    Yes.



             15       Q.    How long did you meet with him?



             16       A.    I think I asked about it.  I don't know.



             17  It may have been a couple of months or a couple



             18  weeks before it got filed.  I wanted to learn about



             19  it.



             20       Q.    Did you, ultimately, list the case



             21  against David Gagnon as an asset in your bankrupt



             22  filing?



             23       A.    Yes, I did.



             24       Q.    Is that why the bankruptcy trustee became
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              1  involved with the binding mediation?



              2       A.    Yes.



              3       Q.    Did you ever meet the bankruptcy trustee?



              4       A.    Yes.  The first one.



              5       Q.    What was the name of that person?



              6       A.    The first one was Heeg was her last name.



              7  H-e-e-g, I think.



              8       Q.    Again, we established that Brad Balke



              9  became your lawyer in the case on March 19, 2015,



             10  correct?



             11       A.    Yes.



             12       Q.    Is it fair to say that your relationship



             13  with Hans Mast was deteriorating over the fall and



             14  beginning of the winter of 2015?



             15       A.    I would say it had been deteriorating



             16  long before that.  You can see from the last exhibit



             17  I'm melting down and it was already started



             18  deteriorating.



             19       Q.    By the time you drafted Exhibit 7, had



             20  you talked to other lawyers about taking your case?



             21       A.    I have to go back and look, but probably.



             22  If he told me to look at other lawyers in April



             23  before this, yes.



             24       Q.    How many lawyers would you say you talked
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              1  to between April and the time you drafted this



              2  e-mail on September 26?



              3       A.    I couldn't count that high, probably.



              4       Q.    Quite a few?



              5       A.    Yeah.



              6       Q.    Did any of them take your case?



              7       A.    No.



              8       MR. FLYNN:  Mark this as Exhibit 8.



              9                  (WHEREUPON, a certain document was



             10                  marked Exhibit No. 8, for



             11                  identification, as of 02/19/2020.)



             12  BY MR. FLYNN:



             13       Q.    Showing you what's been marked as



             14  Exhibit 8.  Is this an e-mail from you to Hans Mast?



             15       A.    Yes.  It's an e-mail chain, yes.



             16       Q.    On February 22, 2015 at 7:42 p.m. you



             17  wrote to Hans, correct?



             18       A.    Yes.



             19       Q.    Halfway down in that e-mail message you



             20  said, quote, "Now I'm left wondering... how hard it



             21  is to sue an attorney?"



             22       A.    That is true.



             23       Q.    You wrote that?



             24       A.    Yes.
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              1       Q.    The next line you wrote, "And yes, I am



              2  and have been looking for someone who will take this



              3  case..."



              4       A.    That is not in reference to suing the



              5  attorney.  That was in reference to the Gagnon case.



              6       Q.    What did the reference to suing an



              7  attorney mean?



              8       A.    That was me being angry.



              9       Q.    With Hans?



             10       A.    Yes.  I was seeing red.



             11       Q.    You're suggesting that you may sue him?



             12       A.    Yeah.  I didn't know that I could.  I'm



             13  wondering about it.



             14       Q.    You, basically, made a threat, whether it



             15  be a veiled threat or an overt threat to sue him,



             16  correct?



             17       A.    Yes.



             18       Q.    You, ultimately, sued him for legal



             19  malpractice, right?



             20       A.    Yes.



             21       Q.    Is that what you had in mind when you



             22  wrote this?



             23       A.    No.  This was about dropping Gagnon.  The



             24  malpractice is about dropping the McGuires.
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              1       Q.    This --



              2       A.    We're talking -- this is 2015.



              3       Q.    In this 2015 e-mail you are suggesting to



              4  Hans that you may sue him because of the McGuire



              5  settlement; is that right?



              6       A.    No.



              7       Q.    Then what is it that you're saying to



              8  him?



              9       A.    That if he damaged the Gagnon case, I



             10  didn't know if he did or didn't, and I'm threatening



             11  because I'm angry.  You can see, again, I'm melting



             12  down here.  These are emotional outbursts, I guess.



             13       Q.    Moving up the page a little bit also on



             14  February 22, 2015 at 8:14 p.m., you say, "To be



             15  honest, you took this case knowing it was my word



             16  versus his."



             17       A.    Yes.



             18       Q.    He said, he said, right?



             19       A.    Yes.



             20       Q.    Is that a fair characterization of the



             21  case, your word against David's?



             22       A.    That's how Hans kept describing it.



             23  That's the way I put it back to him, yes.



             24       Q.    You didn't correct him or dispute his
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              1  characterization, did you?



              2       A.    No.  I used his characterization.



              3       Q.    You agreed with it?



              4       A.    He said -- how did it go?  We had



              5  conversations between these e-mails on the phone.



              6  Then we would hang up and I would get angry and type



              7  it in an e-mail, type whatever it was that bothered



              8  me so he had it.



              9       Q.    Let me ask another question, if that's



             10  okay.



             11             Did you ever correct Hans if he called



             12  this a he said, he said case?  Did you ever say it's



             13  more than that?



             14       A.    Do I ever say it's more than that?



             15       Q.    Did you ever correct him?  If he said



             16  it's a he said, he said case, did you say no, that's



             17  not right?



             18       A.    He said there's no witnesses.  I said,



             19  "I'm a witness."



             20       Q.    You're one of the hes.  It's your word



             21  against David Gagnon's, as you said in this e-mail?



             22       A.    Yes.



             23       MR. FLYNN:  If I could have you mark that as



             24  Exhibit 9.
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              1                  (WHEREUPON, a certain document was



              2                  marked Exhibit No. 9, for



              3                  identification, as of 02/19/2020.)



              4  BY MR. FLYNN:



              5       Q.    Exhibit 9, is that Brad Balke's



              6  substitute appearance that was filed on March 19,



              7  2015 in the case against Gagnon?



              8       A.    It looks like it, yes.



              9       Q.    Back to Exhibit 5, which is the second



             10  amended complaint.  If I could direct your attention



             11  to Exhibit F.  This appears to be a more complete



             12  copy of another e-mail we just talked about.  Is



             13  Exhibit F more of the February 22, 2015 e-mail



             14  chain?



             15       A.    I'm not sure if that's separate or the



             16  same.  Oh, it looks like it.



             17       Q.    At 7:20 p.m. Hans wrote to you and said,



             18  "Paul, I can no longer represent you in the case.



             19  We obviously have differences of opinion as to the



             20  value of the case."



             21             Right?



             22       A.    Yes.



             23       Q.    He says, "I've been telling you over a



             24  year now the problems with the case and you just
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              1  don't see them."



              2             Correct?



              3       A.    That's what it says.



              4       Q.    Obviously, a difference of opinion,



              5  right?



              6       A.    Yes.  Are you talking about difference of



              7  opinion as to the value or difference of opinion of



              8  the problems within the case?



              9       Q.    Let's go on.  He says, "You keep telling



             10  me how injured you are and completely ignore that it



             11  doesn't matter if you passed away from the accident



             12  because we still have to prove that the defendant



             13  was at fault.  While you think it is very clear, it



             14  is not.  My guess is that seven out of ten times you



             15  will lose the case outright.  That means zero.



             16  That's why I've been trying to convince you to agree



             17  to a settlement.  You clearly do not want to."



             18             Did I accurately read that?



             19       A.    Just that part of that paragraph, yes.



             20       Q.    So Hans is telling you that in his



             21  opinion your case against Gagnon you're going to



             22  lose it seven out of ten times, correct?



             23       A.    In this one, yes.



             24       Q.    He's acknowledging that you may have a
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              1  chance.



              2       A.    I think later on he says nine out of ten.



              3       Q.    In this e-mail he says seven out of ten



              4  you will lose.



              5       A.    Yes.



              6       Q.    He's recognizing three times out of ten



              7  you may win, right?



              8       A.    I don't know what Hans is thinking.



              9       Q.    Is that what he said?



             10       A.    He says seven out of ten times you lose.



             11       Q.    You understood that there are risks in



             12  taking the case to trial that you could lose?



             13       A.    There are unforeseen risks, yes.



             14       Q.    There are always risks, period, in taking



             15  a case to trial?



             16       A.    Yes.



             17       Q.    Before you hired Brad Balke and after



             18  Hans told you he couldn't represent you, did you



             19  talk to any other lawyers about taking your case?



             20       A.    Yes.



             21       Q.    How many?



             22       A.    I can't tell you.  A lot.



             23       Q.    Did any of them tell you that they



             24  wouldn't take the case because they didn't think you
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              1  could prevail against Gagnon?



              2       A.    No.



              3       Q.    Not one?



              4       A.    No.



              5       Q.    What are the names of any of the lawyers



              6  you talked to about taking your case over from



              7  Popovich?



              8       A.    I can't tell you without looking at



              9  documents who it was and what date it was, what it



             10  was between these two.



             11       Q.    I don't think documents I produced would



             12  help you in that regard.



             13             I'll just ask you based on your memory



             14  the names of any lawyers you met with from the time



             15  Hans wrote this February 22 e-mail --



             16       A.    I believe --



             17       Q.    Let me finish.



             18       A.    I believe --



             19       MS. WILLIAMS:  He has not finished his



             20  question.



             21       THE WITNESS:  Sorry.



             22  BY MR. FLYNN:



             23       Q.    From the time that Hans wrote this



             24  February 22 e-mail and the time that Brad Balke
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              1  enters an appearance on March 19.  Just the name of



              2  any lawyer you --



              3       A.    I believe that Sal Ferris that I was



              4  talking about was one of the lawyers that I talked



              5  to.



              6       Q.    You're not sure?  You believe that he



              7  was?



              8       A.    In between this time and this time?



              9       Q.    Yes.



             10       A.    I believe it's right around then.



             11       Q.    What type of law practice does Sal Ferris



             12  have?



             13       A.    I believe personal injury.



             14       Q.    Did you ever talk to him about taking



             15  your case before that date?



             16       A.    Before the date of this e-mail?



             17       Q.    Yes.



             18       A.    I'd have to look at it.



             19       Q.    He wasn't one of the original attorneys



             20  that you spoke with at the beginning of the case?



             21       A.    No.



             22       Q.    Fair to say once Balke entered his



             23  appearance on March 19, 2015 that Mast and Popovich



             24  were no longer your attorneys, correct?
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              1       A.    When Balke enters his appearance?



              2       Q.    Yes.



              3       A.    I would believe that, yes.



              4       Q.    They were terminated and Balke stepped



              5  in?



              6       A.    Yes.



              7       Q.    Can you tell me how the binding mediation



              8  which proceeded on December 8, 2015 evolved and came



              9  to be.



             10       A.    I was ordered into it from a bankruptcy



             11  court.



             12       Q.    Why is that?



             13       A.    I believe that the trustee put a motion



             14  up.  I don't know who did it.  I assume it was the



             15  trustee and the court ordered that it be put into



             16  binding mediation.



             17       Q.    Did you appear at the mediation?



             18       A.    Yes.



             19       Q.    Do you recall the name of the mediator?



             20       A.    Not off the top of my head, no.



             21       Q.    One of the exhibits to your second



             22  amended complaint indicates it was retired Judge



             23  James Etchingham.



             24       A.    That sounds familiar.
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              1       Q.    Do you recall how long the mediation



              2  lasted?



              3       A.    All day.



              4       Q.    Do you know if the parties submitted



              5  mediation briefs or statements to the judge?



              6       A.    I believe both sides submitted a whole



              7  bunch of things.



              8       Q.    The Boudins represented you in this



              9  mediation?



             10       A.    Yes.



             11       Q.    Because you had fired Balke by this



             12  point?



             13       A.    Oh, yes.



             14       Q.    Directing your attention, again, to



             15  Exhibit 5, the second amended complaint and Exhibit



             16  G.  Exhibit G is, apparently, a memorialization of



             17  the mediation award.  Do you see that?



             18       A.    It's how the judge decided to break it



             19  down, yes.



             20       Q.    Do you see that there's an award for



             21  future medical expenses of $200,000?



             22       A.    Yes.



             23       Q.    Since that date of December 8, 2015, have



             24  you received any medical treatment relative to your
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              1  injuries --



              2       A.    Yes.



              3       Q.    Let me finish.  Strike the question.



              4             Since that date, December 8, 2015, have



              5  you received any medical treatment for your injuries



              6  incurred on January 28, 2011?



              7       A.    You're asking since the date of the



              8  binding mediation?



              9       Q.    That's right.



             10       A.    Yes.



             11       Q.    What medical treatment have you received?



             12       A.    I do an ongoing with the neurologist for



             13  the dystonia.



             14       Q.    That's in your right arm?



             15       A.    Yes.



             16       Q.    Have you calculated the medical bills



             17  that you've incurred since that day?



             18       A.    No, I have not.



             19       Q.    Are they anywhere near $200,000?



             20       A.    It depends if you calculate with or



             21  without insurance.  I know what I pay, but then I



             22  have to pay for the insurance that pays for that.



             23       Q.    How much have you paid out of pocket



             24  since that date for medical treatment on your arm?
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              1       A.    I don't know, offhand.



              2       Q.    Was there any doctor that opined that you



              3  would require $200,000 in future medical expenses?



              4       A.    I believe so.



              5       Q.    Who was that?



              6       A.    I believe that was Dr. Patel.  I don't



              7  know that she said $200,000.  She was the doctor



              8  that was handling it at the time.



              9       Q.    Did you discuss your injury with the



             10  mediator at the mediation?



             11       A.    He did ask me a few questions.



             12       Q.    How much time did you spend with him?



             13       A.    On and off.  He would come in and ask me



             14  questions and then go away and then come in and



             15  would ask me questions and then go away.



             16             I don't remember which one was the



             17  mediator, which one was the Allstate adjuster, which



             18  one was the -- I don't remember.



             19       Q.    You're not sure which one was the



             20  mediator?



             21       A.    They came in and they said they are going



             22  to ask you some questions and I answered them.



             23       Q.    As you sit here today, you don't know how



             24  much face time you had with the mediator that day?
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              1       A.    I don't remember the face of which one is



              2  which.



              3       Q.    Did the issue of lost wages ever come up?



              4       A.    At the mediation with me?



              5       Q.    Yes.



              6       A.    I don't remember.



              7       Q.    Did you ever make a claim of lost wages



              8  of $250,000?



              9       A.    I may have.



             10       Q.    Do you know what that was based on?



             11       A.    Yeah.



             12       Q.    What is that based on?



             13       A.    Past and future.



             14       Q.    What past wages had you ever earned that



             15  could lead to an award of $250,000?



             16       A.    To me, that's not a very high number.  I



             17  think I asked for more than that.  It would be an



             18  average over a certain number of years plus benefits



             19  and that's all lost.



             20       Q.    Would it be fair to say that your income



             21  would be accurately reflected in the tax returns



             22  you've produced in this case, so I don't want to ask



             23  you about each one of them?



             24       A.    I would say my personal income, yeah.
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              1       Q.    Have you filed personal tax returns since



              2  2015?



              3       A.    Tried.



              4       Q.    I didn't ask you if you tried.



              5       A.    No.  They won't let me.  They said I



              6  don't make enough anymore.



              7       MR. FLYNN:  I believe the next exhibit is 10.



              8                  (WHEREUPON, a certain document was



              9                  marked Exhibit No. 10, for



             10                  identification, as of 02/19/2020.)



             11  BY MR. FLYNN:



             12       Q.    I'm handing you what's been marked as



             13  Exhibit 10.  This is a six-page binding mediation



             14  agreement.  The copy I have is unsigned.



             15             Do you recognize this as the mediation



             16  agreement that governed your December 8, 2016



             17  mediation?



             18       A.    Yes.



             19       Q.    If I could direct your attention to --



             20  first, let me ask you.



             21             Do you know why the bankruptcy trustee or



             22  the bankruptcy court ordered binding mediation as



             23  opposed to nonbinding?



             24       A.    I have no idea.
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              1       Q.    On page 4, section F, subsection B -- I'm



              2  sorry, 1B.  It says, "The parties agree that for



              3  this mediation the minimum award to Paul Dulberg



              4  will be $50,000.  Also, the maximum award to



              5  Paul Dulberg will be $300,000."



              6             Do you see that?



              7       A.    Yes.



              8       Q.    Do you know why the parties agreed to



              9  this high/low agreement?



             10       A.    No.



             11       Q.    Do you recall alleging in your original



             12  complaint against Popovich that there was a high/low



             13  agreement?



             14       A.    There is.  There was.



             15       MS. WILLIAMS:  Can you repeat the question,



             16  please.



             17                  (WHEREUPON, the record was read by



             18                  the reporter as requested.)



             19  BY THE WITNESS:



             20       A.    I don't know.  I'd have to read it.



             21       MS. WILLIAMS:  I asked her to read it.  And you



             22  had answered it previously.



             23  BY MR. FLYNN:



             24       Q.    Directing your attention back to
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              1  Exhibit 4, which is the original complaint in this



              2  case.  Page 4, paragraph 16.



              3       A.    Okay.



              4       Q.    There's a sentence that begins with,



              5  "Unfortunately, a high/low agreement had been



              6  executed by Dulberg reducing the maximum account he



              7  could recover to $300,000 based upon the insurance



              8  policy available."



              9             Do you see that?



             10       A.    Yes.



             11       Q.    It's not your position or testimony that



             12  Popovich had anything to do with the high/low



             13  agreement?



             14       A.    That was a mistake in there.  No.



             15       Q.    You would agree that Popovich had nothing



             16  to do with the high/low agreement?



             17       A.    I believe that events that unfolded the



             18  way they did was due to Hans Mast's initial



             19  assessment of the value of the case.



             20       Q.    Let me ask it a different way.



             21             Did Popovich have any idea that this



             22  high/low agreement existed when it was entered into?



             23       A.    I don't know.



             24       Q.    Do you have any reason to believe that he
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              1  did?



              2       A.    I don't know.  I don't know how much the



              3  Boudins were in contact with them because they



              4  worked together.  I don't know.



              5       Q.    What do you mean, "they worked together"?



              6       A.    They worked together on all different



              7  cases.  That's a small county out there.



              8       Q.    Did you ever write to Hans and accuse



              9  Popovich of having a conflict of interest because he



             10  may have gone to high school with David Gagnon?



             11       A.    I did learn that.



             12       Q.    Do you believe the fact that someone went



             13  to high school with another person may give rise to



             14  a conflict of interest in a lawsuit?



             15       A.    I was shooting in the dark and guessing



             16  why they didn't see this as a viable case.



             17       Q.    Do you think that was appropriate to send



             18  to your lawyer at the time?



             19       A.    When you're wondering why they are doing



             20  what they are doing and you learn that and they were



             21  pretty much in the same class and they all knew each



             22  other and it's a small town, let me ask you, are you



             23  friends with the guy I'm suing?  That's an



             24  appropriate question.

�

                                                                   105











              1       Q.    You didn't say that.  You asked if they



              2  went to school together.



              3       A.    Correct.



              4       Q.    Popovich did not enter into this high/low



              5  agreement on your behalf, correct?



              6       A.    Popovich, no.



              7       Q.    When I say "Popovich," I mean generally



              8  the Popovich firm and your lawyers.



              9       A.    This was years later.  No.



             10       Q.    They had nothing to do with it, right?



             11       A.    I wouldn't say anything to do with it.



             12       Q.    Withdrawn.



             13             Who drafted this high/low agreement



             14  that's contained in the mediation agreement?



             15       A.    I'm not sure who drafted it.



             16       Q.    Would it have been either the mediator,



             17  the bankruptcy trustee, your lawyers or the defense



             18  attorneys?



             19       A.    I assume that this would have been an



             20  agreement of all of them.



             21       Q.    You don't think Popovich had anything to



             22  do with drafting this high/low agreement, do you?



             23       A.    I don't know that he did or didn't.



             24       Q.    Do you have any reason to believe that he
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              1  did?



              2       A.    At this point, no.



              3       Q.    Continuing on in Exhibit 4.  Directing



              4  your attention to the bottom of page 4,



              5  paragraph 10.



              6       A.    Exhibit 4.  Say it again.



              7       Q.    The bottom of page 4, paragraph 20.  This



              8  is your complaint against Popovich and Mast.



              9       A.    This has been amended since then.



             10       Q.    I understand.  Paragraph 20 reads,



             11  "Following the execution of the mediation agreement



             12  with the high/low agreement contained therein and



             13  the final mediation award, Dulberg realized for the



             14  first time that the information Mast and Popovich



             15  had given Dulberg was false and misleading and that,



             16  in fact, the dismissal of the McGuires was a serious



             17  and substantial mistake."



             18             Do you see that?



             19       A.    Yes.



             20       Q.    Can you tell me, as you sit here today,



             21  what false and misleading information did Mast and



             22  Popovich give you?



             23       A.    That I realized on the day of the --



             24  following the execution of the mediation agreement?
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              1       Q.    Correct.



              2       A.    The liability of the McGuires.



              3       Q.    What was false about it?



              4       A.    What made them liable and what didn't.



              5       Q.    What is it you learned to dispute what



              6  you were told?



              7       A.    I learned from a reliability expert that



              8  had the report there that day that the McGuires



              9  provided the tools which made Gagnon an agent of the



             10  McGuires.  He was working at their behest.



             11       Q.    Who was this liability expert?



             12       A.    What's his name?



             13       Q.    He's a doctor?



             14       A.    Yes.



             15       Q.    Continue on with that paragraph.



             16  "Following mediation, Dulberg was advised to seek an



             17  independent opinion from an attorney handling legal



             18  malpractice matters and received that opinion on or



             19  about December 16, 2016."



             20             Do you see that allegation?



             21       A.    Yeah.



             22       Q.    Who advised you to seek an independent



             23  opinion from an attorney handling legal malpractice



             24  matters?
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              1       A.    I believe that was Boudin.



              2       Q.    You believe that or you know that?



              3       A.    I know that.



              4       Q.    You alleged it in this complaint so it's



              5  important that we know who that was.



              6       A.    Yes, that was Boudin.



              7       Q.    Boudin told you to seek an independent



              8  opinion from an attorney that handles malpractice



              9  matters?



             10       A.    Yes.



             11       Q.    It says you received that opinion on or



             12  about December 16, 2016.



             13       A.    Yes.



             14       Q.    That's separate and apart from any



             15  opinion you may have received from a liability



             16  expert, a doctor, an expert on chainsaws?



             17       A.    Yes.



             18       Q.    Who was the lawyer that you received a



             19  legal opinion from on December 16, 2016?



             20       A.    I believe that would be Thomas Gooch.



             21       Q.    The drafter of this complaint?



             22       A.    I'd have to look at the dates because I



             23  think -- December 8th was the mediation; is that



             24  right?
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              1       Q.    Correct.



              2       A.    So the 16th would sound about right to be



              3  meeting with Gooch, but I can get that date.



              4       Q.    You met with Gooch --



              5       A.    Soon, within weeks.  It was quick.



              6       Q.    Now that the door has been opened, you



              7  fired Gooch in this case, correct?



              8       A.    Yes.



              9       Q.    He drafted this complaint and he's also



             10  the one that gave you an opinion about legal



             11  malpractice liability on the part of my clients?



             12       A.    Yes.



             13       Q.    What is it that he told you on



             14  December 16, 2016?



             15       MS. WILLIAMS:  Objection.  I don't think we've



             16  waived that privilege, but -- can we go off the



             17  record for a second?



             18       MR. FLYNN:  I don't want to go off the record.



             19  I've asked this interrogatory in about five



             20  different ways and it hasn't been answered



             21  appropriately.



             22             The allegation was made in the complaint.



             23  That's why I drafted the interrogatory the way I



             24  did.  I don't think that there's been a square
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              1  answer to it.  This is clear that you're talking



              2  about a legal opinion.



              3  BY THE WITNESS:



              4       Q.    Is this the same wording as we have in



              5  the current complaint?



              6  BY MR. FLYNN:



              7       Q.    It's not exactly.



              8       A.    What would this be valid for, then?



              9       Q.    You've raised a response to a statute of



             10  limitations defense in this case and placed your



             11  knowledge of the malpractice and the date of



             12  incurring of an injury at issue.



             13             Because your discovery of malpractice has



             14  been placed at issue, it's our position that you've



             15  waived privilege anyhow with respect to this



             16  conversation on December 16, 2016.



             17       A.    I'm not sure --



             18       MS. WILLIAMS:  There's not a question pending.



             19  I'm going to make a standing objection as to



             20  privilege with Gooch.



             21             If we can agree that that objection will



             22  stand, we can go through this line of questioning



             23  and then if we need to later, have a judge determine



             24  whether or not that line of questioning is
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              1  admissible.  Are you agreeable to that?



              2       MR. FLYNN:  I'm agreeable to continuing on for



              3  a few minutes.  I want to explore.  I'll try to lay



              4  foundation for -- to confirm this wasn't anyone



              5  else, for starters.  Why don't we continue on and if



              6  you need to raise it again, we can talk.



              7       MS. WILLIAMS:  Otherwise, I'm just going to



              8  raise it to every single question you ask.  I just



              9  don't want to have to continue to make the objection



             10  as to -- if questions are asked about advice given



             11  by a legal malpractice attorney, I'm going to raise



             12  an objection as to that.



             13       MR. FLYNN:  Okay.  But this is why we had the



             14  201K conferences, multiple 201K conferences.  It was



             15  made clear, to me, that there was a waiver with



             16  respect to subsequent counsel.



             17       MS. WILLIAMS:  Tom Gooch isn't subsequent



             18  counsel.



             19       MR. FLYNN:  The allegation has been made in



             20  this complaint and apparently this is subsequent



             21  counsel subsequent to my client's representation.



             22       MS. WILLIAMS:  It is a different case.  It's



             23  not subsequent counsel in the underlying case.  It's



             24  a new case.
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              1       MR. FLYNN:  We'll get to the interrogatory in a



              2  few minutes.  I'll pull that out.



              3  BY MR. FLYNN:



              4       Q.    Let me ask you.  Is there any other



              5  attorney besides Mr. Gooch that gave you an opinion



              6  that's referenced here on December 16?



              7       A.    No one that isn't privileged.



              8       Q.    Could it have been anyone else?



              9       A.    No.



             10       Q.    So Gooch is the only person that's being



             11  referenced here in this allegation that's in your



             12  complaint that's a public record?



             13             I'm not asking you right now what the



             14  opinion is.  I'm going to do that later.  I'm asking



             15  you who gave it to you.  It's not anyone besides



             16  Mr. Gooch, correct?



             17       A.    Yes.  It was Thomas Gooch.



             18       Q.    He drafted the very complaint that that



             19  allegation is contained in?



             20       A.    Yes.



             21       Q.    Dr. Landford was the liability expert



             22  that you referenced earlier, correct?



             23       A.    Yes.



             24       Q.    Back to the allegation that Gooch and --
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              1  that Popovich and Mast provided you false and



              2  misleading information.  That information was simply



              3  their legal opinion on the McGuires' liability;



              4  isn't that correct?



              5       A.    No.  There was nothing simple about that.



              6  That's a very complex series of things that go all



              7  the way back to before the McGuire settlement.



              8       Q.    They didn't lie to you, did they?



              9       A.    It depends on how you define lie.



             10       Q.    How do you define lie?



             11       A.    If you know better and you say something



             12  else, that's a lie.  Omission is a lie.



             13       Q.    Did they provide you with anything other



             14  than a legal opinion as to the McGuires' liability?



             15       A.    Yes.  They provided me with case laws.



             16  They provided me with all different stuff.  Yes.



             17       Q.    Whatever the advice that was given to you



             18  on December 16, 2016, you felt that you were mislead



             19  by Popovich and Mast at that point in time, correct?



             20       A.    At that point in time it was confirmed to



             21  me that I had a valid case against Popovich.



             22       Q.    You had a valid malpractice case against



             23  Popovich?



             24       A.    Yes.  I did not know before that.
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              1       Q.    As of December 16, 2016?



              2       A.    Yes.



              3       Q.    Why is it that you didn't file that



              4  lawsuit until nearly a year later on November 28,



              5  2017?



              6       A.    I believe because Thomas Gooch had some



              7  health issues and then his wife had some health



              8  issues.  It took a while.



              9                  (WHEREUPON, a certain document was



             10                  marked Exhibit No. 11, for



             11                  identification, as of 02/19/2020.)



             12  BY MR. FLYNN:



             13       Q.    I'm handing you what has been marked as



             14  Exhibit 11.  This is one set of your supplemental



             15  Answers to Interrogatories.



             16             First, I'll ask you if that is your



             17  verification and signature at the end?



             18       A.    That is my signature.



             19       Q.    Again, I don't know if that verification



             20  was attached to this original document.  It may have



             21  been.  But there's been some confusion with respect



             22  to these verification pages.  This is your signature



             23  and you answered these interrogatories, correct?



             24       A.    Yeah.
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              1       Q.    So this is a valid verification page with



              2  respect to this discovery document; is that a fair



              3  statement?



              4       A.    This is supplemental to original answers.



              5       Q.    That's your signature and you agree these



              6  are your answers?



              7       A.    I've reviewed them and we went over them



              8  and yes, I agree.



              9       Q.    And they are accurate?



             10       A.    As accurate as we can be.



             11       Q.    If I could direct your attention to



             12  Interrogatory No. 26.  Do you see that?



             13       A.    Okay.  Yes, I see it.



             14       Q.    This is similar to what we just talked



             15  about a few minutes ago.  I'll read the



             16  interrogatory to you.  "Identify and describe the



             17  false and misleading information Mast and Popovich



             18  provided to you and explain how you realized for the



             19  first time in December of 2016 that the information



             20  was false and misleading and the dismissal of the



             21  McGuires was a serious and substantial mistake as



             22  alleged in paragraph 56 of your second amended



             23  complaint."



             24             Do you see your supplemental answer here?
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              1       A.    I see it, yes.



              2       Q.    You reference the mediation award and



              3  then you state, quote, "At that time Dulberg



              4  realized that Mast's advice to settle with the



              5  McGuires for $5,000 was incorrect because Mast had



              6  cited Dulberg being able to recover in full from



              7  Gagnon as his reasoning."



              8       A.    I do.



              9       Q.    Can you explain what that means because I



             10  don't quite understand it.



             11       A.    Hans Mast assured me -- I want to go back



             12  to 2013, the Fall between October and the signature



             13  of the final release for the McGuires.



             14             He assured me that, he said -- at that



             15  time he didn't tell me what anybody's policies were.



             16  He assured me that if we let the McGuires out of the



             17  case, Gagnon has enough insurance, you're going to



             18  get everything from him, so it doesn't matter that



             19  you're carrying the McGuires in the case.



             20       Q.    The next interrogatory is 27.  "Identify



             21  and describe the expert opinions provided to you in



             22  December 2016 as alleged in paragraph 57 of your



             23  second amended complaint including the identity of



             24  the expert, any opinions and any other information
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              1  provided by the expert which caused you to learn in



              2  the summer of 2016 and became reasonably aware that



              3  Mast and Popovich did not properly represent you."



              4             What does the summer of 2016 have to do



              5  with your discovery of malpractice?



              6       A.    Technically, I was sent Dr. Landford's



              7  report -- I might be off a little by a couple months



              8  here, but I think in July of that year.  And I read



              9  it, but I didn't -- you don't catch everything the



             10  first time you read it.



             11             It was not until later that I caught the



             12  part of the report that was brought to the



             13  attention -- it caught my eye when I was sitting



             14  there and reading it.



             15       Q.    You didn't read any of this interrogatory



             16  or the original interrogatory as requesting legal



             17  opinions that you had alleged that gave you notice



             18  that there was a malpractice claim against Mast and



             19  Popovich?



             20       A.    Excuse me?



             21       MR. FLYNN:  Can you read that back.



             22                  (WHEREUPON, the record was read by



             23                  the reporter as requested.)



             24
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              1  BY THE WITNESS:



              2       A.    The way she said it, I don't understand.



              3  BY MR. FLYNN:



              4       Q.    I'll rephrase it.



              5             We've known about this allegation in the



              6  original complaint since it was filed.  You received



              7  some legal opinion in 2016.  That's why you didn't



              8  know you had a malpractice case against Mast and



              9  Popovich.



             10             We asked you in discovery answers a



             11  couple different ways what those legal opinions are.



             12  You didn't read 26 and 27 as requesting information



             13  about legal opinions?



             14       A.    I don't know that an expert witness would



             15  be considered a legal opinion.  Wouldn't that be



             16  more like an attorney?



             17       Q.    I'll ask you again.  Why is it that you



             18  first became aware of a legal malpractice matter



             19  against Mast and Popovich on or about December 16,



             20  2016?



             21       A.    December 16th I was talking to a legal



             22  malpractice attorney.



             23       Q.    You were told that there was a case



             24  against --
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              1       A.    A valid case, yes.



              2       Q.    -- Mast and Popovich?



              3       A.    Yes.



              4       Q.    Why is it you didn't know about this



              5  valid case prior to that date?



              6       A.    Because I hadn't talked to anybody that



              7  was a lawyer that specialized in that area.



              8       Q.    Whatever it is that he said to you gave



              9  you the basis for believing you had a valid case



             10  against Mast and Popovich?



             11       A.    Very much so, yes.



             12       Q.    You're withholding that information from



             13  me right now, as we sit here.  You won't tell me



             14  what that expert said, correct?



             15       MS. WILLIAMS:  Repeat the question.



             16                  (WHEREUPON, the record was read by



             17                  the reporter as requested.)



             18       MS. WILLIAMS:  I'm asserting attorney-client



             19  privilege on behalf of my client for Gooch's advice



             20  on December -- in December of 2016.



             21             However, because I want to move forward



             22  with this deposition, if he can answer the question,



             23  I believe we should go ahead and move forward and



             24  have him answer the question.
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              1             I'll assert the privilege with the



              2  understanding that this may have to be briefed



              3  later.



              4       MR. FLYNN:  To be stricken later?



              5       MS. WILLIAMS:  Right.



              6       MR. FLYNN:  The substance of the answer he can



              7  put on the record.  You're just saying you may move



              8  to strike it later?



              9       MS. WILLIAMS:  Right.  I want to maintain the



             10  privilege with the objection, but I don't want to



             11  have to call the judge right now.  I don't think



             12  it's something we should have to call the judge



             13  about right now.



             14       MR. FLYNN:  Just for the record, I believe it's



             15  been placed at issue by virtue of the first amended



             16  complaint.  The responses to the statute of



             17  limitation defenses that were raised in very



             18  dispositive motions before Gooch withdrew from the



             19  case, the gist of that is the discovery rule has



             20  been raised and, therefore, it's our position that



             21  the date of discovery has been placed at issue and,



             22  accordingly, any legal opinions that were provided



             23  to this plaintiff have been exposed and that we're



             24  entitled to know what those are.
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              1       MS. WILLIAMS:  Can I also note one more thing?



              2       MR. FLYNN:  Sure.



              3       MS. WILLIAMS:  In the supplemental -- in the



              4  request it specifically refers to paragraph 57 of



              5  the second amended complaint, which is different.



              6       MR. FLYNN:  It is different.  I'll acknowledge



              7  that.  I believe that the prior original



              8  interrogatories asked for any opinions relative to



              9  the discovery of the malpractice.  I could be wrong.



             10  There was a reason I asked this and that's why I



             11  believe that's what it was about.



             12       MS. WILLIAMS:  So --



             13       MR. FLYNN:  That particular one I agree with



             14  you is not phrased as calling for --



             15       MS. WILLIAMS:  Right.  That's the question that



             16  was asked.  We answered the question that was asked,



             17  which that particular paragraph does not refer to a



             18  legal expert.  It just merely -- I'll read it out



             19  loud.  "It was not until the mediation in December



             20  of 2016 based on the expert's opinion that Dulberg



             21  retain for mediation that Dulberg became reasonably



             22  aware."



             23             I just want it clear that he did answer



             24  the question that was asked.  I understand your line
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              1  of questioning and we'll agree to move forward.



              2       MR. FLYNN:  I believe there were other



              3  discovery requests that did point to that and I



              4  think we can take a break here and I can find them



              5  fairly quickly because I think we're getting close



              6  to the end anyway.



              7       MS. WILLIAMS:  Okay.



              8  BY MR. FLYNN:



              9       Q.    Did you ever receive any money from the



             10  mediation award?



             11       A.    No.  I received money from the bankruptcy



             12  itself.  It was a surplus bankruptcy.



             13       Q.    There was a $300,000 award given in the



             14  mediation.



             15       A.    That did not go to me.  That went to



             16  bankruptcy.



             17       Q.    It was collected on your behalf and paid



             18  to the bankruptcy trustee, correct?



             19       A.    Correct.



             20       Q.    All $300,000?



             21       A.    I don't know that because I think -- I



             22  don't know how exactly it works.  I heard attorneys



             23  have a lien that's special.  I don't know how they



             24  break it up.  I assume it goes to the trustee.
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              1       Q.    The Boudins weren't working for free.



              2  They got something out of it, right?



              3       A.    Yes.



              4       Q.    The trustee took the remainder and paid



              5  off some of your creditors, correct?



              6       A.    Correct.  All of them.



              7       Q.    But the award was paid to the trustee on



              8  your behalf?



              9       A.    I believe so.  I don't know how it



             10  worked.



             11       Q.    How much was the surplus after your



             12  creditors were paid?



             13       A.    After just the creditors?



             14       Q.    How much did you get?



             15       A.    How much did I get?



             16       Q.    Yes.



             17       A.    A third.



             18       Q.    I'm asking how much money did you get?



             19       A.    A third of the award.



             20       Q.    Dollars.  How much money did you get?



             21       A.    Roughly a hundred.



             22       Q.    $100,000?



             23       A.    I don't know the exact number.  It's



             24  roughly a hundred.
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              1       Q.    Was there a check that was issued to you?



              2       A.    By the trustee, yes.



              3       Q.    Did you cash it?



              4       A.    Yes.



              5       Q.    At what bank?



              6       A.    McHenry Bank & Trust.



              7       Q.    Do you still have an account there?



              8       A.    Yes.



              9       Q.    Do you have a copy of the canceled check?



             10       A.    I'm sure the bank has a photo thing.



             11       Q.    You can request a copy of the check,



             12  correct?



             13       A.    I could.  I could see if they got it.



             14       Q.    I would ask you to do that.  If you have



             15  any other documentation relative to the payouts that



             16  were made by the bankruptcy trustee on your behalf,



             17  we are requesting that information.



             18       MR. FLYNN:  Why don't we take a break and I'm



             19  going to look for one document and then we're just



             20  about done here.



             21                  (WHEREUPON, a recess was had.)



             22       MR. FLYNN:  Mark these as the next two.



             23



             24
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              1                  (WHEREUPON, a certain document was



              2                  marked Exhibit No. 12, for



              3                  identification, as of 02/19/2020.)



              4                  (WHEREUPON, a certain document was



              5                  marked Exhibit No. 13, for



              6                  identification, as of 02/19/2020.)



              7  BY MR. FLYNN:



              8       Q.    I'm going to show you what I've marked as



              9  Exhibits 12 and 13.  Twelve are your answers to Hans



             10  Mast's interrogatories.  Thirteen is your responses



             11  to Popovich's request for production.



             12             Interrogatory No. 1 from Mast asks,



             13  "Identify and describe each and every way that



             14  Popovich or Mast breached any duty of care to you,



             15  the date of the breach, and when and how you became



             16  aware of the breach."



             17             Do you understand that?



             18       A.    Yes.



             19       Q.    So how is it they committed malpractice?



             20       A.    May I see it?



             21       Q.    I'm going to show it to you in a second.



             22  I only have one copy.



             23             This is basically, how did you first



             24  become aware that they committed malpractice?
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              1  That's the essence of that interrogatory.



              2             Here is your response.  I can show that



              3  to you.  It doesn't reflect any discussion with any



              4  malpractice lawyer in December of 2016.



              5             Tell me --



              6       A.    Let me read it again.  We're talking



              7  about No. 1 on this?



              8       Q.    Correct.



              9       A.    Okay.



             10       Q.    You understand it?



             11       A.    Yes.



             12       Q.    Would you agree that the legal opinion



             13  you received on December 16, 2016 is responsive to



             14  that interrogatory, whatever it is that you were



             15  told?



             16       A.    Yes.



             17       Q.    You didn't identify this December 16,



             18  2016 discussion in the answer to that interrogatory,



             19  correct?



             20       A.    Say that again.



             21       Q.    Your discussion with Mr. Gooch on



             22  December 16, 2016, that's referenced in your



             23  original complaint, you didn't respond and identify



             24  it in this answer to the interrogatory, correct?
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              1       A.    This asks for every way Popovich or Mast



              2  breached the duty of care.  It didn't ask for



              3  Gooch's opinion.



              4       Q.    How did you find out that Mast and



              5  Popovich breached the duty of care to you?  Because



              6  Gooch told you, right?



              7       A.    Yes.



              8       Q.    That's what you've alleged here in this



              9  complaint.



             10       A.    Yes.



             11       Q.    Here I'm asking you, each and every way



             12  that they ever breached a duty of care to you.  I



             13  covered the waterfront.  You didn't answer --



             14       A.    On the McGuire case it was between



             15  October 2013 and January 2014.  Yes.  There's a



             16  multitude of things and that's why I listed a range.



             17       Q.    I'm asking when you became aware of it,



             18  in that interrogatory.  Do you see that?



             19       A.    I became aware of that when Thomas Gooch



             20  read them and said there's a problem here.



             21       Q.    That's not the way you answered the



             22  interrogatory, correct?



             23       A.    I answered the first part.  I did not



             24  answer after the comma and the and.
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              1       Q.    There's no objection and indication that



              2  any information is being withheld, correct?



              3       A.    Excuse me?



              4       Q.    There's no objection and an indication



              5  that you're withholding --



              6       A.    I was not withholding.



              7       Q.    I'll show you Exhibit 13.  It asks --



              8  Exhibit 13 are the production requests to you.



              9  Number 8 asks for you to produce a privilege log



             10  identifying the creator and recipient of any



             11  document withheld, the basis for any claimed



             12  privilege, the date the document was created and the



             13  date the recipient received the document.



             14             The answer is, "The plaintiff is only



             15  withholding attorney-client communication between



             16  his successor counsel."



             17             Is that your answer to the production



             18  request and did I accurately read No. 8?



             19       A.    May I consult with her for a minute?



             20       Q.    Sure.



             21       THE WITNESS:  Can we go off the record?



             22       MS. WILLIAMS:  If you can answer the question,



             23  answer the question first.



             24
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              1  BY THE WITNESS:



              2       A.    It's been a while since I've done this,



              3  so I'm not sure who the successor counsel is.  Is it



              4  her or is it the Boudins or Balke?



              5  BY MR. FLYNN:



              6       Q.    I think successor counsel, we can both



              7  agree, the successor counsel in the underlying case



              8  which would be Balke and then Boudin.



              9             You didn't identify any documents



             10  withheld other than documents between you and



             11  successor counsel, correct?



             12       THE WITNESS:  I believe we waived those, didn't



             13  we, for Balke and Boudin?



             14       MS. WILLIAMS:  For Balke and Boudin we can



             15  represent that we waived those.



             16  BY MR. FLYNN:



             17       Q.    Let me ask a different question.



             18             Did Gooch communicate with you in writing



             19  relative to his opinion that you had a legal



             20  malpractice case against Mast and Popovich?



             21       A.    In writing?



             22       Q.    Yes.



             23       A.    I suppose the agreement between us that



             24  he would represent me because I had the case is a
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              1  document in writing.



              2       Q.    Did he tell you -- strike that.



              3             The discussion that you reference in the



              4  complaint, paragraph 20 of December 16, 2016, was



              5  that a face-to-face communication with Gooch?



              6       A.    What number is that?



              7       Q.    Exhibit 4, paragraph 20.  The legal



              8  opinion you received, was it verbal, was it written?



              9       A.    I believe it was verbal.



             10       Q.    Now, I'm going to ask you what he said.



             11  There was an objection and that will be addressed by



             12  the Court later.  Please tell me what Gooch told



             13  you.



             14       A.    He read what I brought him, looked



             15  through some things, and I don't remember if it was



             16  the same day that we talked to him or he took a day



             17  or two.  I don't remember.  He got back to me and he



             18  said, "You have a case here.  You have a valid



             19  case."



             20       Q.    Did he say why?



             21       A.    On the basis of what I brought to him.



             22  Yes.



             23       Q.    Specifics, though.  I don't want to talk



             24  about generalities.  Did he tell you what Mast and
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              1  Popovich did wrong and how it injured you?



              2       A.    How it injured me?  Yeah.



              3       Q.    The first part of my question was, did he



              4  tell you exactly what they did wrong in connection



              5  with your -- their representation of you?



              6       A.    He probably did.  I'm not recalling it



              7  right now.  I'm pulling a blank.



              8             The parts of the conversation I'm



              9  remembering, and for some reason I'm not pulling it.



             10  We've been at this a while and this is a long thing.



             11  Yes, he said based on what he saw, he saw reason for



             12  malpractice.



             13       Q.    You don't remember any details, as you



             14  sit here?  Did you discuss the liability of property



             15  owners in Illinois?



             16       A.    Well, if they were just property owners



             17  in the case, that would be one thing, but they



             18  weren't just property owners.



             19       Q.    That wasn't my question.  I'm asking if



             20  you discussed it?



             21       A.    Certainly.



             22       Q.    You and Gooch discussed the liability of



             23  the McGuires in the case?



             24       A.    Yes.
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              1       Q.    What did you say to him and what did he



              2  say to you?



              3       A.    I showed him the expert opinion.



              4       Q.    The chainsaw expert?



              5       A.    Yes.



              6       Q.    Did you show him any deposition



              7  transcripts?



              8       A.    Yes.



              9       Q.    Which ones?



             10       A.    All of them.



             11       Q.    And he read them before you talked?



             12       A.    I don't remember.  Like I said, it may



             13  have been a few days between our initial meeting and



             14  bringing the whole file that I had and trying to get



             15  what the Boudins had and letting him go through it.



             16  I don't remember how long that took.



             17       Q.    How did you transmit the documents to



             18  him --



             19       A.    My brother carried them.



             20       Q.    Let me finish.



             21             How did you transmit the documents to



             22  Mr. Gooch, including the deposition transcripts?



             23       A.    I believe we brought him a box.



             24       Q.    So you physically handed the documents to
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              1  him?



              2       A.    I didn't physically hand them.  My



              3  brother did.



              4       Q.    Did you communicate with Mr. Gooch by



              5  e-mail, at all, leading up to this meeting?



              6       A.    No.



              7       Q.    Did he ever write you any letters?



              8       A.    An e-mail or regular mail or what are you



              9  talking about?



             10       Q.    Any letters whatsoever.



             11       A.    Throughout the course of his



             12  representation, yes.



             13       Q.    What about in December of 2016?



             14       A.    I believe we started communicating in



             15  December, yes.



             16       Q.    But in writing?



             17       A.    In e-mails, sure.



             18       Q.    Did he discuss --



             19       A.    We may have.  I'm not -- whenever we



             20  started -- whenever he started sending me things and



             21  going back and forth, I don't remember the exact



             22  date, but it was right after he started representing



             23  me, sure, we exchanged e-mails and started, yes.



             24       Q.    When did Gooch begin representing you?
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              1       A.    The day that he agreed to represent me.



              2  I believe it would have been the day that he decided



              3  that he had a case.



              4       Q.    On or about December 16?



              5       A.    Yes.



              6       Q.    At that point in time, or shortly



              7  thereafter, he communicated with you in writing the



              8  details of the breach of the standard of care



              9  committed by Popovich and Mast; is that correct?



             10       A.    I believe he started to detail those out



             11  in the complaint and we were working it back and



             12  forth trying to get it right.



             13       Q.    When did you first exchange drafts of the



             14  complaint?



             15       A.    I'd have to look back in the e-mails.  I



             16  don't remember the dates.



             17       Q.    Did you look for any of these e-mails in



             18  connection with my discovery requests in this case?



             19       A.    At the time I think we thought they were



             20  privileged.



             21       Q.    That privilege objection wasn't exactly



             22  made.  My question is, did you look for them?



             23       A.    Did I look for them?  I have them.



             24       Q.    I would ask that you preserve each and
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              1  every communication between you and Mr. Gooch, all



              2  written communications, even phone records that



              3  might reflect the dates and times of your phone



              4  communications, if any.  Did you use a cell phone



              5  back then?



              6       A.    I used VOIP over a data line.



              7       Q.    Who was your carrier?



              8       A.    Comcast.



              9       Q.    Is that still your carrier?



             10       A.    Yes.



             11       Q.    Do you have the same phone that you



             12  utilized?



             13       A.    Same phone number for 50 years, yes.



             14       Q.    What else could you remember that Gooch



             15  told you on or about the 16th of December 2016 about



             16  Mast and Popovich breaching the standard of care and



             17  how it damaged you?



             18       A.    Say that again.



             19       Q.    What, if anything, else do you recall



             20  about your discussions with Gooch on December 16



             21  regarding the breach of the standard of care by



             22  Popovich and Mast and how it injured you?



             23       A.    We discussed the whole scenario between



             24  October and January and what happened.  It was
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              1  pretty detailed.  We discussed everything that you



              2  see that's been communicated in the e-mails.  He



              3  didn't have much else to go on other than the



              4  documents and the e-mails.



              5       Q.    You're talking about the e-mails between



              6  you and Hans from the fall of 2013?



              7       A.    Yes.



              8       Q.    Ultimately leading to the $5,000



              9  settlement?



             10       A.    Yes.



             11       Q.    Other than you have a case, what did



             12  Gooch say to you?



             13       A.    He said that they definitely committed



             14  malpractice.



             15       Q.    Did he ever put this in writing?



             16       A.    Did he ever put it in writing?  I think



             17  he backed it up by filing a suit.  That's



             18  documented.



             19       Q.    Again, the suit wasn't filed until



             20  November of 2017.



             21       A.    Yes, he had some health problems and then



             22  his wife had some health problems.  Believe me, I



             23  was pushing for him to get that done.



             24       Q.    From December of 2016 until the complaint
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              1  was filed, you exchanged some drafts of complaints



              2  with him?



              3       A.    I believe he let me see what he wanted to



              4  put in the complaint.  I got to review some things.



              5  Of course I had, do this or that's not right.  In



              6  fact, a couple of these things in here we had to



              7  definitely -- you caught one.  He totally worded it



              8  wrong.  It was wrong.  We had to amend.



              9       MS. WILLIAMS:  His question was, did he give



             10  you drafts for you to review?



             11       THE WITNESS:  Yes.



             12  BY MR. FLYNN:



             13       Q.    These were exchanged by e-mail?



             14       A.    I believe so, yes.



             15       Q.    So you would have records of them?



             16       A.    Yes.



             17       Q.    Any comments with respect to the



             18  pleadings, as well, did you ever ask him questions?



             19  Did he explain to you the basis for the allegations



             20  in the draft complaints, similar to what you did



             21  with Hans?



             22       A.    Over many times, yes.



             23       Q.    This is all reflected in e-mails?



             24       A.    Yes.
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              1       Q.    Ultimately, you didn't file until



              2  November of 2017?



              3       A.    Correct.



              4       Q.    Popovich ceased being your lawyer



              5  March 19 of 2015, correct?



              6       A.    That sounds about right.



              7       Q.    Until December 16, 2016, you didn't have



              8  any reason to believe there was a malpractice case



              9  against --



             10       A.    Say the date again.



             11       Q.    Until December 16, 2016, you didn't have



             12  any other reason to believe there was a malpractice



             13  case against Popovich and Mast?



             14       A.    I did not know that I had a case, no.



             15       Q.    You threatened one with respect to the



             16  Gagnon case --



             17       A.    Yes.



             18       Q.    -- at another point in time, correct?



             19       A.    I think I threatened him a few times in



             20  there.  Yeah.  I was actually nice to what I really



             21  wanted to say.



             22       Q.    Subject to the ruling on these



             23  objections, you don't recall any other specific



             24  details that you discussed with Popovich -- I'm
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              1  sorry -- Gooch on December 16, other than what we



              2  already talked about?



              3       A.    I discussed the exact same things that



              4  you -- the same documents that you already have.  We



              5  went over the case that Mast and Popovich had



              6  against the McGuires.  He followed through all the



              7  way to the end.  We went over the whole case.  You



              8  see as much as he did.



              9       Q.    Did Gooch ever explain to you why the



             10  McGuires would have been liable any more than Mast



             11  explained to you that they wouldn't be liable?



             12       A.    He said he agreed right away.  He said



             13  that's obvious.



             14       Q.    Did Gooch ever provide you with any cases



             15  or statutes?



             16       A.    Provide to me, maybe.  Maybe.  I don't



             17  know.



             18       Q.    Would that be by e-mail?



             19       A.    It could be.  I was in his office quite a



             20  few times.  He may have.



             21       Q.    As you sit here today, other than you



             22  have a case against Popovich and Mast, what did



             23  Gooch tell you specifically that was any different



             24  than what Mast and Popovich told you with respect to
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              1  the McGuires' liability?



              2       A.    That they were definitely liable.  He



              3  tried to say that -- like Popovich and Mast were



              4  first- or second-year lawyers and that they may have



              5  made a mistake here.



              6             I said they've got 20 years in this.  You



              7  think they'd know the difference.  That's the kind



              8  of thing.  He agreed with me.  Twenty years, yeah,



              9  they should have known better.



             10       Q.    Did you ever discuss the specifics of the



             11  McGuires' potential liability with Gooch?



             12       A.    Liability with Gooch?



             13       Q.    With Gooch, did you ever discuss the



             14  specifics of the McGuires' liability other than he



             15  thinks you have a case?



             16       A.    Yes.



             17       Q.    Did he ever tell you why?  What was it?



             18       A.    Because he agreed with the expert's



             19  opinion.



             20       Q.    The expert on the chainsaw?



             21       A.    Yes.  The liability expert.



             22       Q.    The expert said you should use safety



             23  goggles and gloves and things like that?



             24       A.    He said more than that, but yes.

�

                                                                   141











              1       Q.    Do you know who commissioned that expert



              2  report?



              3       A.    Boudins.



              4       Q.    Do you know when the first draft of that



              5  doctor's expert report was circulated?



              6       A.    I heard that Boudin got it in February,



              7  maybe.  I don't think I got it until July, but I'm



              8  not sure about that.



              9       Q.    July of what year?



             10       A.    The same year as the mediation.



             11       Q.    Of 2016?



             12       A.    Yeah.



             13       Q.    So you actually read it in advance of the



             14  mediation?



             15       A.    I talked about this earlier.  I said yes.



             16  You don't catch everything the first time you read



             17  it.  I was sitting there at the mediating table and



             18  I was reading it and I caught it and I turned to



             19  Randy and I said, after it was over, does this



             20  mean -- that means.



             21       Q.    Means what?



             22       A.    Does this mean the McGuires are liable?



             23  Yeah, that means they are liable.  He said, call my



             24  office after everything and I'll give you a name for
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              1  an attorney you should go see.



              2       MR. FLYNN:  Any follow-up, Julia?



              3       MS. WILLIAMS:  I have two follow-up questions.



              4                      EXAMINATION



              5  BY MS. WILLIAMS:



              6       Q.    Did you ever give Hans authority to make



              7  a settlement demand regarding Mr. Gagnon?



              8       A.    I think at one time in one of my meltdown



              9  letters I said get whatever you can, but no, I never



             10  actually signed anything saying you have the right



             11  to offer a settlement.



             12       Q.    Did you ever give Hans authority to make



             13  a settlement demand with regard to the McGuires?



             14       A.    A demand, no.  He said he was going to



             15  probe and see what was out there, and I said, if you



             16  want to do that, that's fine.



             17       MS. WILLIAMS:  I have no further questions.



             18       MR. FLYNN:  Signature?



             19       MS. WILLIAMS:  We can waive signature.



             20       THE REPORTER:  Are you ordering this?



             21       MR. FLYNN:  Yes.



             22       THE REPORTER:  Regular delivery, e-tran?



             23       MR. FLYNN:  Yes.



             24       THE REPORTER:  Copy?
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              1       MS. WILLIAMS:  Yeah.



              2       THE REPORTER:  Regular delivery, e-tran?



              3       MS. WILLIAMS:  PDF.



              4                  (WHEREUPON, at 4:00 p.m.,



              5                  the deposition of PAUL DULBERG



              6                  was concluded.)



              7                       * * * * *



              8
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              1  STATE OF ILLINOIS  )



              2                     )  SS:



              3  COUNTY OF DUPAGE   )



              4                  I, KAREN PILEGGI, a Notary Public



              5  within and for the County of DuPage, State of



              6  Illinois, and a Certified Shorthand Reporter of said



              7  state, do hereby certify:



              8                  That previous to the commencement of



              9  the examination of the witness, the witness was duly



             10  sworn to testify the whole truth concerning the



             11  matters herein;



             12                  That the foregoing deposition



             13  transcript was reported stenographically by me, was



             14  thereafter reduced to typewriting under my personal



             15  direction, and constitutes a true record of the



             16  testimony given and the proceedings had;



             17                  That the said deposition was taken



             18  before me at the time and place specified;



             19                  That I am not a relative or employee



             20  or attorney or counsel, nor a relative or employee



             21  of such attorney or counsel for any of the parties



             22  hereto, nor interested directly or indirectly in the



             23  outcome of this action.



             24                  IN WITNESS WHEREOF, I do hereunto
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              1  set my hand and affix my seal of office at Chicago,



              2  Illinois this 3rd day of March, 2020.



              3



              4



              5                  Notary Public, DuPage



              6                  County, Illinois.



              7                  My commission expires 1/2/24.



              8



              9  CSR Certificate No. 84-3404
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